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FIRST CAUSE OF ACTION – TRESPASS

PARTIES
COMMENCEMENT( Specify the forum [e.g. court of record], and identify the parties and their capacities if known.
1.  I am Robert Melvin Anderson, one of the people of California, and in this court of record complain of [name the defendants] who are each summoned to answer the said Plaintiff in a plea of trespass and trespass on the case, to wit:

INTRODUCTION

2.  Write an overview of the lawsuit so that the reader has a perspective when he reads the details later.
SPECIFICS
3.  BODY OF ACTION

Cause of action:  “A set of facts which entitles the plaintiff to the relief claimed.”

What is a fact?  When you write about facts you are stating what you 



see



hear



smell



taste

feel

or your state of mind

at a given point of time.

For example, if you see someone handing an item to another person, you can only say that the item was either given or taken by a person.  You cannot say the person was robbed, because you don’t whether he may have been making a gift.  Another example:  If you were taken away by a policeman, that is a fact; you don’t know until after judgment whether it was a kidnapping or an arrest.  Rob, kidnap, and arrest are all conclusion-type words, not facts.
OFFENSIVE PLEADINGS BY PLAINTIFF (COMMON LAW ACTIONS):

A.  Trespass – injury committed with force, actual or implied; immediate and not consequential; if property involved, then property was in actual or constructive possession of plaintiff at time of injury.  Koffler:  Common Law Pleading, 152 (1969)

B.  Trespass on the Case – In practice.  The form of action by which a person seeks to recover damages caused by an injury unaccompanied with force or which results indirectly from the act of the defendant.  It is more generally called, simply, case.  2 Bouvier’s Law Dictionary 610 (1867)

Trespass and Trespass on the Case are supplementary to each other; and it may be said that, in general, Trespass on the Case lies where no other theory or Form of Action is available, though it is sometimes concurrent with other forms.  Koffler:  Common Law Pleading, 174 (1969)

C.  Trover – In practice.  A form of action which lies to recover damages against one who has, without right, converted to his own use goods or personal chattels in which the plaintiff has a general or special property.  2 Bouvier’s Law Dictionary 613 (1867)

D.  Ejectment – In practice.  A form of action by which possessory titles to corporeal hereditaments may be tried and possession obtained.  A form of action which lies to regain the possession of real property, with damages for the unlawful detention.  1 Bouvier’s Law Dictionary 518 (1867)

E.  Detinue – In practice.  A form of action which lies for the recovery, in specie, of personal chattels from one who acquired possession of them lawfully but retains it without right, together with damages for the detention.  1 Bouvier’s Law Dictionary 472 (1867)

F.  Replevin – In Practice.  A form of action which lies to regain the possession of personal chattels which have been taken from the plaintiff unlawfully.  2 Bouvier’s Law Dictionary 441 (1867)

G.  Debt – In practice.  A form of action which lies to recover a sum certain.  It lies wherever the sum due is certain or ascertained in such a manner as to be readily reduced to a certainty, without regard to the manner in which the obligation was incurred or is evidenced.  1 Bouvier’s Law Dictionary 436 (1867)

I.  Covenant – the action of covenant lies for the recovery of damages for breach of a covenant, that is a promise under seal, whether the damages are liquidated or unliquidated.  When the damages are unliquidated, it is the only proper form of action.  Koffler:  Common Law Pleading, 303 (1969)

J.  Account – The action of account lies where one has received goods or money for another in a fiduciary capacity, to ascertain and recover the balance due.  It can only be maintained where there is such a relationship between the parties, as to raise an obligation to account, and where the amount due is uncertain and unliquidated.  Koffler:  Common Law Pleading, 310 (1969)

In practice.  In Equity.  Jurisdiction concurrent with courts of law is taken over matters of account.  In addition to these peculiar grounds of jurisdiction, equity will grant a discovery in cases of account on the general principles regulating discoveries, and will afterwards proceed to grant full relief in many cases.  1 Bouvier’s Law Dictionary 54 (1867)

In practice.  At Law.  The action lay against bailiffs, receivers, and guardians, in socage only, at the common law,and, by a subsequent extension of the law, between merchants.  1 Bouvier’s Law Dictionary 54 (1867)

K.  Special Assumpsit – for the recovery of damages for the breach of a simple contract, either express or implied in fact.  the term “special contract” is often used to denote an express or explicit contract as contrasted with a promise implied in law.  Consideration is the test of whether there was sufficient ground to enforce the promise.  It is the proper remedy for the breach of any simple or unsealed contract, whether the contract is verbal or written, or whether it is for the payment of money, or for the performance of some other act, as to render services or deliver goods, or for the forbearance to do some act.  A promise either given in fact or implied by law is essential.  Koffler:  Common Law Pleading, 318-319 (1969)

L.  Indebitatus Assumpsit – Indebitatus or General Assumpsit is brought for the breach of a fictitious or implied promise raised by operation of law from a debt founded upon an executed consideration.  The basis of the action is the promise implied by law from the performance of the consideration, or from a debt or legal duty resting upon the defendant.  Koffler:  Common Law Pleading, 337 (1969)
SECOND CAUSE OF ACTION – TRESPASS ON THE CASE

4.  Paragraphs x through y of FIRST CAUSE OF ACTION are included by reference as though fully stated herein. 

THIRD CAUSE OF ACTION – TRESPASS ON THE CASE


VICARIOUS LIABILITY

5.  Paragraphs x through y of FIRST CAUSE OF ACTION are included by reference as though fully stated herein. 

LAW OF THE CASE (Law decreed by sovereign
6.  Exhibit “G” is incorporated by reference as though fully stated herein.

REQUEST FOR RELIEF (PRAYER
7.  WHEREFORE, Plaintiff prays judgment against Defendants, and each of them, as follows:

8.  On all counts:

9. For general damages in the sum of $2,000,000;

10. For medical and related expenses according to proof;

11. For loss of earnings according to proof;

12. For interest as allowed by law;

13. For costs of suit incurred and attorney's fees; and

14. For such other and further relief as the court may deem proper.

15.  I declare under penalty of perjury that the foregoing facts are true and correct to the best of my knowledge. 

October 29, 2005, County of Los Angeles, California 
_____________________________
Robert Melvin Anderson

BECAUSE THIS IS NOT AN ORDER

CONSIDER MAKING THE SEAL WITHOUT

THE GOLD.  JUST CRIMP THE PAPER. (     (SEAL PLACED HERE)

CONSIDER USING THE GOLD SEAL ONLY 

FOR YOUR COURT ORDERS.






� Gould, A Treatise on the Principles of Pleading, c. I. Forms of Actions, 3 (6th ed. By Will, Albany, 1909).


“The fact or facts which give a person a right to judicial relief.  The legal effect of an occurrence in terms of redress to a party to the occurrence.  A situation or state of facts which would entitle party to sustain action and give him right to seek a judicial remedy in his behalf.  Thompson v. Zurich Ins. Co., D.C.Minn., 39 F.Supp. 1178, 1181.  Fact, or a state of facts, to which law sought to be enforced against a person or thing applies.  Facts which give rise to one or more relations of right-duty between two or more persons.  Failure to perform legal obligation to do, or refrain from performance of, some act.  Matter for which action may be maintained.  Unlawful violation or invasion of right.  The right which a party has to institute a judicial proceeding.  See also Case; Claim; Failure to state cause of action; Justiciable controversy; Severance of actions; Splitting cause of action; Suit.”  Black’s Law Dictionary, Fifth Edition, 201


“In Practice.  Matter for which an action may be brought. ¶ A cause of action is said to accrue to any person when that person first comes to a right to bring an action.  There is however, and obvious distinction between a cause of action and a right, though a cause of action generally confers a right.  Thus, statutes of limitation do not affect the cause of action, but take away the right. ¶ When a wrong has been committed, or a breach of duty has occurred, the cause of action has accrued, although the claimant may be ignorant of it.  3 Barnew. & Ald. 288, 626; 5 Barnew. & C. 259; 4 Carr. & P. 127.  A cause of action does not accrue until the existence of such a state of things as will enable a person having the proper relations to the property or persons concerned to bring an action.  5 Barnew. & C. 360; 8 Dowl. & R. 346; 4 Bingh. 686.”  1 Bouvier’s Law Dictionary 247 (1868)
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