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PREF ACE. 

THIS work is strictly a Law Dictionary, rather than what 
may be called a Dictionary of the Law. It deals with the 
meanings of Law Terms. It has in view the wants of students 
and readers in topics new to them, who require an explanation 
of expressions which they meet for the first time; of prac
titioners, who find in instruments brought before them for con
struction words employed in unusual senses or connections, 
and desire to know all the shades and limits of their meaning; 
of compilers and draughtsmen, who are concerned to choose 
precisely the right phraseology to express a defi.nite legal idea. 
Being devoted to these wants, it is not occupied with essays 
upon the substantial rules of the law. When the technical 
meaning of a word or phrase has been fairly given, with suffi
cient illustrations of its application and use to enable the 
reader to determine what it may mean, or how he should 
employ it, the duty undertaken has been deemed fulfilled. 

Every reader of the Reports knows that there are numerous 
decisions which expound the judicial view of the meaning of 
some term involved. They are of great value in legal lexi
cography, but have never been systematically collected, or even 
indexed. The great foundation of this dictionary is in these 
decisions. The leading American Reports, to the extent of at 
least half, have been patiently examined, page by page, by the 
author, or a,ssistants working in company with him, for cases 
of this character. Other Reports, including the notable English 
ones, have been examined, as thoroughly as practicable, by aid 
of all ready guides to their contents. The judicial definitions 
thus collected have formed the basis of the present work. 
There have been added a liberal selection of extracts from 
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kindred works; thus making the volumes m a good degree a 
digest of the modern English law dictionaries. Extracts accredi
ted to a writer by his name only are from his dictionary; thus, 
references to BOUVIER, BURRILL, or WHARTON, not naming book 
and page, are to the dictionary of the writer named, not to Bouvi
er's Institutes, Burrill on Assignments, or Wharton's Principles 
of Conveyancing. The privilege of making extracts from the 
chapter of definitions in Abbott.'s New York Digest (which has 
been continued and enlarged in a new edition and supplements 
by Mr. AUSTIN ABBOTT); has materially aided completeness, 
and ought to be specially acknowledged here, because the def
initions are cited from the reports themselves rather than 
from the Digest. Like aid has been derived from the United 
States Digest. 

The difference in the type employed at different parts of the 
page needs explanation. The matter in large type (bourgeois 
leaded) is what has been compiled for this work. Not always 
strictly original (for, especially in respect to English subjects, 
portions of an approved acceunt are sometimes adopted from 
another work, as more likely to be useful than what could be 
written anew), it expresses the author's views, for the sound
ness of which he is responsible. The matter in small type 
(brevier solid) consists of extracts from writings and decisions 
presenting additional, sometimes inconsistent views; for these, 
the author only assumes the duty of correct condensation. The 
large type is in the nature of a treatise text; the small type 
is rather a digest of the decisions. Small type is used not 
as a means of saving space upon paragraphs of minor im
portance, but to distinguish the extracts, or the Digest portion 
of the work. 

BENJ. VAUGHAN ABBOTT. 
NEW YORK, JUNE, 1879. 
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back of the leaf. 
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A. D. . . • • • • Anno Domini; iu the year of the Lord. 
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Add. Eacl .• 
Add. Torts 
Adm. 
Admr .•. 

trict Courts. 
Abbott's United States Courts Practice. 
Equity Cases Abridged. 
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agreement between one adjudged case and another, in estab
lishing or confirming the same doctrine, in the same way as 
the disagreement or opposition of cases is denoted by contra. 

Acton's Prize Causes, English Privy Council. 
Acta Regia. 
Addison on Contracts. 
AdaQls on Ejectment. 
Ad'jinem; at the end. 
Addison on Torts. 
Adolphus & Ellis' Reports, English King's Bench. 
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Adams' Reports, New Hampshire Supreme Court; New Hamp. 
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Admiralty. 
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Ad sectam; at the suit of. 
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Albany Law Journal. 
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App .•.•. 
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Arch. Civ. Pl. 
Arch. Cr. Pl.. . 
Arch. Land. & T. 
Arch. N. P. 

• _ Arch. Pro 
Archer 

Arg .. 
Ark .• 
Ark!. ... 
Arms. M. &0. 
Arn . . . 
Arn. Ins .. . 

Reports. vols. 4-7. 
Ames, Knowles, & Bradley's Reports, Rhode Island Supreme 

Court; Rhode Island Reports, vol. 8. 
Amos & Ferard on Fixtures. 
Anonymous. • 
Anderson's Reports, English Common Pleas and Court of 

Wards. 
Andrew's Reports, English King's Bench. 
Angell's Reports, Rhode Island Supreme Court; Rhode Island 
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Angell on Carriers. 
Angell on Limitations. 
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Angell & Ames on Corporations. 
Queen Anne; thus 1 Ann. denotes the first year of the reign of 
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Archbold nn Civil Pleading. 
Archbold on Criminal Pleading and Evidence. 
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Archbold's Nisi Prius Law. 
Archbold on Practice . 
Archer's Reports, Florida Supreme Court; Florida Reports, 

. vol. 2. 
Arguendo; in arguing; in the course of reasoning. 
Arkansas. Arkansas Reports, Supreme Court. 
Arkley's Reports, Scotch Justiciary Court. 
Armstrong, Macartney.& Ogle's Reports, Irish Nisi Prius Cases. 
Arnold's Reports, Enghsh Common Pleas. 
Arnould on Insurance. 
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B. Monr. 
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B. R. .. 
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Bankr. Ueg. 
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Arnold & Hodges' Reports, English Queen's Bench. 
Arnold &. Hodges' Reports, English Bail Court. 
Ashmead's Reports, various Pennsylvania Courts. 
Book of Assizes; part 5 of the Year Books. 
Assizes of Jerusalem. 
Aston's Entries. 
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Atkyn's Reports, English Chancery. 
Attorney. 
Attorney-General. 
Austin on Jurisprudence. 
Ayliffe's Pandects. 
AyJiffe's Parergon Juris Canonici Anglicani. 
Azuni on Maritime Law. 
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Bancus; the Common Bench. Book. The back of a leaf; com
pare A. 

Bail Court. Bell's Commentaries on Law of Scotland. 
Lowndes & Maxwell's Bail Court Cases, English Bail Court. 
Saunders & Cole's Bail Court Reports, English Bail Court. 
Burn on Ecclesiastical Law. 
Burn's Justice of the Peace. 
B. Monroe's Reports, Kentucky Court of Appeals. 
Brooke's New Cases, English King's Bench. 
Buller on the Law of Nisi Prius. 
Bullet's Paper Book. Compare A. P. B. 
Bancus Regis; the King's Bench. 
Cs.ses tempore Hardwicke, English King's Bench. 
Barnewall & Alderson's Reports, English King's Bench. 
Barnewall & Adolphus' Reports, English King's Bench. 
Broderip & Bingham's Reports, English Common Pleas. 
Barnewall & Cresswell's Reports, English King's Bench. 
Browning and Lushington's Reports, ¥nglish Admiralty Court. 
Bosanquet & Puller's Reports, English Common Pleas. 
Best & Smith's Reports, English Queen's Bench. 
Babington on Auctions. 
Bacon's Abridgment. 
Bacon's Maxims. 
Bagley & Harman's Reports, California Supreme Court; Cali

fornia Reports, vols. 16-19. 
Lowndes & Maxwell's Bail Court Cases, English Bail Court. 
Bailey's Law Reports, South Carolina Court of Appeals. 
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Balfour's Practice of the Law of Scotland. 
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National Bankruptcy Register. 
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Barbour's Chancery Practice. 
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vols. 14-26. 
Barn. • . . . . . Barnardiston's Reports, English King's Bench. 
Barn. Ch. . . . . . Barnardiston's Chancery Reports, English Chancery. 

B~ld.& .A .. or. B~r~. ~ } Barnewall & Alderson's Reports, English King's Bench. , 

Barn. & Ad. Barnewall & Adolphus' Reports, En'glish King's Bench. f 
Barn. & C. Barnewall & Cresswell's Reports, E'nglish King's BenCh., 
Barnes. • . Barnes' Notes of Cases, English Common Pleas. 
Barr. . . . Barr's Reports, Pennsylvania Supreme Court; Pennsy ania 

State Reports, vols. 1-10. . ' 
Barr. Ob. Stat. 
Barr. & Am. 
Barr. & Aus. 
Ratty • . 
Bay ••. 

Barrington's Observations on Statutes_ 
Barron & Arnold's Election Cases. 
Barron & Austin's Election Cases. 
Batty's Reports, Irish King's Bench. 
Bay's Reports, South Carolina Suprem 0 rt. 



x 

Bay (Mo.) . 

Bayl. Bills 
Beas. 
Beat. 
Beav. 
Beaw. 
Becc. . .. 
Beck Med. Jur. . 
Bee or Bee Adm. 
Bel. •... 
Bell Ap. Cas .. 
Bell C. . • 
Bell Com .. 
Bell Cr. Cas. 
Bell Dict .• 
Bell H. L .. 
Bell Illus .. 
Bell Prin .• 
Bell Styles • 
Belt Sup. Ves. 
Ben .•... 
Ben. Adm. Pro 
Ben. Monr. . 
Benl. or Bendl. 
Benl. & D ... 
Benn. (Cal.) . 

Benn. Fire Ins. Cas. 
Benn. (Mo.) . . . 

Benn. & H. Cr. Cas. 
Benn. & H. Dig. 
Benth. Jud. Ev .. 
Benth. Leg. 
Bert. 
Best Ev. . 
Best Pres .. 
Best & S .. 
Bibb ...... . 
Big. L. & A. Ins. Cas .. 
Bing. 
Bing. N. C. 
Binn. 
Bish. Cr. Law 
Bish. Cr. Pro. . 
Bish. Mar. & D .. 
Bisp. Pro Eq. 
Biss.. . . 
Biss. Part. 
B!. Com .. 
Bl.D.&O. 
BI.R .•. 
Black 
Black (Ind.) 

Blackf. (Ind.) . 
Blacks. Com .. 
Blacks. R .. 
Blake 
Bland . . . 
Blatchf.. . . 
Blatchf. Pro Cas. 
Blatchf. & H .. 

Bleck .••.. 

Bli. or Bligh . . 
Bli. N. S. or Bligh N.S •• 
Bloomf. Cas.. • • . 
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,Beatty's Reports, Irish Chancery. 
Beavans Reports, English Rolls Court. 
Beawes' Lex Mercatoria. 
Beccaria on Crimes and Punishments. 
Beck on Medical Jurisprudence. 
Bee's Admiralty Reports, United States District Court. 
Bellewe's Cases, English King's Bench. 
Bell's House of Lords Cases, Scotch Appeals. 
Bell's Cases, Scotch Court of Session. 
Bell's Commentaries on the Law of Scotland. 
Bell's Crown Cases. 
Bell's Dictionary of the Law of Scotland. 
Bell's House of Lords Cases, Scotch Appeals. 
Bell's Illustrations of Principles. 
Bell's Principles of the Law of Scotland. 
Bell's System of the Forms of Deeds. 
Belt's Supplement to Vescy's Reports. 
Benedict's Reports, United States District Court. 
Benedict on Admiralty Practice. 
B. Monroe's Reports, Kentucky Court of Appeals. 
Benloe's Reports, English King's Bench. 
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ports, vol. 1. 
Bennett's Fire Insurance Cases. 
Bennett's Reports, Missouri Supreme Court; Missouri Reports, 

vols. 16-21. 
Bennett & Heard's Criminal Cases. 
Bennett & Heard's Massachusetts Digest. 

'Bentham on Rationale of Judicial Evidence. 
Bentham on Theory of Legislation. 
Berton's Reports, New Brunswick Supreme Court. 
Best on Evidence. 
Best on Presumptions. 
Best & Smith's Reports, English Queen's Bench. 
Bibb's Reports, Kentucky Court of Appeals. 
Bigelow's Lite and Accident Insurance Cases. 
Bingham's Reports, English Common Pleas. 
Bingham's New Cases, English Common Pleas. 
Binney's Reports, Pennsylvania Supreme Court. 
Bishop on Criminal Law. 
Bishop on Criminal Procedure. 
Bishop on Marriage and Divorce. 
Bispham on Principles of Equity. 
Bissell's Reports, United States Circuit Court. 
Bisset on Partnership. 
Blackstone's Commentaries. 
Blackham, Dundas, & Osborne's Reports, Irish Nisi Prius Cl1ses. 
William Blackstone's Reports, English Common Law Courts. 
Black's Reports, United States Supreme Court. 
Black's Reports, Indiana Supreme Court; Indiana Reports, vols. 

30-55. 
Blackford's Reports, Indiana Supreme Court. 
Blackstone's Commentaries. 
William Blackstone's Reports, English Common La", Courts. 
Blake's Reports, Montana Territorial Courts. 
Bland's Reports, Maryland Chancery. 
Blatchford's Reports, United States Circuit Court. 
Blatchford's Prize Cases, United States District COUrt. 
Blatc.hford & Howland's Admiralty Reports, United States Dis-
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Bleckley's Reports, Georgia Supreme Court; Georgia Reports 

vols. 34, 35. • 
Bligh's Reports, English House of Lords. 
Bligh's Reports, New Series, English House of Lords. 
Bloomficld's Negro Cases, New Jersey Courts. 
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Bond 
Boor. 

Bond's Reports, United States Circuit Conrt. 
Booraem's Reports, California Supreme Conrt; California Re

ports, vols. 6-8. 
Booth Real Ac. Booth on Real Actions. 
Bas. & P. . . Bosanquet & Puller's Reports, English Common Pleas. 
Bos. & P. N. R. Bosanquet & Puller's New Reports, English Common Pleas. 
Bost. Law Rep. Boston Law Reporter. 
Bosw. . Bosworth's Reports, New York City Superior Conrt. 
Bott.. . . Bott on Poor Laws. 
Bouv. Dict. or Bouvier Bouvier's Law Dictionary. 
Bouv. !nst. Bouvier'~ Institutes of American Law. 
Br. Abr. Brooke's Abridgment. . 
Br. Brev. Jud. Brownlow's Brevia Judicialia. 
Br. Ch. C.. . Brown's Chancery Cases, English Chancery. 
Br. N. C. Brooke's New Cases, English King's Bench. 
Br. P. C. . . Brown's Parliamentary Cases, English House of Lords. 
Brac. or Bract. Bracton de Legibus et Consuetudinibus Anglim. 
Brad. or Bradf. Surr. Bradford's Reports, New York Surrogate. 
Branch. . . .. Branch's Reports, Florida Supreme Court; Florida Reports, vol. 1. 
Branch· Pr. or Branch } Max. Branch's Principia Legis et lIilquitatis; Branch's Maxims. 
Brayt. Brayton's Reports, Vermont Supreme Court. 
Breese Breese's Reports, Illinois Supreme Court. 
Brev. Brevard's Reports, South Carolina Supreme Court. 
Brew. Brewer's Reports, Maryland Supreme Court; Maryland Re-

Brews. 
Bridg .. 
Bridg. O .• 
Bright H. & W. 
Brightly 
Brightly Dig .. 
Brightly Fed. Dig •. 
Britt. 
Bro. Abr ... 
Bro. Ch C. 
Bro. Civ. Law 
Bro. Ent .. 
Bro. N. C .. 
Bro. P. C .. 
Bro. Sales. 
Bro. Stair. 

ports, vols. 19-26. 
Brewster's Reports, various Pennsylvania Courts. 
J. Bridgman's Reports, English Common Pleas. 
Orlando Bridgman's Reports, English Common Pleas. 
Bright on Husband and Wife. 
Brightly's Reports, various Pennsylvania Courts: 
Brightly's Digest of the Laws of the United States. 
Brightly's Federal Digest. 
Britton on Ancient Pleadings. 
Brooke's Abridgment. 
Brown's Chancery Cases, English Chancery. 
Browne on Civil and Admiralty Law. 
Brown's Entries. . 
Brooke's New Cases, English King's Bench. 
Brown's Parliamentary Cases, English House of Lords. 
Brown on Sales. 
Brodie's Notes and Supplement to Stair's Institutions of. the 

Law of Scotland. 
Bro. Supp. Brown's Supplement to Morrison's Dictionary. 
Bro. Syn. . Brown's Synopsis of Decisions of Scotch Court of Session. 
Bro. V. M.. .. Brown's Vade Mecum. 
Brock. or Brock. C. C. } Brockenhorough's Reports, Marshsll's United States Circuit 

or Brock. Marsh. Court Decisions. . 
Brad. & B. Broderip & Bingham's Reports, English Common Pleas. 
Broom Com. Law. Broom on Common Law. 
Broom Const. Law . Broom on Constitutional Law. 
Broom Max. . Broom on Legal MaxilD8. 
Broom & H. Com.. Broom & Hadley's Commentaries on the Laws of England. 
Broun or Broun Just.. Broun's Reports, Scotch Justiciary Court. 
Brown or Brown N. P. Brown's Reports, Michigan Nisi Prius Cases. 
Brown Ch. C. Brown's Chancery Cases, English Chancery. 

/' Brown Diet. or Brown Brown's Law Dictionary. 
Brown Ent. . Brown's Entries. 
Brown P. C. . Brown's Parliamentary Cases, English House of Lords. 
Brown Sales . Brown on Sales. 
Brown SUpp. . Brown's Supplement to Morrison's Dictionary. 
Brown Syn. . Brown's Synopsis of Decisions of Scotch Court of Session. 
Brown V. M. . Brown's Vade Mecum. 
Brown & L. . Browning & Lushington's Reports, English Admiralty. 
Browne. . . Browne's Reports, Massachusetts Supreme Court; Massachu-

Browne Act .. 
Browne Civ. Law 
Browne Frauds 
Browne (Pa.) . 

setts Reports, vols. 97-109. 
Browne on Actions. 
Browne on Civil and Admiralty Law. 
Browne on the Statute of Frauds. 
Browne's Reports, Pennsylvania Common Pleas. 
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Browne Tradem. 
Browne & G .•• 
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Browne on Trademarks. 
Browne & Gray's Reports, Massachusetts Supreme Court; Mas

sachusetts Reports, vols. 110-114. 
Browning, Mar. & D. 
Browning & L. • . 
Brownl. or Brownl. 

Browning on Marriage and Divorce. • 
. Browning & Lushington's Reports, English Adnuralty. 

G. 
Brownl:Brev. Jud .. 
Bruce •. 

& } Brownlow & Goldsborough's Reports, English Common Pleas. 

• Brownlow Brevia Judicialia. 

Buck •. 
Bull. N. P ..•• 
Bullen & L .•• 
Bulst. 
Bump Bankr. Pro 
Bunb ...... . 
Burge Col. & For. Law 
Burge Sur. 
Burlam. Nat. Law 
Burn Dict ..•• 
Burn Eccl. Law. 
Burn Just ..• 
Burn. (Wisc.) . 
Burr ...... 
Burr. Sett. Cas. . 
Burrill Ass. . • 
Burrill Circ. Ev.. . • 
Burrill Dict. or Burrill 
Busb. 
Busb. Eq ..• 
Bush .... 
Butler Co. Litt. 
Byles Bills. . 
Bynk. War .• 
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Byth. Prec. 

C ..••• 
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C.B.N.S .. 
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C. C. A. 
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C. C. R. 
C. Cr.P. 
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C. t.N .• 
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C.&P .• 
Ca. 
Ca. resp. 
Ca. sa .. 
Cai. .. 
Cai. Cas. 
Cal. •. 
Cald .... 

___ Caldw. Arb. 
Call . . . 
CaIth. 

. _ Calvo Lex .• 
Calvo Par .. 
Cam ..•• 
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Bullen & Leake's Precedents of Pleadings. 
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Bump on Bankruptcy l'ractice. 
Bunbury's Reports, English Exchequer. 
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Burge on Suretyship. 
Burlamaqui on Natural and Public Law. 
Burn's Law Dictionary. 
Burn on Ecclesiastical Law. 
Burn's Justice of the Peaee. 
Burnett's Reports, Wisconsin Territorial Courts. 
Burrow's Reports, English King's Bench. 
Burrow's Settlement Cases. 
Burrill on Voluntary Assignments. 
Burrill on Circnmstantial Evidence. 
Burrill's Law Dictionary. 
Busbee's Law Reports, North Carolina Supreme Court. 
Busbee's Equity Reports, North Carolina Supreme Court. 
Bush's Reports, Kentucky Court of Appeals. 
Butler's Notes to Coke on Littleton. 
Byles on Bills. 
Bynkershoek on the Law of War. 
Bynkershoek's Quaestiones Juris Publici. 
Bythewood's Precedents. 

Chapter. Chancellor. Chancery. Codex Juris Civilis. 
Chief Baron. Common Bench. English Common Bench Reports. 
English Common Bench Reports, New Series. 
Chancery Cases. Circuit Court. Civil Code. Code Napoleon. 

Crown Cases. 
County Court Appeals. 
Code of Civil Procedure. 
Crown Cases Reserved. 
Code of Criminal Procedure. 
Chief Judge. Chief Justice. 
Cowper's Justiciary Cases, Scotch Justiciary Court. 
English Common Law Procedure Act. 
Common Law Reports. 
Crompton, Meeson, & Roscoe's Reports, English Exchequer. 
Code of Procedure. Common Pleas. 
Scotch Court of Session. 
Cases tempore Northington. 
Clark & Finnelly's Reports, English House of Lords. 
Carrington & Kirwan's Reports, English Nisi Prius. 
Carrington & Marshman's Reports, English Nisi Prius. 
Carrington & Payne's Reports, Eoglish Nisi Prius. 
Case. Placita. Cases. See CA.s. et seq. 
Capias ad respoudendum. 
Capias ad satisfaciendum. 
Caines' Reports, New York Supreme Court. 
Caines' Cases, New York Court of Errors. 
California. California Reports, Supreme Court. 
Caldecott's Reports, English Justice of the Peace Cases. 
Caldwell on Arbitration. 
Call's Reports, Virginia Court of Appeals. 
Calthorpe's Reports, English King's Bench. 
Calvin's Lexicon Juridicum . 
Calvert on Parties to Suits in Equity. 
Cameron's Reports, Upper Canada Queen's Bench. 



- Cam. Brit . . 
. - Cam. Scacc. 

Cam. &N .. 

. Camp .•• 
Can ..•.. 
Car. H. &A •. 

Car. Law Rep. 
Car. O. & B. 
Car. & K. 
Car. & M. 
Car. & O. 
Car.&P. 
Carp. . 
Cart ..•. 
Cart. (Ind.) 

Carth .. 
Cary. . 
Cas. B. R. 
Cas. Ch. . . 
Cas. L.& Eq •. 
Cas. Pro C. P. . 
Cas. Pro K. B. 
Cas. Set. 
Cas. Six Circ. 
Cas. t. F .. . 
·Cas. t. H .. . 
Cas. t. Holt . 
Cas. t. J{ing . 
Cas. t. Macc .. 
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Camden's Britannia. 
Camera Scaccarii; Exchequer Chamber . 
Cameron & Norwood's Reports, North Carolina Court of Con-

ference; Conference Reports. 
Camp hell's Reports, English Nisi Prius . 
Canada. 

,Carrow, Hamerton, & Allen's Reports, Magistrates' Cases, Eng-
lish Courts. 

Carolina Law Repository. 
Carrow, Oliver, .& Beavan's Railway and Canal Cases. 
Carrington & Kirwan's Reports, English Nisi Prius. 
Carrington & Marshman's Reports, English Nisi Prius. 
Carrow & Oliver's Railway and Canal Cases. 
Carrington & Payne's Reports, English Nisi Prius. 
Carpmael's Patent Cases. 
Carter's Reports, English Common Pleas. 
Carter's Reports, Indiana Supreme Court; Indiana Reports, 

vols. 1,2. 
Carthew's Reports, English King's Bench. 
-Cary's Reports, English Chancery. 
Cases Banco Regis; Modern Reports, vol. 12. 
Cases in Chancery. 
Cascs in Law and Equity; Modern Reports,.vol. 10. 
Cases. of Practice, . English Common Pleas; Cooke's Practice 

Cases . 
Cases of Practice, English King's Bench. 
Cases of Settlement, English King's Bench. 
Cases on the Six Circuits, Irish King's Bench. 
Cases tempore Finch, English Chancery; Reports tempore Finch. 
Cases tempore Hardwicke. English King's Bench. 
Cases tempore Holt, I~nglish King's Bench; Holt's Reports. 
Cases tempore King, English Chancery. 
Cases tempore Macclesfield, English Law and Equity Cases; 

Modern Reports, vol. 10. 
Cas. t. Talbot.. Cases tempore Talbot, English Chancery. 
Cas. t. Will. III.. . . Cases tempore William III.; Modern Reports, vol 12. 

CO'p~' Op. or ~as: ~ } Cases with Opinions of Eminent Counsel. 

Casey Casey's Reports, Pennsylvania Supreme Court; Pennsylvania 
State Reports, vols. 25--36. 

Ch. Cas. • 
Ch. Cas. Ch. 
Ch. J .. . 
Ch. Pre .. . 
CILR .. . 
Chamb ...• 
Chand. (N. H.) 

Chand. (Wis.) 
Charlt. R. M.. . 
Charlt. T. U. P .. 
Cheves. . . . 
Cheves Eq. 
Chic. Leg. News. 
Chip. D. 
Chip. N. 
Chit. Arch. Pro 
Chit.B. C .•• 
Chit. Bills. . 
Chit. Bl. Com. 
Chit. Burn J .. 
Chit. Con .. . • 
Chit. Crim. L. 
Chit. Jr. Bills. 
Chit. PI. 
Chit. Pro 
Cho. Cas. Ch .. 
Cine ..... 
City Hall Rec. 
Civ. Code ..• 

Cases in Chancery. 
Choyce Cases in Chancery. 
Chief Judge. Chief Justice. 
Precedents in Chancery. 
Chancery Reports. 
Cham her Reports, Upper Canada. 
Chandler's Reports, New Hampshire Supreme Court; New 

Hampshire Reports, vols. 20, 38-44. 
Chandler's Reports, Wisconsin Supreme Court. 
R. M. Charlton's Reports, Georgia Supreme Court. 
T. U. P. Charlton's Reports, Georgia Supreme Court. 
Cheves's Cases at Law, South Carolina Court of Appeals. 
Cheves's Cases in Equity, South Carolina Court of Appeals. 
Chicago Legal News. . ' 
D. Chipman's Reports, Vermont Supreme Court. 
N. Chipman's Reports, Vermont Supreme Court. 
Chitty's Archbold's Practice. 
Chitty's Bail Court Reports; English Bail Court. 
Chitty on Bills. 
Chitty's Blackstone's Commentaries. 
Chitty's Burn's Justice. 
Chitty on Contracts. 
Chitty on Criminal Law. 
Chitty Junior on Bills. 
Chitty on Pleading. 
Chitty on General Practice. 
Choyce Cases in Chancery. 
Cincinnati Reports, Superior Court of Cincinnati, Ohio. 
City Hall Recorder, New York City Courts. 
Civil Code. 



. xiv 

- Cl. Ass .. 
Clark 

Clark & F ... 
Clark & F. N . s. 

Clarke (Iowa) 
Clarke (Mich.) 

Clarke (N, Y.) Ch .. 
Clayt .• 
Cliff.. . 

./' Clift Ent. 
Co. 
Co.Ent .. 
Co. Litt .. 
Cobb .• 

Cock. &R .• 
Cocke (Ala.) 

Cocke (Fla.) 

Cod. Jur. Civ.. .. . 
Code Civ. or Code N. 
Code P ...• 
Code P. C ..• 
Code Pro ..• 
Code R. N. S •• 
Code Rep .•. 
Col ...•• 
Col. Cas. 
Col. & C. Cas .. 
Coid", ...• 
Cole In!. 
Call ..•.• 
Call. ParI. Cas. 
Call. Part. . 
Com ...•• 
Com. Dig ..• 
COlD. B .... 
COlD.B. N. s .. 
Com. Law R .. 
Comb ..• 
Cams. 

Can. (Wis.) . 

Con. &L • 
Conf ...• 

Conn. . 
Cons. del Mare 
Consist .•.. 
Canst. . . 

Canst. N. S •• 

Cant ...• 
Cooke ..• 
Cooke (Tenn.) 
Cooke &, A. 

Cooley ••. 

Cooley Con st. Lim .. 
Cuop. • ••• 
Coop. Inst. • 
Coop. Pro Cas. • 
Coop. to Brough .• 
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Clerk's Assistant. 
Clark's Reports, English House of Lords; House of Lords Cases, 

vols.3-11. , 
Clark & Finnelly's Reports, English House of Lords. 
Clark & Finnelly's Reports, New Series, English House of Lords; 

House of Lords C8.ses, vols. 1, 2. 
Clarke's 'Reports, Iowa Supreme Court; Iowa Reports, vols. 1-8. 
Clarke'. Reports, Michigan Supreme Court; Michigan Reports, 

vols. 19-22. 
Clarke's Chancery Reports, New York Chancery. 
Clayton's Reports, English Assizes. 
Clifford'. Reports, United States Circuit Court. 
Clift's Entries . 
Coke's Reports. 
Coke's Entries. 
Coke on I,ittleton. 
Cobb's Reports, Georgia' Supreme Court; Georgia Reports, 

vols.6-20. 
Cockburn &, Rowe's Election Cases. 
Cocke's Reports, Alabama Supreme Conrt; Alabama Reports, 

vols. Hi-lB. 
Cocke's Reports, Florida ' Supreme Court; Florida Reports, 

vols 14, 15. 
Codex Juris Civilis; Justinian Codex. 
Code Civil; Code Napoleon. 
Code Penal. 
Code de Procedure Civile. 
Code of Procedure. 
Code Reports, various New York Courts. 
Code Reporter, various New York Courts. 
Colorado. Colorado Reports, Territorial Courts. 
Coleman's Cases, New York Supreme Court. 
Coleman & Caines' Cases, New York Supreme Court. 
Coldwell's Reports, Tennessee Supreme Court. 
Cole on Criminal Informations. 
Collyer's Reports, English Chancery. 
Colles' ]'arliamentary Cases. 
Collyer on Partnership. 
Comyns' Reports, English King's Bench and Common Ple'as. 
Comyns' Digest. 
English Common Bench Reports. 
Euglish Common Bench Reports, New Series 
Common Law Reports, English Common Law Courts. 
Comberbach's Reports, English King's Bench. 
Comstock's Reports, New York Court of Appeals j New York 

Reports, vols. 1-4. 
Conover's Reports, Wisconsin Supreme Court; Wisconsin Re

ports, vols. 16-41. 
Connor & Lawson's Reports, Irish Chancery. 
Cameron & Norwood's Conference Reports, North Carolina 

Court of Conference. 
Connecticut. Connecticut Reports, Supreme Court of Errors. 
Consolata del MRre. 
Haggard's Consistory Reports, English Consistory Court. 
Treadway's Cnnstitutional Reports, South Carolina Constitu-

tional Court. 
Mill's Constitutional Reports, New Series, South Carolina Con-

stitutional Court. 
Contra i opposed; to the contrary. Compare Ace. 
Cooke's Pr&etice Cases, English Common Pleas. 
Cooke's Reports, Tennessee Supreme Conrt. 
Cooke & Alcock's Reports, Irish King's Bench and Exchequer 

Chamber. 
Cooley's Reports, Michigan Supreme Court; Michigan Reports 

vols. 6-12. ' 
Cooley on Constitutional Limitations. 
Cooper's Reports, English Chancery. 
Cooper's Institutes ot Justinian. 
Cooper's Practice Cases, English Chancery. 
Cooper's Reports tempore Brougham, English' Chancery. 



Coop. t . Cotten. 
Coote Mort. • 
Corh. & D ... 
Corp. Jur. Civ. 

_ Corpus Jur. Can. 
Cow .. 
Cowell or Cowell Dict. 
Cowp 
Cox, or Cox Ch. 
Cox (Ark.) 

Cox Cr. Cas. 
Cox Tr. Cas. 
Coxe. 

Crahhe 
Craig & P .. 
Craig. & S .. 

Cranch. . 
Cranch C. C. 
Craw. &D ....• 
Craw. & D. Abr. Cas .• 

Crltch!. 

Cro .. 

" Crock. Sher.. . 
- Cromp ..... 

Cromp. M. & R .. 
Cromp. &J. 
Cromp. & M. 
Crnise Dig. 
Ct. of CI. 
Cnmmins 

Cun .• 
Curry 

Curt. C. C. 
Curt. Condo • . 
Curt. Copyright. 
Curt. Ecc. or Curteis 
Curt. Pat ..• 
Cush. 

Cush. EI. Cas. 
Cushm .• 

D. 

D.C .. 
n. Chip. 
D. N. s. 
D.P.B. 
D.&C .. 
D.&L .. 
D.&M. 
D.&R .. 
D. &S .• 
Dal .•• 
Dall ••• 
Dalr .••••• 
Dalr. Feud. Prop. 
Dalt. Just .. 

USED IN JURISPRUDENCE. 

Cooper's Reports tempore Cottenha.m, English Chancery. 
Coote on Mortgages. 
Corhett & Daoiell's Electioo Cases. 
Corpus Juris Civilis. 

xv 

Corpus Juris Canonici. 
Cowen's Reports, New York Supreme Court and Court of Errors. 
Cowell's La.w Dictionary; Cowell's Interpreter. 
Cowper's Reports, English King's Bench. 
Cox's Reports, English Chancery. 
Cox's Reports, Arka.nsas Supreme Court; Arkansas Reports, 

vols. 25-27. 
Cox's Criminal Cases, English and Irish Courts. 
Cox's American Trademark Cases. 
Coxe's Reports, New Jersey Supreme Court and Court of Errors; 

New Jersey Law Reports, vol. 1. 
Crabbe's Reports, United States District Court. 
Craig & Phillips' Reports, English Chancery. 
Craigie, Stewart, & Paton's Reports, Scotch Appeals, English 

House of Lords. 
Cranch's Reports, United States Supreme Court. 
Cranch's Reports, Circuit Court of District of Columbia.. 
Crawford & Dix's Reports, Irish Circuit Cases. 
Crawford & Dix's Abridged Notes of Cases, Irish La.w and Equity 

Conrts. 
Critchfield's Reports, Ohio Supreme Court; Ohio State Reports, 

vols.5-21. 
Croke's Reports, English King's Bench a.nd Common Pleas, the 

separate volumes of which are usually cited Cro. Eliz., Cro. 
Jac., and Cro. Car. Sometimes Cro. refers to Keilway's Re
ports, publisbed by Serjeant Croke. 

Crocker on Sheriffs. 
Star Chamber Cases. 
Crompton, Meeson, & Roscoe's Reports, English Exchequer. 
Crompton & Jervis's Reports, English Exchequer. 
Crompton & Meeson's Reports; English Exchequer. 
Cruise's Digest of the La.w of Real Property. 
Court of Claims Reports, United States Court of Claims. 
Cummins' Reports, Ida.ho Territorial Courts; Idaho Reports, 

vol. 1. 
Cunningham's Reports, English King's Bench. 
Curry's Reports, Louisiana Supreme Court; Louisiana. Reports, 

vols.6-19. 
Curtis's Reports, United States Circuit Court. 
Curtis's Condensed Reports, United States Supreme Court. 
Curtis on Copyright. 
Curteis's Ecclesiastical ReportS, English Ecclesiastical Courts. 
Curtis on Patents. 
Cushing's Reports, Massachusetts Supreme Court; Mass&chu

setts Reports, vols.'·55,-66. 
Cushing's Election Csses, Massachusetts Courts. 
Cushmnn's Reports, Mississippi High Court of Errors and Ap

peals; Mississippi Reports, vols. 23-29. 

Digest, particularly the Digest of Justinian. Dictionary, par
ticularly Morrison's Dictionary of the Law of Scotland. 
Dictum. 

District Court. 
D. Chipman's Reports, Vermont Supremc Court. 
Dowling's Bail Court Reports, New Series, English Bail Court. 
Dampier's Paper Book; Compare A. P. B. 
Deacon & Chitty's Reports, English Bankruptcy Cases. 
Dowling & Lowndes' Reports, English Practice Cases. 
Davison & Merivale's Reports, English Queen's Bench. 
Dowling & Ryland's Heports, English King's Bench. 
Doctor and Student. 
Dalison'. Reports, English Common Pleas. 
Dallns' Reports, United States and Pennsylvania Courts. 
Dalrymple's Cases, Scotch Court of Session. 
Dalrymple on Feudal Property. 
Dalton's Justice. . 



Dalt. Sher. 
Daly •. • 
D'An .•• 
Dan ...• 
Dan. C\).. Pr. 
Dana 

__ Dane Abr .• 
Danner .. 

Dans. & LI. 
D'Anv. Abr. 
Das ..... 
Dav. or Davies 
Dav. Pat. Cas. 
Dav. & M .. 
Daveis .. 
Day ... 

- Dayt. Surr. 
DeG. 
De G. F. &J. 
De G. J. & S. 
De G. M.&G. 
De G. &J. 
De G. & S. 
Dea. & Sw. 

Deac. • 
Deac. Bankr .. 
Deac. & C. 
Deady •.... 
Deane or Deane Ec. 

Deane (Vt.) 

Dears ... 
Dears. & B .• 
Deas & And .• 
Den. or Denio 

Den. C. C; • 
Des. or Desaus. 

Dev ...•• 
Dev. Eq .. . 
Dev.L ... . 
Dev. &B. Eq. 

Dev. & B. L .. 

Dewitt .. 

Di. 
- Dicey Part. 

Dick. 
- Dick. Just. 

Dick. Qr. Sess. 
Dig ... 
Dill.. • • 
Dirl. ..• 
Disney; • 

/' Doct. & S .• 
Dods ••• 
Domat •• 
Domesd. 
Doug. • 
Doug. El. Cas .. 
Doug. (Mich.) 
Dow .••• 
Dow &C .•• 

TABLE OF ABBREVIATIONS 

Dalton's Sheriff. 
Daly's Reports, New York Common Pleas. 
D' Anvers' Abridgment. 
Daniell's Reports, English Exchequer Equity. 
Daniell's Chancery Practice. 
Dana's Reports, Kentucky Court of Appeals. 
Dane's Abridgment. 
Danner's Reports, Alabama Supreme Court; Alabama Reports, 

vol. 42. 
Danson & Lloyd's Mercantile Cases. 
D' Aqvers' Abridgment. 
Dasent's Reports; Common Law Reports, vol. 8. 
Davies' Reports, Irish King's Bench. 
Davis' Patent Cases, English Courts. . 
Davison & Merivale's Reports, English Queen's Bench. 
Daveis' Reports, United States District Court. 
Day's Rellorts, Connecticut Supreme Court of Errors; Con-

necticut Reports, vols. 1-21.. 
Dayton on Surrogates. 
De Gex's Reports, English Bankruptcy Cases. 
De Gex,·Fisher, & Jones' Reports, English Chancery. 
De Gex, Jones, & Smith's Reports, English Chancery. 
De Gex, Macnaghten, & Gordon's Reports, English Chancery. 
De Gex & Jones' Reports, English Chancery. 
De Gex & Smale's Reports, English Chancery. 
Deane & Swabey's Reports, English Probate and Divorce 

Cnurts. 
Deacon's Reports, English Bankruptcy Cases. 
Deacon on Bankruptcy. 
Deacon & Chitty's Reports, English Bankruptcy Cases. 
Deady's Reports, United States Circuit and District Conrts. 
Deane & Swabey's Reports, English Probate and Divorce 

Courts. 
Deane's Reports, Vermont Supreme Court; Vermont Reports, 

vols .. 24-26. 
Dearsly's Crown Cases Reserved, English Courts. 
Deatsly & Bell's Crown Cases Reserved, English Courts. 
Deas & Anderson's Reports, Scotch Court of Session Cases. 
Denio's Reports, New York Supreme Court and Court of Ap-

peals. . 
Denison's Crown Cases Reserved, Eoglish Courts. 
DesBussure's Reports, South Carolina Chancery and Court of 

Appeals. 
Devereux's Reports, United States Court of Claims. 
Devereux's Equity Reports, North Carolina Supreme Conrt. 
Devereux's Law Reports, North Carolina Supreme Court. 
Devereux & Battle's Equity Reports, North Carolina Supreme 

Court. . 
Devereux's & Battle's Law Reports, North Carolina Supreme 
. Court. 
Dewitt's Reports, Ohio Supreme Court; Ohio State Reports, 

vols.24-21. 
D,er's Reports, English King's Bench. 
Dicey on Parties to ActioQs. 
Dicken's Reports, English Chancery. 
Dickenson's Justice. 
Dickenson's Quarter Sessions Guide. 
Digest, particularly the Digest of Justinian. 
Dillon's Reports, United States Circuit Court. 
Dirleton's Decisions, Scotch Court of Session . 
Disney's Reports, Superior Court of Cincinnati, Ohio. 
Doctor & Student. 
Dodson's Reports, English Admiralty Courts. 
Domat on Civil Law. 
Domesday Book. 
Douglas' Reports, English King's Bench. 
Douglas' Election Cases. 
Dougllls!!' Reports, Michigan Snllreme Court. 
pow's Cases, English House of Lords. 
Dow & Clark's Cases, English Honse of Lords. 



Dowl .••.• 
Dowl. N. S •••• 
Dow!. Pro C .. . 
Dowl. Pro C. N. S. 
Dow!. &L. 

Dow!. &Ry ... • 
Dowl. & Ry. M. C . . 
Dow!. & Ry. N. P .. 
Drake Attach. . 
Draper ..••• 
Drew (Fla.) . . . 
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Dowling's Bail Court Reports, Englis):J. B!Lil pOllrt. 
Dowling's Bail Court Reports, New Series. English Bail Court. 
Dowling's Reports, English Practice Cases. 
Dowling's ,Reports, New Sel'ies, English Practille Cases. 
Dowling & Lowndes, Bail Court Reports, English Bail Court. 

Dowling & Lowudes Reports, English Practice Oases. 
Dowling & Rylsnd's Reports, English. King's Beuch. 
Dowliug & Rylaud's Magistrates' Cases, English King's Bench. 
Dowling & Ryland's Nisi Prius Cases, English CO,urts. 
Drake on Attachments. 
Draper's Reports, Upper Canada l\:iQg's Bench. 
Drew's Reports, Florida Supreme Court; Florida Reports, 

vo!' 13. 
Drewry or Drew. . . .. Drewry's Reports, English C)la.ncery. 
Dr:.S~y & S. or Drew. } Drewry & Smale's Reports, English Chancery. 

Dru. or Drury Drury's Reports, Irish Chancery. 
Dru. & Wal. Drury & Walshe's Reports, Irish Chancery. 
Dru. & War. ,Drury & Warren's Reports, Irish Chancery. 

- Duh.. . . Dubitatur; it is doubted; it is douhtful. 
Dudley. • Dudley's Reports, Georgia Superior .courts. 
Dudley Eq. Dudley's Equity Reports. South Carolina Court of Appeals. 
Dudley.L.". . • Dudley's Law Reports, South Caroli,na Court of Appeals. 
Duer. . . Duer's Reports, New York City Superior Court. 

_ Dugd.Orig. .. Dugdale's Origines Juridiciales. 
- Duke Char. Uses Duke on Charitable Uses. 

Dun. Adm. Pro Dunlap's Admiralty Practice. 
Dunl. or Dun. Dunlop, Bell, & Murray's Reports, Scotch Court of Session. 
Durf. Durfee's Reports, Rhode Island Supreme Court; Rhode Island 

Reports, vol. 2. 
Durie 
Durnf. & E. 

Dutch .•• 

Duv. 
Dwar. Stat. 
Dy. or Dyer 

E ... ' .• 
E.C.L. 
E.E.R .. 
E. L. &Eq. 
E.T. 
E.&A ... 
Eag. & Yo. 
East ... 
East P. C .. 
Ee. &Ad. 
Eden 
Edg ...• 
Edic .. • •.. 
Edm. Sel. Cas. 
Edw. 

Edw. Adm. 
Edw. Ch .. 

Edw. (Mo.) 

E!.B.&E. 
El. B. & S. 
EI.&B. 
EI.&E .• 
Elchie .• 

. /" En:ter. Ins .. 
Eng .... 

Eng. Com.L .. 
Eng. Ec. 

Durie's Reports, Scotch Court of Session,. 
Durnford & East's Reports, English King's Bench; Term Re

ports. 
Dutcher's Reports, New Jersey Supreme Court;, New Jersey 

Law Reports, vols. 25-29. 
Duvall's Reports, Kentucky Court of Appeals. 
Dwarris on Statutes. 
Dyer's Repor,ts, English King's Bench. 

E,aster Term. 
English Common Law Reports. 
Englisb Ecclesiastical Reports. 
English Law and Equity Reports. 
Easter Term. 
Spinks' Ecclesiastical and Admiralty Reports. 
Eagle & Younge's Tithe Cases, 
East's Reports. English King's Bench. 
East's Pleas of tbe Crown. 
Spinks' Ecclesiastic!ll and Admiraltv Reports. 
Eden's Reports, English Chancery .• 
Edgar's Reports, Scotch Conrt of Session. 
Edicta by Justinian. 
Edl)1ond's Select Cases, New York Courts. 
King Edward; thus 1 Edw. I . signifies the first year of the reign 

of King Edward I. 
Edward's Admiralty Reports, English Admiralty. 
Edwards' Chancery Reports, New York Chancery and Supreme 

Court. 
Edward's Reports, Missouri Supreme Court; Missouri Reports, 

vols.2,3. 
Ellis, Blackburn, & Ellis' Reports, English Queen's Bench. 
Ellis, Best, & Smith's Reports, English Queen's Bench. 
Ellis & Blackhurn's Reports, English Queen's Bench. 
Ellis & Ellis' Reports, English Queen's Bench. 
Elchie's Decisions, Scotch Court of Session. 
Emerigon on Insurances . 
English's Reports, Arkansas Supreme Court; Arkansas Reporte, 

vols.6-13. 
English Common Law Reports. 
English Ecclesiastical Reports. 

b 
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Eng. Exch. 
Eng. L. &Eq. 
Eq. Css, Abr. 
Eq.R ..• 

Ersk.lnst. 
Ersk. Prin. . . 

,Esp. or Esp. N. P. 
Eunom ..•.. 
Exch. 
Eyre. 

F ..• 
F. C. 
F.B.C. 
F.N. B. 
F.&F .. 
Fac. Coil. 

, Fairf. 

J!'alc.. . • 
Falc. &F .. 
Farr. 

Fearoe or Fearne Rem. 
J!'ed.. • • 
Ferard Fix. 
Ferg. 
Ff. 
Fi. fa .... 
Fin. or Finch. 
Finch Law . 
Fish. Dig . .. 
Fish. Pat. Cas. 
Fitz. Abr .. 
Fitz, N. B. 
Fitz-G .•• 
Fl. 
Fla . •.. 
Flan. & K •. 
Fogg. 

Fol .•.. 
Fol. Dict . . 

Fonb!. or Fonb. Eq. 
Forbes • . . . . 
Forrest or Forr.. . • 
Forrester or Forr. Ch .. 
Fortes. . . . . 
Fortes. de Laud. 
Foot. 
Fast. (N. H.) 

Fost. & F .• 
Fount. . . 
J!'ox & S .. 
Fr. . ..• 
Fr. Max. or Fran. Max. 
Fras. Dom. ReI .. 
Fras. EI. Cas. 
Freem ... 
Freem. Ch .. 
Freem. (ll!.) . 

Freem. (Miss.) 

G. 

G, &J. 

TABLE OF ABBREVIATIONS 

English Exchequer Reports. 
English Law and Equity Reports. 

·Equity Cases Abridged. . 
Equity Reports, English Chancery, and Appeals from ColoDlal 

Coutts. 
Erskine's Institute of the Law of Scotland. 
Erskine's Principles of the Law of Scotland. 
Espinllsse's Reports, English Nisi Prius Cases. 
Wynne's Eunomus. 
Exchequer Reports, English Exchequer. 
Ey~e's Reports, English mng's Bench tempore Wm. III. 

Fitzherbert's Abridgment. 
Faculty of Advocates Collection, Scotch Court of Session Cases. 
Fonblanque's Bankruptcy Cases. 
Fitzherbert's Natura Brevium. 
Foster & Finlason's Reports, English Nisi Prius Cases. 
Faculty of Advocates Collection, Scotch Court of Session Cases. 
Fairfield's Reports, Maine Supreme Court; Mainl' Reports, 

vols. 10-12. 
Falconer's Reports, ,Scotch Court of Session. 
Falconer & Fitzherbert's Election Cases. 
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L. J. Mat. Cas. • • ; Law Journal, New Series, English Divorce and Matrimonial 

Causes. 
,x L. J. P. or L. J. Frob.-. Law Journal, New Series, English Brobate. 

L. J. P. C. . Law Journal, New Series, English Privy ~ouncil. 
L. J. Q. B. Law Journal, New Series, 'English Queen's Bench. 
L. L.. • • Law Latin. 
L. M. & P. . Lowndes, Maxwell, & Pollock's Reports, English Bail Court. 
L. Mag.. • Law Magazine. 



L. Mag. & L. R .• ' . 
L. Mag. & Rev. 
L.O. 
L.P.B. 
L. P.C. 

USED IN JURISPRUDENCE. 

Law Magazine and Law Review. 
Law Magazine and Review. 
Legal Observer. 
Lawrence's Paper Boo~; compare A. P. B. 
Lord of the Privy Council. 
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L.R .. Law Recorder, Reports in all the Irish Courts. Law Reporter. 

L. R. A. & E. . 
L. R. App. Cae .. 
L.R.C.C ... 
L. R. C. P. 
L. R. C. P. D. 

L. R. Ch .•• 
L. R.Ch.D .. 

L.R.Eq ..... . 
L. R. Ex. or L. R. Exch. 
L. R.Ex.D .• 

L.R.H.L .• 
L. R. H. L. Sc. 
L. R. Misc. D. 

L.R.P. C .. ' 
L. R. P. &D .. 
L. R. Q. B .. 
L. R. Q. B. D. 

Law Reports. Law Review. Law Times Reports. 
Law Reports, English Admiralty and Ecclesiastical. 
Law Reports, English Appeal Cases. 
La w Reports, English Crow,u Cases Reserved. 
Law Reports, English Common Pleas. 
Law Reports, Common l'leas Division English Supreme Court, 

of Judicature. 
Law Reports, English Chancery Appeal Cases. 
Law Reports, Chaucery Division Euglish Supreme Court of, 

Judicature. 
Law Reports, English Equity Cases. 
Law Reports, English Exchequer. 
Law Reports, Exchequer Division English Supreme Court of 

Judicature. 
Law Reports, Euglish and Irish Appeal Cases, House of Lnrds. 
Law Reports, Scotch and Divorce Appeal Cases, House of Lords. 
Law .Reports, Miscellaneous Division, English Supreme Court 

of Judicature. 
Law Reports, English Privy Council Appeal Cases. 
Law Reports, English Probate and Divorce Cases. 
Law Reports, English Queen's Bench. 
Law Reports, Queeu's Bench Division English Supreme Court 

of Judicature. 
L. T.. . . . . . . 'Law Times, Cases in all the Euglish Courts. 
L. T. N. s. or L. T. Rep. } Law Times Reports, New Series, English Courts,. with Irish and 

N. s. . . • . .. Scotch Csses. 
L. & C. C. C.. . . . Leigh & Cave's Crown Cases, English Courts. 
L. & G. t. Plunk.. . . Lloyd & Goold's Cases tempore Plunkett, Irish Chancery. 
L. & M.. . . . . . Lowndes, Maxwell, & Pollock's Reports, English Bail Court. 
L. & T.. . . • . • Longfield & Townsend's Reports, English Exchequer. 
L·

W
& I Wb eMlsb. OCr L. & l Lloyd & Welsby's Mercantile Cases, Euglish Courts. e s. er. as.. . f 

La. . . . . .. Lane's Reports, English Exchequer. Louisiaua. Louisiana Re. 
ports, Supreme Court. 

La. Ann. . . . . . J,ouisiana Annual Reports, Louisiana Supreme Court. 
Lalor Supp. Hill & D.. Lalor's Supplemeut to Hill & Denio's Reports, New York Suo 

preme Court and Court of AppealS; Hill & Denio's Supple. 

Lamb. or Lamb. J. P .. 
Lane .... 
Lans. 

Lat. or Latch . 
Lathrop •. 

ment. 
Lambard's Eirenarcha, or Justice of the Peace. 
Lane's Reports, English Exchequer. 
Lansing's Reports, New York Supreme Court; New York Suo 

preme Court Reports. 
Latch's Reports, English !{ing's Bench. 
Lathrop's Reports,. Massachusetts Supreme Court; Massachu. 

setts ·Reports, vols. 115-121. 
Law Chron. . Law Chronicle. 
Law Forms . Law's Forms of Ecclesiastical Law. 
Law Jour. . .• Law Journal, Reports in all the English Courts. 
Law Jour. Adm.. Law Journal, New Series, English Admiralty. 
Law Jour. Bankr. Law Journal, New Series, Epglish Bankruptcy 
Law Jour, C. P. . Law Jourual, New Series, English Common Pleas. 
Law Jour. Ch.. Law Journal, New Series, English Chancery. 
Law Jour. Ecc. . Law Journal, New Series, English Ecclesiastical Courts. 
Law Jour. Exch.. Law Journal, New Series, English Exchequer. 
Law Jour, H. L.. . . Law Journal, New Series, English House of Lords. 
LaJw JouMr. M. Cc' or Law} Law Journal, New Series, English Magistrates' Cases. 

our. ago as. . • 
Law Jour. Mat. Cas. . Law Journal, New Series, Euglish Divorce and Matrimonial 

Cases. ' 
Law Jour. P. or Prob.. Law Journal, New Series, English Probate. 
Law Jour. P. C. . Law Journal, New Series, English Privy Council. 
Law·Jour. Q. B~. Law Journal, New Series, English Queen's Bench. 
Law Lib. . .. Law Library. 
Law News. " St. Louis Law News. 
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Ls.w Rec .•••• 
Law Rep . . • • • 
Law Rep. A. & E . . 
Law Rep. App. Cas. 
Law Rep. C. C. . . 
Law Rep. C. P. . . 
Law Rep. C. P. D .. 

Law Rep. Ch. . 
Law Rep. Ch. D. 

Law Rep. Eq. 
Law Rep. Ex. 
Law Rep. Ex. D. 

Law Rep. H. L .. 
Law Rep. H. L. Sc. 
Law Rep. Misc. D .. 

Law Rep. P. C. . . 
Law Rep. P. &. D. . 
Law Rep. Q. B. '. • 
Law Rep. Q. B. D .• 

TABLE OF ABBREVIATIONS 

Law Recorder, Reports in all the Irish Courts. 
Law Reporter. Law Reports. 
Law Reports, English Admiralty and Ecclesiastical. 
Law Reports, English Appeal Cases. 
Law Reports, Eoglish Crown Cases Reserved. 
Law Reports, English Common Pleas. 
Law Reports, Common Pleas Division English Supreme Court 

of Judicature. 
Law Reports, English Chancery Appeal Cases. 
Law Reports, Chancery Divisinn English Supreme Court of 

Judicature. 
Law Reports, English Equity Cases. 
Law Reports, English Exchequer, 
Law Reports, Exchequer Division English Supreme Court of 

Judicature. 
Law Heports, English and Irish Appeal Cases, House of Lords. 
Law Reports, Scotch and Divorce Appeal Cases, House of Lords. 
Law Reports, Miscellaneous Division, English Supreme Court of 

Judicature. 
Law Reports, English Privy Council Appeal Cases. 
Law Reports, English Probate and Divorce Cases. 
Law Reports, English Queen's Bench. 
Law Reports; Queen's Beach Division English Supreme Court 

of Judicature. 
Law Repos. •• Carolina Law Repository, North Carolina Supreme Court. 
Law Rev. Qu.. Law Review Quarterly. 
Law Stud. MagI. • • Law Students' Mags.zine. 
Law Times • . • • Law Times, Gases in all the English Courts. 
Law Times, N.S. or Law} Law Times Reports, New Series, English 'courts, with Irish and 

Times Rep: N. s.. Scotch Cases. . 
Lawes C. • . . • • Lawes on Charter Parties. 
Lawes Pl. • . .. Lawes an Pleadings. 
Lawrence • . •• Lawrence's Reports, Ohio Supreme Court; Ohio Reports, vol. 20. 
Ld. Ken. Kenyon's Notes, English !{jng's Bench. 
Ld. Raym.. . •• Lord Raymond's R~ports, English King's Bench. 
Leach or Leach C. C. Leach's Crown Cases, English Courts. 
Lead. Cas. Eq.. White & Tudor's. Leading Cases in Equity. 
Lee or Lee Cas. • Lee's Cases, English Ecclesiastical Courts. 
Lee Ab.. . Lee an Abstracts of Title. 
Lee Bankr: Lee an Bankruptcy. 
Lee Cal. Lee's Reports, California Supreme Court; Californ.ia Reports, 

, vols. ,9-12. 
Lee Cap. • • Lee an Captures. 
Lee Cas. t. H. • Cs.ses tempore Hardwicke, English King's Bench. 
Leg. ChI'. • Legal Chronicle, Pennsylvania . 

. Leg. 'Exam. . Legal Examiner, London. 
'" Leg. Exch.. • Legal Exchange, Iowa. 
/" Leg. Gaz. . • Legal Gazette, Pennsylvania. 

Leg. Gs.z. Rep. Legal Gazette Reports, Pennsylvania Courts. 
Leg. Iaq. Legal Inquirer, London. 
Leg. Int. Legal Intelligencer, Pennsylvania. 
Leg. Obs. Legal Observer, London. 
Leg. Op. Legal Opinion, Pennsylvania. 
Leg. Rep. Legal Reporter, Irish Courts. 
Leg. Rev. Legal Review, London. 
Leigh . . Leigh's Reports, Virginia Court of Appeals and General Court. 
Leigh N. P. Leigh's Nisi Prius. 
Leigh & C.. .• Leigh & Cave's Crown Cases, English Courts. 
Leigh & D. Conv. Leigh & Dalzell Oll Conversioo. 
Leon. • • Leonard's Hepnrts, Enl\'lish King's Bench. 
Lester . • Lester's Heports, Georgia Supreme Court; Georgia Reports 

vols. 81, 82. ' 
Lester & B. 

Lev ..•• 
Lew. Ap .• 
Lew. Cr. C. 
Lew. (Nev.) 
Lew. Perp .. 
Lex Mere .. 

Lester & Butler's Reports, Georgia Supreme Court; Georgia 
Reports, vol. 38. 

I.evinz' Reports, English King's Bench. 
Lewin on Apportionment. 
Lewin's Crown Cases, English Courts. 
Lew~s's Reports, ~evada. Supreme Court; Nevada Reports, vol. 1. 
LeWIS on Perpetwty. 
Lex Mercatoria. 



Ley ••. 
Lib . ..• 
Lib. Ass .. 
Lib. Feud .• 

• 
USED IN JURISPRUDENCE . 

Ley's Reports, English Court of Wards and other Coutts. 
Liber " book. 
Liber Assisarum j Book of Assizes; part 6 of the Year Books. 
Liber Fcudorum; Consuetudines Feudornm, at end of Corpus 

Juris Civilis. 
Lib.lntr. Liber Intrationum; Old Book of Entries. 
Lib. Pl. . Liber Placito,ndi. 
Lib. Reg. Register Book. 
LB. Lilly's Reports, English Assi1:es. 
Lil. Abr. . Lilly's Abridgment; Li\ly's Practical Register. 
Lind. Part. . Lindley on Partnership. 
Lind. Provo Lyndwood's Provinciales. 
lAt. . . : Littleton's Heports, English Common Pleas and Exchequer. 
I,it. 'l'en. . . . . . Littleton's Tenures. 
Litt. (Ky.) or Littell . Littell's Heports, Kentucky Conrt of Appeals. 
Litt. Sel. Cas. or Litt. } Littell's Selected Cases, Kentucky Court of Appeals. 

(Ky.) Sel. Cas. . . . 
Liv. Jud. Op.. • • . . Livingston's Judicial Opinions, New York City Mayor's Court. 
Ll. • Leges; laws. 
Ll. Ch. St.. . Lloyd's Chitty's Statutes. 
Ll. Comp.. • Lloyd on Law of Compensation. 
Ll. & G. t. S. . Lloyd & Gonld's Reports tempore Sugden, Irish Chancery. 
Ll. & G. t. P.. . . . Lloyd & Goold's Heports tempore Plunkett, Irish Chancery. 
LI. &LWI .&orWLloyd &CWs' } Lloyd & Welsby's Mercantile Cases, English Courts. or. . Mer. a. 
Loc. Ct. Gaz... Local Courts Gazette, Toronto. 
Lock. Rev. Cas. . Lockwood's Heversed Cases. 
Lofft. . . Lofft's Reports, English King's Bench. 
Land. Jur. • London Jurist. 
Land. L. M. London Law Magazine. 
Long Quinto . Year Book, part 10. 
Long Sales Long on Sales. 
L<lngf. & T. Longfield & Townsend's Reports, Irish Exchequer. 
Lor. Insto . Lorimer's Institutes. 
Love. Wills Lovelass on Wills. 
Low. . . . Lowell's Reports, United States District Court. 
Low . C. . . Lower Canada Reports. 
Low. C. Jur. . Lower Canada Jnrist. 
J,owndes A v. • Lowndes on Average. 
Lowndes Col... Lowndes on Collisions. 
Lnwndes, M. & P. Lowndes, Maxwell, & Pollock's Reports, English Bail Court. 
Luc.. • . . Lucas' Cases in Law and Equity, English Courts; Modern Re-

Lud. El. Cas .. 
Lud. & Jenk. 
Ludden. 

Lum. An .. 
Lum. Cas .. 
Lund Pat .. ... 
Lush. or Lush. Adm. 
Lush. P. L. 
Lutw. 

Lut". R. C. 
Lynd. Provo 

M. 

M. C. 
M.C. C .• 
M.D. & D. 
M. G. & S. 

M. R. . 
M. St, • 
M. T .• 
M. & Ayr 

ports, vol. 10. 
Luder's Election Cases. 
Ludlow & Jenkyns on Trademarks. 
Ludden's Reports, Maine Supreme Court; Maine Reports; 

vols. 43, 44. 
Lumley on Annuities. 
Lumley's Poor Law Cases. 
Lund on Patents. 
Lushington's Admiralty Reports, English Admiralty. 
Lushington on Prize Law. 
Lutwyche's Reports, E!1glish Common Pleas; Lutwyche's Cases 

tempore Queen Anne, English Courts; Modern Reports, 
vol. 11. 

Lutwyche's Registration Cases. 
Lyndwood's Provillciales. 

Queen Mary 'j thus 1 M. signifies the first year of the rt'ign of 
Queen Mary. Michaelmas Term. Morison's 'Dictionary of 
Decisions, Scotch Court of Session. 

Magistrates' Cases. 
Moody's Crown Cases, English Courts. • 
Montagne, Deacon, & De Gex's Reports, English Bankruptcy. 
Manning, Granger, & Scott's Reports, English Common Pleas: 

Common Bench Reports, vols. 1-8. 
Master of the Rolls. 
More's Notes on Stair's Institutes. 
Michaelmas Term. 
Montagu & Ayr's Reports, English Bankruptcy Court. 
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M. &AyrB. L. 
M. &B •.. 
M.&C . • . 
M.&G .. . 
M. & Gord. 
M.&M ... 
M. & MacA. 
M.&P ..• 

M.&R ..•• 
M. &R. M. C. 
M. & Roh. 
M.&S .• . 
M. &Sc. 
M.&W. 
Maccl .. 

Mac! .•• 
Mack. Civ. L. 
Mack. Cr. L .• 
Mack. Inst. 
Mack. Obs. . 
Mack. Rom. L. 
Mac\. Dec ..• 
Macl. Ship .•... 
Macl. & R. or M'L. & R. 

Macn. 
Macn. F .• 
Macn. Null. 
Macn. & G. 
Macph ... 
Macph.lnf .• 
Macq. H. L Cas. 
Macq. H. & W. 
Macq. M. & D. 
Mad. or Madd. 
Mad. Ch ..• 
Mad. Exch •• 
Mad. Form .. 
Mad.H. Ct. R. 
Mad. Jur .•• 
Mad. S. D. R. 
Mad. Sel. D. 
Mag ...• 
Mag. Cas .. 
Mag. Char. 
Mag. (Md.) 

Maine ... 
Maine Anc. Law 
Maine Vii. Com. 
Mal. •... 
Mall. Ent .•• 
Mao. Dem. . 
Man. G. & S .• 

TABLE OF ABBREVIATIONS 

Montagu & Ayr on Bankrupt Law. 
Montagu & Bligh's Reports, English Bankruptcy. 
.Mylne & Craig's Reports, English Chancery. 
Manning & Granger's Reports, English Common Pleas. 
Macnaghten & Gordon's Reports, English Common Pleas. 
Moody & Malkin's Nisi Prius Cases, English Courts. 
Moody & MacArthur's Reports, English Bankruptcy. 
Moore & Payne's Reports, English Common Pleas and Ex-

chequer. 
Manning & Ryland's Reports, English King's Bench. 
Manning & Ryland's Magistrates' Cases, English King's Bench. 
Moody & Robinson's Nisi Prius Cases, English Courts. 
Maude & Selwyn's Reports, English King's Bench. 
Moore & Scntt's Reports, English Common Pleas. 
Meeson & Welsby's Reports, English Exchequer. 
Cases in Law and Equity tempore Macclesfield; Modern Re-

ports, vol. 10. 
Macfarlane's Reports, Scotch Jury Court. 
Mackeldy on Civil Law. 
Mackenzie on Oriminal Law of Scotland. 
Mackenzie's Institutes of the Law of Scotland. 
Mackenzie's Observations on Acts of Parliament. 
Mackenzie on Roman Law. 
Maclaurin's Decisions, Scotch Courts. 
Maclachlan on Shipp'ing. 
Macleao & Robinson s Reports, English House of Lords, Appeals 

from Scotland. 
Macnaghten's Reports, Indian Courts. 
F. Macnaghten's Reports, Indian Courts. 
Macnamara on Nullities and Irregularities. 
Macnaghten & Gordon's Reports, English Chancery. 
Macpherson's Cases, Scotch Court of Session. 
Macpherson on Infancy. 
Macqueen's House of Lords Cases, Appeals from Scotland. 
Macqueen on Husband and Wife. 
Macqueen on Marriage and Divcrce. 
Maddock's Reports, English Chancery. 
Maddock's Chancery Practice. 
Madox's History of the Exchequer. 
Madox's Formulae Anglicanum. 
Madras High Court Reports. 
Madras Jurist. 
Madras Sodder Dewarry Reports. 
Madras Select Decrees. 
The Magistrate. 
Magistrates' Cases. 
Magna Charta. 
Magruder's Reports, Maryland Supreme Court; Maryland Re-

ports. vols. 1, 2. 
Maine Reports, Supreme Court. 
Maine on Ancient Law. 
Maine on Village Communities. 
Malyne's Lex Mercatoria. 
Mallory's Modern Entries. 
Mansel on Demurrer. 
Manning, Granger, &. Scott's Reports, English Common Pleas; 

Common Bench Reports, vols. 1-8. 
Man. & G.. . Manning & Granger's Repnrts, English Common Pleas. 
Man. & R.. . .• Mann!ng & Ryland's Reports, English King's Bench. 
Man. & R .. Mag. Cas. • Mann~ng ,& Ryland's M~gi~trates' Cases, English I{ing's Bench. 
Mann. Mich. Or Man-} Man Ding s .Reports, . MIchIgan Supreme Court; Michigan Re-

ning . . . . . .) ports, vol. 1. 
Maow. • • . . . • Manwood's Forest Laws. 
Mar.. . ". .. March's Reports, English King's Bench. 
Mar. Br. March's Brooke's New Cases. 
Marr. or Marr. Adm. Marriott's Reports, English Admiralty. 
Marsh. . . • •. Marshall's Reports, English Common Pleas. 
Marsh. Dec. • •• Brockenborough's Reports, Marshall's United States Circuit 

Court Decisions. 

Mj~y" J~rft; •. (K:.). o~} J.J. Marshall's Reports, I{entucky Court of Appeals. 
, 



Marsh. (Ky.) 
Marsh .. 

USED IN JURISPRUDENCE. xxix 

Mart. (Ga.) 

~r .A .. K: } A. K. Marshall's Reports, Ke!'ltucky Court of Appeals. 

. . . . Martin's Reports, Georgia Supreme Court; Georgia Reports, 

Mart. (La.) 
Mart. (La.) N. s .. 
Mart. (N. C.) . 
Mart. & Y ... . 
Marv. Av ... . 
Marv. Leg. Bib!. . 
Marv. Wr. & S. 
Mas. .. 
Mass. . .. 
Math. Ev ... 
Mats. 

Matt. or Matth. 
Va.) 

Mau. & Po!. Sh. 
Mau. & Se!. . 
May Fr. Conv. 
May P. L. . 
Mayne Dam. 
McAll .. 
McArth. 
McCahon 
McCart. 

McClel ... 
McCle!. & Y. 
McCook .. 

vols. 21-29. 
Martin's Reports, Louisiana Supreme Court. 
Martin's Reports, New Series, Louisiana Supreme Court. 
Martin's Reports, North Carolina Supreme Court. 
Martin & Yerger's Reports, Tennessee Supreme Court. 
Marvin on General Average. 
Marvin's Legal Bibliography. 
Marvin on Wreck and Salvage. 
Mason's Reports, United States Circuit Court. 
Massachusetts Reports, Massachusetts Supreme Court. 
Mathews on Presumptive Evidence. 
Matson's Reports, Connecticut Supreme Court of Errors; Con

necticut Reports, vols. 22-24. 
(W. Matthew's Reports, West Virginia Supreme Court; West Vir-

ginia Reports, vo!. 6. 
Maude & Pollock on Shipping. 
Maule & Selwyn's Reports, English King's Bench. 
May on Fraudulent Conveyances. 
May on Parliamentary Law. 
Mayne on Damages. 
McAllister's Reports, United States District Court. 
McArthur's Reports, District of Columbia Courts. 
McCahon's Reports, United States District Court. 
McCarter's Reports, New Jersey Chancery and Court of Errors 

and Appeals; New Jersey Equity Reports, vols. 14, 15. 
McCleland's Reports, English Exchequer. 
McC1eland & Younge's Reports, English Exchequer. 
McCook's Reports, Ohio Supreme Court; Ohio State Reports, 

vo!' 1. . 
McCord or McCord (S. } McCord's Law Reports, South Carolina Constitutional Court Cd.' . . . . .. and Court of Appeals. 

M{s~c~)C8h~r. ~cC~r~} McCord's Chancery Reports, South Carolina Court of Appeais. 
McCork.orMcCork.(N. } McCorkle's Reports, North Carolina Supreme Court; North 

C.). . . . . ., Carolina Reports, vo!. 65. 
McCull. Dict.. . . . McCullough's Commercial Dictionary. 
McLean. . . . . . McLean's Reports, United States Circuit Court. 

MC~~ll .. or ~c.M~!. .(S: } Mc~ulIan's Law Reports, South Caro\i.na Court of Appeals. 

McMull. Eq. or MC-} ,. C . 
Mull. (S. C.) Eq.. . McMullan s EqUity Reports, South arolma Court of Appeals. 

McNal. Ev.. . . . . McNally on Evidence. 
Md. . . . Maryland. Maryland Reports, Court of Appeals. 
Md. Ch.. . Maryland Chancery Decisions, Maryland High Court of Chancery. 
Me. . . • Maine. Maine Reports, Supreme Court. 
Meddaugh . Meddaugh's Reports, Michigan Supreme Court; Michigan 

Mees. & W. 
Meigs . 
Mer. or Meriv. 
Mete. (Ky.) . 
Mete. (Mass.) . 

Reports, vo!. 13. 
Meeson & Welsby's Reports, English Excbequer. 
Meigs' Reports, Tennessee Supreme Court. 
Merivale's Reports, English Chancery. 
Metcalfe's Reports, Kentucky Court of Appeals. 
Metcalf's Reports, Massachusetts Supreme Court; Massachu-

setts Reports, vols. 42-54. 
Mich. . Michigan. Michigan Reports, Supreme Court. 
Mich. N. P. . Michigan Nisi Prius Cases. 
Mich. T. Michaelmas Term. 
Midd. Sitt.. . . . . Middlesex Sittings at Nisi Prius. 
Miles or Miles (Pa.) . Miles' Reports, Philadelphia District Court. 

M~I.) ~o~st .. or.M~ll .(S:} Mill's Report~, South Carolina Constitutional Court. 

Mill. Dec. . . . . . Miller's Decisions, United States Circuit Court; Woolwortb's 

Mill. Eq. Mort. 
Mill. (La.) 

Mill. (Md'.). . 

Reports. 
Miller on Equitable Mortgages. 
Miller's Reports, Louisiana Supreme Court; Louisiana Reports, 

vols. 1-5. 
Miller's Reports, Maryland Court of Appeals; Maryland Re-

ports, vols. 3-1B. . 
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Milw. or Milw. Ecc. 
Minn . .... . 
Minor or Min. (Ala.) 
Mirr.J .•••.• 
Miss .• 

Mitt • 
Mo. 

TABLE OF ABBREVIATIONS 

Milward's Reports, Irish Prerogative Court. 
Minnesota. Minnesota Reports, Supreme Court. 
Minor's Reports. Alabama Supreme Court. 
Mirrour of Justices. 
Mississippi. Mississippi' Reports, High Court of Errors and 

Appeals and Supreme Court. 
Mitford on Chancery Pleading. 
Moore's Reports, English Courts. Missouri. Missouri Reports, 

Supreme Court. 
Mo. L. Mag. Monthly La w Magazine. 
Mod.. . • Modern Reports, English Courts. 
Mod. Cas. . . .• Modern Reports, vols. 2, 6, 8, 9. 
Mod. Cas. L. & Eq. . Modern Reports, vols. 8, 9. 
Mod. Ent. • • " Modern Entries. 
Mol. . . . . •. Molloy's Reports, Irish Chancery. 
Mol. de J. M.. " Molloy de Jure Maritimo. 
Mon. T.. . . •. Montana Territory. Montana Territorial Reports. 
Monr. or Monr. T. B. T. B. Monroe's Reports, Kentucky Court of Appeals. 
Monr. B. • .. B. Monroe's Report~ , Kentucky Court of Appeals. 
Mont. Montagu's Reports, English Bankruptcy. 
Mont. D. & DeG. Montagu, Deacon, & De Gex's Reports, English Bankruptcy. 
Mont. Set Oft' Montagu on Set Off. 
Mont. & A. Montagu & Ayrton's Reports, English Bankruptcy. 
Mont. & B. . Montagu & Bligh's Reports, English Bankruptcy. 
Mont. & C. . Montagu & Chitty's Reports, English Bankruptcy. 
Mont. & Me. Montagu & McArthur's Reports, English Bankruptcy. 
Moo.. . • Moore's Reports, English Courts. 
Moo. C. C.. . . . . Moody's Crown Cases, English Courts. 

M~. ? .P .. or. ~oo: J: } Moore's Reports, English Common Pleas. 
Moo. I. A.. .. Moore's Indian Appeals. 
Moo. P. C. C.. Moore's Privy Council Cases, English Privy Council. 
Moo. P. C. C. N. s. Moore's Privy Council Cases, New Series, English Privy 

Moo. Tr . • 
Moo. &M •. 
Moo. & P •. 
Moo. & R . • 
Moo. & Sc .. 
Moore&W. 

MOT. or Morr. 
More St. 
Morr. 
Morr. (Cal.) .. 

Morr. (Miss.) • 

Mos ... 
Mozley & W. 
Munf. 
Murph. .. 
Murph. & H. 
MUIT. • 

Myl.&C. 
Myl.&K, 

N. 
N. B. 
N.B.R. 
N. Ben I. 

N. C. 

N. Chip. 
N.E. 
N.F. 
N. H. 
N.J .• 

Council. 
Moore's Trials, Divorce Cases. 
Moody & Malkin's Nisi Prius Cas~s , English Courts. 
Moore & PRyne's Reports, English Common Pleas. 
Moody & Robinson's Nisi Prius Cases, English Courts. 
Moore & Scott's Reports, English Common Pleas. 
Moore & Walker's Reports, Texas Supreme Court; Texas Re-

ports, vols. 22-24. 
Morison's Dictionary of Decisions, Scotch Court of Session. 
More's Notes on Stair's Institutions. 
Morris's Reports, Iowa Supreme Court. 
Morris's Reports, California Supreme Court; California Re-

ports, vol. 5. , 
Morris's Reports, Mississippi High Court of Errors and Ap-

peals; Mississippi Reports, vols. 43-48. 
Moseley's Reports, English Chancery. 
Mozley & Whiteley's Law Dictionary. 
Munford's Reports, Virginia Court of Appeals. 
Murphey's Reports, North Carolina Supreme Court. 
Murphy & Hurlstone's Reports, English Excbequer. 
Murray's Reports, Scotch Jury Court. 
Mylne & Craig's Reports, English Chancery. 
Mylne & Keen's Reports, English Chancery. 

Novella!; the Novels, or New Constitutions. 
Nota Bene. New Brunswick. New Brunswick Reports. 
National Bankruptcy Register. 
New Benloe, English King's Bencb; Anonymous Reports at end 

of Benloe's Reports. 
Notes of CRses, English Ecclesiastical and Maritime Courts. 

North Carolina. North Carolina Reports, Supreme Court. 
N. Chipman's Reports, Vermont Supreme Court. 
New Edition. 
Newfoundland. Newfoundland Reports. 
New Hampshire . New Hampshire Reports, Supreme Court. 
New Jersey. New Jersey Report~. 



N. J. Eq. or N. J. Ch .• 

N.J.L .. 

N.L ... 

N. P ..• 
N.P.C. 
N.R. 

N. S. 
N. Y ...•• 
N. Y. Leg. Obs .. 
N. Y. Super. Ct .. 

N. Y. Supr. Ct. 
Napton .•. 

Nels .•.• 
Nev .... 
Nev. &M .. 
Nev. & P ... 
New Mag. Cas. 
New Pro Cas .. 
New Rep •.. 

New Sess. Cas. 

New York City H. Rec. 
Newb. or Newb. Adm. 
Newf. 
Newl. Ch . .. 
Newl. Cant .. 
Nich. H. & C .. 
No. Cas. 
No.N ..... 
Nol. or No!. Sett. 
Nol. P. L. 
North .. 
Nott & H. 
Nott& M. 
Nov ..• 
Nov. Sc. 
Nay .. 
Noy Max. 

0 .... 
O. Benl. 
O. Bridg. 
O.N.B. 
O. St .• 
Off. Brev .. 
'Off. Minn .. 

Ogd ..• 

Ohio .• 
Ohio St. . .. 
Ole. or Olc. Adm. 
Old .•... 
Oliver, B. & L. 

O'Mal. & H .• 
Onsl. N. P. . 
Op. Att.-Gen .. 
Ord. Ch. . 
Ord. CIa •. 
Oreg. 
Orf. M. L .. 
Orl. Bridg. 

USED IN JURISPRUDENCE. xxxi 

New Jersey Equity Rcports, Chancery and Court of Errors and 
Appeals. 

New Jersey Law Reports, Supreme Court and Court of Errors 
and Appeals. 

Nelson's Lutwyche's Reports, English Common Pleas; Lut· 
wyche's Reports. 

Nisi Prins. Nova Placita. Notary Public. 
Nisi Prius Cases. 
New Reports, English Common Pleas; Bosanquet & Puller's 

Reports. 
Nova Scotia. New Series. 
New York. New York Reports, Court of Appeals. 
New York Legal Observer. 
New York Superior Court Reports, New York City Superior 

Court. 
New York Supreme Court Reports. 
Napton's Reports, Missouri Supreme Conrt; Missouri Reports, 

vol. 4. 
Nelson's Reports, English Chancery. 
Nevada. Nevada Reports, Supreme Court. 
Neville & Manning's Reports, English King's Bench. 
Neville & Perry's Reports, English King's Bench. 
New Magistrates' Cases, English Cuurts. 
New Practice Cases, English Courts. 
New Reports, English Common Pleas; Bosanqnet & Puller's 

Reports. New Reports in all the English Courts. 
New Sessions Cases, English Courts; Carrow, Hamerton, & Al-

len's Reports. 
New York City Hall Recorder. 
Newberry's Admiralty Reports, United States District Courts. 
Newfoundland Reports. 
Newland all Chanccry Practice. 
Newland on Contracts. 
Nicholl, Hare, & Carrow's Railway Cases, English Courts. 
Notes of Cases, English Ecclesiastical and Maritime Courts. 
Novre Narrationes. 
Nolan's Settlement Cases. 
Nolan on Poor Laws. 
Northington's Reports, English Chancery. 
Nott & Huntington's Reports, United States Court of Claims. 
Nott & McCord's Reports, South Carolina Constitutional Court. 
Novellre; the -Novels, or New Constitutions. 
Nova Scotia. 
Nay's Reports, English Courts. 
Nay's Maxims. 

Ordonnance. Ohio. Ohio Reports, Supreme Court. 
Old Benloe's Reports, English Courts; Benloe's Reports. 
Orlando Bridgman'S Reports, Englisb Common Pleas. 
Old Natura Brevium. 
Ohio State Reports, Supreme Court. 
Officina Brevium. 
Officer's Reports, Minnesota Supreme Court; Minnesota Re

ports, vols. 1-9. 
Ogden's Reports, Louisiana Supreme Court; Louisiana Annual 

Reports, vols. 12-15. 
Ohio Reports, Supreme Court. 
Ohio State Reports, Supreme Court. 
Olcott's Admiralty Reports, United States District Court. 
Oldright's Reports, Nova Scotia Supreme Court . 
Oliver, Beavan, & Lefroy's Reports; Railway and Canal Cases, 

vols. 5-7. . 
O'Malley & Hardcastle's Election Cases. 
Onslow's Nisi Prius. 
Opinions of Attorneys-General of the United States. 
Orders in Chancery. 
Orders of Lord Clarendon. 
Oregon. Oregon Reports, Supreme Court. 
Omla Medicine Legale. 
Orlando. Bridgman's Reports, English Common Pleas. 
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Orm .• 

Ought. 
Overt. . . . 
Ow. or Owen. 

" P ... . 
P.C .. . 

TABLE OF ABBREVIATIONS 

Ormond's Reports, Alabama Supreme Court; Alabama Re-
ports, vols. 12-15. 

Oughton's Ordo JudicioTUm. 
Overton's Reports, Tennessee Conrts. 
Owen's Reports, English King's Bench and Common Pleas. 

Easter Term. 
Privy Council. Probate Court. Cases in Parliament. Pleas of 

the Crown. Practice Cases. Precedents in Chancery. Penal 
Code. Politics! Code. 

P. C. C. Privy Council Cases. 
P. L.. . Public Laws. Pamphlet Laws. 
P. L. C. • Poor Law Commissioners. 
P. R. . Parliamentary Reports. 
P. R. C. P. Practical Register in Chancery. 
P. R. Ch. . .. Practical Register in Common Pleas. 
P. W. or P. Wms. Peere Williams's Reports, English Chancery. 
P. & D. . Perry & Davison's Reports, English Queen's Bench. 
P. & K. . Perry & Knapp's Election Cases. 
Pa. . . . . Pennsylvania. Pennsylvania Reports, Supreme Court. 

PaG~: ~. ~r :a: ~eg: } Pennsylvania Legal Gazette Reports, Pennsylvania Courts. 

Pajo~~. J. ~r :a: ~a~} Pennsylvania Law Journal Reports, Pennsylvania Courts. 

Page Div.. . . . . Page on Divorce. 
Paige or Paige Ch.. . Paige's Reports, New York Chancery. 
Paine . . . . . . Paine's Reports, United States Circuit Court. 
Pal. or Palm. Palmer's Reports, English Courts. 
Pal. Ag. or Paley Ag .. Paley on Agency. 
Papy Papy's Reports, Florida Supreme Court; Florida Reports, vols. 

5-S. 
Park. Parker's Reports, English Exchequer. 
Park. Cr. or Park} 

. . '. Parker's Criminal Reports, New York Courts. 
(N. Y.) Cr .. 

Park Ins. . . . . . Park Oil Illsurance. 
Pars. or Pars. Eq. Cas. l Parson's Select Cases in Equity, Pennsylv~nia Common Pleas. 

or Pars. Sel. Cas. . 5 
Pars. Bills & N. Parsons on Bills and Notes. 
Pars. COllt. Parsolls on Contracts. 
Pars,'Partn. . Parsons on Partnersbip. 
Pars. Wills. . Parsons on Wills. 
Pas. or Pas. T. Easter Term. 
Pasch. . . . Paschal's Reports, Texas Supreme Court; Texas Reports, 

vols. 2S-31. 
Pat. App. Cas. or Pat. l Paton's Reports, English House of Lords, Appeals from Scot-

H. L. Sc. . . 5 land; Craigie, Stewart, & Paton's Reports. 
Patton & H. .. Patton & Heath's Reports, Virginia Special Court of Appeals. 
Peake or Peake N. P.. Peake's Nisi Prius Cases, English Courts. 
Peake Add. Cas. Peake's Additional Cases, English Courts. 
Peake Ev.. . . . . Peake on Evidence. 
Pearce or Pearce Cr. l Pearce's Crown Ca;;es, ,English Courts; Des.rsly's Crown Cases 

Cas. . . . . . . 5 Reserved; Demson s Crown Cases Reserved, vol. 2. 
Peck (ll!.). . . . . Peck's Reports, lIIinois Supreme Court; illinois Reports, vols. 

11-3S. 
Peck (Tenn.). • . • Peck's Reports, Tennessee Supreme Court. 
Peckw. EI. Cas.. . . Peckwell's Election Cases. 
PeWer~lliWms. or Peere l Peere Williams' Reports, English Chancery. 

1 ams ...• 5 
Pen. or Penn. (N. J.) Pennington's Reports, New Jersey Supreme Court; New Jer-

sey Law Ueports, vols. 2, 3. 
Penn. 
Penn. Law Jour. 
Penn. St .... 
Penr. & W . 

Perk. or Perk. Prof. Bk. 
Perk. Conv. 
Perry & D. 
Perry & K. 
Pet. 

Pennsylvania. Pemisylvania Reports, Supreme Court. 
Pennsylvania Law Journal Reports, Pennsylvania Courts. 
Pennsylvania State Heports, Pennsylvania Supreme Court. 
Penrose & Watts' Reports, Pennsylvania Supreme Court· 

Pennsylvania Reports, vols . 2, 3. ' 
Perkins' Profitable Book. 
Perkins on Conveyances. 
Perry & Davison's Reports, English Queen's Bench. 
Perry & Knapp's Election Cases. 
Peters' Reports, United States Supreme Court. 



Pet. Adm . . . 
Pet. C. C . . . 
Petersd. A br . . 
Ph .... 
Ph. EI. Cas. 
Ph. St. Tr. 
Phila. . 
Phill. Ev .• 
PhiIlim. . . 
Phillim. Dam. 
Phillim. Ecc. L. 
Phillim. Ev. . 
Phillim. Int. L. 
Phillim. Rom. L. 
Phillipps EI. Cas. 
Phillipps I~v.. . 
Phillipps St. Tr. 
Phillips .... 
Phillips (N. C.) Eq. 
Phillips (N. C.) L. 
Pick .....• 

Pierce Railr. L. 
Pig ..• 
Pig. & R. 
Pike. 

Pinn. 
Pitm .. '. 
Pittsb. Rep. 
P!. or Pia.. . 
PI. or Plowd .. 
P!. U. 
Platt Cov .. 
Platt Leas. 
Po!. . 
Poph. .. 
Port. or Port. (Ala.) 
Port. (Ind.) . . • 

Post (Mich.) 

Post. (~o.) 

Postleth. Dict. 
Path. ObI. . 
Path. Sale. 
Pow. Conv. 
Pow. Dev .. 
Pow. Mort. 
Pow.Prec. 
Pow. R. & D .. 
Poynt. M. & D. 
Pr Ch .. 
Pl'. Co .. 
Pl'. Dec. 

USED IN JURISPRUDENCE. xxxiii 

Peters' Admiralty Reports, United States District Court. 
Peters' Circuit Court Rcports, United States Circuit Conrt. 
Petersdorf's Abridgment. 
Phillips' Reports, English Chancery. 
Phillipps' Election Cases. 
Phillipps' State 'frials. 
Philadelphia Reports, Pennsylvania Courts. 
Phillipps on Evidence. 
Phillimore's Reports, English Ecclesiastical Courts; Lee's Cases. 
Phillimore on Domicil. 
Phillimore on Ecclesiastical Law. 
Pbillimore on Evidence. 
Phillimore on International Law. 
Phillimore on Roman Law. 
Phillipps' Election Cases. 
Phillipps on Evidence. 
Phillipps' State Trials. 
Phillips' Reports, ;English Chancery. 
Phillips' Equity Reports, North Carolina Snpreme Court. 
Phillips' Law Reports, North Carolina Supreme Court. 
Pickering's Reports, Massachusetts Supreme Court; Massachu-

setts Reports, vols. 18-41. 
Pierce on Railroad Law. 
Pigott on Recoveries. 
Pigott & Rodwell's Election Cases. 
Pike's Reports, Arkansas Supreme Court; Arkansas Reports, 

vols.I-5. 
Pinney's Reports, Wisconsin Supreme Conrt. 
Pitman on Snretyship, 
Pittsburgh Legal Journal Reports, Pennsylvania Courts. 
Placita. 
Plowden's Commentaries or Reports, English Courts. 
Plowden on Usury. 
Platt on Covenants. 
Platt on Leases. 
Pollexfen's Reports, English Courts. 
Popham's Reports, English Conrt •. 
Porter's Reports, Alabama Supreme Court. 
Porter's Reports, Indiana Supreme Court; Indiana Reports, 

vols.3-7. 
Post's Reports, Michigan Supreme Court; Michigan Reports, 

vols. 23-34. 
Post's Reports, Missouri Supreme Court; Missouri Reports, 

vols. 42-63. 
Postlethwaite's Dictionary of Trade. 
Pothier on Obligations, 
Pothier on Contract of Sale. 
Powell on Conveyances. 
Powell on Devises. 
Powell on Mortgages. 
Powell's Precedents in Conveyancing. 
Power, Rodwell, & Dew's EJection Cases. 
Poynter on Marriage and Divorce. 
Precedent. in Chancery, English Chancery; Finch's Precedents. 
Prerogative Court. 
Sneed's Printed Decisions, Kentucky Court of Appeals; Sneed's 

Decisions. 
Pr, Falc. . .. Presiden t Falconer's Reports, Scotch Court of Session. 
Pro Reg. or 

C, 1' .. ~r .. ~eg: } Practical Register in Common Pleas. 

Pro Reg. Ch. 
Pl'. St ... 
Pres. Abs .. 
Pres. Conv. 
Pres, Est .. 
Pres. Merg. • 
Pres Shep. T. 
Price . 
Prid.Prec. 
Prid. & C .. 

Practical Register in Chancery. 
Private Statute. 
Preston on Abstracts. 

.' Preston on Conveyancing. 
Preston on Estates. 
Preston on Merger, 
Preston's Sheppard's Touchstone. 
Price's Reports, English Exchequer. 
Prideanx's Precedents in (',opveyanc,ing. 
Prideanx & Cole's Reports, English Courts; New Sessions Cases, 
~~ , 

c 



xxxiv 

Prob. & Mat . Cas. 
Puf ....• 
Pult. de Pace. 
Purd. Dig .. 
Pyke 

Q. 
Q.B. 

Q.C. 
Q. S .• 
Q.t .. 
Q. war. 
Quincy ... 
Quinti Quinto 

R .•• 

R. I .. 
R.L .. .. 
R. M. Charit .. 
R. S .. ' • 
R. S. L. . 
R. t. F .•. 

R. t. Hardw. 

R. t. Holt. 
It. &M. . 
It. & M. C. C. 
R. & R. C. C. 
Railw. Cas. . .. 
Railw. & Can. Cas .. 
RamF ... 
Ram Judg. 
Rand Perp. 
Rand. (La.) 

Rand. (Va.) 
Rast. Ent .• 
Rawle .•.• 
Rawle Cov. Tit .• 
Rawle, P. & W .. 

Ray Med. JUl'. Insan. 
Haym. Ent. 
Raym. Ld. 

Raym. T .• 
Rayn. ., 
Redf. (N. Y .) Surr. 
ReM. Rail w. • • 
Reding. 

Reeve Dam. ReI. • • 
Reeves Hist. Eng. Law 
Reeves Ship .. 
Reg. Brev. 
Reg. Cas .• 
Reg. Jud •• 
Reg. Orig . • 
Rep .... 
Rep. Ca. Pl'. 

Rep. Ch. 
Rep. Eq .• 
Rep. Q. A. 
Hep. t . Finch. 
Rep. t. Hardw. 

TABLE OF ABBREVIATIONS 

Probate and Matrimonial Cases. 
Pulfendorf's Law of Nations. 
Pulton de Pace Regis. 
Purdon's Digest, Pennsylvania Reports . 
Pyke's Reports, Lower Canada King's Bench. 

Quorum. 
Queen's Bench. Queen's Bench Reports. Adolphus & Ellis' 

Reports, New Series. 
Queen's Counsel. 
Quarter Sessions. 
Qui tam. 
Quo Warranto. 
Quincy's Reports, Massachusetts Supreme Court. 
Year Book 5 Hen. V. 

King Richard; thus 1 R. I. signifies the first year of the reign 
of King Richard ·I . 

Rhode Island. Rhode Island Reports, Supreme Court. 
Roman Law. Revised Laws. 
It. M. Charlton's Reports, Georgia Superior Court. 
Revised Statutes. 
Reading all Statute Law. 
Reports tempore Finch, English Chancery; Cases tempore 

Finch. 
Reports tempore Hardwicke, English King's Bench; Cases tem-

pore Hardwicke. 
Reports tempore Holt, English King's Bench; Holt's Reports. 
Ryan & Moody's NiRi Prius Cases, English Courts. 
Ryan & Moody's Crown CRses Reserved, English Courts. 
Russell & Ryan's Crown Cases Reserved, English Courts. 
Rail way Cases. 
Railway and Canal Cases. 
Ram on Facts. 
Ram on Legal Judgment. 
Rand on Perpetuities. 
Randolph's Reports, Louisiana Snpreme Court j Lonisiana Re-

ports , vols. 7-11. 
Randolph's Reports, Virginia Court of Appeals. 
Rastell's Entries . 
Rawle's Reports, Pennsylvania Supreme Court. 
Rawle on Covenants for Title. 
Rawle, Penrose, & Watts' Reports, Pennsylvania Supreme Court; 

Pennsylvania State Reports, vol. 1. 
Rayon Medical Jurisprudence of Insanity. 
Raymond's Book of Entries. 
Lord Haymond's Reports, English King's Bench and Common 

Pleas. 
Raymond's Reports, English Courts. 
Rayner's Tithe Cases. 
Redfield's Reports, New York Surrogates Court. 
Redfield on Railways. 
Redington's Reports, Maine Supreme Court j Maine Reports, 

vols. 31-35. 
Reeve on Domestic Relations. 
Reeves' History of English Law. 
Reeves on Shipping. 
Registrum Brevium. 
Registration Cases. 
Registrnm Judicia!e. 
Registrnm Origin ale. 
Reports. Coke's Reports. 
Heports. of Cases of Practice, English Common Pleas; Cooke's 

Beports. 
Reports in Chancery, English Chancery. 
Reports in Equity; Gilbert's Cases in Equity. 
Reports tempore Queen Anne; Modern Reports, vol. 11. 
Reports tempOl'e Finch, English Chancery; Cases tempore Finch .. 
Reports tempore Hardwicke, English King's Bench' Cases tem-

pore Hardwick~. ' 



Rep. t. Holt ... . 
Reynolds ... . 

Rice or Rice (S. C.) 

USED IN JURISPRUDE~CE. xxxv 

Reports tempore Holt, English King's Bench; Holt's Reports. 
Reynolds' Reports, Mississippi High Court of Errors & Appeals; 

Mississippi Reports, vols. 40-42. 
Rice's Law Reports, South Carolina Conrt of Appeals, and 

Court of Error •. 
Rice Ch. or Rice (S. C.) } Rice's Chancery Reports, South Carolina Court of Appeals, 

Ch. . . . . .. and Court of Errors. 
Rich. or Rich. (S. C.). Richardson's Law Reports, South Carolina Court of Appeals. 

Ri(~: C~qEq~~ • R~ch: } Richardson's Equity Reports, South Carolina Conrt of Appeals. 

Rich. Pro . . . . . Richardson's Practice in King's Bench. 
Rich. Pro Com. PI.. . Richardson's Practice in Common Pleas. 
Rich. & W. . . . . Richardson & Woodbury's Reports, New Hampshire Supreme 

Court; New Hampshire Reports, vo!. 2. 

Ri~gH~r~rw ~i~g~. ~as: ! Ridgeway's Reports, English Chancery and King's Bench. 

Ripdgw
l
· CAp. or Ridgw. Ridgeway's Appeals from Ireland, English House of Lords. 

ar. as. . . . . 
Riclgw. L. & S. . . . Ridgeway, Lapp, & Schoales' Reports, Irish King's Bench. 
Ridgw. St. Tr. . . . Ridgeway's State Trials. 
Riley or Riley (S. C.). Riley's Law Reports, Sonth Carolina Court of Appeals. 
Riley Ch. or Riley} . . (S. C.) Ch. . . . RIley's Chancery Reports, South Carohna Court of Appeals. 
Rob. Chr. Adm. . C. Robinson's Admiralty Reports, English Admiralty. 
Rob. (Ca!.) Robinson's Reports, California Supreme Court; California Re-

Rob. Dig .. 
Hob. Ecc .. 
Rob. Eut .. 
Rob. (La.). 

Rob. (Va.) . 
Rob. W.Adm. 
Robards 

Robards &J .. 

Robb Pat. Cas. 
Robertson Ap. 

Robinson Ap. 

Robs. Bankr.. . . . 
Robt. or Robt. (N. Y.) . 
Rog. Ecc. L .. 
Rog. Rec ... 
Rol. or Rolle. 
Rol. Abr ... 
Rom. No. Cas. 
Root .... 
Roper H. & W. 
Rop. Leg ... 
Rose. Cr. Ev .. 
Rose. Ev. N. P. 
Rose PI. .. 
Rose. R. Ac .. 
Rose .... 
Ross Conv. . . 
Hoss Lead. Cas .. 
Rowe . 
Rub ..... . 
Ruffh. St.. . . 
Runnell .••. 

Running. Eject .• 
Running. Stat. 
Russ. 
Russ. Cr. & M. 
Russ. Fact. 
Russ. & M. 

ports, vol. 38. 
Robertson's Lower Canada Digest. 
Robertson's Ecclesiastical Reports, English Ecclesiastical Courts. 
Robinson's Entries. 
Robinson's Reports, L:lUisiana Supreme Court; Louisiana An-

nual Reports, vols. 1-4. 
Robinson's Reports, Virginia General Court. 
W. Robertson's Admiralty Reports, English Admiralty. 
Robards' Reports, Missouri Supreme Court; Missouri Reports, 

vols. 12, 13. . 
Robards & Jackson's Reports, Texas Supreme Court; Texas 

Reports, vols. 26, 27. 
Robb's Patent Cases. 
Robertson's Reports, English House of Lords, Appeals from 

Scotland. 
Robinson's Reports, English House of Lords, Appeals from 

Scotland. 
Robson on Bankruptcy. 
Robertson's Reports, New York City Superior Court. 
Rogers on Ecclesiastical Law. 
Roger's Recorder, New York Courts; City Hall Recorder. 
Rolle's Reports, English King's Bench. 
Rolle's Abridgment. 
Romilly's Notes of Cases, English Chancery. 
Root's Reports, Connecticut Supreme Court of Errors. 
Roper on Husband and Wife. 
Roper on Legacies. 
Roscoe on Criminal Evidence. 
Roscoe on I~vitlence at Nisi Prius. 
Roscoe on Pleading. 
Roscoe on Real Actions. 
Rose's Reports, English Bankrnptcy. 
Ross' Lectures on Conveyancing. 
Ross' Leading Cases in Commercial Law. 
Rowe's Parliamentary and Military Cases. 
Rubric. 
Ruffhead's Statutes at Large. 
Runnell's Reports, Iowa Supreme Court; Iowa Reports, voll. 

38,39. 
Rnnnington on Ejectment. 
Runnington on Statutes. 
Russell's Reports, English Chancery. 
Russell on Crimes and Misdemeanors. 
Russell on Factors. 
Russell & Mylne's Reports, English Chancery. 
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Russ. & R.. 
Ruth. Inst. .. . 
Ry. F. or Rym. Fred. 
Ry. &M ..... 
Ry. &M. C. C. 

S .•. 

S. B .. 
S. C .• 

S. C. C .• 
S. Just.. . 
S. L. C. A. 
S. P .. 
S. Teinds . 
S. V.A. R. 
S. &B . . 
S.&D .. 
S. &L .• 
S. &M .. 
S. &R .• 
S. & S .. 
S. & Sc .. 
S. & Sm. 
S. &T .• 

Salk ... 
Sand. Us. 
Sandf. . . 
Sandf. Ch . . 
Sau. & Sc . . 
Saund ... 
Saund. Neg. 
Saund. PI. . 
Saund. & C. 
Sav . ... 
Sawy. 
Sax. or Saxt. Ch. 

TABLE OF ABBREVIATIONS 

Russell & Ryan's Crown Cases Reserved, English Courts. 
Rutherforth's Institutes. 
Rymer's Fredera: 
Ryan & Moody's Nisi Prius Cases, English Courts. 
Ryan & Moody's Crown Cases Reserved, English Courts. 

Section. Shaw & Dunlop's Reports, First Series, Scotch COllrt of 
Session. 

Upper Bench. 
Senatus-Consulle. Supreme Court. Same Case. South Carolina. 

South Carolina Reports, Court of Appellis and Court of 
Errors. 

Select Chancery Cases, English Chancery; Cases in Chancery. 
Shaw's Justiciary Cases, Scotch Justiciary Court. 
Stuart's Lower Canada Appeal Cases. 
Same Point. Same Principle. 
Shaw's Teinds Cases, Scotch Courts. 
Stuart's Vk>e-Admiralty Reports, Lower Canada. 
Smith & Batty's Reports, Irish King's Bench. 
Shaw & Dunlop's Reports, First Series, Scotch Court of Session. 
Schoales & Lefroy's Reports, Irish Chancery. 
Shaw & Maclean's Appeal Cases, English House of Lords. 
Sergeant & Raw-Ie's Reports , Pennsylvania Supreme Court. 
Simons & Stuart's Reports, English Chancery. 
Sausse & Scully's Reports, Irisb Chancery. 
Searle & Smith's Reports, Eoglish Probate and Divorce Cases. 
Swabey & Tristram s Reports, English Prohaie a.nd Divorce 

Cases. 
Salkeld's Reports, English Courts. 
Sander's on Uses and Trusts. 
Sandford's Reports, New York City Superior Court. 
Sandford's Reports, New York Chancery. 
Sausse & Scully's Reports, Irish Chancery. 
Saunders' Reports, English King's Beuch. 
Saunders on Negligence. 
Saunders on Civil Pleading. 
Saunders & Cole's Reports, English Bail Court. 
Savile's Reports, English Common Pleas. 
Sawyer's Reports, United States Circuit Court. 
Saxton's Chancery Reports, New Jersey Chancery; New Jersey 

Equity Reports, vol. 1. 
Say. . . Sayer's Reports, English King's Bench. 
Sc. Scilicet .. 
Sc. Jur. • Scottish Jurist, Court of Session. 
Se. L. R. . . Scottish Law Reporter. 
Se. Sess. Cas. . Scotch Court of Session Cases. 
Seae. Scaccaria; the Exchequer. 
Scam. Scammon's Reports, Illinois Supreme Court. 
Seh. & L. . Sehoale & Lefroy's Reports , Irish Chancery. 
Seo. or Scott Scott's Reports, English Courts. 
Sco. N. R. . Scott's New Reports, English Courts. 
Scrib. Dower . Scrihner on Dower. 
Scriv. Copyhold. . . Scriven on Copyholds. 
Sedgw. Dam.. . • . Sedgwick on the Measure of Damages. 
Sedgw. Stat. & Const.} S d . k S . , . 

L. . . . . . .. e gwlC on tatutory and ConstItutIOnal Law. 
Sel. Cas. Ch. or Sel. lSI t CI C E' . Ch. Cas.. . . . . f e ec lancery ases, nghsh Chancery; Cases 10 Chancery. 
Sel. Cas. Ev.. . . . Select Cases in Evidence. 
Sel. Cas. N. F. Select Cases, Newfoundland Courts. 
Seld. or Seld. (N. Y.). Selden's Reports, New York Court of Appeals; New York Re-

ports, vols. 5-10. 
Seld. Notes 
Selw. N. P. 
Semh. 
Sergo & R. . 
Sess. Cas. . . 
Sess. Cas. Scotch 
Sett. Cas. 
Sli ..... . 

Selden's Notes of Cases, New York Court of Appeals. 
Selwyn's Nisi Prius. 
Semble; it seems. 
Sergeant & Rawle's Reports, Pennsylvania Supreme Conrt. 
Session Cases, English King's Bench. 
Session Cases, Scotch Court of Session. 
Settlement Cases. 
Shaw's Reports, First Series, Scotch Court of Session. 



Sh. Ap .••. 

Sh. Dig . ... 
Sh. & Dunlop. 

Sh. & M'L. 
Shand Pro . 
Shaw J ... 
:Shaw (Vt.) 

Shelf. Cop.. . . 
Shelf. J. S. Compo 
Shelf. Lun ... 
Shelf. M. & D. 
Shelf. Mort. 
Shelf. Railw. 
Shelf. T. . 
Shep. (Ala.) 

Shep. Touch. 
Shepl. 

Shipp 

Shirley 

Shortt Copy .. 
Show. 
Show. P. C. 
Sick .. 

Sid .•. 
Sim ... 
Sim. N. S. 
Sim. & S .... 
Skene Verb. Sig. 
Skin ... 
Slade 

Sm.Ac .. 
Sm Cont. . 
Sm. Eq. Man .. , 
Sm. Land. & T. . 
Sm. Law of Prop. 
Sm. Lead. Cas. . 
Sm. Mast. & S. . 
Sm. Merc. Law .. 
Sm. & Bat. 
Sm,&G .. 
Sm.&M .. 

USED IN JUlUSPRUDENCE. xxxvii 

Shaw's Appeal Cases, English House of Lords, Appeals from 
Scotlanu. 

Shaw's Digest of Decisions, Scotch Courts. 
Shaw & Dunlop's Reports, Scotch Court of Session; Scotch 

Session Cases, First Series. 
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LAW' DICTIONARY. 

A. 
A, or a, as the first letter of the alpha- because a specified, more surprising fact 

bet, is often used to distinguish a sub- exists, therefore others which are less 
division, of a legal treatise or chapter of improbable may be believed, is a fortiori 
a digest, or a page of a book, from a "from the stronger" reasoning. 
following one, marked B or b. A quo j a qua. From which. The 

A. AN. The definite article, a or an, judge or court from which a cause has 
does not invariably mean a single one. been brought by error or appeal, or has 

Where directors are empowered, for a otherwise been removed, is termed the 
certain purpose, to issue a note, or accept judge or court a quo, a qua. 
a bill of exchange, to a certain amount, they A verbis legis non est recedendum. 
are to be deemed authorized to give in lieu From the words of the law there is no 
of the same several notes or bills. equal to 
the sum specified. Thompson v. Wesleyan receding. Expresses a familiar rule of 
Newspaper Association, 8 Com. B. 849; 19 statutory construction, viz., that the 
Law J. N. s. 114. language of a statute is the primary 

A 1. Of the highest qualities. An guide in ascertaining the effect. If it is 
expression which originated in a prac- lncid, and expresses a single meaning, 
tice of underwriters of rating vessels in no extrinsic iuquirywill be made for the 
three classes, A, B, and C; and these purpose of varying it. 
again in ranks numbered. Ab agendo. From acting. A person 

A. AB. From. Used in phrases as~ incapacitated, by mental or physical 
A mensa et thoro; and A vinculo weakness or any other cause, for busi

matrimonii. The two kinds of divorces, ness or transactions of any kind, is said 
-one, "from bed and board," which to be ab agenda. 
merely authorizes a separate life of the Ab assuetis non fit injuria. From 
husband and wife, without affecting the matters of long standing no injury arises. 
legitimacy of children, or authorizing An expression of the general principle 
either to contract a second marriage; that a person who neglects to insist upon 
the other, "from the bond of matri- his rights is deemed to have waived or 
mony," which completely dissolves the abandoned them by long acquiescence 
marriage contract, leaving the parties in the existing state of things. 
free to marry again, unless, as in New Ab inconvenienti. From inconven
York, the party for whose misconduct ience. This phrase designates argu
the divorce is granted is laid under a ments which seek to refute a proposition 
positive prohibition. by pointing out disastrous consequences 

A posteriori j a priori j and a for- or untenable positions to which it neces. 
tiori. Three classes of arguments. A sarily leads. Thu's it is said that, in 
train of reasoning which proceeds from interpreting the language of a constitu
the effect backwards to deduce the cause tion or statute, the courts have nothing 
is called a posteriori, "from the later." to do with the argume.nt ab inconvenienti, 
The converse, an argument which, as- but can only ascertain and declare the ' 
. suming the cause, demonstrates the result written law. 
which must flow from it, is termed a pri- Ab initio. From the beginning. 
ori, "from the earlier." Reasoning that The law sometimes imputes COMe· 
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AB INTESTATO 

quences to an act from the time when 
it was performed, in view of a quality 
of such act which was not judicially as
certained till later. Thus an officer who 
seizes property under a process which he 
supposes, at the time, to be valid, but 
which is afterwards adjudged void, 
may be chargeable as a trespasser ab 
initio. 

Ab intestato. From an intestate. Is 
generally used as the alternative or op
posite of ex testamento; e.g., vel ex tes
tamento, vel ab intestato, - either b.y will, 
or from an intestate. 

ABACTION. A carrying away by 
violence. 

ABACTOR. One who steals and 
drives away beasts by herds or droves; 
as distinguished from one who steals a 
single animal only. 

ABANDON. To relinquish; surren
der; disclaim; give up entirely. 

Abandonee: one to whom something 
is abandoned. Abandoner: one who 
abandons. Abandun, or Abandum 
(olis.): a thing abandoned. 

ABANDONMENT. The relinquish
ment, surrender, disclaimer, of one's 
rights. 

1. An owner of property may, by 
acts evincing such an intent, divest him
self of all right therein, by making an 
abandonment of it, without making a 
transfer to a particular person; and the 
title may remain in abeyance until some 
other person reduces the subject to pos
session. Thus it has been held that an 
owner of a wrecked vessel, although she 
lies in navigable waters, may abandon 
her, and thereafter disclaim all respon
sibility for injuries to another vessel 
which may collide with the wreck. So 
one who has made an invention, or pro
dnced a literary work, may, by abandon
ment of it to the public, divest himself 
of all right to protection under the patent 
or copyright laws. 

2. In insurance, the word has the 
modified sense of the surrender of the 
insured property, not to anyone who 
may find and take it, but to the insur
ers; the election of the insured to claim 
indemnity under his policy, and give np 
the remains of the snbject of insurauce 
to the underwriters. 

3. A relation; a duty or an under-

2 ABATEMENT 

taking is sometimes spoken as of the 
subject of an abandonment; as the 
abandonment of a wife by her husband j 
of a child by its parent; the abandon
ment of a prosecution or defence by the 
party by whom it was at one time. un
dertaken. But the surrender of a rela
tion, involving as it does the disclaimer 
of duties more prominently than that 
pf rights, is better styled DESERTION. 

Where a husband voluntarily leaves his 
wife, intending to forsake her entirely, and 
never to return to her, it is an abandon· 
ment within the meaning of a statute pro
viding that after abandonment by the hus
band the wife may carryon business as a 
feme 80le. Moore v. Stevenson,27 Conn. 14. 

Failure by the husband to supply his 
wife with such necessaries and comforts as 
are within his reach, and compelling her by 

. cruelty to quit him, are as much an aban
donment as actual desertion on hi8 part. 
Levering v. Levering, 16 Md. 213; Wash
burn v. Washburn, 9 Cal. 475. 

ABATEMENT. 1. As respects debts 
and legacies. When the funds of a de
cedent estate are not enough to pay 
in full all the debts and legacies, the 
legacies are, under many systems of ad
ministration, reduced in proportion, and 
paid pro rata~ This reduction is termed 
abatement. 

2. Abatement of nuisance is the re
moval, destruction, of the cause of offence 
or annoyance. There may be an abate
ment of a nuisauce under judicial pro
ceedings resulting directly in its re
moval; or, in a proper case, by an act 
of individuals without other authority 
than that deduced from the illegality 
and mischief of the thing abated. 

Neither an actiou for damages nor an in
. junction can abate a nuisance. An in
junction may prevent, and a verdict for 
damages may pnnish, but neither of them 
will abate, a nuisance. Ruff v. Phillips, 50 
Ga.130. 

3. In pleading, any matters of defence 
to a suit which only suspend the right 
to sue, or defeat the particular proceed
ing instituted, are termed defences in I 
abatement, in distinction. from those 
which tend to relieve the defendant 
wholly fmm the demand, and are termed 
pleas in bar. So if the right to prose
cute an action at law, or suit in chan
cery, is suspended by death of plaintiff, 
transfer of his interest, or other like oc
currence, the action or suit is said to be 
abated. 
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4. Abatement is nsed in many legal 
expressions in its ordinary English sense, 
and withont any peculiar technical mean
ing; as in speaking of the abatement by 
a creditor of a portion of his demand; 
the abatement of duties upon importa
tions; or of taxes. 

ABATER, or ABATOR. One who 
makes actual removal of a nuisance, in 
virtue of the right to abate it. Also, 
one who, without right of entry in him
self, takes possession of land between 
the death of the previous owner and 
before the heir or devisee has entered. 

ABBREVIATIONS. Shortened con
ventional expressions, employed as sub
stitutes for names, phrases, dates, and 
the like, for the saving of space, of 
time in transcribing, &c. 

ABBROACHMENT. Buying mer
chandise while it is on the way to mar
ket, with intent to resell it. Also 
spelled Abbrochementj Abroachment. 

See FORESTALLING. 
ABDICATION. The surrender or re

linqnishment of sovereign power; the 
abandonment of the throne. 

ABDUCTION. The wrongful. usually 
the violent, carrying away a human being. 

The act of taking and carrying away a 
child, ward. wife, &c., by fraud, persuasion, 
or open violence. Carpenter v. People, 8 
Barb. 603. 

To constitute a violation of the statute 
of New York against abduction of women 
for the purpose of prostitution (2 Hev. 
Stat. 664, § 26), there must be some positive 
act to get the female away from the person 
legally having charge of her. A mere at
tempt to seduce is not enough. People v. 
Parshall, 6 Park Gr. 129. 

A woman must be taken away, for the 
purpose of leading her to indiscriminate 
meretricious commerce with men, to make 
a prostitute of her. Such a statute does 
not apply to a case of a man's enticing such 
woman to leave her place of abode, for the 
sole purpose of illicit sexual intercourse with 
himself. Carpenter v. People, 8 Barb. 603. 
And so in Mass., Commonwealth v. Cook, 
12 JJ:fet. 93; and in Iowa, State v. Ruhl, 
8 Iowa, 447. 

ABEARANCE. Behavior j conduct. 
A recognizance to be of good abearance 
means to be of good behavior. 

ABET. To aid, promote, facilitate, 
the commission of an act. Usually 
spoken of offences. 

Abettor: one who abets. Abetment: 
the act of abetting. 

See ACCESSORY; AID; PRINCIPAL. 

3 ABORTION 

It is said that an abettor is one who is 
present at and aids in the commission of an 
offence; which distinguishes him from an 
accessory, who is one not present at the 
very act, but concerned in the crime before 
or after its commission. Mozlev &- W. But 
see U. S. v. Gooding, 12 Wlleat: 460. 

ABEYANCE. Suspense; the con
dition of being nndetermined. While 
there is no person in existence in whom 
an estate (or a dignity or ecclesiastical 
pl'eferment) can be deemed vested, the 
estate is said to be in abeyance; for the 
law considers it as still potentially exist
ing, and ready to vest whenever a proper 
owner appears j and indeed never allows 
an estate to be in abeyance, if avoidable. 
Estates thus situated are also said, in 
the older books, to be in nubibus, in the 
clouds; or in gremio legis, in the bosom 
of the law. 

Abeyance is said t,o be of two sorts, being 
either-I, Abeyance of the fee-simple, or 
2, Abeyance of the freehold. The first is 
where there is an actual estate of freehold 
in esse, but the right to the fee-simple is 
suspended, and is to revive upon the hap
pening of sOlDe event; e.g. in the case of a 
lease to A for life, remainder to the right 
heirs of B who is alive, the fee-simple is in 
abeyance until B dies (Co. Litt. 342 b). 
The second species of abeyance, i.e. an 
abeyance of the freehold itself, occurs on 
the death of an incumbent, and until the 
appointment of his successor (Litt. § 647). 
Brown. 

ABIDE. A statutory bond "to abide" 
the order of the court, construed as mean
ing to perform; to execute; to conform to. 
Hodge v. Hodgdon, 8 Gush. 294. 

An engagement" to abide by the award," 
construed as meaning to await the award 
without revoking the submissiou, not neces
sRrily to acquiesce in the award when made. 
Marshall v. Reed, 48 N. H. 36. 

ABJURE. To retract, recant, dis
avow, one's position npon oath. Thus 
in the United States an alien applying 
to be naturalized is required to declare 
on oath that he does entirely renounce 
and abjure all allegiance to any foreign 
power. In England, an oath, by which 
a person holding office must bind him
self not to acknowledge any right of the 
Pretender to the throne, has been styled 
the abjuration oath. 

ABODE. The place where a person 
dwells. 

See DOMICILE; DWELLING i HOME; 
INHABl1'ANT j RESIDENCE. 

Abordage. Collision between vessels. 
ABORTION. The act of bringing 
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forth what is yet imperfect; and par
ticularly the delivery or expulsion of the 
humau 'fretus prematurely, or -before it 

, is yet capable of sustaining life. Also, 
the thing prematurely brought forth, or 
product of an untimely process. Some
times loosely used for the offence of pro
curing a premature delivery; but strictly 

. the early delivering is the abortion; caus
ing or procuring abortion is the full 
name of the offence. 

See MISCARRIAGE. 

Burrill confines the definition to a de
livery procured after the period of quick
ening; but this is probably said because 
the rules of the common law and the 
earlier statutes were most stringently 
aimed at protecting the fretlls after 
quickening, and punished interferences 
with it after that point, more severely. 
Other authorities do not make the fact 
of quickening any part of the definition 
of the word; and although in spme juris
dictions it may be an element in render
ing the procuring an abortion punishable, 
in others the statutes have been enlarged 
to include before quickening as well as 
after. 

The expulsion of the ovum or emhryo, 
within the first six weeks after conception, 
is technically called miscarriage; between 
that time and the expiration of the sixth 
month, when the child may possibly live, 
it is termed premature labor. Chitto Med. 
Jur.410. 

Our law does not recognize the distinction 
adopted by medical commentators on the 
subject, who consider miscarriages during 
the first six months as abortions, and those 
during the last three as premature labors; 
but applies the term abortion to the throw
ing off of the fretus at any, period of the 
pregnancy. Wharton. 

ABOUT. When employed to qualify the 
statement of the length of a line, in a deed, 
" about" shows that exact precision is not 
intended; but if the place where the monu
ment stood, by which the distance was 
controlled and determined, cannot be as
certained, the grantee must be limited to 
the number of rods or feet given. CuttS v. 
King, 5 Me. 482. 

Where, in an entry, the natural object is 
called for as being "about" a certain dis
tance from a fixed monument, and such ob
ject cannot be found, the call is rejected, 
and the distance mentioned is taken as the 
precise distance. Bodley v. Taylor, 5 Cranch, 
191; Shipp v. Miller, 2 Wheat. 316. 

In ascertaining a place upon a river, 
designated to be found by its distance from 
another place, the vague words about or 
nearly, and the like, are to be rejected, 
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if there are no other words rendering it 
necesssry to retain them; and the distance 
mentioned is to bc taken positively. John
son v. Pannel, 2 Wheat. 206. 

A contract to pay "a claim of about 
$150," was beld a contract to pay the whole 
deht, although it amounts to $200. Turner 
V. Whidden, 22 Me. 121. 

ABRIDGE. To reduce or contract; 
usually spoken of written language . 

Abridgment: the process of con
densing the language of a work into 
smaller compass; also, the result itself 
of such condensing. 

See COMPILE. 
1. In copyright law, to abridge means 

to epitomize; to reduce; to contract. It im
plies preserving the substance, the ,essence, 
of a work, in language suited to such a 
purpose. In making extracts there is no 
condensation of the aothor's language, and 
hence no abridgment. To abridge re
quires the exercise of the mind; it is not 
copyil1.g. Between a compilation and an 
abridgment there is a clear distinction. A 
compilation consists of selected extracts 
from different authors; an abridgment is a 
condensation of the views of one author . 

. Story v. Holcombe, 4 McLean, 306, 310 .• 
2. In pleading, to abridge means the 

making a declaration or count shorter by 
subtracting or severing some of the sub
stance therefrom; •. g. a man is said to 
abridge bis plaint in assize, and a woman 
her demand in action of dower, where any 
land is put into the plaint or demand which 
is not in the tenure of the defendant; for if 
the defendant plead non-tenure, joint-ten
ancy, or the like, in abatement of the writ 
as to part of the lands, the plaintiff may leave 
out those lands, and pray that the tenant 
may answer to the rest. Wharton; Broolee. 

Abridgment has a special use in law 
literature, as the name of a class of 

- books in which the substance of tbe re
ports, or tbe rules of law deduced from 
them, are concisely and systematically 
stated; sucb as l!'itzherbert's Abridg
ment; Brooke's Grand Abridgment; 
Statham's Abridgment; Bacon's Abridg
ment; Viner's Abridgment. In this 
sense there is perhaps no very clearly 
drawn distinction between the term and 
digest. The latter seems generally to 
indicate rather a reproduction of the 
rules of the cases by mere quotation or 
extract; while abridgment is usually used 
of works involving somewhat more origi
nality of authorship. 

ABSCOND. To depart clandestinely 
ont of the jurisdiction of courts, or con
ceal one's self within it, for the purpose 
Qf avoiding process. 
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The laws of many of the states pro
vide somewhat stringent remedies author
izing attachment of any property re
maining witJoin the jurisdiction belong
ing to debtors who abscond to avoid 
creditors, and allowing published or 
substituted service of process against 
them; and there has been similar legis
lation in England. These laws are 
known as the absconding debtor's acts; 
or the absent and absconding debtor's 
acts. ' 

A debtor may" abseond," so as to sub
jeet himself to the operation of the attach
ment laws, without actually leaving the 
state. Field v. Adreon, 7 Md. 209. 

The alleging in an affidavit for an attach
ment that the debtor absconds or secretes 
himself, constitutes only one ground of at
tachment. Cannon v. Logan, 5 Port. 77.-

Abscond, alone, is not synonymous with 
remove. Re Proctor, 27 Vt. 118. 

But an affidavit that the defendant is 
about to abscond himself and his property 
out of the state is equivalent to alleging 
that the defendant is about to remove him
self and property out of the state. 'Ware v. 
Todd, 1 Ala. 199. 

An intent to delay or defraud ereditors 
is an element in absconding. Where a 
debtor went from the town of his usual 
residence, to another town in the state, and 
there worked openly at his trade as a jour
neyman, for above three months, without 
taking any measures to conceal himself, he 
was held not to be an absent or abscouding 
debtor with respeet to a ereditor in the 
town which he left, though his friends and 
neighbors there did not know where he 
was, and his absence was a subject of con
versation among them. Fitch v. Waite, 5 
Conn. 117. s. P. in Illinois, House v. Ham
ilton, 43 Ill. 185. 

ABSENCE. The condition of being 
away, or removed. 

Absent: not present; away; removed. 
Absence and non-residence are not con

vertible term~: a statute authorizing an 
attachment on proof of non-residence is not 
satisfied by an affidavit that the defendant 
"is not at this time within the state." 
Croxall v. Hutchings, 12 N. J. L. 84. 

Absent debtor, in a statute authorizing 
proceedings against such, may include non
residents as well as residents. Cochran v. 
Fitch, 1 SandJ. Ch. 142. 

Ab~enee, or absent, in the statutes of 
limitations of various states, which provide 
that the time of a debtor's absence, or the 
like, shall not be counted, are not confined 
in their application to persons who have 
once been inhabitants, but apply to those 
who have never before been in the state. 
So are the decisions of Mass., N. Y., Conn., 
Me., R. I., Vt., Ala., Miss., Mo., Pa., ani! 
Ohio; though there have been contrary 
decisions in N. J. and Tex. The verb 
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absent, in the phrase to absent one's self, im
plies prior presence. But the noun and ad
jective, absence and absent, though origi
nally they may have implied some prior 
presence, now mean, as ordinarily used, 
simply the state of being away, or not 
present; and refer only to tbe condition or 
situation of the person or thing mentioned, 
without implying any tbing as to any prior 
condition or situation. Paine iI. Drew, 44 
N. H.306. 

Absent does not properly extend to de
ceased persons. A chancery attachment 
will not lie to charge the effects of a de
ceased foreign dehtor in the hands of a resi
dent defendant; for there is no longer any 
absent debtor within the meaning of the 
statute. Redfern v. Rummey, 1 Cranch C. 
Ct. 300. 

Although a district judge may be present 
on the bench during the trial of a cause, 
yet, if he is not there for the purpose of 
taking part in the trial and decision, he 
may be regarded as "absent." Bingham 
ti. Cabot, 3 Dall. 19,36. 

Where a wife abandoned her husband, 
on account of his intemperate habits, cruel 
treatment, and absence from home, and 

, during five successive years resided in an 
adjoining connty, and it did not appear that 
she had knowledge of the death of such 
first husband, or that he was not generally 
well known to be living, it was held that 
these facts did not present a case of such a 
continuing absence of the husband for five 
successive years, within the provision of 2 
N. Y. Rev. Stat. 139, § 6, II,S to render valid 
a second marriage, and authorize the issu
ing of letters to the woman as the widow of 
the second husband. There should be a 
bona fide absence of the absconding person 
from the state, and without being known 
to the other party to be living; or, at least, 
there shonld be such an absence from the 
county as would preclude the idea that he' 
was living, after the most careful and dili
gent inqniry had been made. Wyles Q. 

Gibbs, 5 N. Y. Surr. 382. 
Absence from the state as a volunteer 

soldier or officer in the army of the United 
States constitutes absence on public busi
ness within the meaning of 2 Gav. & H. 
161, § 216, which provides that" the time 
dnring which the defendant is a non-resident 
of the state, or absent on public business, 
shall not be computed in any of the periods 
of limitation." Gregg v. Matlock, 31 Ind. 
373. 

In Scotch law, absence is used as equiva
lent to default or want of appearance. A 
decree is said to be in absence w here the de
fender does not appear. Every Scotchman 
within the kingdom is liable to be called in 
an action before the court of session, in 
which action decree may be given against 
the defender, although he do not appear. 
Even a foreigner, though not withm the 
kingdom, provided he possess an estate in it, 
or goods which have been attachell for the 
purpose of founding jurisdiction, may be 
exposed to a decree in absenee.. Wharton. 
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ABSENTEE. One who dwells abroad; 
usually spoken of a proprietor who make~ 
his residence somewhat permanently in 
another country than that where his es
tates are situated. 

It means a person who has resided in the 
state, and has departed without leaving any 
one to represent him; also, a person who 
never was domiciliated in the state, but re
sides abroad. Emmerling v. Cucullu, 18 
La. Ann. 695. 

The absentees' parliament, so called, was 
held at Dublin, May 10, in the eighth year 
of Hen. VIII., and is mentioned in letters
patent, dated 29 Hen. VIII. 4 Co. [rut. 354. 

ABSOLUTE. Complete; perfect; un
conditional. 

When occurring in .. statute restricting 
suspension of absolute ownership (1 N. Y. 
Rev. Stat. 773, § 1), it is used as the op
posite of "conditional," in the sense of 
"perfect," without any condition or incum
brance. The absolute ownership intended 
includes not only the property, but the right 
to an immediate and unconditional posses
sion. Converse v. Kellogg, 7 Barb. 590. 

Absolute is not used to distinguish a fee 
from a life·estate, but a qualified or con
ditional fee from a fee-simple. Greenawalt 
II. Greenawalt, 71 Pa. St. 483. 

It is used in various significations: com
plete; not limited; not relative; uncon
ditional; independent of any thing extra
neous. In its signification of complete, not 
limited, it is used in the law to distinguish 
an estate in fee from an estate in remainder. 
In its signification of not relative, it de
scribes the rights of man in a state of nature, 
as contradistinguished from those which 
pertain to him in his social relations. A 
clause in a will, bequeathing property to 
testator's daughters, and directing that it 
"shall vest absolutely" in them, does not 
import an exclusion of the marital rights of 
a daughter's hURband, but rather character
izes a pure estate, unconnected with any 
peculiarities or qualifications,-a naked es
tate, freed from every qualification or re
striction; for the most usual acceptation 
of absolute, when used in reference to es
tates, is not independent, but the opposite 
of partial or conditional. It implies not an 
exclusion of the husband's rights, but an ex
clusion of the idea that the estate given is 
partial or conditional. Otherwise of words 
directing that an estate shall vest "en
tirely," "only," or "exclusively" in the 
wife. Jobnson v. Johnson, 32 Ala .. 637. 

ABSQUE. Without. Occursinphrases 
talren from the Latin; such as: 

Absque hoc. Without this. These 
are technical words of denial, used in 
pleading at common law by way of special 
traverse, to introduce the negative part 
of the plea, following the affirmative 
part or inducement. Hence a special 
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traverse is often called a traverse with 
an absque hoc. Steph. Pl. 165, 186. 

Absque impetitione vasti. Without 
impeachment of waste. Expresses a 
reservation frequently made to a tenant 
for life, that no man sball impetere or 
sue him for waste committed. This 
reservation only excuses from permissive 
waste, but is never extended to allow 
malicious waste to the very destruction 
of the estate itself. 

Absque tali causa. Without such 
cause. A phrase formerly used in actions 
of trespass in the plaintiff's reply to a plea 
of the defendant, whereby the latter at
tempted to excuse the act complained of. 
Thus, if the defendant alleged that he 
committed the trespass by authority de
rived from another, the plaintiff might 
reply that he (the defendant) committed 
it de injuria (i.e. de injuria sua propria, 
of his own wrong) and absque tali causa, 
without the cause in his plea alleged. 

ABSTRACT OF TITLE. A mem
orandum or concise statement of the 
conveyances and incumbrances affecting 
the ownership of real property. In Eng
lish conveyancing practice, such a mem
orandum is usually prepared by the so
licitor of the vendor, and submitted to 
the purchaser's adviser, to enable him to 
decide on the validity of the conveyance 
tendered. In the United States, such a 
memorandum is usually prepared in the 
examination of titles involving much 
value; but the duty of preparing it is not 
very definitely imposed on the vendor. 

Abstracts and indices of titles to land 
are subjects of literary property, so long as 
the compiler remains owner of the unpnb
lished manuscript, and may be entered for 
copyright. The term abstraft of title does 
not mean a mere condensed copy, but im
plies a work requiring learning, skill, and 
labor. Hanker v. Caldwell, 3 Minn. 94. 

Abstract, as applied to records, ordina
rily means a mere brief, and not a copy of 
that from which it is taken. Dickinson v. 
Railroad Co., 7 W. Va. 390. 

Abundans cautela non Docet. Ex
treme caution does no harm. This 
principle is generally applied to the 
construction of instruments in which 
superfluous words have been inserted 
more clearly to express the intention; 
as, in a deed, where the grantor adds 
words descriptive of the grantee or of 
the property conveyed, or of the condi-
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tions of the conveyance, beyond what is 
absolutely necessary for the purpose. 
Such superfluous words can do no harm, 
if the instrument, when read without 
them, is still valid. 

ABUSE, v. To treat, or use, or em
ploy a thing improperly, or contrary to 
its nature, or to the rules governing its 
use. To make an extravagant or exces
sive use; as, to abuse one's authority. 

Abuse, n. A use which is improper; 
also, a custom or practice which exists 
contrary to good morals or propriety; 
as, the abuses in the civil service. 

Abuse of female child, is an expression 
equivalent to rape. 

Abuse of distress is a wrongful using 
of a thing distrain ed, by the distrainer. 

Abuse of process is a wrong employ
ment of a regular judicial proceeding. 
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The phrase to abuse and misuse, used in 
an act of incorporation, was held to mean 
any positive act in violation of the charter, 
and in derogation of public right, wilfully 
done, or caused to be done, by those ap
poin ted to manage the general concerns of 
the corporation. Baltimore v. Pittsburg, 
&c. R. R. Co., 3 Pittsb. 20. 

ABUT. To reach j to touch. 
Abuttal: the end of a tract of land, or 

place where it touches the tract next to 
it. Strictly, or formerly, ends of a 
tract have been said to abut, sides, to 
adjoin. Abut'tnents: the ends of a bridge, 
or parts which touch the land. 

ACADEMY. Originally, an associa
tion formed for mutual improvement, 
and to advance science or art; also, a 
species of educational institution, of a 
grade between the common school and 
the college. In this sense, it is used in 
many acts of state legislatures charler
ing or providing for the incorporation of 
academies. 

ACCEPT. To receive with approval 
or satisfaction j to receive with intent 
to retain. 

1. The fact of acceptance, that is, 
assent, is important to be ascertained in 
determining the validity and obligation 
of various contracts. Thus, one to whom 
a contract is proposed, and who agrees 
to its terms, is said to accept the pro
posal; though, for this idea, assent is a 
more strictly accurate term. 

2. As to corporations, persons to whom 
a charter is offered must accept it before 
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a c0rporation is created. This acceptance 
may be shown by circumstances, as well 
as by any formal declaration. 

Application for a charter and appearance 
before the legislative committee by one or 
more of the corporators acting by au· 
thority of tbe others, and acceptance by 
such corporators, is sufficient acceptance 
of the charter. Statc v. Dawson, 22 Ind. 
272. 

3. By a familiar rnle of the contract 
of insurance, where the insured has the 
right to abandon to the insurer the rem
nants of the subject insured, and then to 
claim as for a total destruction or loss, 
acceptance is applied to the assent of 
the insurer to the abandonment, whether 
formally declared, or manifested by cir
cUlUstances, such as acts of taking the 
thing abandoned into the possession of 
the insurer. Such acceptance operates 
as an acknowledgment of the sufficiency 
of the abandonment, and perfects the 
right of the assured to recover for a total 
loss, if the cause of the loss and material 
circumstances attending it have been 
truly made known. 

4. In the law of negotiables, to accept 
a bill of exchange, a check, draft, or order, 
is to engage to pay it according to its 
terms. This engagement is usually made 
by writing the word" accepted" across 
the face of the bill. The terms acceptance 
and acceptor have a special signification 
in connection with these commercial in
struments. Acceptance, within this use, 
is the act or engagement of a drawee, in 
accepting the bill; also, often the instru
ment itself, after it has been accepted. 
Acc·eptor is the name applied to a drawee, 
after he has accepted, and so has made 
himself liable as a promisor. 

Acceptance of a bill may be either ab
solute or upon a condition. An absolute 
acceptance is either general or qualified, 
and is usually writtcn across the face 
of the bill of exchange, thus: "Accepted, 
payable at Messrs. --, Bankers, Lon
don;" if it is to be qualified, the words, -
"and not otherwise or elsewhere," are add
ed, and then follows tbe signature of the 
person accepting. If the acccptance be 
qualified, non-presentation of the bill of ex-
e bange at the specified place, and in proper 
time, would exonerate the person who ac
cepted it, and all the otber parties; but the 
person who accepted it would not be exon
erated if the acceptance were general. It 
may be conditional, as "It will not be ac
cepted until the ship with the wheat arrives," 
or, "Cannot accept till stores are paid for;" 
these are undertakings to accept w beu tbe I 
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8hip with the wheat arrives, or the stores 
are paid for. Wharton. 

The term accepted does not necessarily 
import a guaranty of payment by the per
son so indorsing a bill of account for goods 
furnished to a third party; e. g., by a brigade 
quartermaster for clothing furnished to offi
cers of the brigade. Hatch v. Antrim, 51 
Ill. 106. 

A payment cannot he constrned as an 
acceptance, under any circumstances. The 
two things are essentially different. One 
is a promise to perform an act, the other 
an actual performance. A banker or an 
individual may be ready to make actual 
payment of a check or draft when p;e
sented, while unwilling to make a proIlllse 
to pay at a future time. Many, 0!l the 
other hand, are more ready to promIse to 
pay than to meet the promise when re
quired. The difference between the tr~ns
actions is essential and inherent FIrst 
Nat. Bank of Washington o. Whitman, 94 
U. S. (4 Otto) 343. 
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Several somewhat distinct forms of 
acceptance are known in mercantile 
law. Written acceptance is the most 
formal and usual, but writing is not, 
except where prescribed by ~tatnte, in
disperisable; there may be an oral (also 
called t'erbal), or an implied acceptance. 
A promise in writing, to accept a bill 
of exchange yet to he drawn, may, by 
numerous authorities, operate as an 
acceptance of the bill when drawn; and 
it has beeu held in Central Sav. Bank 
u. Richards, 109 Mass. 414, that this 
rnle embraces a promise commnnicated 
by telegraph. One who had telegraphed 
"Yon can draw for $2,500 at thirty 
days" was held liable as acceptor, in 
favor of a holder who discounted the 
bill on the faith of the despatch, al
thongh the consideration, on the ex
pectation of which the promise was 
made, was never supplied. Accept
ances are also distinguished as absolute, 
conditional, qualified, or partial. A con
ditional acceptance engages to pay the 
bill on occurrence of a designated event, 
as, "payable when in funds from" 
snch and snch a consignment. A qnal
ified or partial acceptance introduces 
some limit or restriction on the amonnt, 
manner, or time, &c., of payment, as 
" payable in cnrrent fnnds;" "payable 
at the bank of" --. There is also 
a kind known as acceptance for honor, 
or supra protest. This is where, after 
refusal by the drawee ta accept, some 
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person friendly to the drawer, accepts 
it, to save the latter's credit. 

ACCEPTILA TIO. A gratuitons 
discharge. The Latin name of a spe
cies of release, whereby, under the civil 
law, a debtor might be released from 
his obligation without actual payment. 

ACCESS. Approach; or the oppor
tnnity of approaching. Usnally em
ployed, as a law term, with reference to 
sexnal intercourse j sometimes as im
porting its occurrence; otherwise as im
porting opportnnity of communication 
for that pnrpose, or such a residence of 
hnsband and wife with reference to each 
other that interconrse may be presnmed. 

ACCESSION. The acquisition of 
property of a concomitant natnre, by 
virtue of the ownership of the principal 
to which it is accessory, or is attached 
as an incident j thus, if one man builds 
upon the ground of another, the right 
of the land-owner to tbe edifice is called 
title by accession. 

Other uses of the word are that the 
commencement of a sovereign's reign 
is called his accession; and if a nation 
becomes party to a treaty or convention 
already in force between others, this is 
called its accession to the treaty. 

Accessorium non ducit, sed sequi
tur, suum principale. The incident 
does not lead, but follows, ·its principal. 
Where one thing is merely incident or 
accessory to another, the accessory be
longs to him who has the right to the 
principal subject; thus buildings pass 
by a conveyance of the land on which 
they are erected. 

Accessorium sequitur naturam rei 
cui accedit. The incident follows the 
n9,tll1'e of the snbject to which it is ac
cessory. If one thing becomes so inti
mately connected with or dependent 
upon another as to be a mere incident 
or accessory to the other, it acquires 
the same natnre or character as the 
subject or right to which it becomes 
accessory. Thus fixtures, although in 
their own nature persoual property, 
if annexed to a freehold, become realty. 

Accessorius seqUitur naturam sui 
principalis. An accessory follows the 
nature of his principal. One who is ac
cessory to a crime cannot be guilty of a 
higher degree of crime than his principaL 
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ACCESSORY. Accompanying. That 
which is cOIlnected as an incident, or 
subordinate, with some other thing, 
deemed its principal. The word is nsed 
both as adjective and noun; thus the 
pedestal pertaining to a statue may be 
said to pass by a sale of the statue as ac
cessory to it, or, as an accessory. Sub
ordinate contracts, the purpose of which 
is to make certain the performance of 
some anteceden·t engagement, are some
times termed accessory contracts. 

In crimes, one who, without being a 
direct actor in the perpetration of an 
offence, or· present at its performance, 
is concerned in encouraging or promot
ing it, or in protecting the principal 
offender, is termed an accessory. 

In this sense of the word it is often 
spelled accessary; and there is good 
authority, founded on usage, for this 
orthography; moreover, it is recom
mended by convenience, as distinguish
ing the application of the word to per
sons from its use as to things. Etymo
logical reasons seem to favor the form 
accessory. See Webster and Worcester 
for the discussion of this question. 

The distinction between principal and 
accessory is not recognized (unless by 
statutory regulation) in treason, nor in 
misdemeanors. In respect to ordinary 
felonies, it was, at common law, of much 
practical importance, in view of rules 
that the accessory could not be tried 
until his principal had been convicted; 
that he could not be convicted of a graver 
degree of crime than that established 
against the principal; and the like. But 
these rules have been relaxed by statute 
in several of the states. 

An accessory is spoken of as an acces
sory before the fact, if he instigates, en
courages, or aids in the offence, before 
it is actually committed; as an accessory 
after the fact, if, knowing that a felony 
has been committed, he receives, re
lieves, comforts, or assists the felon. 

If a person does no more than procure, 
advise, or assist a felony, be is only an ac
cessory; but if he is present, consenting, 
aiding, procuring, ad vising, or assisting, he 
is a principal, and must be indicted as such. 
Each person consenting to the commission 
of the offence, and doing anyone act which 
is either an ingredient in the crime, or im
mediately connected with ·01' leading to its 
commission, is a principal. United States v. 
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Wilson, Baldw. 78, 102; United States ". 
Libby, 1 Woodb. It M. 221. 

To constitute an accessory after the fact, 
the aid and assistance must be given after 
the felony is fully completed. Hence a 
party rendering assistance to another after 
a mortal blow bas been struck, and before 
death has taken place, <:annat be convicted 
as an accessory after the fact to the mur
del': his offence is that of accessory after 
tbe fact to tbe crime of an assault and bat
tery with intent to kill, - the crime of mur
der having been incomplete until the death 
of tbe person assaulted took place. Harrel 
v. State, 39 Miss. 702. 

In Scotch law, accessory action is ap
plied to an action which is ancillal'Y 
or subservient to another. Accessory 
obligation is ~pplied to an engagement 
additional to one deemed primary or an
tecedent; such as an obligation to pay 
interest upon an indebtedness. 

ACCIDENT. An unusual or unex- ~ 
pected event; the effect of an unknown 
cause, or an unusual effect of a known '7 
cause; that which happens without direct; 
human agenuy, or without concurrence} 
of the will of the person by whose bare 
act it has been caused. -/-) '7l/tj i'"L 

The word does not exclude casualties re
suI ting from some negligence on the part of 
the person injured. A large proportion of 
the events which are usually called acci
dents· bappen through some carelessness. 
The term properly means an event that 
takes place without expectation, which 
either proceeds from some unknown cause, 
or is an unusual, and therefore unexpected, 
effect of a known cause. An injury which 
happens from negligence of a degree which 
does not usually produce injury, is an un
usual and unexpected result, and may be 
said to happen by accident. Schneider v. 
Provident Life Ins. Co., 24 Wis. 28. 

To constitute an accident or casualty, or 
"inevitable accident," the occurrence must 
be such as the defendant could not have 
avoided by the use of the kind and degree 
of care necessary to the exigency, and in the 
circumstances in which he was placed. 
Brown v. Kendall, 6 Gush. 292. 

A fire arising from negligence is not 
within tbe meaning of Stat. 6 Anne, cb. 31, 
§ 67, as amended by Stat. 14 Geo. III. ch. 
78, § 76, providing for exemption of liability 
for fires accidentally begun. Webb v. Rome, 
&c. R. R. Co., 49 N. Y. 420. 

As used in a statute relieving a defend
ant who is prevented by accident from pay
ing a debt against imprisonment for. the 
debt, accident does not include ordinary 
misfortunes in business. Langdon v. Bowen, 
46 Vi. 512. 

As used in Ala. Rev. Code, §§ 2814-15, 
allowing rehearings, it does not include 
mere inattention of one's counsel. Exp. 
North,49 Ala. 385. 
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Damage done to cotton thread by damp
ness of the hold of the vessel, not occasioned 
by bad stowage or any negligence of those 
employed in the conveyance of the goods, 
is an "accident of navigation," within the 
exception in a bill of lading. Clark v. 
Barnwell, 12 How. 272. 

A bill of lading.for cotton shipped by a 
steamboat carrier contained the following 
exception: "dangers of fire and navigation 
only excepted." Another bill contained 
tbe following exception: "unavoidable ac
cidents of navigation and fire excepted." 
The cotton was burnt on board the boat. 
Held, that" dangers of fire," and" nnavoid
able accidents of fire," meant the same 
thing, and that the term fire meant any 
fire, and was not restricted to fire originat
ing from the fnrnace of the boat. Swin
dler v. Hilliard, 2 Rich. (S. C.) 286. 

An accident is an event from an nn
known cause, or an nnusual and nnex
pected event from a known cause; a chance 
or casualty. Thus, if a railroad bed, en
gine, and cars, are in good order, and the 
engineer and other attendants are skilful 
and careful, and yet a rail breaks, that is 
an nnnsnal and nnexpected event from a 
known canse, and an accident. But if the 
track is out of order, and the engine wom 
and unmana~eable, and on account thereof 
there is the lIke resnlt, that is not an nn
nsual and unexpected event, bnt a nsnal 
and expected event from such a canse,
it is not accident, bnt it is negligence. 
Crntchfield v. Richmond, &C. R. R. Co., 
76 N. C.320. 

The fact that a non-resident heir dld not 
hear of testator's death in season to take a 
timely appeal from the probate of the will 
cannot be deemed an accident within an 
act enabling appeals. Bnrbeck v. Little, 
51) n.713. 

ACCIDENT AL_ An event may be 
called aocidental, meaning that the 
cause of it is unknown; that it could 
not have been foreseen or predicted as 
the likely result of acts done or causes 
knoWn to be in operation. With refer
ence to the intervention of human in
tention in producing injurious events, 
the chief distinctions are that an event 
is called accidental (sometimes casual) 
when it occurred independent of human 
will or means of foresight, negligent 
when it might and ought to have been 
foreseen and prevented; and wilful (or, 
somewhat more strongly, malicious), 
when it was intentionally caused. 

ACCOMMODATION. An arrange
ment or engagement made as a favor to 
another, not upon a consideration re
ceived j something done to oblige, nsu
ally spoken of a loa!l of money or com-

mercial paper; also, a friendly agreement 
or composition of differences. 

A proposal to sell at a price named, 
"terms accommodating," was held to mean 
that the purchase-money, or some part, 
might remain a while in the purchaser's 
hands, as if a loan for his convenience. 
Rice v. McLarren, 42 Me. 157. 

Accommodation bill or note. Ac
commodation paper is a bill of exchange 
which one person accepts, or a note which 
he makes and delivers to another with
out a pecuniary consideration as be
tween the parties, but to oblige or favor 
the latter, byenahling him to obtain a 
discount or an increased credit. Such 
paper, notwithstanding thewantof a con
sideration moving to acceptor or maker, 
is enforced against him, in favor of a 
purchaser for value, and before maturity. 

In a strict sense, the term accommodation 
paper imports a loan of the maker's credit, 
without instruction as to the manner of its 
use. I.enheim v. Wilmarding, 55Pa. St. 73. 

ACCOMPLICE. One of persolls as
sociated in the commission of a crime; 
any participator in an offence, whether 
a principal or' an accessory. The prin
cipal nsc of the term is in discussions 
involving the rules regulating the ad
mission of testimony of one particeps 
cl'iminis against his fellows; in respect 
to which the grade of gnilt of the wit
Iless is generally not important, aud ac
complice is an appropriate term, because 
it implies nothing as to grade. When 
the conviction and punishment of offen
ders is in question, and their relative 
shares in the criminal act are in discus
sion, princip:tl and accessory are oftener 
employed. See ACCESSORY; PRINCIPAL. 

Accomplice includes all persons who 
have been concerned in the commission of 
an offence, whether they are considered, in 
strict legal propriety, as principals in the 
first or second degree, or merely as acces
sories before or after the fact. Cross Q. 

People, 47 Ill. 152. 
ACCORD. An agreement between , 

two persons, one of whom has a claim 7<Jbj 
npon the other for damages for a wrong, -."-i 
or for payment of an indebtedness, that 
something different (usually less) shall 
be given and received in place of what 
might be legally enforced_ The per
formance of such agreement, by paying 
or delivering the snbstituted sum or 
thing, constitutes "satisfaction," and 
discharges the oJ:iginal demand. 
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Aocording to law. An averment that 
an affidavit was made accorcling to law, was 
held to mean that it was made within the 
time required by law. McElhany v. Gille· 
land, 30 Ala. 183. 

A will, directing that certain property 
should go according to law, was held to 
mean that the beneficiary named should 
take the estate in the same manner as the 
law would have giveu it to the testator's 
heirs. McIntyre I'. Ramsey, 23 Pa. St. 317. 

>w ACCOUNT. In the most general 
sense, a narrative of matters past; a 
statement of occurrences j more strictly, 
a statement of business dealings. .As 
most often used in jurisprudence, it 
means a written statement of pecuniary 
transactions; an exhibit of charges and 
credits growing out of an adventure, or 
of mutual dealings, in form to facilitate 
the precise determination, by addition 
of columns, of the sum or balance due. 

Account implies mutual dealings, and the 
existence of debt and credit. McWilliams 
v. Allan, 45 Mo. 573. 

It implies that one is responsible to an· 
other, either on the score of contract or of 
some fiduciary relation of a public or private 
nature, created by law or otherwise; and 
cannot include a claim to have taxes on 
land refunded, on the ground that they were 
excessive through the wrongful and illegal 
conduct of the assessor. Stringham v. Win
nebago County, 24 Wis. 594. 

It means a list or catalogue of items, 
whether of debts or credits. Rensselaer 
Glass Factory v. Reid, 5 Cow. 587. 

There is a broad distinction between an 
account and the mere balance of an account. 
A balance is but the conclusion or result of 
the debit and credit sides of an account. 
McWilliams v. Allan, 45 Mo. 573. 

The word is sometimes used for the 
demand or· right of action for the balance 
appearing due upon a statement of deal
ings; as where one speaks of an assign
ment of accounts. 

A bequest of "all my accounts" was 
held not to include a savings-bank account. 
Gale v. Drake, 51 N. II. 78. 

The word is often used in the sense of 
behalf, or charge j as in saying that an 
agent acts upon account of his principal; 
that a policy is issued on account of 
whom it may concern. 

Long account. A claim to several 
items of damage for a wrong is not an ac
count, within a statute authorizing a refer
ence of an action involving a long account. 
Sharp v. Mayor, &c. of N. Y., 9 Abb. Pro 
436; Dewey V. :I!'ield, 13 How. Pro 437; Ross 
". Mayor, &c. of N. Y., 2 Abb. Pro N. S. 266. 

An action given by statute to recover 
from a city or county damages incurred by 
the plaintiff from a mob or riot, though in-

volving a large number of items of damages, 
is not an action involving the examination of 
a long account. Ross V. Mayor, &c. of N. Y., 
2 Abb. p,·. N. S. 266; 32 How. Pro 164. 

A bill of particulars is not an account, in 
the sense of the statute authorizing a refer
ence. Dickinson V. Mitchell, 19 Abb. Pro 286. 

Mutual accounts. This phrase is 
used in provisions in many statutes of 
limitations, declaring that, when the suit 
is founded upon mutual accounts, the 
time for suing may be reckoned from 
the last item proved j or the like. Such 
provisions call for an account of each 
party involving original charges against 
the other. 

The exception in the statute of limitations 
requires an account in writing. Theobald V. 

Stinson, 38 Me. 149. 
Where the items of an account are all on 

one side, it is not a mutual, open, or current 
account, within the meaning of the statute 
of limitations. Fraylor V. Sonora, &c. Co., 
17 Cal. 594. 

An account where there are no credits 
except payments is not mutual, open, and 
cunent within the statute. Prenatt v. Run
yon, 12 Ind. 174; Weatherwax v. Cosum
nes, &c. Co., 17 Cal. 344; Adams V. Patter
son, 35 [d. 122; Dyer V. Walker, 51 Me. 
104; Peck v. N. Y. &c., S. S. Co.,5 Bosw. 
226. 

Open account, is one in respect to 
which nothing has occurred to bind 
either party by its statements; an ac
count which is yet fully open to be dis
puted. But the phrase is also found in 
other senses. It sometimes designates 
an account of dealings which are still 
continuing; so that the account is open 
to further charges. It sometimes seems 
equivalent to mutual account j as mean
ing an accOimt open to entries by either 
party. • 

Where there have been running or cur
rent dealings between the parties, and the 
account is kept open with the expectation 
of further dealings, the account is said to 
be open. Goodwin v. Harrison, 6 Ala. 438. 

An open account is one in which some 
item of the contract is not settled by the 
parties, whether the account consists of one 
item or many; as where several loads of 
corn are sold at the same time and de
livered, and there is no stipulatioll as to the 
price, the account is open. Sheppard V. 
Wilkins,1 Ala. 62. 

Account rendered, is one which, hav
ing been drawn up in form, is delivered 
by the creditor to the debtor as an exhi
bition of his demand, on a basis of a 
settlement between the two. It does 
not absolutely conclude the creditor j for, 
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until the debtor has accepted or acted 
upon it, there is no mutuality of obliga
tion, and therefore no estoppel. 

Account stated is an account which 
has been rendered by the creditor, and 
has been by the debtor assented to as 
correct, either expressly, or by implica
tion of law from the failure to object. 

Stated or liquidated accounts are those 
which have been examined and adjusted by 
the parties, and where a balance due from 
one of them has been ascertained and agreed 
on as correct. M'Lellan v. Crofton, 6 Me. 
308. 

Account stated involves an agreement, by 
both parties, that all the articles in an ac
count are true. Stebbins v. Niles, 25 Miss. 
267; Lockwood v. Thorne,. 12 Barb. 487. 
See s. c. 11 N. Y. 170; 18 N. Y.285. 

An account merely rendered by one party 
against another is not an account stated be
tween the parties. Spangler v. Springer, 2:.1 
Pa. St. 454. 

To support a plea of a stated account, 
the evidence must show that the accounting 
was final; and that the accounts have been 
examined, and the balance admitted as the 
true balance between the parties. Bussey 
v. Gant, 10 Humph. 238. 

To make an account stated, there must 
be a mutual agreement between the parties 
as to the allowance or disallowance of their 
respective claims; and to establish such an 
account, so as to preclude a party from im
peaching it, save for fraud or mistake, there 
must be proof of assent to the account as 
rendered, either express or implied from 
failure to object within a reasonable time 
after presentation. Stenton v. Jerome, 54 
N. Y.480. 

The admission need not be in writing. 
James v. Fellowes, 20 La. Ann. 116. . 

To constitute an account stated, it is not 
necessary that there should be mutual or 
cross demands. They may be all on one 
side, or consist of charges and the acknowl
edgment of paymen~. The simple render
ing of the items of an account between the 
parties, and the striking of a balance, or 
agreeing upon the amount due, is sufficient; 
and upon such a state of facts an action on 
an account stated may be maintained. Where 
plaintiff went over the account in the de
fendant's presence, and found a certain sum 
due to tbe plaintiff, and tbe result was not 
objected to by the defendant, it was held 
that this was an account stated. Kock v. 
Bonitz, 4 Dal,1J, 117. 

Accountable. Liable to the demand 
of an account j under obligation to dis
close one's acts or transactions to an
other. 

A provision, making an officer account
able to another, may imply authority vested 
in the latter to deprive him of the office. 
McPhillips v. McPlrlllips, 9 R. 1. 636. 

Accountant. One whose vocation or 

function it is to keep or adjnst accounts. 
Usually implies somewhat inore of au
thority to pass upon the items or deter
mine the balance than is involved in 
" book-keeper." 

Accounting. Rendering or deliver
ing a formal statement of oue's dealings j 
usually employed in reference to a state
ment required by a creditor party as a 
basis of enforcing his claim for a balance 
due. 

To enforce an accounting is au impor
tant branch of equitable jurisdiction, ex
ercised upon what is called a bill for an 
account. By means of this description 
of suit, one who would be unable to sue 
at law, because unacquainted with the 
nature and amount of the dealings out 
of which his rights arise, may obtain a 
statement of them, and a decree for pay
ment. 

Action of account i also sometimes 
called account render. A writ or form 
of action allowed by the common law 
against a person who by reason of some 
fiduciary relation or office, such as that 
of collecting agent, guardian, or the like, 
was bound to render an account to an
other, but refused to do so. A leading 
peculiarity of the action was, that first 
(if the plaintiff established his right) a 
judgment was taken that defendant do 
account, then followed an acconnting 
before auditors; and upon the result of 
this a second judgment was passed, for 
payment of the balance shown due. 

Reeves says that in the old law the 
action of account, or "accompt," di
vided with debt the jurisdiction over 
contracts, but was gradually disused as 
assumpsit grew into fashion; the latter 
being preferred because it did not admit 
defimdant to wager of law. 3 Reeves 
Hist. by Finlason, 408. This reason 
diminished as wager of law was disused. 
Accordingly in later years there was 
some revival of account in England. 
Throughout the United States in gen
eral it has not been a remedy in com
mon use. In New York, it was allowed 
by a joint tenant or a tenant in common, 
by 1 Rev. Stat. 750, § 9. But Judge 
Bronson in McMurray t'. Rawson, 3 
Hill (N. Y.), 59, pronounced it "one 
of the most difficult, dilatory, and ex
pensive actions that ever existed," said 
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that it had been only once brought in 
the state before, and predicted that the 
case then at bar would be the last. It 
seems abrogated wherever codes of re
formed procedure have been enacted. 

Action of book account. This ac
tion, also sometimes styled action of 
book debt, is allowed by statute in some 
of the states as a ready remedy for the 
collection of a balance due upon an ac
count. It is not, like the common-law 
action of account, or a due-bill in equity 
for an accounting, a remedy for obtain
ing from a debtor a statement of his 
concealed dealings, upon which he has 
become indebted to the plaintifi; but is 
a remedy allowed to a creditor for the 
collection of the sum shown to be due, 
by his own accounts, upon his sales, &c., 
to the debtor. It is allowed, in general, 
only upon dealings and transactions such 
as are, by ordinary usa,ge, proper matters 
of book account; such as goods sold; 
services; labor and materials. , The ac
tion is aided by enactments allowing 
the creditor to produce his own accounts, 
attested by his oath to their correctness, 
and by them to establish his right to re
cover. This species of action has been 
largely used in Connecticut and Ver
mont, and exists in some other states. 

ACCOUNTANT-GENERAL. An 
officer of the English court of chancery, 
appointed by act of parliament to re
ceive all money lodged in court, and to 
place the same in the Bank of England 
for security. He has been superseded by 
the "paymaster-general." There has 
been a similar officer connected with 
the court of chancery in Ireland. 

ACCREDIT. To acknowledge as an 
authorized ambassador or diplomatic 
agent. Strictly, the word means an 
acknowledgment by the government to 
which the minister is sent. When snch 
government accepts his credentials, and 
recognizes him as the messenger of his 
nation, he is properly said to be accred
ited. But it is also used of the act of the 
nation sending a minister, in conferring 
authority and giving credentials. Web
ster recognizes this sense of the word; 
but in the only instance given it might 
bear the other meaning. 

ACCRETION. The gradual increase 
of land, through the operation of natllral 

causes j such as the action of rivers or 
of the sea. The deposit itself is usually 
called alluvion. 

ACCROACH. To attempt to exercise 
power without authority; said especially 
of the attempt to exercise royal power. 
4 Black. Com. 7'6; 2 Reeves' Hisl. Eng. 
Law, 451; 2 ld. 186, 197. 

ACCROCHE, signifies to encroach, 
and is mentioned in the statute 25 Ed. 
III. ch. 8, to that purpose. The French 
use it in the sense of delay; as accrocher 
un proces, ' to stay the proceedings in 
a suit. 

ACCRUE. To come into existence, 
as a right or demand. Originally, it 
seems to have been used ' chiefly of an 
accessory demand, arising upon another 
as a principal; thus interest accrues to 
principal, or accruing costs are costs 
added to a judgment wben execntion is 
issued. But it is now used equally of 
independent original demands; as when 
a cause of action is said not to have ac
crued to the plaintiff within six years, 
and therefore to be outlawed. 

Accrued is used in the Ohio wills act, 
§ 79, as equivalent to vested; and implies 
that something has been imparted to or 
conferred upon a. third persou, over which 
he may have the unmediate control by pos
session, or the present right to future ,P0s
se~sion, of which he cannot be deprIved 
without his assent. Hartshorne II. Ross 2 
Disney, 16. ' 

.In some cases wages may properly be 
saId to accrue on a customary monthly pay
day, rather than at the end of the perform
ance of the work. Mundt v. Sheboygan 
&c. R. R. Co., 31 Wis. 451. ' 

Clause of accruer. This is an express 
clause, frequently occurring in the case of 
gifts by deed or will to persons as tenants 
in common, providing that upon the death 
of one or more of the beneficiaries his or 
their shares shall go to the survivors or 
survivor. It is a rule of law that there is 
"no survivorship upon survivorship;" i.e., 
that the clause of ltaCruer extends only to 
the original, not also to the accrued shares 
unless in terms it is expressly mad~ to ex: 
tend to the latter also, which it customarily 
is made to do. Pain v. Benson, 3 Alk. 80; 
Brown. 

ACCUMULATE. To gather or col
lect in quantity. Accumulation: the act 
or process of gathering in quantity; or 
the sums or tbings which have been so 
gathered. When the interest of a fund . ' lDstead of being paid over to some per-
son or persons, is itself invested as often 
as it accrues, so as to be reserved for the 
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benefit of some person or persons in the 
future, the income is said to be accumu
lated, and a direction for this purpose 
in a deed or will is called a direction for 
accumulation. Important restrictions 
have been imposed by ~tatutes, and by 
the course of decisions of the courts, upon 
the power of the' owner of a capital sum 
to direct by deed or will the accumula
tion of its income in hands of trustees. 

ACCUMULATIVE. See CUMULA

TIVE. 

Accumulative judgment. A judg
ment sentencing a person to imprison
ment for a term to commence after a 
previous sentence shall have been satis-
fied. . 

By the common law such a judgment 
could :mly be given in cases of misdemean
ors, and not upon convictions for felony, 
tbe party attainted of felony becoming 
tnenceforth dead in law. Latterly, how
ever, hy Stat. 7 & 8 Geo. IV. ch. 28, § 10, the 
court was empowered to pass a second sen
tence, to commence after the expiration of 
the first, in a case of felony; and under the 
criminal statutes at present in force (24 & 
25 Vict.) such accumulative punishments 
are in general use, not exceeding three in 
'all. Brown. 

Accusare nemo debet se. No one 
is bound to accnse himself. A maxim 
more frequently expressed in, the form, 
Nemo tenetur se ipsius aeeu.mre, q. v. 
:rhe prin.c~ple ~10died is fundamental 
In th~cnmll1a aw. • 
Accu~or post rationabile tempus 

non est audiendus, nisi se bene de 
omissione excusaverit. An accuser 
ought not to be heard after the expira
tion of a reasonable time, unless he can 
account satisfactorily for the delay. 

ACCUSE. To make a charge against 
a person of the commission of a crime, 
or of gross misconduct; usually spoken 
of the fonnal preferring of a charge be
fore an officer or tribunal competent to 
proceed towards the punishment of the 
offender. Accuser: the person by whom 
such charge is made. Accused: the per
son against whom it is made. Accusa
tion: the charge itself; also, the act of 
preferring it. 

Accused is the generic name for the de
fendant in a criminal case, and is more ap
propriate than either prisoner or defendant. 
Rex v. McNaughten, 1 Car. ~ K. 13I. 

Ac etiam. And also. Technical 
words used to introduce the clause re-

quired in former Enghsh common-law 
practice to be inserted in the writ, in 
cases where defendant was to be held 
to bail, for the purpose of apprising 
him of the true cause of action. This 
entire clause was commonly called the 
ae etiam clause. 

The ae etiam clause was a form or fiction 
of law adopted first in the queen's beuch, 
aud afte.rwards in the common pleas, to 
give jurisdiction to these courts in actions 
for ordinary debts. The bill of Middlesex 
in the queen's bench being frame.d only for 
actions of trespass, and the statute, 13 Car. 
II. st. 2, ch. 2, ba ving required that the true 
cause of action should be expressed in the 
writ or process, the court of queen's bench 
was in danger of losing its entire jurisdic
tion in matters of debt; to obviate that re
sult, the ae etiam clause was invented. And 
some few years afterwards, North, C. J., di
rected that in the common pleas the like fic
tion should be added to the usual complaint 
of breaking the plaintiffs close. But since 
the uniformity of process act (2 Wm. IV. 
ch. 39) the necessity for tbis fiction has 
ceased. B,·own. 

ACKNOWLEDGE. To own, avow, 
or admit. Acknowledgment: an avowal 
or admission. :; (; 'lIl-v/ '/-/ &, 

Thus, under most statutes of limita
tions, an acknowledgment of a debt, if 
clear, explicit, and unconditional (by 
several of the statutes it must be in 
writing), will remove the bar of the 
statute, and enable the creditor to sus
tain an action, notwithstanding the lapse 
of the statute time. 

Acknowledge does not necessarily im
ply words. Bailey v. Boyd, 59 Ind. 292. 

In conveyancing, acknowledgment is 
nsed either of the act whereby one for
mally avows or declares before an officer 
authorized to give an evidential certifi
cate of the declaration, that an instru
ment executed by him is his act and 
deed; or of the certificate of the officer 
attesting such an avowal. The statutes 
of the states regulating transfers of real 
property very generally require that con
veyances shall be thus acknowledged by 
the grantor, or that, as an equivalent, 
proof of genuine execution shall be 
made by oath of a subscribing witness, 
before the deed can be admitted to rec
ord; and, further, that where the grantor 
is a married woman, her acknowledg
ment shall be taken upon a private ex
amination, separate and apart from her 
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husband, and shall include an assurance 
to the effect that she has signed the 
deed freely, and without fear or compul
sion of her husband. The sufficiency of 
these certificates of ·acknowledgment 
must be tested by the requirements of 
the law - generally statute law - of the 
state within which the laud conveyed lies. 

Acknowledgment (and more fre
quently admission), is used of a per
son's conceding the truth of facts which 
render him civilly liable; for an admis
sion of criminal acts, confession is more 
appropriate. 

Aoknowledgment money. A sum 
paid in some parts of England by the 
copyhold tenants, on the death of their 
landlords, as an acknowledgment of 
their new lords; in like manner as 
money is usually paid on the attorn
ment of tenants. Jacob. 

ACQUIESCE. To consent by si
lence, or witbout an express acknowl
edgment or declaration. Acquiescence: 
a consent inferred from silence, or from 
omission to object. . 

Snch silent consent may, upon well
settled principles of eqnity jurispru
dence, debar the party from obtaining 
special discretionary relief, which that 
court might otherwise grant him; and 
in cases where an innocent person has 
been led to act upon it to his injury, if 
it shonld be withdrawu, the person ac
quiescing is held bound at law, as well as 
in equity, on the principle of estoppel. 

A vote passed by the corporate autbor
ities of a college, that they acqniesced in a 
statute altering the charter, was held not 
to import their assent, such as wonld render 
the amendment obligatory, but to imply 
mere submission to the will of the legisla
ture. Allen u. McKeen, 1 Sumn. 276. 

ACQUIET ANDIS PLEGIIS. The 
name of an obsolete English writ. It 
lay for a surety against the creditor who 
refused to acquit him after the debt was 
satisfied. 

ACQUIT. To release or discharge 
one from an obligation or a liahility. 

Acquittal: the legal act of setting one 
free from a charge; most frequently 
used of a verdict of a jury (or finding 
of a magistrate authorized to try, instead 
of a jury, the question of guilt in fact), 
rendered upon trial of an indictment or 

. criminal complaint, declaring the ac-

cllsed to be not gnilty. But what is 
termed an " acquittal in law" may take 
place by mere operation of law; as 
where one charged as an accessory only 
is discharged by a verdict acquitting his 
principal. 

Acquitted. Set free; judicially dis
charged from accusation; released from 
debt, &c. Includes both civil and criminal 
prosecutions. Dolloway v. Turrill, 26 Wend. 
a83,399. 

ACQUITTANCE. A writing, ac
knowledging that a person has paid a 
debt or become discharged from an obli
gation or engagement, usually a pecu
niaryone. 

A discharge, in writing, of a sum of 
money, or debt due; as, where a man is 
bound to pay rent, reserved upon a lease, 
&c., and the party to whom due, on receipt 
thereof, gives a writing nnder his hand, wit
nessing that he is paid. Jacob. 

Where A, having possession of a bank
er's receipt given upon a deposit of money, 
and conditioned that the money should be 
repaid on redelivery of the receipt, wrote 
the name of the depositor across the face 
of the receipt, and delivered it up to the 
banker, and thereby frandulently obtained 
the money, it was held he might be con
victed of having forged an acquittance. 
Reg. v. Atkinson, 2 Moo. Cr. Cas. 215. 

ACROSS. May mean over, in either 
direction: it does not exclude the idea of 
passing over in the longest direction. A 
reservation in a deed of a right of way 
across the land is not necessarily to be con
fined to a right to cross the lot by its nar
rowest dimension~, but should be construed 
to give a right to cross at sucb points as will 
effectuate the actual intent of the parties. 
Brown v. Meady, 10 Me. 391. 

ACT, n. In the most general sense, 
something done; the exercise of power, 
or an effect produced by power exerted. 

In several uses "act" and "action" 
have the same meaning; but act is used 
technically to designate determinations 
of aggregate bodies. " The action of a 
legislature" is a more general phrase 
than "the act of" the legislature. 

Act implies intention. Thus act and 
intention, as used in a policy of life insur
ance, restricting the liability of the com
pany, in case the death of the insured be 
caused by "his own act or intention," mean 
the same thing. Chapman v. Republic Life 
Ins. Co., 6 Biss. 238. 

In a special sense, act is used of a 
formal sOlemn writing, expressing that 
something has been done; as in the 
form of words used in acknowledg
ments, when a grantor declares that the 
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instrument is his act and deed. This 
use of the word is especially frequent in 
jurisdictions following the civil law, 
where many kinds of instruments are 
familiarly known as acts, and are 
classed as private acts or public acts, 
the latter being solemnized before some 
public officer, and having a higher effect 
and operation. 

Aot in pais. A thing done out of 
court (anciently, in the country); some
thing not matter of record. See PAIS. 

Aot of attainder. A legislative act, 
attainting a person. See ATTAINDER. 

Aot of bankruptoy. The various 
bankrupt laws which afford a proceed
ing at the instance of creditors to com
pel the application of a debtor's prop
erty to their demands contain an 
enumeration or definition of acts of a 
debtor wbich expose him to these com
pulsory or involuntary proceedings; and 
these acts are known as acts of bank
ruptcy. In the existing bankrupt law 
of the United States these are to be 
found iI,l the act of June 22, 1874, 18 
Stat. at L. 178. 

The enumeration, in substance, in
cludes any person: Who departs from 
the state, &c., of which he is an inhab
itant, with intent to defraud his cred
itors; 
- Who, being absent, remains absent, 
with such intent; 

Who conceals himself, to avoid the 
service of legal process, &c.; 

Who conceals or removes any of his 
property, to avoid its being attached, 
&c.; 

Who makes any assignment, &c., of 
his estate, property, &c., with intent to 
delay, defraud, or hinder his creditors; 

Who has been arrested and held in 
custody under process out of any court 
where he resides or has property, found
ed upon a demand provable against a 
bankrupt's estate, and for a sum ex
ceeding one hundred dollars, such pro
cess remaining in force for a period of 
twenty days, or who has been actually 
imprisoned for more than twenty days 
in a civil action founded on contract for 
the sum of one hundred dollars or up
ward; 

Who, being bankrupt or insolvent, or 
in contemplation of bankruptcy or insol-

vency, makes any payment, gift, or 
other transfer of money or other prop
erty, &c., or confesses judgment, or pro
cures his property to be taken on legal 
process, with intent to give a preference 
to creditors, or to persons liable for him 
as indorsers, &c., or with the intent to 
defeat or delay the operation of the 
bankrupt laws; 

Who, being a bank, banker, broker, 
merchant, trader, manufacturer, or min
er, has fraudulently stopped payment, or 
has stopped or suspended and not re
sumed payment within a period of 
forty days, of his commercial paper; 

Or who. being a bank or banker, fails 
for forty days to pay any depositor upon 
demand of payment lawfully made. 

The English bankruptcy act of 1869, § 6, 
enumerates the following as acts of bank
ruptcy: 

A general conveyance or assignment by 
the debtor in trust for his creditors; 

A fraudulent conveyance or transfer by the 
debtor of the whole or part of his property; 

The debtor's having done any of the fol
lowing things, with intent to defeat or delay 
his creditors, namely: departed out of Eng
land; remained out of England; being a 
trader, departed from his dwelling-house; 
begun to keep house; or suffered himself 
to be outlawed; 

The debtor's having filed in court a dec
laration of his inability to pay; 

The levying of an execution for not less 
than fifty pounds against tpe debtor, by 
seizure and sale of his goods; 

The debtor's having neglected, if a trad
er, for seven days, and if not a trader, for 
twenty-one days, after service thereof, to 
payor to secure or compound for the 
amount (not being an amount nnder fifty 
pounds) demanded on the debtor's sum
mons of the petitioning creditor. Brown. 

Aot of oongress; of the legisla
ture; of parliament. Usually em~ 
ployed as meaning a law passed by 
either legislative body; or as equivalent 
to STATUTE, q. u. The statutes of the 
United States have, however, for many 
years been published in two classes, - the 
acts and the resolutions; importing that 
a resolution is included in the term stat
ute, but not in the word act. In England, 
it was formerly, at least, considered that 
all the enactments of a parliament at 
one session formed one act; each dis
tinct bill, as passed, becoming a chap
ter in the act. But. this is not the gen
eral usage of the term in American leg
islation, in which the matter of each 
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bill, when passed and approved, becomes 
an act, and is published and known, or
dinarily, as the act of the day on which 
executive approval is given; though all 
the acts of a sessiou are often designat
ed and numbered as chapters in the stat
ute-book. Many acts become distinc
tively known by their subject-matter; 
as the act of supremacy, the toleration 
act, the act of uniformity, the bank
rupt act, the patent act, the merchant 
shipping act. Acts of legislation are 
classified as public or private, general 
or local, and tl;te like; as to which see 
STATUTES. 

The words" act of the congress ,. are as 
strong and unequivocal as "statute of the 
congress." United States V. Smith, 2 Mas. 
143,151. 

Act of God. A phrase used to des
ignate a cause of injury or loss, or an in
terference with the fulfilment of a duty 
or engagement with which voluntary 
or intentional human agency has not 
been connected, and which could not 
have been prevented by exercise of hu
man care or foresight, and for which, 
therefore, man ought not to be held 
responsible. See ACTUS DEI. In mo
dern times, either because the phrase 
has seemed to savor of irreverence, or 
from a growing disinclination to impute 
events to directly exerted divine action, 
merely because their causes and laws are 
not known to man, other expressions 
have been substituted, such as vis major; 
casus fortuitus; and particularly inevi
table accident. This latter term, said 
to have been proposed by Sir William 
Jones, is believed to be now in very 
general use as equivalent to act of God; 
though Bouvier (without, however, 
pointing it out) says that there is a 
distinction between the two. See IN-
EVITABLE ACCIDENT. 

The cases discussing the phrase are, 
most of them, cases in which commou 
oaniers have sought an exemption from 
liability on the ground that the loss was 
attributable to the act of God. 

no human prudence could foresco or pre
vent. Coosa River Steamboat Co. v. Bar
clay, 30 Ala. 120. 

It mcans something superhuman, or 
something in opposition to the act of man. 
Chicago, &C. R. R. Co. v. Sawyer, 69 Ill. 
285; Ml'rchants' Despatch Co. v. Smith, 76 
Ill. 542. 

It dcnotes natural accidents, such as 
lightning, earthquakes, and tempests; but 
its signification is more general, an!! em
braccs all other unavoidable or inevitable 
accidents. Walpole v. Bridges, 5 Black! 
222. . 

It means some natural necessity, which 
cannot be occasioned ~y the intervention 
of man, but proceeds from pbysical causes 
alone, such as the violence of the winds or 
seas, lightning, or other natural accident. 
New Brunswick Steamboat, &c. Co. v. 
Tiers, 24 N .• T. L. 697, 700; Merritt u. 
Earle, 29 N. Y. 115. 

It excludes all human agency. Merritt 
v. Earle, 29 N. Y. 115. 

It includes those losses and injnries 
which are occasioned exclusively by nat
ural causes, such as could not be prevented 
by human care, skill, and foresight. All 
the cases agree in requiring the entire ex
clusion of human agency from the cause of 
the injury or loss. If the loss or injury 
happen in any way through the agency 
of man, it cannot be considered the act of 
God; nor even if the act or ncgligence of 
man contributes to bring or lea ve the goods 
of the carrier under the operation of nat
ural causes that work their injury, is he 
excused. In short, to excuse the carrier, 
the act of God, or vis divina, must be the 
sole and immediate cause of the injury. If 
there be any co-operation of man, or any 
admixture of human means, the injury is 
not, in a legal sense, the act of God. Mi
chaels v. N. Y. Central R. U. Co., 30 N. 1'. 
564. 

Act of God includes: Thc grounding of a 
vessel on a concealed shoal or bank, if 
inevitable; that is, if not to bc ;Lvoided by 
a competent share of skill and diligence. 
Morel v. Roe, R. M. CharLt. 19. 

A sudden failure of the wind. Colt v. 
McMechen, 6 Johns. 160. 

A freshet. New Haven & Northampton 
Co. v. Qnintard, 6 Abb. Pro N. S. 128; 37 
How. Pro 29. 

It does not include: An accidental fire, 
although extending to conflagration of a 
city, and arising without any default of the 
carrier. Miller V. Steam Nav. Co., 10 N. Y. 
431; Gould v. Chapin, 10 lJarb. 612; Niblo 
v. Binsse, 44 Barb. 54; Merchants' De
spatch CO. V. Smith, 76 Ill. 542. 

A loss occasioned by a vessel's ground
The phrase act of God means the oper- ing in a storm, being misled by the absence 

ations of nature, unmixed with human of one of the usual lights, and the presence 
agency or human negligence. To render of a misguiding light; for no matter what 
the excuse valid that a loss or injury hap- degree of prudence may be exercised hy the 
pened from the act of God, such loss or carricr and his servants, although the delu
injury must be traceable immediately to sion by which it is baffled, or the force by 
tlie operations of nature, and must have which it is overcome, be inevitable, yet if 
resulted from inevitable necessity, which it be the result of human means, the car· 
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rier is responsible. McArthur v. Sears, 21 
Wend. 190. 

Collision with a sunken wreck, 'viiible 
above the surface, although the wreck was 
sunk in the channel only a day or two be
fore the collision, and by a sudden squall. 
Merritt IJ. Earle, 29 N. Y. 115. 

The shifting of a buoy by some supposed 
natural cause, which causes the loss of a 
vessel. Reaves v. Waterman, 2 Spears, 
197. 

The freezing of perishable articles by 
reason of an unusual intensity of cold, if 
the loss might have been prevented by the 
exercise of diligence and care. Wing v. 
N. Y. & Erie R. R. Co., 1 Hilt. 235. 

Act of graoe, is often used to desig
nate a. general act of parliament, origi
nating with the crown, such as has often 
been passed at the commencement of a 
new reign, or at the close of a period of 
civil troubles, declaring pardon or am
nesty to numerous offenders. In Scotch 
law, it designates a particular statute, 
passed in 1696, under which a creditor, 
enforcing his right to imprison his debt
or, was compellable to provide for his 
subsistence. 

Act of indemnity. A statute passed 
for the protection of those who have 
committed some illegal act, subjecting 
them to penalties. Such acts have been 
frequently passed ill favor of officers who 
have acted in good faith in the dis
charge of their duties, but without some 
qualification required -by law; or in a 
manner technically illegal; or in excess 
of the powers strictly vested ill them; 
and who have thereby become liable to 
consequences from which, in judgment 
of the legislature, they ought to be re
lieved. 

Act of law. The operation of legal 
rules upon given facts or occulTences; 
as when it is said that a son succeeds to 
his father's estate by the act (or, more 
appropriately, operation) of law. 

Acts of sederunt. Ordinances of the 
court of session, in Scotland, enacted under 
the act of 1540, eh. 93, which authorized 
making such statutes as might be found 
necessary for ordering process and expedit
ing justice. Bell. 

Aot of settlement. The Stat. 12 & 
13 Wm. III. ch. 2, limiting the crown to 
the Princess Sophia of Hanover, and to 
the heirs of her body being Protestants, 
is usually termed, in books of English 
constitutional history and jurisprudence, 
the act of settlement. 
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Aota exterior a indioant interiora 
secreta. Outward acts indicate inward 
purposes. Acts are deemed to indicate 
the intention of the actor. Thus, in 
criminal cases, where the intent aud the 
act must concur to constitute the crime, 
the intention can only be inferred from 
the acts of the accused, considered with 
other circumstauces. In cases where a 
civil remedy is sought for injuries, and 
where malice must be proved, the acts 
and expressions of the defendant are the 
best and often the only evidence of his 
malicious intent. Malice may even be 
presumed from the mere act cansing the 
injury, as in actions for damages for 
slander, where the making a slandel'ons 
statement, shown to be untrue, raises a 
presumption of malice. Similar rules 
of evidence as to fraudulent intent are 
within the same general principle. The 
most frequent application of the maxim, 
however, is to cases where a previolls 
intention is judged of by subsequent 
acts; as where an officer or other per
son acting under an authority given him 
by law, and properly entering upon the 
exercise of his authority, subsequently 
is guilty of a trespass, he becomes a 
trespasser ab initio; the law judging by 
such subsequent trespass with what in
tent the original act was done. Broom's 
Max. 301. 

ACTE. In French law, denotes a doc
ument, or formal, solemn writing, embody
ing a legal attestation that something has 
been done corresponding to one sense or 
use of the English word act. Thus, actes 
de naissance are the certificates of birth, 
and must contain the day, hour, and place 
of birth, together with the sex and intended 
'christian name of the child, and the names 
of the parents and of the witnesses. Actes 
de mariage are the marriage certificates, 
and contain names, professions, ages, and 
places of birth and domicile of the two 
persous marrying, and of their paren ts ; 
also the consent of these latter, and the 
mutual agreemcnts of the intended husband 
and wife to take each other for better and 
worse, together with thc usual attestations. 
Actes de difces are the certificates of death, 
which are required to be drawn up before 
anyone may be buried. Les actes de /' if tat 
civil are public documents. Brown. 

ACTIO. A civil-law term very near
ly corresponding to, and evidently the 
original of ., action" as employed under 
common-law systems. It may signify 
either a right such as is enforceable by 

• • 
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judicial proceedings, or a judicial pro
ceeding for the enforcement of a right. 
That is, it means either a right of 
action, or an action in the sense of ac
tion at law, according to the context. 
The notion of a legal proceeding was 
the one attached to the term in its earll-, 
est use in Roman law, anjl it is in this 
sense that it is oftenest used in quota
tions from common-law books written 
in Latin, and in the names of civil-law 
proceedings and remeaies. A very large 
number of differen.t species of actio, tak
ing the word in the sense of a general 
terlll for civil-law judicial proceedings, 
are enumerated. Names of the more 
important of these are given below; not 
as an exhaustive list, but as indicating 
the general method of the nomenclature 
and some similarities between the civil 
and the common-law classifications. 

Actio ad exhibendum. Action for 
exhibiting. A civil-law action to com
pel defendant to produce or exhibit 
something which was necessary to ena
ble plaintiff to prosecute some other 
action. 

What the interdict was to immovables 
tbat the actio ad exhibendum was to mov
ables. Its purport was simply to have the 
property in dispute produced in court; 
but a,s no one could succeed in that who 
could not sbow some interest in the prop
erty, the question of ownership was virtu
ally raised and often practically decided in 
tbe preliminary action. Such was not its 
ostensible object, for in reality tbe actio ad 
exhibendum was only a personal action, not 
an action in rem; but it was a preliminary 
that often rendered any further steps un
necessary. Hunt. Rom. L. 189. 

Actio lestimatoria. Actio quanti 
minoris. Two names of an action which 
lay in behalf of a buyer to reduce the 
contract price, not to cancel the sale; 
the judex had power, however, to cancel 
the sale. Hunt. Rom. L. 332. 

Actio arbitraria. Action depending 
on the discretion of the judge. In 
this, unless the defendant would make 
amends to the plaintiff as dictated by 
the judge in his discretion, he was liable 
to be condemned. Hunt. Rom. L. 825. 

Actio bonle fidei. Action of good 
faitb. The name of a class of actions 
in which the adjudication might be 
governed by natural equity and justice; 
much resembling in general nature the 
suits in equity of English law. 

In proceedings bonm fidei (equitable) 
free power is allowed to tbe judex to fix tbe 
value that ought to he given up to tbe 
plaintiff on the ground of wbat is fair and 
right, including the power to take an ac
count of what it appears the plaintiff ought 
to furnish in turn on the same ground, and 
to condemn the defendant to pay the bal
ance. - Hunt. Rom. L. 832. 

Actio calumnile. An action to re
strain the defendant from prosecuting 
a groundless proceeding or trumped-Up 
charge against the plaintiff. Hunt. 
Rom. L. 859. 

Actio civilis. Actio directa. Two 
expressions which designated the actions 
which proceeded directly, i. e., unswerv
ingly, accordi ng to the written civil 
law, as distinguished from some which 
originated as a voluntary exercise of the 
power of magistrates to enforce justice. 
They corresponded somewhat to tho 
English common-law action, as con
trasted with a suit in equity. 

Actio commodatio Included several 
actions appropriate to enforce the obli
gations of a borrower or a lender. Hunt. 
Rom. L. 305. 

Actio communi dividundo. An 
action to procure a judicial division of 
joint property. Hunt. Rom. L. 194. It 
was analogous in its object to proceed
ings for partition in modern law. 

Actio damni injuria. A general 
phrase corresponding to the modern 
"action for damages." It embraced a 
great variety of actions for lQsses sus
tained from wrongful, including negli
gent, acts. Hunt. Rom. L. 97. 

Actio de dolo. Actio de dolo 
malo. Actions arising 'out of fraud 
were designated by these expression-s. 

Actio de pecunia constituta may be 
brought against anyone that has engaged 
to pay money, either for himself or 
another, without any stipulation coming in; 
if be bas promised to be a stipulator he is 
liable under the jus civile. Hunt. Rom. L. 
386. 

Actio depositi. Included several 
actions appropriate to enfor~e the obli
gations of a depositary, or a depositor. 
Hunt. Rom. L. 308. 

Actio directa. Actio contraria. 
These ci viI-law terms related to a dis
tinction between the remedy for enforc
ing a main or principal obligation and 
the one allowed for enforcing a counter 
obligation. They embody much the 
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same idea as is indicated in Anglo
Saxon jurisprudence by tbe terms origi
nal and cross bill on action. See also 
ACTIO CIVILIs,supra. 

Actio emptio An action employed 
in behalf of a buyer to compel a seller to 
perform his obligations or pay compen
sation; also to enforce any special agree
ments by him, embodied in a contract 
of sale. Hunt. Rom. L. 332. 

Actio ex contractu. Action from 
contract. Actio ex delicto. Action 
from wrong. This division of actions, 
in civil law, corresponded, in general 
nature, to that which was maintained 
in common-law jurisprudence between 
actions of contract and of tort. 

Actio ex stipulatu. Unde!· the civil 
law, a promise unilateral, or unsup
ported by any counter-promise as a con
sideration, might be made legally bind
ing when given in due form of question 
and answer. Such a promise was 
called a stipulation, and an action to 
enforce one was an action ex stipulatu. 
Hunt. Rom. L. 285. 

Actio furti. This expression includ
ed a variety of civil remedies for theft. 
Hunt. Civ. L. 180. 

Actio ill personam. Action towards 
the person. Actio in reID. Action 
towards the thing. If the immediate 
method and effect of the suit was upon 
the defendant, the first phrase applied; 
if upon specific property, the second. 
The same distinction has been main
tained in modern admiralty practice, 
and the distinction between personal 
and real actions in the common law is 
very analogous. 

Actio injuriarum. Included a va
riety of actions for personal injuries, 
those inflicted upon the wife, slave, or 
other person, in whose security the 
plaintiff had an interest, as well as those 
upon the plaintiff directly. 

Actio man dati. Included actions to 
enforce contracts of mandate, or obliga
tions arising out of them. Hunt. Rom. 
L.316. 

Actio negotiorum gestorum. In
cluded actions between principal and 
agent and other parties to an engage
ment, whereby one person undertook the 
transaction of business for another. 

Actio quanti minoris. See ACTIO 
1ESTIMATORlA, supra. 

Actio redhibitoria. An action to 
cancel a sale in consequence of defects 
in the thing sold. It was prosecuted to 
compel complete restitution to the seller 
of the thing sold, with its produce and 
accessories, and to give the buyer back 
the price, with interest, as an equivalent 
for the restitution of the produce. 
Hunt. Rom. L. 332. 

Actio stricti juriS. Action of strict 
right. The name of a class of actions 
under the civil law, the decision of 
which was governed by the yery terms 
of the defendant's contract or engage
ment, without power in the Judex or 
tribunal charged with ascertaining the 
facts and making application of the law 
to them, to exercise any equitable dis
cretion. 

Actio tutelre. Included various 
actions founded on the claims or obliga
tions arising on the relation analogous 
to that of gnardian and ward. 

Actio venditio An action employed 
in behalf of a seller, to compel a bnyer 
to pay the price, or perform any special 
obligations embodied in a contract of 
sale. Hunt. Rom. L. 332. 

Actio non accrevit infra sex ann os. 
Right of action did not accrue within 
six years. This phrase is not, like the 
preceding ones, a name of a class of 
civil-law actions, but is the distinctive 
phrase of the plea by which, in Latin 
forms of common-law pleading, the 
defendant claimed the benefit of the 
statute of limitations. A similar plea, 
more particularly appropriate in as
sumpsit, was non assumpsit infra sex 
annos; he did not contract within six 
years. 

Actio personalis moritur cum 
persona. A personal right of action 
dies with the person. Under this prin
ciple, actions for mere injuries to the 
person, the feelings, or the reputation, 
such as assault, libel, and slander, abate 
finally on death of the plaintiff before 
verdict; while right.s of action founded 
on contract or on injuries to property 
survive, and may be prosecuted by his 
representatives. The principle was for
merly much more broadly held than at 
the present day. 
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Aotionem non habere. Aotionem 
non ulterius habere. Th6'Se phrases 
were formerly used in the commence
ment of common-law pleas. The one 
signified that the plaintiff: ought not to 
have an action, because, &c., introduc
ing the facts relied on as a defence; and 
was often called, briefly, the actio non. 
The other signified that plaintiff ought 
not to have an action fnrther, and was 
called the actio non ulieriu8. 

ACTION. The employment of this 
~'word in its vernacular sense of conduct; 

vl,l-1 any thing done or performed; the exer
I!O cise of physical or legal powers by an Pi individual or body; is proper and not 

unusual in jurisprudence. Thus the 
expressions, "judicial action is often 
discretionary," "in the course he took, 
defendant was guilty of a criminal 
action," do not import a judicial pro
ceeding of any kind, but signify, in 
the most general way, something done. 
But in a technical sense much more fre
quent and important, action is a broad, 
generic term for the great mass of ordi
mu."y judicial proceedings, governed by 
established law, and prosecuted for 
enforcement of rights or redress or pun
ishment of wrongs. 

A term which is used so often must 
insensibly acquire some variations of 
meaning. Thus action, in its broadest 
sense, includes all the various proceed
ings ordinarily allowed in courts of jus
tice; more narrowly, and as opposed to 
prosecution, it includes the modes 
allowed to individuals for enforcement 
of civil rights or redress of private 
wrongs, excluding proceedings insti
tnted by government for pnnishment of 
offences; or, as opposed to suit, it 
means an ordinary proceeding accord
ing to the course of courts of law, 
excluding resort to equity or to remedies 
of equitable cognizance. See SUIT. 

Prior to the era of codes of re
formed procedure, and while common
law and equitable remedies were every
where distinct, there was ground to 
say that, by general usage, action 
meant the ordinary proceeding enter
tained in common-law courts for admin
istering such redress or plmishment as 
was within their powers. It might 
comprise the proceeding for punishment 

of public offences, as weH as that for 
redress of private wrongs ; but very 
usually the former was distinguished as 
indictment or prosecution, and action 
was employed as more appropriate for 
lawsuits of individuals. 

The New York code of procedure, 
after dividing remedies into actions and 
special proceedings, defines (in § 2) 
action as " an ordinary proceeding in a 
court of j nstice, by which a party prose
cutes another party for the enforcement 
or protection of a right, the redress or 
prevention of a wrong, or the punish
ment of a public offence." This defini
tion has been re-enacted in many states, 
and has received general approval. It 
was a fundamental principle of the sys
tem thus introduced, to merge oommon
law and equitable modes in one uniform 
remedy; both kinds of rights are pros
ecuted by "action," as the technical 
term, and "snit" is relegated to the 
vernacnlar. 

Action is the form of a suit given by 
law for the recovery of that which is one's 
due; the lawful demand of one's right. 
Co. Lilt. 285, 285 a. 

The means by which men litigate with 
each other. 3 Black. Com. 117. 

The right of recovering in a court of 
justice what is due or owing to one's self. 
Brown. 

The legal demand of a right, without 
regard to the fonn of the proceedings by 
which such right may he enforced. Bridg
ton v. Bennett, 23 Ate. 420, 425. 

The legal demand of one's right. Far
rington v. Freeman, 2 Edw. 572; Bank of 
Commerce v. Rutland & Washington R. R. 
Co., 10 How. P,·. 1; Overseers of Clayton 
v. Beedle, 1 Barb. 11. 

A legal demand of one's right, or the 
right of prosecuting to judgment for what 
is due to one's self; and thus understood it 
does not include a mandamus, the issuing of 
which is discretionary. People v. Sage, 3 
How. Pro 56. 

Action may be defin(>d as an abstract 
legal right in one. person to prosecute 
another in a court of justice ; and suit, as 
the actual prosecution of such right in a 
court of justice. Matter of Hunter, 6 
Ohio 499. 

Thus, a statute providing that an action 
for the killing of the father shall snrvive, 
upon the death of the widow, to the children, 
means the right of action. David V. 
South-western ·R. R. Co., 41 Ga. 223. 

In the New York revised statntes, action 
generally designates a suit at law; but the 
word suit may mean either a proceeding at 
law, or one in equity. Didier V. Davison, 
10 Paige Ch. 615. 
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Civil action, in the Iowa code, is used in 
distinction from criminal action, and in
cludes proceedings in equity. Kramer v. 
Rebman, 9 Iowa, 114. 

Action, in a statute, sometimes inc1u'de~ 
suits in chancery. Coatsworth v. Barr, 11 
Mich. 199. 

Action, includes proceedings by foreign 
attachment. Allen v. Partlow, 3 S. C. 417. 

It includes writ of error. Ulshafcr v. 
Stewart,71 Pa. St. 170. 

A writ of error is not a suit or action 
within the provisions of a statute to sue in 
ffYl"ma paupe:l·is. Moore v. Cooley, 2 Hill, 
412; s. P. McDonald v. Bank for Savings, 
2 How. Pro 35. 

Neither certiorari nor mandamus are ac
tions within a statute providing that, on 
the expiration of the term of office of an 
officer against whom an action is pending, 
the court shall substitute his successor. 
People v. Sage, 3 How. Pro 56; People v. 
Oswego County Court, 2 Thomp. If" C. 43l. 

A writ of error is not an action or suit, 
within a provision that no action or suit 
brought by persons in their official capacity 
shall ahate by the determination of such 
capacity by death or otherwise, but their 
successors sball be substituted. Overseers 
of Poor v. Beedle, 1 Barb. 11. 

In a statute providing for continuance of 
any action after-death of a party, action has 
been beld to include appeals from decrees 
of courts of probate. Stiles' Appeal, 41 
Ccmn.329. 

In a proviso that an act permitting in
terested witnesses to testify, "shall not 
apply to actions by or against executors," 
&c., action has been held to include all civil 
proceedings. McBride's Appeal, 72 Pa. St. 
480. 

Petitions for tbe location of highways 
pending before county commissioners are 
not actions, within the meaning of a statute 
saving pending actions from the effect of 
certain statutes regulating appeals. Web
ster v. Commissioners of Androscoggin, 63 
Me. 27. 

A proceeding for assessment of damages 
for land taken for a higbway is not an 
action. Valentine v. City of Boston, 20 
Pick.20l. 

Action, as defined in the New York code 
(see supra), includes: ,Any judicial proceed
ing which, if conducted to a termination, 
will result in a judgment; sucb as a proceed
ing in a justice's court, under a mechanic's 
lien law. People v. County Judge of Rensse
laer, 13 How. Pro 398. 

All civil actions, not only such as were 
formerly actions at law, but also such 
as were formerly suits in equity. Cor
son v. Ball, 47 Barb. 452; Bank of Com
merce v. Rutland, &c. R. R. Co., 10 How. 
Pr.1. 

A creditor's suit. Quick u. Keeler, 2 
Sandf. 231. 

A proceeding for partition. Backus v. 
Stil well, 3 How. Pro 318; 1 Code R. 70; 
Myers v. Rasback, 4 How. Pro 83. 

A proceeding in the nature of a writ of 
quo warranto. People v. Cook, 8 N. Y.67. 

Proceedings on the reference of a claim 
against an executor or administrator, under 
2 Rev. Stat. 88, § 36. Lansing v. Cole, 3 
Code R. 246. 

It does not include: A proceeding to as
sess damages on the laying out of plank
roads. Ex parte Ransom, 3 Code R. 148. 

Proceedings upon a submissiou of a COD
troversy without action. Lang v. Ropke, 1 
Duer, 701. 

Proceedings against the heirs, executors, 
&c., of a deceased judgment debtor. Mills 
v. Thursby, 2 AM. Pr.432. 

Actions are called common-law actions, 
or statutory actions, according as they 
were accorded by the common law, or 
have been created by statutes. 

Actions are called civil, when they lie 
in behalf of persons to enforce their 
rights or obtain redress of wrongs in 
their relation to individuals; criminal, 
when they are instituted on behalf of the 
sovereign power, for the purpose of pun
ishing offences against the public; and 
penal, when they are brought, either by 
the state or by an individual under per
mission of a statute, to enforce a penalty 
imposed by law for the commission of a 
prohibited act. 

The English courts of judicature act, 
36 & 37 Viet. ch. 66, § 100, prescribes 
that in lhe construction of that act 
"action shall mean a civil proceeding 
commenced by writ, or in such other 
manner as may be prescribed by rule of 
court, and shall not include a criminal 
proceeding by the crown." 

Actions are styled real, personal, and 
mixed, according as they seek to recover 
real property', or payment of money by 
way of damages, &c., or both. 

Action real is that action whereby a man 
claims title to lands, tenements, or heredita
ments, in fee or for life; and these actions 
are possessory, or auncestrel : possessory, of 
a man's own possession and seisin; or aun
cestrel, of the possession or seisin of his an
cestor. 

Action personal is such as one man 
brings against another, on any contract for 
money or goods, or on account of any 
offence or trespass; and it claims a debt, 
goods, cbattels, &c., or damages for tbe 
same. 

Action mixed is an action that lieth as 
well for the tbing demanded as against the 
person that bath it, in wbich the thing is 
recovered, and likewise damages for the 
wrong sustained: it seeks both tbe tbing 
whereof a man is deprived and a penalty 
for the unjust detention. Jacob. 
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By the real actions of the English law 
we understand specially the old feudal ac
tions brought for the recovery of land, or 
any freehold interest therein. 

Actions personal, as opposed to actions 
real, are such whereby a man claims a 
debt, or personal duty, or damages in lieu 
thereof; and likewise whereby a man 
claims It satisfaction or damages for some 
injury done to his person or property. 
Mozley !t W. 

Actions are called local, when they 
relate to or involve a subject-matter hav
ing, in the view of the law, an indepen
dent location, in which case the place of 
trial is governed by the location attrib
uted to the snbject; and transitory, when 
they are unconnected with such fixed 
subject-matter, and may be tried where 
the person of the defendant is reached. 

Popular actions, in English usage, 
are those actions which are given upon 
the breach of a penal statute, and which 
any man that will may sue on account 
of the king and himself, as the statute 
allows and the case requires. Because 
the action is not given to one especially, 
but generally to any that will prosecute, 
it is called action popular; and, from the 
words used in the process (qui tam pro 
domino rege sequitur quam pro se ipso, 
who sues as well for the king as for him
self), it is called a qui tam action. 

Actions are called, in common-law 
practice, ex contractu, when they are 
founded on a contract; ex delicto, when 
they arise out of a wroug. 

The common-law action was com
menced by a writ, which, under the prac
tice in several of the states, embodied 
~ufficient information of the case set up 
by plaintiff to serve the purpose of a 
declaration. Where this is not required. 
the plaintiff. in a common-law action, 
opens the pleadings by a declaration 
~howillg his cause of action. To this 
the defendant interposes a demurrer or 
a plea; and following the plea there 
might be, until recent statutory 
changes, a long series of replication, 
rejoinder, and the like, framed accord
ing to astute rules, prescribed by the 
science of special pleading, for bringing 
the parties to a distinct simple issue. 

Under the codes, action is commenced 
by summons, which is scarcely a judicial 
process, bnt rather a notice from com
plainant to defendant to appear and de-
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fend. It proceeds by pleadings of a 
simple nature, limited to a complaint or 
petition and an answer, except where 
the answer alleges an affirmative claim 
or cOl,ll1ter-cause of action, when a reply 
is appropriate. Issues are raised by an 
implied traverse of the answer or reply. 

ACTIONABLE. That which may be 
th'e subject of an action. Thus words 
which are slan.derous, and for the speak
ing of which an action may be main
tained, are spoken of as actionable. 

ACTOR. A plaintiff. Used as the 
opposite of reus, a defendant. 

Also, used of the party who, for the 
time, has the initiative in the suit. 

Actor sequitur forum rei. Ac
cording as rei is intended as the genitive 
of res, a thing, or reus, a defendant, this 
phrase means: The plaintiff follows the 
forum of the property in suit, or the 
forum of the defendant's residence. 

Actore non probante, reus absol
vitur. The plaintiff not proving his 
case, the defendant is absolved. A 
principle more frequently expressed by 
the maxim, Actori incumbit probatio, q.v. 

Actori incumbit probatio. Upon 
the plaintiff rests the burden of proof. 
If the plaintiff does not prove his case, 
or establish his claim, the defendant is 
not required to refute it, and the action 
fails. Thus, where the. right of posses
sion of property is in question, the de
fendant is not bound to show any title 
to the possession nntil the plaintiff has 
shown title sufficient to call in question 
the defendant's possession; and the 
plaintiff can recover only on the strengtJi 
of his own case, not on the weakness of 
the defendant's. Where his claim is in 
equity, he is bound to prove it to be 
better, more just, more equitable, than 
the defendant's claim, whether the lat
ter be in law or equity. Fisk v. Pot
ter, 2 Abb. Dec. 138; 2 Keyes, 64. 
But the application of this principle is 
somewhat modified by the further maxim 
on the same subject, Affirmanti, non ne
ganti, incumbit probatio, q. v. 

ACTUAL. That which is real, which 
exists in fact, and in the time being ; in 
contradistinction to that which is merely 
conceived or is imputed by construction, 
or is theoretic, or is suggested as of 
future occurrence. 
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Something real, in opposition to con· 
structive or speculative,-something" ex· 
isting in act." State". Wells,31 Conn. 210, 
213. 

The word occurs in several legal 
phrases, of which the following are of 
leading importance: 

Actual cost. The price which has 
been in fact paid for a thing purchased. 
Where a revenue law has imposed duties 
on goods according to their actual cost, 
this means the actual price paid in a 
bona fide purchase, and not the market 
value. Alfonso v. United States, 2 Story, 
421; United States v. Sixteen Packages 
of Goods, 2 Mas. 48. 

Actual damages. Money awarded 
to be paid by a wrong·doer to an injured 
person in compensation for his x:eal loss 
or injury;. in distinction, on the one 
hand, from a merely nominal sum al
lowed as matter of course and upon legal 
theory, because his right has been vio
lated; and, on the other, from a sum al
lowed to be imposed by way of punish
ment, or from motives of public policy, 
to prevent repetition of such wrongs. 
See DAMAGES. 

Actual determination. Some stat
utes giving a right of appeal restrict it 
to a review of an actual determination 
of the court below; such as N. Y. Code 
of Pro. § 11. 

A judgment by default, affirming a 
judgment appealed from, is not an "ac
tual determination," within the meaning 
of such a statute, McMahon v. Rauhr, 
47 N. Y. 67; nor is a judgment entered 
in a lower court, upon a remittitur from 
an appellate court, and in conformity 
therewith, Wilkins v. Earle, 46 N. Y. 
358; 42 How. Pro 255; nor is a judg
ment reversing a judgment below, and 
ordering a new trial, Frank v. Benner, 
3 Daly, 422. But an appeal lies from a 
judgment entered after an order deny
ing a new trial, although the judgment 
is not directed in the order; for such a 
judgment is, in effect, an " actual deter
mination," the entry of judgment below 
having been suspended until the order 
was made. Caughey v. Smith, 47 N. Y. 
244. 

Actual notice is a notice really 
given, - a notice by means which bring 
the fact to the mind of the person con
oerned, and give him a knowledge of it; 

as distinguished from an imputation of 
knowledge on a theory of law, that, be
cause the fact was publicly recorded, or 
means of knowing it existed, the person 
concerned is to be treated as if he had 
knowledge. 

Notice is actual, when it is directly and 
personally given to the party to be notified; 
and constructive, when the party, by cir· 
cUlUstances, is put upon inquiry and must 
be presumed to have had notice, or by judg. 
ment of law is held to have had notice. 
Jordan V. Pollock, 14 Ga. 145. 

Actual occupation or possession. 
Actual occupant, as uscd in the provisions 
of the New York revised statutes governing 
ejectment, means no more than" tenant in 
possession." A soldier of the United States 
in charge, under superior officers, of land, 
as the property of the United States, is not 
such occupant. People v. Ambrecht, 11 
Abb. Pro 97, 101. 

Neither actual occupation, residence, or 
cultivation are necessary to constitnte ac
tnal possession, when the property is so 
situated as not to admit of any p'ermanent, 
useful improvement, and the contiimal claim 
of the party has been evidenced by public 
acts of ownership, snch as he would exer· 
cise over property which he claimed in his 
own right, and would not exercise over any 
other. Ewing ... Burnet, 11 Pet. 41; 1 Mc· 
Lean, 266; and see Watkins V. Holman, 16 
Pet. 25. 

One who erects a saw·mill on land, 'and 
has mill employes residing thereon, although 
himself absent, and residing in another 
county. is in "actnal possession" and ., oc
cupation " of the land within the meaning 
of Iowa Rev. 3, § 3318,-entitling such 
person to written notice of levy. Fleming 
v. Maddox, 30 Iowa, 239. 

Actual possession, as used in the 
provisions of N. Y. Rev. Stat. 312, § 1, 
authorizing proceedings to compel the de
termination of claims to real property, 
means a possession in fact effected by ac
tual entry upon the premises; an actual oc
cupation. Churchill V. Onderdonk, 59 N. Y. 
134. 

It means an actual occupation or pos· 
session in fact, as contradistinguished from 
that constructive one which the legal title 
draws after it. The word actual is used 
in the statute in opposition to virtual or 
constrnctive, and calls for an open, visi. 
ble occupancy. Cleveland v. Crawford, 14 
N. Y. Supreme Ct. 616. 

Actual payment. The statutes au
thorizing the formation of limited part
nerships, and exempting a special partner 
from general liability, generally require 
proof to be made at the formation of the 
partnership that the capital has been 
actually paid. It has been held that a 
contribution to the capital, made in 
goods, is not a compliance with this ra-
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quirement. Haviland v. Chase, 39 Barb. 
283. But a payment contributed in 
checks of third pel'sons, upon bankers, 
which checks are afterwards paid, is an 
actual cash payment within such a stat
ute. Hogg v. Orgill, 34 Pa. St. 344. 

Actllal total loss. A real destruc
tion of property insured against losses 
at sea; a loss in fact, depriving the 
insured party of the original thing in
sured, as distinguished from such in
jury or change of condition as by the 
theory of insurance law entitles the in
sured to recover the insurance money, 
although the property may subsist in a 
condition admitting its being delivered 
to the insurers by abaudonment. 

Actual total loss is not quite equivalent 
to destruction: thus, a ship is totally lost 
when lost as a ship; a cargo is totally lost 
when lost as a cargo; and either ship or 
cargo is a total loss to the insured owner 
when he has 1000t all possession of, or power 
or control over them, although they may 
continue to exist in specie as before. But 
in the latter case there must be no rational 
hope, no practicable possibility, of recover
ing possession, and further prosecuting the 
voyage. Where a ship springs a leak and 
sinks in mid-ocean, though part of the cargo 
may fioat and is picked up by other vessels, 
there is an actual total loss. So goods 
which, while they exist in specie, are so 
damaged they cannot be reshipped, and 
could not arrive in specie at their final 
destination, the loss is an actual total loss. 
So, if a ship be burned to the water's edge, 
and still fioats, incapable of repair; but if 
near the shore and in shoal water, the loss is 
not an actual total loss until it is ascertained 
that she cannot be weighed and recovered; 
nor is damage by fire an actual total loss, 
if the ship can be repaired. Pars. Mar. Ins. 

Actual total loss is where a vessel ceases 
to exist in specie, becomes a "mere con
geries of planks," incapable of being re
paired; or where, by the peril insured 
against, it is placed beyond the control of 
the insured, and beyond his power of re
covery. Globe Ins. Co. v. Sherlock, 25 
Ohio St. 50. 

ACTUARY. In English ecclesiasti
cal law, the actuary is an officer similar 
to a clerk or scribe, charged with the 
duty of registering the canons and con
stitutions of the convocation. 

In modern usage, the term generally 
signifies the computing ,officer of an 
insurance company, the person who cal
culates the risks and premiums for fire, 
life, and other insurances. 

Actus curiee neminem gravabit. 
An act of the court shall prejudice no 

one. The court will not suffer either 
party to an action to be prejudiced by 
the action or delay of the court itself. 
Thus, where the decision of a cause 
is delayed by the court without any 
laches of one of the litigants, and the 
other litigant dies before judgment, the 
court will order judgment to be entered 
nunc pro tunc, if necessary, to meet the 
justice of the case. Cumber v. 'Wane, 
1 Str. 425; Moor v. Roberts, 3 C. B. N. s. 
844; Miles v. Bough, 3 Dowl. &" L. 105. 

Actus Dei nemini facit injuriam. 
An act of God does injury to no one. In 
another form, Actus Dei nemini e,~t dam
nosus. An act of God is hurtful to no 
Ol1e. Inevitable accidents, occurring 
without the intervention of man, are so 
treated by the law'as to affect no one 
injuriously. Things which are inevi
table by the act of God, which no indus
try can avoid nor policy prevent, should 
not be construed to the prejudice of any 
person, in whom there has been no 
laches. Broom Max. 230. Thus a 
common carrier is not held liable for 
loss, damage, or delay in the carriage of 
goods arising from the act of God; 
e.g., from a tempest. The rule that, 
upon the death of a lessor who has only 
an estate for his life, before the day on 
which rent reserved is made payahle, 
the rent shall be apportioned, is an 
illustration of the same principle. So 
with the rule that upon the death of a 
tenan t for his' own life his executors 
shall take the emhlements, the estate 
being deemed to be 'determined by the 
act of God. Loss or damage, occurring 
without a wrongful or culpable act of 
any person, does not constitute injuria, 
within the meaniug of these maxims. 
but is distinguished by the term dam
num absque injuria, q. v. 

Actus legis nemini facit injuriam. 
An act of the law does injury to no one. 
In another form, Actus legis nemini est 
damno,~us. An act of the law is hurt
ful to no one. An act of the law is to be 
limited in its operation, so that it shall 
not :work prejudice to the rights of any 
person. lilustrations of this principle 
are found in the application of rules 
relative to the effect upon rights of 
property, of marriage, divorce, merger 
of estates, &0. See Milbourn v. Ewart, 
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5 Term, 381 ; Cage v. Acton, 1 Ld. 
Raym. 515; Calland I'. Troward, 2 
H. Bl. 324; and 2 Black. Com. 123. 
The distinction referred· to under the 
preceding maxim between injuria and 
damnum absque injuria (q. v.) is to be 
understood of the actus legis as well as 
of the actus Dei. 

Actus me invito factus, non est 
meus factus. An act done without 
my assent is not my act. Where an act 
is performed unwillingly or involun
tarily, under force, intimidation, or fear, 
it is not to be regarded as the act of the 
person performing it, and he is not 
bound by or responsible for such act. 
The case of a lighted squib thrown by 
one person and warded off by another, 
where the latter is not held responsible 
for the injury resulting, is a familiar 
illustration of an act done involuntarily. 
The execution of a deed under duress 
is an instance of an act done unwill
ingly, which is therefore void. The 
force or duress must, however, be ille
gal or improper to bring the case within 
the meaning of the maxim. Thus the 
execution of a deed, compelled by judi
cial decree, is valid, as the act of the 
grantor, although unwillingly performed. 
Trayn. Max. 21. A similar ·principle, 
applicable chiefly to criminal cases, is ex
pressed by the maxim next following. 

Actus non facit reum, nisi mens 
sit rea. An act does not make one 
guilty, unless the intention be gullty. 
A mere overt act, :without criminal or 
wrongful intention, does not render the 
performer of it guilty of crime, nor 
even, under some circumstances, civilly 
liable for resulting injury. To consti
tute a crime, the intent and the act 
must both concur. Thus to take the 
property of another without his consent 
or against his will is criminal, if the 
criminal intent be present, prompting 
the act; but to take the property of 
another in mistake, in ignorance, or 
through mere heedlessness, is not crim- ' 
inal. In both cases the overt act is the 
same, but the intention is different. 
So a person offering counterfeit coin, in 
ignorance that it is counterfeit, commits 
no crime; while the same act, accom
panied with knowledge that the coin 
offered is counterfeit, is criminal, 1e-

cause of the criminal intention to utter 
base coin. Yet a criminal intent is 
often presumed from overt acts only, in 
cases coming within the principle that 
every man is supposed to intend the 
necessary, or even the probable and nat
ural, consequences of his own acts. 
ThuH the malice aforethought requi
site to constitute the crime of murder 
at common law is sufficiently proved by 
showing that the killing was intentional, 
and without justification or excusable 
cause, although no enmity or ill-will of 
the accused towards the deceased is 
shown. Rex v. Farrington, Russ. §r R. 
207; Rex v. Harvey, 2 Barn. §r C.264. 
So where an attack is made with a 
deadly weapon, or in a manner showing 
an utter disregard of conseqnences, and 
death ensues, the crime is murder; and, 
in general, where any act manifestly 
unlawful and dangerous is,done deliber
ately, the mischievous intent will be 
presumed, unless the contrary be shown. 
1 East P. C. 231. Moreover, when the 
law positively forbids a thing to be 
done, it becomes thereupon ipso facto 
illegal to do it wilfully, or in some cases 
even ignorantly, or, perhaps, even to 
effect an ulterior laudable object; and, 
from the mere infraction of the law, the 
intention to break the law must be in
ferred. Broom Max. 307, and cases cited. 

The converse of this principle is of 
wide application, and, by analogy, illus
trates the relation between the overt act 
and the intention in criminal cases. So 
long as an act rests in mere intention, 
it is not punjshable; but when the act 
is done, the law judges not only of the 
act itself, but of the intent with which 
it was done; and if the act be coupled 
with an unlawful and malicious intent, 
though in itself the act would otherwise 
have been innocent, yet the intent being 
criminal, the act likewise becomes crim
inal and punishable. Rex v. Higgins, 
2 East, 21; Rex v. Scofield, cited 2 East 
P. C. 1028; Dugdale u. Regina, 1 Ellis 
§r B. 435. 

So far as the maxim is applicable to 
civil remedies,the saIDe principles gov
ern its interpretation. Thus, in ordi
nary actions for slander or libel, 1£ the 
defamatory matter was spoken or pub
lished on a proper occasion, malice in 
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fact must be 'proved i but if such speak
ing or publication was without just 
cause or excuse, malice will be iuferred, 
without regard to the actual intention 
of the party. 

AD. To, for, at, until. Occurring 
in many Latin phrltses, such as; 

Ad admittendum clericum. For 
admitting a clerk. The name of a writ 
which lay at common law in favor of 
one who had, by the proper legal pro
ceeding (as by action of quare im1!edit), 
established his right of presentatlOn to 
a benefice. It was directed to the 
bishop, requiring him to admit the ~a~ 
ron's clerk to the benefice. The WrIt 1S 
practically obsolete. 

Ad aliud (or sometimes alium) exa
men. To another tribunal. 

Ad colligendnm bona defuncti. 
For collecting the goods of the de
ceased. While a dispute is pending as 
to who shall be appointed executor or 
administrator, or probate of a will is 
delayed, the circnmstances of the estate 
often require that the court of probate 
should appoint some person, tempora
rily, for collecting and preserving the 
assets. His commission, in old fOrIlls, 
was characterized by tbis Latin phrase. 

According to the New York practice, 
when a case arises calling for the issu
ing of letters of collection, the selection 
of the collector rests wholly in the dis
cretion of the surrogate. The collector, 
when appointed, takes an oa~h and 
gives a bond in manner prescl'lbed by 
statute. His powers are strictly conserv
ative, the purpose of the appointment 
being only to preserve the asset~. He 
has no anthority to pay debts; still less 
to pay legacies or make distributio~; 
and his power of selling goods or dlS
bursing moneys is limited to sales and 
payments necessary for collecti~n or 
preservation of the estate, un~ll the 
time arrives when he can tUl'll 1t over 
to a.n authorized executor or adminis
trator. Dayt. Surr. 251, 311, 583. 

Ad communem legem. At the com
mon law. The name of a species of writ 
of entry at common law, brought by a per· 
son entitled in reversion, to recover land 
which had been wrongfully alienated by 
the tenant for life. It could be brouljlht 
only after the death of the tenan t for hfe. 
Having been long obsolete, it was abolished 

in England by Stat. 3 & 4 Wm. IV. ch. 27, 
§ 86. Mozley!t W. 

Ad damuum. To the loss. A com
mon-law declaration, after alleging the 
acts forming the cause of action, closes 
with the clause or formula that they 
were to the damage of the plaintiff so 
many pounds (or dollars), namiug a 
sum, wherefor he bl'ings suit. The 
Latin version of this clause, in the old 
forms, gave a name to it which is still 
retained; the clanse in the plaintiff's 
pleading, in which he alleges the 
amount of his loss, for which. be claims 
recovery, is called the ad damnum clause, 
or the ad damnum. 

Ad ea quae frequentiu~ accidunt 
jura adaptantur. Laws are adapted to 
cases which frequently occur. A stat
ute, which, construed according to its 
plain words, is, in all cases of ordinary 
OCCllIrence, in no degree inconsistent 
or unreasonable, should not be varied 
by construction in ever! case, m~!l'ely 
because there is one poss1blc but h1ghly 
improbable case in which the law would 
operate witb great severity and against 
our notions of justice. The utmost that 
can be contended is that the construc
tion of the statute should be varied 
in that particular case, so as to obviate 
the injustice. Miller V. Salomons, 7 
Exch. 549; 8 I d. 778. If the words of 
the law do not extend tQ a case of I:are 
occurrence, throngh inadvertence of the 
leCTislatUl'e or otherwise, the construction 
will not be strained to suit snch a case, 
it being deemed a casus omissu.~, which 
the courts will not supply. The gen
eral principle applies to the unwritten 
law as well as to statutes. Hawtayne v. 
Bourne, 7 Mees. &' W. 599. 

Ad exhaeredationem. To the dis
herison i to the injury of the inheri
tance. 

Ad fidem. (Holden) to allegiance. 
Ad filum. To the thread. See AD 
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Ad finem. To the end. Often ab
breviated ad fin. It is chiefly used in 
references to books, as a direction to 
read from the place designated to the 
end of the chapter, section, &c. 

Ad inquh-endum. For inquiring. 
Characteristic words of a common-law 
writ directing inquiry to be made of 
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any thing relating to a cause depending. 
Brown. 

Ad interim. In the mean time. 
Ad litem. For the suit. Used to 

designate a guardian appointed to pros
ecute or defend a suit on behalf of a 
party incapacitated by infancy or other
wise; such guardian is termed a guar
dian ad litem. 

Ad medium filum aqme. To the 
middle thread of the stream. Ad 
medium filum vial. To the middle 
thread of the way. It is a doctrine of 
conveyancing often applied, that a deed 
describing lands as bounding on a 
stream or on a highway, without any 
thing to idlWtify the line more exactly, 
is understood to mean bounded by the 
centre line or middle thread of the 
stream or road; provided always that 
the grantor's own title extended so far. 

Ad ostium ecclesial. At the door 
of the church. An ancient kind of 
dower was termed "dower ad ostium 
ecclesire," because the wife was en
dowed by the husband at the door of 
the church (when ceremonies of mal
riage were performed at the church 
door) of the whole of his lands, or such 
-part of them as he might then specify, 
or even of his personal estate; but this 
has been disused and abolished by stat
ute. 2 Black. Com. 133. A trace 
remains in the malTiage ritual of the 
Church of England, in the words ad
dressed by the man to the woman, 
"With all my worldly goods I thee 
endow." 

Ad proximum antecedens fiat 
relatio, nisi impediatur sententia. 
Let a reference be to the nearest ante
cedent, unless the meaning hinders. 
A word of reference is to be understood 
as intended to refer to the antecedent 
nearest it, unless the ·evident meaning 
of the writer compels a different con
struction of the instrument under con
sideration. Where the context requires 
a deviation from the rule, the relative 
may be connected with nouns which go 
before the last antecedent.. Staniland 
u. Hopkins, 9 Mees. &- W. 192. In all 
cases" the last antecedent" is the last 
word which can be made an antecedent 
so as to have a meaning. And the 
intent will control the strict grammati-

cal rule; as in case of an award that one 
should pay before such a feast ten 
pounds to another, and that then the 
other should make him a release, the 
word then should not then be referred to 
the time of the feast, but to the time of 
payment of the money. Dyer, 15 b, 
argo 

Ad qUalstionem facti non respon
dent judices; ad qUalstionem legis 
non respondent juratores. To a 
question of fact the judges do not an
swer; to a question of law the jurors do 
not answer. Or conversely, Ad qures
tionem juris respondent judices; ad qures
t-ionem facti re.'P0ndent juralores. To a 
question of law the judges answer; to 
a question of fact the jurors answer. 
A question or i8sue of fact must be 
determined by the jury; a question or 
issue of law must be determined by the 
judge. This maxim expresses a leading 
principle of procedure, a peculiar and 
characteristic featurA of the common
law system. One of many familiar 
instances of the application of the rule 
is the question of the validity of a deed, 
where the matters of fact, as the execu
tion, delivery, and accompanying cir
cumstances, are passed upon by the 
jury, and the jndge determines, as mat
ter of law, the legal sufficiency, and the 
constructio"n and effect of the instru
ment. In an action for malicious prose
cution, where the defendant givcs evi
dence tending to show reasonable and 
probable cause for the prosecution, the 
jury must find the facts; but the judge 
must decide, as matter of law, whether 
the facts proved amount to reason
able and probable cause. But in all 
cases, the question whether there be 
any evidence is for the judge; whether 
sufficient evidence, for the jury. An
other limitation of the rule is, that 
facts on which the admissibility of evi
dence depends are determined by the 
judge, not by the jury. Thus, if the 
competency of a witness, or of documen
tary evidence, turns on any disputed 
fact, the judge must decide it. And it 
is for the jury to determine the applica
tion of the law to the facts fonnd by 
them, at least in all cases where their 
verdict is general, - that is, for the 
plaintiff or for the defendant, guilty or 
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not guilty, - such a verdict being man
ifestly compounded of the facts, and the 
law as applicable to them. 

Ad quod damnum. The name of a 
writ commanding the sheriff to make 
inquiry" to what damage" a specified 
act, if done, will tend. 

Ad quod damnum is a writ which ought 
to be sued before the king grants certain 
liberties, as a fair, market, or such like, 
which may be prejudicial to others, and 
thereby it should he required whether it 
will be a prejudice to grant them, and to 
whom it will be prejudicial, and what prej
udice will come thereby. There is also 
another writ of ad qUOQ damnum, if anyone 
will turn a common highway and layout 
anothe~ way as beneficial. Termes de /a 
Ley. 

Ad quo·d non fuit respondendum. 
To which there was no answer. 

Ad respondendum. For answering. 
Words peculiar to certain writs em
ployed for bringing a person before the 
court to make answer in defence in a 
proceeding. Thus there is a capias ad 
respondendum, q. v.; also a habeas corpus 
ad respondendum. 

Ad satisfaciendum. To satisfy. 
The distinctive words of the writ of ca
vias ad satiSfaciendum, q. 'V., and other 
writs by which the sheriff was required 
to take the defendant to satisfy the de
mand of the plaintiff. 

Ad sectam. At the suit. Used in 
entitling causes or papers on the part of 
the defendant in a suit, in an abbrevi
ated form; as ., ads.," and sometimes 
" adsm." and "ats.;" e. g., Richard 
Roe ads. John Doe, -Richard Roe at 
the suit of John Doe. 

In many jurisdictions it has been the 
practice for the party who was the actor 
in each step or'proceeding to entitle that 
paper, placing his own name first and 
his adversary's after. Thus the defend
ant's pleadings and notices of motion 
would be entitled, --, defendant, 
ads. (for ad sectam) --, p,laintiff. 
If the paper thus entitled became 
the cause of a hearing and decision 
in court which was reported, the re
porter naturally entitled his account 
with the same formula. Hence many 
cases in older reports are entitled Roe, 
ads. Doe, instead of Doe v. Roe. This 
method was abrogated, for New York, by 
the reformed code of procedure, which 

introduced the rule that the title of a 
cause shoulu, from the outset and 
through all the proceedings, present the 
plaintiff's name first and the defend
ant's last. Whether the ' particular 
pleading or paper served emanates from 
the plaintiff or from the defendant, 
whether the cause is pending in the 
court of original jurisdiction or has 
been carried up by appeal, makes no 
difference; the same title is used 
throughout. 

Ad terminum qui preterit. For 
a term which has passed. Words in 
the Latin form of the writ of entry 
employed at common law to recover, on 
behalf of a landlord, possession of 
premises, from a tenant holding over 
after the expiration of the term for 
which they were demised. Wharton. 

Ad valorem. According to value. 
Duties upon imports have been im
posed by two different systems, some
times by requiring payment of a specific 
sum upon an article, by name, called 
specific duties; in other cases by re
quiring payment of a sum ascertained 
by a percentage on the value of t.he im
portation, called ad valorem duties. 

The term ad valorem, as used in the reve
nue laws, does not always mean the actual 
value of the article. United States v. 
Clement, Crabbe, 499. 

Additio pro bat minoritatem. An 
addition shows limitation. See ADDI
TION. 

ADDITION. 1. Some designation 
conferred on a person besides his name, 
to identify,him more precisely, has been 
called, especially in former conveyanc
ing, his addition. 

Addition is that which is given to a man 
besides his proper name and surname, that 
is to say, of what estate, degree, or mystery 
he is, and of what town, hamlet, or 
country. Additions of estate are these: 
yeoman, gentleman, esquire, and such like. 
Additions of degree are the names of dig
nity, as knight, earl, marquess, duke. 
Additions of mystery are: scrivener, paint
er, mason, carpenter. And there are ad
ditions of town, as, "of Dale." TermeB de 
ta Ley. . 

2. Addition, as used in its vernacular 
sense, in mechanic's lien laws, has re
ceived judicial construction. 

Under a statute giving a mechanic's lien 
upon an "addition erected to a former 
building," the new structure must be a 
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lateral addirion. It must occupy ground 
without the limits of the building to which 
it constitutes an addition j so that the lien 
shall be upon the building formed hy the 
addition, and the land upon which it stands. 
An alteration in a former building, by add
ing to its height, or to its depth, or to the 
extent of its interior accommodations, is an 
alteration merely, and not an addition, 
within the act. An addition erected to a 
former building is the appropriate and 
accustomed phrase, when speaking of an 
additional building, erected alongside of, 
and not one under, or on top of, a former 
building. If one should say he had erected 
an addition to his house, he would not be 
understood as saying that he bad put a 
cellar under it, or a story on top of it. 
Updike v. Skillman, 27 N. J. L. 131. 

A piazza is an addition to a building, 
within the mechanic's lien law of New 
Jersey; folding doors are not. Whitenack 
v. Noe, 11 N. J. Eg. 413. 

Additional. Embraces the idea of 
joining or 'uniting one thing to another, 
so' as thereby to form one aggregate. Thus, 
"additional security" imports a security, 
which, united with or joined to the former 
one, is deemed to make it, as an aggregate, 
tmfficient as a security from the beginning. 
Under a statute providing for giving addi
tional security for a guardian, the new 
sureties are liable, with the old ones, for all 
defaults of the guardian since the first 
bond. State v. Hull, 53 Miss. 626. 

ADEEM. To satisfy a legacy by 
some gift or substituted disposition, 
made by the testator, in advance. 
Ademption: an extinguishment of a 
bequest, by acts of the testator, indicat
ing an intent to substitute another 
disposition for it. . 

Ademption is the act by which the tes
tator pays to his legatee, in his lifetime, a 
general legacy which by his will he had 
proposed to give him at his death; also 
used to denote the act by which a specific 
legacy has become inoperative on account 
of the testator having parted with the sub
ject. Langdon v. Astor, 16 N. Y. 9, 40. 

Ademption, in strictness, is predicable 
only of llpecific, and satisfaction of gene
ral legacies. Beck v. McGillis, 9 Barb. 35, 
56. Langdon v. Astor, 3 Duer, 477, 541. 

An ademption of a legacy occurs where 
the thing specifically bequeathed is not in 
existence at the time of the testator's de
cease. Thus, if a horse be specifically be
queathed, and afterwards die during the 
testator's lifetime, or be ilisposed of by 
him, the legacy will be lost or adeemed, 
because there will be nothing on which the 
bequest can operate. Ford v. Ford, 23 N. 
H.212. 

Where one who has made his will, giving 
a legacy to a child or grandchild, afterwards 
gives a portion to or makes a provision 
for the child, though without expressing it 

ADJOIN 

to be in lieu of the legacy, it will be 
deemed an ademption if the circumstances 
indicate that intcntion, if it is not less 
than the legacy, if it is certain, and of 
the same general nature, &c. [Story Eq. 
§ 1111.) Clendenning v. Clymer, 17 Ind. 
155 j Weston v. Johnson, 48 Id. 1. 

If a testator bequeaths bank shares, and 
afterwards sells some of them, this sale is 
an ademption of the legacy pro tanto. 
White v. Winchester, 6 Pick. 48. 

Same as to sale, by testator, in his life, 
of one of several slaves given by his will. 
Goddard v. Wagner, 2 Strobh. 1. 

ADHERENCE. The name of a 
form of action by which, in Scotland, 
the mutual obligation of marriage may 
be enforced by either party. Bell_ It 
corresponds to the English action for 
the restitution of conjugal rights. 

ADJ ACENT. Lying close to, or bor
dering upon, something. People v. Scher
merhorn, 19 Ba1·b. 540, 556. Compare 
Peverelly v. People, 3 Park. Cr. 59, 69. 

A statute authorizing the entry of a 
specified quantity of public land adjacent 
to a certain boundary does not restrict the 
entry to land adjoining the boundary; 
land in the neighborhood, or convenient 
or near to the place mentioned in the act, 
may be taken. Henderson v. Long, 1 Cooke, 
128. 

Adjacent, applied to lots of land, to dis
criminate them as to locality from other 
lots, in a statute which undertakes to devest 
rights of property, and is therefore to be 
strictly construed, must be held synony
mous with contiguous; although in another 
and more general relation it might have a 
more extended meaning. Municipality No. 
2, 7 La. Ann. 76. 

ADJOIN. Adjoining, in a statute enact
ing that firing · a building, not the subject 
of arson in the first degree, but adjoining 
to or within the curtilage of a dwelling
house, shall constitute the offence of arso~ 
in the second degree, means, in actual con
tact with. Peverelly v. People, 3 Park. Cr. 
59. . 

The words, "adjoining to or OCCllpied31 
with a dwelling-house," in the Michiga~:1 
statute defining burglary, have a legal sig
nification, and must be construed in connec
tion. They mean something more than ad
jacent or contiguous. They evidently refer 
to the common-law definition of burglary, 
and mean a breaking into out-houses within 
the same enclosure, adjoining to the dwell
ing, and occupied as part thereof. People 
b. McGra, 1 Mich. N. P. 27. 

Adjoining, when applied to towns, in
cludes towns which corner together, as well 
as those having the same boundary line. 
Holmes v. Carley, 32 Barb. 440. 

A tract of land occupied as a homestead, 
situated eighty rods outside of the bounda
ry of a city, was held not embraced in the 
provision that tracts of land laid off into 
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town lots, adjoining the boundaries of a 
city, should be deemed a part of the city. 
Truax 11. Pool, 46 Iowa, 256. 

ADJOURN. To postpone action of 
a convened body until another time 
specified, or indefinitely, usually called 
to adjourn sine die. Adjournment; a 
postponement or putting off of proceed
ings until another time or place. 

The primary signification of adjourn is 
to put off to another day specified. But it 
has also the meaning of suspending busi
ness for a time; deferring; delaying. 
La Farge v. Van Wagenen, 14 How. p". 
54, 58. .5~ ~ . .b 

Adjourn atfd postpone, used in different 
clauses of a statute empowf'ring justices of 
the peace to put off causes pending before 
them, have been hdd synonymous. Bisp
ham v. Tucker, 2 N. J. L. 184 (254). 

Adjournment, as used in S. C. Const., 
art. 3, § 22, relating to the governor's ap
provalof acts, means an adjournment by 
the concurrent action of both houses of the 
general assembly. Corwin v. Comptroller
General, 6 Rwh. (S. C.) 390. 

Adjourned session; or, adjourned 
term. These expressions import a session 
or term which is but a continuation of a 
previous one; the same session or term 
prolonged. Thus, as the session or term 
preceding has not finally closed, the power 
of the court to correct an errOReous judg
ment continues. Van Dyke v. State, 22 Ala. 
N. s. 57. 

Adjourned session, as the term is used in 
Maryland, is considered as the same session 
with that at whjch the adjourument was 
made. Mechanic's Bank of Alexandria v. 
Withers, 6 Wheat. 106, 109. 

Adjourned summons. A summons 
taken out in the chambers of a judge, and 
afterwards taken into court to be argued by 
counsel. Hum, Eg. 

ADJUDGE. To determine, in the 
exercise of judicial power. Adjudged: 
decided judicially. 

Adjudged is sometimes used as a syno
nyme of declare or deem, and without im
plying any judgment of a judicial tribunal; 
as, in N. J. Rev. Laws, 272, § 1, "all lotter
ies shall be, and are hereby adjudged to be, 
common aud public nuisances." State v. 
Price, 11 N. J. L. 203, 218. 

Adjudged and deemed are not materially 
differeut in meaning. Blanfus v. People, 67 
N. Y. 107. 

ADJUDICATE. To determine in 
the exercise of judicial power. Synony
mous with adjudge in its strictest sense. 
Adjudication: a solemn 01' deliberate 
determination by the judicial power. 
In bankruptcy practice, the adjudica
tion is the decision upon the question 
whether the debtor is a bankrupt, as 

distinguished from the determination of 
other questions arising in the proceed
ings. 

Adjudication has several special uses 
in Scotch law; as to which see Bell ; 
Wharton. 

ADJUNCTION. One of the modes of 
industrial accession borrowed from the Ro
man law. It takes place where the prop
ertyof one man is added to that of another; 
as, for example, where a man builds on the 
ground of another. in such a case it is 
held that the proprietor of the grounds is 
entitled to the building; but, as the pre
sumption is' that it was erected in bona .fide 
belief that the ground was the property of 
the builder, he is entitled, in equity, to be 
indemnified to the extent, at least, of the 
benefit which he has couferred. B ell. 

ADJUST. To bring to proper rela
tions; to settle; to determine an amount 
due. Adjustment; a settlement or de
termination of the relative rights of 
parties, or of the sum due npon a de
mand. Used especially of the settle
ment of claims of insured parties after 
a loss, against insurers; the adjustment 
is the official determination what sum 
must be paid to satisfy the policy. 

Adjustment, in the law of insurance, is 
the settliug and ascertaining the exact J 
amount of the indemnity to which, under , 
the policy, the insured is entitled, after all 
proper allowances and deductions have been 
made; and fixing the proportions to be 
borne by the underwriters respectively. Be
fore a.ny adjustment is made, the under
writers require to be satisfied that a loss 
within the terms of the policy has occurred; 
and in the ordinary case the duty of makiug 
the requisite inquiries is devolved on the 
underwriter who has first subscribed the 
policy. In complicated cases of average 
loss the papers are usually submitted to a 
professional referee, to calculate and adjust 
the percentage rate of loss. After an ad
justment has been once made and signed, it 
is not usual for the underwriters to require 
further proof, but at once to pay the loss. 
It is not, however, conclusive and binding 
on the underwriters; for where the extent 
of the loss is disputed, the adjustment oper
ates merely as a transfer of the onus pro
bandi from the iusured to the underwriters. 
Bell. 

ADMEASUREMENT. A determi
nation by metes or boundaries of the 
extent of a right to lands. 

A writ of admeasurement lay against 
persons who usurped more than their 
share in the two following cases: Admeas
uremeut of dower, where the widow held 
from the heir more land, &c., as dower, 
than rightly belonged to her; and a.dmeas
urement of pasture, which lay between 
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those haYing common of pasture, where 
anyone or more of them surcharged the 
common. (Tel'lnes de la Ley.) Wharton. 

ADMINICLE. That which is brought 
in as aid or support to something else; 
something corroborative. AdminiculaT 
evidence is evidence brought in to ex
plain or complete some evidence which 
in its nature is primary, but which, 
as adduced, needs explanation 01' COl'fob
oration. 

Adminicle is a term used in the action of 
proYing the tenor of a lost deed; and signi
fies any writing, draft, or scroll, tending to 
establish the existence or terms of the deed 
in question. Bell. 

ADMINISTER. To serve in the 
conduct of affairs, in the application 
of things to their uses. Administration: 
the service rendered, or the charge or 
duty assumed. 

1. In estates, an administrator or 
administratl'ix is a man or woman 
charged, by letters from a courtOf pro
bate, with the duty of settling up the 
affairs of an estate, paying the debts, 
and discharging the legacies, or distrib
uting the unbequeathed assets, in cases 
where no executor has been appointed. 

Administrator is uniformly distin
guished from executor, being a personal 
representative Hamed by the court of 
probate, in opposition to one designated 
by will. But administration is not con
fined in meaning to the settlement of an: 
estate by an administrato!'; nor is exe
cution in frequent usc as meaning the 
performance of an executor's trust. 
Administration may mean the manage
ment of an estate by an executor, as 
well as that by an admi.nistrator. 

A public administrator is an officer 
authorized by the statute law of several 
of the states to superintend the settle
ment of e~tates of persons dying without 
relatives entitled to administer. 

Administer, in bonds giYen by adminis
trators, that the principal shall well and 
truly administer, according to law, has 
been held to bind the sureties only for the 
just payment of debts, and not for the 
proper apportionment of the distributable 
surplus. Moore v. Waller, 1 Marsh. 488; 
Barbour v. Robertson, 1 Litt. 93. 

Administration cum testamento an
nexo is granted when there is not any 
executor named in the will, or if an incapa
ble person is named, or a person who re
fuses to act. 

ADMIRALTY 

Administration de bonis non is 
granted when the first administrator dies 
before he has fully administered .. 

Administration durante minori 
aetate is where an infant is made executor, 
in which case administration with will an
nexed is granted to another, until the in
fant execntor attain the age of seyenteen 
years, when this administration ceases. 

Administration durante absentia is 
granted when the next of kin is heyon(} 
sea, lest the goods perish or the debts be 
lost. 

Administration pendente lite is 
granted where a snit is commenced in the 
probate conrt concerning the yalidity of a 
will, until the suit he determined, in order 
that there should be somebody to take care 
of the testator's estate. 

Administrator-in-law. By the law of 
Scotland the father is what is called the 
administrator-inola w for Iris children. As 
such, he is ipso jure their tutor while they 
are pupils, and their curator during their 
minority. The father's power extends over 
whateyer estate may descend to his chil
dren, unless where that estate has been 
placed by the donor or grantor under the 
charge of special trustees or managers. 
This power in the father ceases by the 
child's discontinuing to reside with him, un
less he continues to liye at the father's ex
pense; and with regard to <1augDters, it 
ceases on their marriage, the hnsband being 
the legal curator of his wife. Bell. 

2. In physiology, to administer means 
to cause a person to take into the hu
man system. 

To administer a drug or medicine is to 
direct and cause it to be taken. La Bean 
v. People, 33 How. Pro 66; 34 N. Y. 223; 
6 Park. C,-. 371. 

To constitute the crime of administering 
poison, nnder the Florida statute, it is not 
sufficient to place poison in food intended 
for certain persons, if they use none of 
such food. Sumpter V. State, 11 Fla. 247. 

What assistance to a suicide taking poi
son will constitute administering, see 
Blackburn V. State, 23 Ohio St. 146. 

ADMIRAL. The title of an officer 
high in command in the navy. 

ADMIRALTY. A court having 
jurisdiction o~ controversies arising out 
of navigation of public waters; also the 
system of jurisprudence particularly de
voted to those controversies. 

Throughout European commercial 
states, courts of admiralty have existed 
from earliest commercial times; having 
a jurisdiction generally co-extensive 
with navigable waters, and which 
embraced both questiolls of public 
right, including prize aud causes of 
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a private character that grew out of the statutes 24 & 25 Vict. ch. 10, and 
maritime employment and commerce; 26 Vict. ch. 24; and other enactments 
and this, as nations grew more com- have liberalized its practice. But the 
mercial, became in the end the most foregoing explanations are useful in in
important branch of the jurisdiction. troducing a brief sketch of the expansion 
Throughout tbe continent, authority to which has been given in recent years to 
determine maritime controversies was the term admiralty in the jurisprudence 
liberally accorded to these tribunals. of the United States j an important topic 

In England, in early times, less lib- to the American reader. 
erality was felt towards the exercise of The national constitution, without de
admiralty powers. The early course of :fining what shall be understood by the 
jurisprudence upon the subject was word, declares that the judicial power 
largely influenced by a sentiment of dis- of the general government shall extend 
trust and disapproval, which prevailed to cases of admiralty and maritime ju
among the common-law courts and law- risdiction. The early decisions of our 
yers, and to a degree among the people· courts assumed rather than decided that 
at large, towards the courts of admiralty. the admiralty jurisdiction here intended 
They were courts of foreign origin, and was only coextensive with admiralty 
were guided by the rules and forms, ob- jurisdiction in English jurisprudence; 
noxious through a long period to the that the provision meant to grant only 
English jurisprudents, of the civil law. the limited jurisdiction which was sig'ni
They rejected trial by jury, and confided fied by admiralty in the common law at 
the determination of both fact and law the date of the constitution j and that 
to the judge. Hence there was a con- the jurisdiction as vested in the national 
stant effort to limit the admiralty juris- courts was subject to the well-known 
diction, and to maintain that of courts limitations attached to it in England, 
of common law against any possible en- was confined to tidal waters, and was 
croachments from it; and this effort was excluded from the body of a county. 
particularly directed towards limiting But the necessities incident to' the 
the jurisdiction territorially. England's development of our interior commerce, 
rivers admit of but little or no commerce aud of navigation upon the lakes and 
above the ebb and flow of tides; hence rivers of the United States above, or 

. the tidal line was naturally claimed, by wholly independent of, tidal. influences, 
the co=on lawyers, to be the extreme have led the courts to reconsider this 
limit of the authority of courts of admi- assumption, to discard the restrictions 
ralty. And, while the flow of the tide with which the common law guarded 
might carry that jurisdiction up to high- the maritime jurisdiction, and to give it 
water mark, dong the shore and uP. the the scope and extent which have beeu 
bed of large streams debouching in the assigned to it among other nations; 
ocean, it was rigorously insisted that at until at length navigability, and not 
the ebb the maritime jurisdiction must tide, has been made the leading test in 
recede with the waters, and the courts determining what waters are within the 
of law must enjoy their authority, in admiralty jurisdiction, as it is under
turn, while the soil was left bare. More- stood and established in America. 
over, as the county was in common-law The earliest case of importauce in the 
jurisprudence the organillation or divi- development of the new view of admi
sion which underlaid the political and ralty is that of Waring v. Clarke, 5 How. 
legal administration of affairs, it was 441, decided by the United States su
insisted that admiralty should not break preme court in 1846. This was a case 
the legal integrity of a county. Tide or of a collision which occurred upon a 
no tide, occurrences within the body of river at a spot within the ebb and flow 
a county were withheld from its cogni- of the tide, but also within the body of 
zance. a county j and it presented the question', 

In recent years the jurisdiction of the whether, in this country, and under the 
English admiralty courts has been de- constitutional grant of admiralty powers 
fined anew, and in a larger spirit, by to the United States courts, places 

VOL. I. 3 
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within the body of a county were to 
be excluded. The court held that they 
are not: that county lines do not here, 
as in England, exclude admh·alty juris
diction. They decided that the grant 
of admiralty powers, in the constitution, 
to the courts of the United States was 
not intended to be confined to such cases 
as belonged to the admiralty jurisdic
tion in England, at the time of the 
adoption of that instrument. Such a 
limitation is inconsistent with the ex
tent of admiralty jurisdiction exercised 
by the colonies, with a just interpreta
tion of the constitution, and with its 
contemporary construction. Nor are 
the ancient English statutes declaring 
the jurisdiction in cases of collision 
not to extend to cases happening be
tween ships within the ebb and flow 
of ·the tide, bnt infra corpus comitatus, 
in force here. The general admiralty 
law furnishes a surer foundation for as
certaining the locality of marine juris
diction within the United States than 
the designation of it by the common-law 
courts of England. 

Almost at the very date of this adju
dication, congress, in the act of Feb. 26, 
1845 (5 Stat. at L. 726), gave what was 
then considered as a new and extended 
assertion of the jnrisdiction, bnt has 
since been seen to be wholly within its 
true boundaries, and to impose no real 
limitations upon. the grant. The act 
declared that the district courts of the 
United States (they being the admiralty 
courts) "shall have, possess, and exer
cise the same jurisdiction in matters of 
contract and tort, arising in, upon, or 
concerning steamboats and other vessels 
of twenty tons burden and upwards, 
enrolled and licensed for the coasting 
trade, and at the time employed in busi
ness of commerce and navigation be
tween ports and places in different 
states and territories upon the lakes and 
navigable waters connecting said lakes, 
as is now possessed and exercised by the 
said courts in cases of the like steam
boats and other vessels employed in navi
gation and commerce upon the high 
seas or tide waters within the admi
ralty and maritime jurisdiction of the 
United States." 

The case of The Belfast, 7 Wall. 

624, presented the question whether the· 
United States courts were bound to re
frain from this jurisdiction, when the 
matter involved was a contract arising 
ont of commerce within a single state; 
and the supreme court decided, overrul
ing previous decisions in favor of a 
more restricted rule, that the lien of the 
shipper of goods upon tbe vessel for non
performance of an ordinary contract of 
affreightment is a maritime lien; and a 
proceeding in rem to enforce it is with
in the exclusive original cognizance of 
the district courts, notwithstanding the 
contract is for transportation between 
ports and places within the same state, 
and all the parties are citizens of the 
same state. It is enough that such con
tract is for transportation upon navi
gable waters, to which the general juris
diction of the admiralty extends. This 
case explains the principal subjects of 
admiralty jurisdiction to be maritime 
contracts and maritime torts, including 
captures jure belli, and seizures on wa
ter for· municipal and revenue forfeit
ures. . Contracts, claims, or services 
purely maritime, and touching rights 
and dnties appertaining to commerce 
and navigation, are cognizable in the 
admiralty. Torts or injuries committed 
on navi~ble waters, of a civil nature, 
are also cognizable in the admiralty· 
courts. Jurisdiction in the former 
cases depends upon the nature of the 
contract, but in the latter it depends 
entirely upon locality. Contracts to be 
performed on waters not navigable are 
not maritime any more than those made 
to be performed on land j nor are torts 
cognizable in the admiralty, unless com
mitted on waters within the admi
ralty and marithne jurisdiction, as de
fined by law. The admiralty jurisdic
tion is not necessarily subject to the 
same limitatipns as are imposed upon 
the power of congress to regulate com
merce, as conferred in the constitution. 
These are entirely distinct things, hav
ing no necessary connection with one 
another. 

The case of Insurance Co. v. Dun
ham, 11 Wall. 1, in which the supreme 
court were called upon to consider, in 
the light of the recent expansion of tbe 
admiralty jurisdiction, whether a policy 
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of marine insurance was not a contract 
which ought to be deemed maritime, 
gave further elucidation to the meaning 
of the grant of admiralty jurisdiction, 
in respect to the nature of the causes of 
action embraced. The opinion explains 
that, by a series of decisions of the su
preme court, it is established that the 
admiralty and maritime jurisdiction 
granted by the constitution is not lim
ited by the restraining statutes or judi
cial prohibitions of England, but is to 
be interpreted with reference to analo
gous jurisdictions in other countries 
constituting the commercial world. As 
respects the contracts which are of ad
miralty cognizance, the English rule 
which limits the jurisdiction nearly to 
contracts made upon the sea, and to be 
executed thereon, does not prevail; but 
the criterion is the nature and subject
matter of the contract, and whether it 
has reference to maritime service or 
maritime transactions. If the subject
matter of the contract is maritime, the 
COlll'ts of admiralty may enforce . it. 
And the court adjudged that a policy of 
insurance upon a ship or cargo against 
marine perils is of maritime subject
matter, and recovery for a loss may be 
enforced by libel in pel'sonam iu the 
district court. That the jurisdiction 
embraces all torts committed upon 
navigable waters was earlIer and with 
less hesitation established. (See The 
Commerce, 1 Black, 574.) 

In brief, a long course of adjudica
tions (see, upon the distinction between 
tidal and navigable waters, Steele v. 
Thacher, Ware, 91; The Chusan, 2 
Story, 455; The Genesee Chief v. Fitz
hugh, 12 How. 443; Fretz v. Bull, ld. 
466; Jackson v. The Magnolia, 20 ld. 
296; Nelson u. Leland, 22 ld. 48; Ray
mond 1'. The Ellen Stewart, 5 McLean, 
269; McGinnis v. The ~ontiac, 1 Newb. 
Adm. 130; 5 McLean, 359; Eads v. The 
H. D. Bacon, 1 Newb. Adm. 274; Scott 
v. The Young America, ld. 101; The 
Moses Taylor, 4 Wall. 411; The Hine v. 
Trevor, ld. 555; The Belfast, 7 ld. 624; 
The Eagle, 8 ]d. 15; The Leonard, 3 
Ben. 263; Cunningham v. Hall, 1 Cliff. 
43; The General Cass, 5 Am. L. 7'. Rep. 
12; The Backus, 1 N ewb. Adm. 1; The 
Jenny Lind, ld. 443; and upon the ob-

jection that the subject-matter has 
arisen in intemal commerce, Carpenter 
v. The Emma Johnson,' 1 Cliff. 633; 
The Leonard, 3 Ben. 263; The Hardy, 
1 Dill. 460; The Thomas Swan, 6 Ben. 
42; The Mary Gratwick, 2 Sawyer, 342; 
Reppert v. Robinson, Taney, 492; The 
Sarah Jane, 1 Low. 203; Roberts 11. 

Skolfield, 3 Ware, 184; The Wave; 
Blatch!. ~ H. Adm. 235; The John Gil
pin, Ole. Adm. 77), have fully developed 
and established the principles that the 
term admiralty, as used in the con
stitution, is Bot necessarily to be con
stnied as subject to all the restrictions 
imposed upon it in English jurispru
dence at the time when the constitution 
was framed, but the grant confers ad
miralty powers as generally understood 
throughout the civilized world; that it 
is in no respect limited to the high seas, 
or dependent upon the ebb and flow of 
tides, or the bounds of counties, but 
extends over all waters of the United 
States which are actually navigable, 
whether found so by their original char
acter, or made so by artificial improve
ment; and that thus construed it em
braces not only all torts committed upon 
them, but also all contracts which are to 
be executed upon them, or relate to 
maritime services and transactions. 

In England, it is considered that there 
are two courts, the instance court and 
the prize court. The same judge pre
sides in both courts; in the ' former, he 
sits by virtue of a commission under the' 
great seal, enumerating the objects of 
the jurisdiction, but specifying nothing 
relative to prize; in the latter, he sits by 
virtue of a commission, which issues in 
every war, under the great seal, to the 
lord high admiral, or commissioners 
for executing that office,reqniring the 
court" to proceed upon all and all man
ner of captures, seizures, prizes, and 
reprisals of ships and goods, which are 
or shall be taken, and to hear and de
termine according to the course of the 
admiralty and the law of nations." In 
the United States, the double jurisdic
tion is recognized, and it is common to 
speak of proceedings" upon the instance 
side of the conrt," as distinguished from 
prize proceedings; but the whole juris
diction, as respects original suits, is 
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vested ill one tribunal, the district court 
of the United States. There is also an 
important criminal jurisdiction. 

ADMIT. 1. To receive 01' take, as 
to admit evidence on the trial of a cause. 
Admissible: that which by the mles of 
evidence is entitled to be received. Ad
mission: the act or fact of receiving. 

2. To recognize a person's qualifica
tions for a franchise; to make one a 
member of a privileged class or com
pany, as to admit an attorney to the 
privilege of practising law, or an indi
vidual as member of a. corporation. 
Admission: the' act of receiving or of 
constituting membership. 

3. To acknowledge or assent to an 
allegation; to confess or consent to the 
truth of something asserted. Usually 
spoken of an assertion against one's in
terest, but without importing any thing 
tortious or criminal in the thing assert
ed, an.idea which is pretty strongly im
plied in confess; or any promise or sur
render of a right, one or other of which 
is usually indicated by consent. Ad
mission: the act of acknowledging some
thing asserted; also the expression, writ
ten or oral, in which such acknowledg
ment is conveyed. Thus a party to a 
suit is said to be bound by admissions 
in his pleadings; and admissious made 
out of court are recei ved in evidence 
against the party by whom they were 
made, or to impeach a witness. 

Admission, in English ecclesiastical 
law, is applied to the declaration of the 
bishop, that he approves of the parson 
presented to serve the cure of any 
church. When a patron of a church has 
made presentation of a candidate, the 
bishop, upon examination, admits the 
latter, by saying admitto te habilem. 

Admittance, in English real prop
erty law, denotes the form whereby a 
tenant is inducted by the lord of the 
manor into possession and enjoyment 
of a copyhold estate; corresponding 
with livery of seisin in the case of an 
estate of freehold. 

ADMITTENDO IN SOCIUM. A 
writ for associating certain persons, as 
knights and other gentlemen of the county, 
to justices of assize on the circuits. (Reg. 
Orig. 206.) Wharton. 

ADMONITION. A judicial reprimand 
to an accuse!! person on being discharged 

from further prosecution. This was au· 
thorized by the civil law as a punishment 
for slight misdcmeanors. MOZley ~ W. 

Admonitio trina. A triple or three
fold warning, given, in old times, to a pris
oner standing mute, before he was subject;. 
ed to the peine fwte et dure. 4 Bl. Com. 
325; 4 Steph. Com. 391. 

ADOLESCENCE. The period be-
tween twelve in females and fourteen in 
males till twenty-one years of age. Whar
ton. 

ADOPT. 1. To take; to make that 
one's own which originally was not so. 
Adoption: a voluntary acceptance of an 
act of another person, a child of other 
parents, &c., to be the same as if one 
had done the act, or begotten or given 
birth to the child. 

Aqoption of children was formally au
thorized and regulated by the civil law F 
and France, Germany, and Spain, fol
lowing the civillaw, have long made pro
visions on this subject; and such laws 
seem to have formerly existed in Louis
iana, but were abrogated by art. 232 of 
the civil code. In England and through
out the common-law states of this coun
try, adoption of children has, uutil very 
recently, or except when in rare instances 
it was authorized by some special or 
private law, been a purely voluntary or 
social act, depending for its continuance, 
and any benefits to grow from it, on the 
mutual will of the parties; though the 
objects of adoption have been partially 
attainable by resort to the laws of ap
prenticeship. In New York and in 
Massachusetts, adoptions are now au
thorized and regulated by statute. 

The New York statute (the act of 
June 25, 1873, ch. 830) defines adop
tion as regulated by the act to be "the 
legal act whereby an adult person takes 
a minor into the relation of child, and 
thereby acquires the rights and incurs 
the responsibilities of parent in respect 
to such minor." It designates the per
sons who may adopt or be adopted, and 
what consent of third persons shall be 
required; and prescribes the mode in 
which the agreement of adoption shall be 
solemnized, before a county judge. And 
it provides that a child, when adopted, 
shall take the name of the person adopt
ing, and the two thenceforth shall sus
tain toward each other the legal relation 
of parent and child, and have all the 
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rights and be subject to all the duties of 
that relation, excepting the right of in
heritance, and except as respects the 
passing and limitations over of real and 
personal property under and by oonvey
ances, wills, devises, and trusts; and 
that the natural parents of the child 
adopted are relieved from all parental 
duties toward and responsibility for the 
child. 

An act of the legislature authorizing a 
man and wife named to adopt, without 
other words, a child mentioned, confers not 
merely the right to take the child into the 
family to reside (for which no legislation 
was needed), hut the right to oonstitute the 
relation of parent and child, with all the 
oonsequences of that relationship. The 
child adopted under such an act hecomes, 
for all legal purposes, the child of the per
son adopting it, and in particular, on the 
death of such person, will inherit as a 
child, in preference to a nephew. Vidal v. 
Commagere, 13 La. Ann. 516. 

2. To select; to choose one from sev
eral objects. 

To adopt a route for the transportation 
of the mail, means to take the steps neoes
sary to cause the mail to be transported over 
that route. Rhodes v. United States, }Jell. 
47. 

ADRIFT. Sea-weed between high and 
low water mark, whioh has not been deposit
ed on the shore, and which during flood-tide 
is moved by eaoh rising and receding wave, 
is adrift, within the meaning of Gen. Stats. 
clI. 83, § 20, although the bottom of the 
mass may touch the beach. Anthony v. 
Gifford, 2 Allen, 549. 

Adscriptua glebae. Attached to the 
land. Described a class of slaves who 
were by law attached to certain lands 
in such manner that neither slaves nor 
land could be sold separate. They must 
make a certain yearly payment to the 
owner of the soil, but were entitled to 
retain all beside that they could gain 
from the land for themselves. 

ADULT. In our law, a person who 
has attained full age, or legal majority, 
has passed the twenty-first year. 

ADULTERATION. The act or of
fence of corrupting articles of com
merce, especially of food or mink, by 
the admixture of foreign substances. 

The Stat. 23 & 24 Vict. ch. 84, § 1, 
(1860), seems to treat adulteration as 
mixing with an article of food or drink, 
"any ingredient or material injurious 
to the health of persons eating or drink
ing, such article." But the later Stat. 

ADULTERY 

35 & 36 Vict. cb. 74, § 3, treats arti
cles mixed with any other substance 
with intent fraudulently to increase 
the weight, as 'adnlterated. 

It is not clear that the addition of a 
wholesome artiole, as of pure water to milk, 
is adulterating. People u. Tauerbaok, 6 
Park. Cr. 311. 

The addition of water or any substance 
other than a suffioient quantity of ice to 
preserve milk while on transportation to 
market~is herehy declared an adulteration. 
N. Y. Laws, 1864, 1196, ch. 644, § 4. 

ADULTERINE. Children begotten 
by an adulterous act of intercourse. 

Adulterine guilds. Traders aoting as 
a corporation without a charter, and pay
ing a fine annually for permission to ex
ercise their usurped privileges. Smith's 
Wealth if Nations, h. 1, ch. 10. 

ADULTERY_ The wrong (in some 
jurisdiotions also a crime) of sexual in
tercourse by a married person with an
other than the spouse. Or, adultery con
sists in sexual intercourse between a 
married 'woman and a man other than 
her husband, the esseuce of the offence 
being the causing uncertainty as to issue. 

As will be seen by a glance at the de
cisions mentioned below, there is a con
flict in the use of the term in different 
jurisdictions, which can be only par
tially resolved; and to do this requires 
a careful discl"imination between the 
proper meaning of the word and the 
operation of penal 'enactments direoted 
to the wrong by its nature. 

1. Sexual intercourse by a woman 
who is married, with a man other than 
her husband, is adultery upon her part, 
by all the authorities, and without ques
tion. 

2. Sexual intercourse by a man who 
is married, with a woman who is not 
his wife, is adultery upon his part; that 
is, it is embraced within the term, asgen
erally used and understood; although it 
may not be a punishable offence, nor 
even (as in England) recognized, stand
ing alone, as a cause for which the wife 
of the wrong-doer may have a divorce. 

3. S~xual intercourse between a mar
ried person and an lmmarried gives ri~e 
to a perplexing question as to the char
acter of the aot of the unmarried par
ticipator. Is that act adultery by reason 
of the married status of thEl other party, 
or is it simple fornication in thl) single 
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person, while adultery in the married 
one? Upon this question the decisions 
are in conJlict, turning, however, not 
only upon the mere meaning of the term, 
but often upon the provisions and defi
nitions of some particular statute of the 
jurisdiction. In very general usage, the 
word is allowed to characterize an un
lawful intercourse between two persons, 
either of whom is married to a third. 
And this use of the term, if established, 
would justify the distinction taken in 
the books between double adultery, 
where both parties are married to other 

" persons, and single adultery, where one 
only is. For if the act of the man, for 
inst!tllCe, being adultery in view of his 
own marriage, is also adultery in view 
of the woman's, it is strictly a double 
adultery; whereas, aside from this, there 
would be no more need of calling the 
offence double because two persons im
plicated in it were each guilty, than 
there is in the case of conspiracy, riot, 
or other offences requiring mutuality. 
But in the strictest view, and according 
to the closer and more technical use of 
the word, it characterizes the wrong of 
breaking one's own marriage vow by 
intercourse with a third person, and 
does not extend to the participation in 
another's breach of his or her marital ob
ligations. But see W1!art. Cr. L. § 2643. 

4. If neither of the parties is subject 
to an existing marriage, the intercourse 
is not adultery. 

Adultery is not limited to unlawfnl inter
course by a married woman, but includes 
unlawful intercourse by a married man, 
with either a married or single woman; and 
this is so of adultery, either as a punish
able offence or as a cause of divorce. Be
fore the adoption of the revised statutes, an 
unmarried man having sexual intercourse 
with a married woman would not be guilty 
of adnltery. Commonwealth t-. Call, 21 
Pick. 609. 

If the woman is unmarried, the offence
does not amount to adultery. In the ab
sence of a statute provision, the term does 
not cover interconrse with an unmarried 
woman, thongh the man is married. State 
v. Armstrong, 4 Minor, 336; State 'V. Lash, 
1 Harr. 380. 

Adultery is the illicit intercourse of two 
persons, one of whom at least is married. 
State v. Hinton, 6 Ala. 864; Hull v. Hull, 2 
Strobh. Eq. 174. 

Sexual intercourse with a married wo
man is adultery, and not simple fornica
tion. Therefore, when defendant, on an 

indictment for fornication, proved a mar
riage between himself and the woman im
plicated, and the state offered to prove that 
the woman had, at the time of the alleged 
marriage, a husband living, held, that 
the evidence was incompetent, as it tend
ed to prove the defendant guilty, not of the 
offence charged, but of a different one. 
State v. Pearce, 2 Blackf. 318. 

An unmarried man, who has unlawful 
intercourse with a married woman, from 
which spurions issue may arise, is guilty 
of adultery. State v. Wallace, 9 N. H. 616. 

Under Iowa Stat. 1860, § 4347, an un
married person may be indicted and con
victed of adultery, committed with the hus
band or wife of a thrrd person. State v. 
Wilson, 22 Iowa, 364. 

Adultery is the sin of incontinence be
tween two married persons; or, if but one 
of the persons be married, it is nevertheless 
adultery; but in this last case it is called 
single adultery, to distinguish it from the 
other, which is double. Jacob. 

Adultery is the sin of incontinence be
tween persons one or both of whom are 
married. If both are married, it is donble 
adnltery, or adultery on the part of both. 
If but one of them is married, it is single 
adultery, and the married party alone is 
guilty of that offence. Criminal inter
course between a married woman and an 
unmarried man is not adultery on the part 
of the man, but the woman is guilty there
by of that offence. Hunter v. United 
States, 1 Pinn. 91. 

A married man who has criminal inter
course with his own daughter, she being a 
single woman, is gnilty of incestuons adul
tery, and she of incestuous fornication. 
Cook v. State, 11 Ga. 63. 

Under tbe Pennsylvania' act of 1706, an 
indictment for adultery cannot be snpport
ed against an unmarried man. Respublica 
v. Roberts, 2 Dall. 124. 

llIicit intercourse by an unmarried man 
with a married woman is only fornication 
in him. Common wealth v. Lafferty, 6 Gratt. 
672. 

Under the stl,ttute of Alabama, adultery 
and fornication are distinct offences; and 
under an indictment for adnltery, contain
ing but a single count, no conviction can 
be had, if the evidence shows that both the 
parties were unmarried. Smitherman rJ. 
State, 27 Ala. 23. 

To support a conviction for adultery, it 
mnst be charged and proved that one of 
the parties is married to some other person 
than the particeps criminis. Tucker v. 
State, 35 7 ex. 113; Territory v. Whitcomb, 
1 .Mon. T. 358. To nearly same effect. 
Miner v. People, 68 Ill. 59. 

After a divorce for the husband's adul
tery, he does not, by marrying and cohabit
ing with a second wife, commit the crime 
of adultery. An indictment in snch case, 
in Massachusetts, should be under Stat. 
1784, ch. 40, § 2; and the second marriage, 
with the other facts constituting the of-
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fence, should be set forth. Commonwealth 
v. Pntnam, 1 Pick. 136. 

If a man whose wife has been divorced 
from him marries again, and cohabits with 
the second woman, without having obtained 
a divorce from the first, he cannot be found 
guilty of adultery, either at common law 
or by the statntes of Maiue. State •. 
Weatherby, 43 Me. 258. 

ADVANCE, v. To furnish value be
fore it becomes due, or in aid of an en
terprise from which a return is expected. 

Advance, n., or Advances. Money or 
value thus supplied before time. 

An advance of money on a contract, 
strictly speakiug, is a payment made before 
an equivalent is received. GibbollS v. 
United States, Dev. 51. 

As nsed iu a will, with reference to 
money or property received from the tes
tator by his children, the word advances 
iucludes loans as well as gifts, whether 
taken 3Jccordiug to its meaniug in law, or 
its meaning iu common usage. Nolan v. 
Bolton, 25 Ga. 352. 

Advances is not the appropriate term 
for money or property furnished by a 
father to his children, as a portion of his 
estate, and to be taken into acconnt on the 
final partition or distribution thereof. In 
legal parlance, it has a different and far 
broader signification. It may characterize 
a loan or a gift, or money advanced, to be 
repaid conditionally. Cbase v. Ewiug, 51 
Barb. 597. 

Advances, as used in a will, may not 
include moneys paid for maintenance of 
testator's children. Vail v. Vail, 10 Barb. 69. 

Advances may inclnde rents of build
iugs. Ormshy •. State, 6 Nev. 283. 

A mnle is not an advance, within the 
sense of the South Carolina act, to secure 
advances made for agricultural purposes, 
and, therefore, a lien given nnder that act, 
to secnre the payment of the price of a 
mnle purchased, is void. McCnllough ,v. 
Klibler, 5 S. C. 46ft ". ,,';: a/ J - ;TU;! ct<A. ,·, 7'" 

A- ADV ANuEMENT. Money or prop-
erty supplied by a person to another 
who will be his heir or distributee, in 
anticipation of and to be deducted from 
the share of the recipient in the donor's 
estate; as distinguished from a loan, 
made to be repaid in any event, or a 
gift, which would benefit in addition to 
the inheritance or distributive share. 

An advancement is a gift made during 
his lifetime, by a person who afterwards 
dies intestate, to his heir or distributee, of 
something by anticipation of what the 
donee wonld by law receive upon the death 
c)f the donor .• Grattan v. Grattan, 18 Ill. 
167; Osgood v. Breed, 17 Mass. 358; Chris
ty's Appeal, 1 Grant Cas. 369; Cawthorn 
v. Coppedge, 1 Swan, 487; Miller's Ap
peal, 31 Pa. S;t. 337. 

Advancement designates money or prop
erty fnrnished by a testator to bis chil
dren, as a portion of his estate, and to be 
taken into account in the final partition 
or distribution thereof. Advances is not 
the appropriate term for money or property 
thus fnrnished. Chase u. Ewing, 51 Barb. 
597,612. 

The true notion of an advancement is a 
giving by anticipation the whole or a part 
of what it is snpposed a cbild will be enti
titled to, on the death of the parent or party 
making the advancement. Osgood v. Breed, 
17 Mass. 358; Dilman v. Cox, 23 Ind. 440. 

An advancement is a free and irrevocable 
gift by a parent in his lifetime to his child 
on account of snch child's share of the 
estate after the decease of the parent dying 
intestate. Fellows v. Little, 46 N. H.27. 

To constitute an advancement, the .prop
erty must have been received from the in
testate himself. Callender v. M'Creary, 5 
Miss. 356; Christy's Appeal, 1 Grant Cas. 
369. 

To constitnte an advancement, the ances
tor, in his lifetime, must divest himself of 
all interest in the property. Crosby v. Cov
ington, 24 Miss. 619. 

A debt dne from an heir to the intestate 
is not to be regarded as an advancement. 
Osgood b. Breed, 17 Mass. 359; Proctor v. 
Newhall, ld. 93. 

Money charged by a parent against a 
child, in the ordinary form of acconnt
books, i. not to be treated as an advance
ment. Ashley's Case, 4 Pic7c. 21. 

Where money is lent or paid by a father 
to or for a son, at the request of the latter, 
and an account is stated by the father and 
interest charged, such loan or payment is 
not an advancement, but constitutes an in
debtedness. Harris's Appeal, 2 Grant Cas. 
304. 

In the absence of any evidence of inten
tion to the contrary, notes held by an intes
tate against his son are evidences of debt, 
and not of 'an advancement. Vaden v. 
Hance, 1 Head, 300. 

Trifling gifts ought not to be charged as 
advancements. Mitchell v. Mitchell, 8 Ala. 
414. 

Advancements are understood to be gifts 
of money or personal property, for the pre
ferment and settling of a child in life, and 
not such as are mere preseuts of small 
value, or such as are required for the main
tenauce and education of the child. Mead
ows v. Meadows, 11 Ired. L. 148. 

A gift for the purpose of pleasure or 
amusement merely, as of a saddle-horse, 
or a buggy, is not considered an advance
ment; but the gift of a stallion, to be em
ployed as a foal-getter and for profit, is an 
advancement. Ison v. Ison, 5 Rich. Eg. 15. 

A gift to a grandchild is deemed to be a 
gift absolute, rather than an advancement. 
Shiver v. Brock, 2 Jones Eg. 137. 

Advancement is a well-known term, hoth 
in conveyancing and in equity law. In 
marriage settlements, a power of advance-
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ment is commonly given to the trustees, 
that is to say, a power is conferred upon 
them to raise some portion (not, as a rule, 
to. exceed one half part) of the capital 
moneys to which each child of the marriage 
is either actually or contingently entitled 
under the settlement for his or her advance
ment in the world; for his or her appren
ticeship in a profession or trade; or for his 
or her hringing out in society; or (if in
tended for the church) for his education at 
one of the universities. 

In equity, the term has a similar mean
ing, hut a somewhat different application. 
Brown. 

ADVERSE. Opposed; that which 
resists a claim or proceeding. 

Adverse claim. Where the sheriff, in 
levyiQg an execution upon the goods of a 
dehtor, finds that some third person claims 
the goods as his own, he may have an inter
pleader summons requiring the execution 
creditor and such third person to settle the 
right to the goods between them; so also, 
where the seller of goods attempts to stop 
them in transit, and the buyer insists upon 
having the goods delivered to him, the 
wharfinger or other person in custody of 
the goods may have an interpleader sum
mons requiring the two parties to litigate 
hetween themselves their adverse claims. 
Brown. 

Adverse party, Who is, see Cotes 
v. Carroll, 28 How. Pro 436; Garnsey v. 
Knights, 1 Tlwmp. &- C. 259. 

Adverse possession, is a phrase in 
common use with respect to real prop
erty, to signify a possession avowedly 
contrary to some claim of title in another 
person. Its important consequences are 
three. By statutes declaratory of the 
law of champerty, or forbidding the sale 
.of pretended titles, which e:x;ist in many 
of the states, an owner of land, however 
good his title may be, is precluded, 
while another person is in possession 
adverse to him, from making a convey
ance ; he cannot by deed vest his title 
in another, leaving him to sue for pos
session, but any action must be brought 
in his own name. Then, under statutes 
of limitations an adverse possession con
tinued for a specified term of years 
constitutes a defence to an action for 
possession, though founded upon a title 
apparently good. Moreover, by the law 
of many of the states adverse posses
sion, of proper character and length, 
operates to vest title in the possessor. 
To these may be added that actual pos
session of land is notice to put all per
sons disposed to deal in respect to it 

upon inquiry as to the rights of tlle pos
sessor; no one can buy or hire lands in 
occupation, and deny that he knew the 
rights of the occupant. 

The meaning of the phrase is said to 
be not quite the same when employed 
with reference to the rules forbidding 
sale of lands under adverse possession, 
as when employed with reference to the 
statute of limitations. 

Adverse possession, such as will, un
der the statute of limitations, bar an 
entry, must possess these elements: it 
must commence under color of title; 
must be open and notorious; must be 
peaceable; and must continue unbroken 
throughout the term prescribed by the 
statute. 

A possession of lall,d may be adverse, so 
as under the statute of liInitations to bar 
an action, without heing adverse in such 
sense as to a void a deed, under st.atutes 
against champerty, or selling pretended 
titles. Thus, although a tenant is in pos
session under such circumstances as will, 
after twenty years, har a right of entry hy 
the lessor, yet it does not follow that a con
veyance within that time is void. Barret 
". Cohurn, 3 Metc. 510. 

The adverse possession under claim of 
title which will avoid a deed as champer
tous under the New York statute must be 
under some specific title, which, if valid, 
would sustain the claim; a general asser
tion of ownership, without reference to a 
particular title, or a reliance upon a title 
which would not entitle the party to pos
session, is insufficient. The party in posses
sion must hold adversely, " claiming under 
a title," and not "under claim of title." 
The distinction is substantial snd mate
rial. Fish V. Fish, 39 Barb. 513. 

One who claims under a deed from a 
judgment debtor has not such an adverse 
possession as will avoid a conveyance made 
by a purchaser under an execution on the 
judgment. Jackson V. Collins, 3 Cow. 89. 

After a person in possession had con
fessed the title of an adverse claimant, in 
an action of ejectment, it was held that his 
possession ceased to be adverse in such 
sense as to invalidate a conveyance by the 
plaintiff in ejectment. Keneda V. Gardner, 
4 RiU, 469. 

Adverse possession is that kind of con
tinued occupation and enjoyment of real 
estate which indicates an assertion of right 
on the part of the person maintaining it. 
Rivers v. Thompson, 43 Ala. 633. 

The character of adverse possession is 
given, not by notice to persons interested, 
but by the nature of the 8i!ts done by the 
party. There must he a hostile intent, and 
that intent must be manifested hy outward 
acts of an unequivocal kind. The open act 
of entry on the land, with the declared in-
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tent to disseise, constitute a disseisin, with
out notice to the disseisee, or knowledge on 
his part of the entry and ouster. Lodge v. 
Patterson,3 Watts, 74. 

'fo constitute such an adverse possession 
as will bar a right of entry, it must be ac
companied with what. the law will consider, 
prima facie, a good title. Jackson v.Frost, 
6 Vow. 346. 

It is not necessary that an adverse pos
session, in order to' be available within the 
statute of limitations, should commence 
under an effectual deed. If the entry be 
under color of title, the possession will be 
adverse, however groundless the supposed 
title may be. La Frombois v. Jackson, 8 
Cow. 689. 

To make a holding or possession of lands 
adverse, it need not be accompanied by a 
claim of title on the part of the possessor, 
with a denial of title in the legal proprietor. 
An adverse possession is a possession not 
under the legal proprietor, but entered into 
without his consent, either directly or indi
rectly given. It is a possession by which he 
is disseised and ousted of the lands so pos
sessed. To make a disseisin, it is not nec
essary that the disseisor should claim title 
to the lands taken by him, or deny or dis
claim the title of the legal proprietor. To 
determine whether or not the possession be 
adverse, it is ouly necessary to find out 
whether it can be considered as the con
structive possession of the legal proprietor. 
If it be with his consent, express or im
plied, it is his possession, and not adverse. 
If it be without his consent, and against his 
will, it is adverse. Bryan v. Atwater, 6 Day, 
181; French v. Pearce, 8 Conn. 439. 

A possession, to be adverse, must be so 
open, notorious, and important as to give 
notice to parties that a claim of right is 
intended thereby; that the right of the true 
owner is invaded intentionally and with a 
purpose to assert a claim of title adversely 
to his. Carrol v. Gillion, 33 Ga_ 639; 
Beatty v. Mason, 30 Md. 409. 

Adverse possession for twenty years, by 
several successive persons, in order to bar 
an entry, must be continued by a regular 
chain of privity between them. Thus, 
where one entered, and then another en
tered upon him, claiming adversely, and, 
by a compromise with the first, retained 
possession of a part of the premises, held, 
that there was not a continuity of posses
sion within the rule. Jackson 11. Leonard, 
9 Cow. 653. 

Actual possession of part of a tract of 
land, with claim of title to the whole, under 
a written instrument, is sufficient to consti
tute adverse possession of the whole tract. 
Possession of land under a lease, the good 
faith of which is evidenced by the demand 
and receipt of rent, is good adverse posses
sion, to the extent of the land cleared and 
cultivated by the lessee. Finlay v. Cook, 
54 Barb. 9. 

Mere continuance in a possession, which 
originated under a lease, after the revel'o 

sioner is entitled to enter for a condition 
broken, and before the original term had 
expired by'lapse of time, is not adverse to 
the right of the reversioner to re-enter. 
Gwynn v. Jones, 2 Gilllf' J. 173. 

Thongh adverse possession and ouster 
or disseisin are sometimes synonymous, 
they are not always so. A disseisin may 
commence by force or fraud; an adverse 
possession may commence by force, but not 
by fraud, as, for instance, under a deed ob
tained by frand or by forgery. Livingston 
v. Peru Iron Co.,.9 Wend. 611. 

Adverse verdict. The verdict of a 
county commissioners' jury is adverse to 
the petitioner seeking a review of a verdict 
for land damages, if such verdict does not 
exceed the damages allowed to him by the 
selectmen. Hamblin v. Barnstahle County, 
16 Gray, 266. 

Adverse witness. A witness whose 
mind discloses a bias hostile to the party 
examining him; not a witness whose evi
dence, being honestly given, is adverse to 
the case of the examinant. Brown. 

ADVICE. Counsel given, or an opinion 
expressed as to wisdom of future con
duct; also, information or notice given 
of something that has occurred_ Ad vices 
(plu.) is used generally of information 
of past occurrences, not of counsel. 

ADVISE. To give counsel, or recom
mend a plan or course j also, to give 
notice. 

ADVOCATE. Is used in English 
and American law to indicate, in a gen
eral and untechnical way, a professional 
person charged with the oral conduct of 
a cause or interest; such as is more 
technically known as a barrister or coun
sellor. Under the civil law, and in Scot
land, the term seems used as nearly cor
responding to these two. 

Advocate 'is a person learned in the law, 
who assists his client with advice and pleads 
for him in open court. The barristers ill the 
ecclesiastical courts are so termed; as are 
also the barristers in Scotland. HolthoUbe. 

The patron of a cause who assists his 
client with advice and pleads for him. A 
barrister practising before the supreme 
court. Bell. 

In the Roman law, and also in those 
English courts which have largely moulded 
themselves upon that law, the persons who 
undertake and have the liberty to plead 
the causes of others are called advocates. 
Their dU,ties are analogous to those of bar
risters, and since the recent acts, which 
have thrown open to all practitioners the 
practice in all the various courts, the term 
advocate is used interchangeably with, 
although less frequently than, that of har
rister. 

In ecclesiastical law, those persons whom 
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we now call patrons of churches, and who 
reserved to themselves and their heirs a 
liberty to present· to the living on any 
avoidance, were also called advocati eecle
sire, i.e., defenders of the church. Braum. 

Lord advocate, is the principal public 
prosecutor in Scotland. He is assisted by 
a solicitor-general and four junior counsel, 
termed advocates depute. He is under
stood to have the I!0wer of appearing as 
prosecutor in any court in Scotland, where 
any person can be tried for an offence, or 
to appear in any action where tbe crown 
is interested; but it is not usual for him to 
act in the inferior courts, which have their 
respective public prosecutors, called pro
curators-fiscal, acting under his instructions. 
He does not, in prosecuting for offences; 
require the intervention of- a grand jury, 
except in prosecutions for treason, which 
are conducted according to the Engrish 
method. The lord advocate is virtuallv 
secretary of state for Scotland. Whalton: 

Faculty of advocates, is the name of 
the bar of Scotland in Edinburgh. Only a 
small proportion, however, of these profess 
to be practising lawyers, and it has become 
a habit for country gentlemen to acquire 
the title of advocate, in preference to tak
ing a degree at the Scottish universities. 
The dean of faculty and the two crown 
lawyers, the lord advocate and solicitor
general, are the only persons who take pre
cedence at the Scottish bar, independent of 
seniority. The lord advocate and the so
licitor-general are the only members of the 
faculty who wear silk gowns and sit within 
the bar. Wharton. 

ADVOCATION, in Scotch law, is a 
process by which an action may be carried 
from an inferior to a superior court before 
final judgment in the former. Wharton. 

ADVOWSON. The right of presenta
tion to a church or benefice; and he who 
has the right to present is called the patron, 
or patronus, sometimes also advocatus, and 
sometimes dqensor. Advowsons are of two 
kinds: appendant, and in gross. An ad
vowson appendant, means an advowson 
which is, and which from the first has been 
and ever since continued to be, appended 
or annexed to a manor, so that, if the man
or were granted to anyone, the advowson 
would go with it as incident to the estate. 
An advowson in gross signifies an advow
son that belongs to a person, but is not an
nexed to a manor; so that an advowson 
appendant may be made an advowson in 
gross by severing it by deed of grant from 
the manor to which it was appendant. 

Advowsons are also either presentative, 
collative, or donative: presentative, when 
the pntron has the right of presentation to 
the bishop or ordinary, and also to require 
of him to institute his clerk, if he finds him 
qualified;. collative, when the bishop and 
patron happen to be one and the same per
son, so that the bishop, not being able to 
present to himself, performs by one act 
(termed collation) all that is usually done 

by the separate acts of presentation and 
institution; and donative, when the king or 
a subject founds a chnrch or chapel, and 
does, by a single donation in writing, place 
tbe clerk in possession, without presenta
tion, institution, or induction. 

Again, advowsons are either advowsons of 
rectories or advowsons of vicarages. Braum. 

ADVOWTRY. An old form of the 
word ADULTERY, q. v. 

lEldificare in tuo proprio solo non 
licet quod alteri noceat. To .build 
upon your own land what may injure 
another is not lawful. A proprietor of 
land has no right to erect an edifice on 
his own ground, interfering with the due 
enjoyment of adjoining premises, as 
by overhanging them, or by throwing 
water from the roof and eaves upon 
them, or by obstructing ancient lights 
and windows. Broom Max. 369. 

lEldificatum solo, solo cedit. What 
is built upon the land goes with the land. 
Every thing built upon land belongs to 
the proprietor or purchaser of the lalld. 
This principle is within the general 
maxim, Accessorium non ducit, sed 
sequitur, suum principale, q. v. But 
there are many qualifications and excep
tions to this rule. Thus, as between 
landlord and tenant, where the tenant 
has erected on the demised premises a 
building to protect machinery necessary 
to the carrying on of his business, the 
machinery and the building are both re
garded as accessory to his trade rather 
than to the land, and do not pass to 
the landlord. Where one builds upon 
ground in the belief that it is his own, 
while in reality it belongs to another, 
the building so erected belongs to the 
real proprietor of the land; but the 
builder is entitled to receive from. him 
its value. Trayn. Max. 269. 

lElquitas sequitur legem. Equity 
follows the law. In the application of 
the principles of equity, the courts fol
low the rules of the law in all cases 
within the common-law rules. It is 
only where the law is ineffectual that 
equity gives redress, following, how
ever, the rules of law. Thus, courts of 
equity cannot establish a rule of prop
erty different from that which the law 
has established. Keech v. Hall, 1 Dougl. 
21. And where rival equities are equal 
in point of merit, the law prevails. 
Boone v. Chiles, 10 Pet. 177, 210. 
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.1£lstimatio oapitis. Valuation of life. 
The value of a human life. The Saxon 
laws fixed a certain price or valuation of 
the life of every man, according to rank, 
&c. In later times, the amount recover
able as damages for causing the death 
of any person is sometimes termed the 
I1lstimatio capitis. 

.1£ltate probanda. An obsolete Eng
lisb' writ. It was directed to tbe sberiff 
of a county, comruanding him to summon 
twelve men, as well krtights as otber bon
est and lawful men, to be before certain 
commissioners previously appointed to in
quire whether or not the king's tenant, 
bolding in cbief by chivalry, was of full 
age to receive his lands in to his own hands. 
The commission by which tbe above com
missioners were appointed was tbence 
called " tbe commission pro retate pro
banda." Brown. 

AFFIANT. One who makes an affi
davit. Deponent is quite usually em
ployed in this sense; but, strictly, affiant 
is the author or subscriber of an affida
vit; deponent, of a deposition. 

AFFIDAVIT. .An oatb in writing; 
/ and to make affidavit of a thing, is to tes
. tify it upon oath. .An affidavit, generally 

speaking, is an oatb in writing, sworn be
fore some person wbo had authority to ad
minister such oath. Jacob; Kapp u. Dudo, 
1 Mich. N. P. 189. 

Any form of legal oatb whicb may be 
taken; not, of necessity, to be in writing. 
Baker v. Williams, 12 Barb. 527. 

That an answer, read to oppose a motion, 
is not an affidavit, see Blatchford v. N. Y. 
& New Haven R. R. Co., 7 Abb. Pro 322. 

The description in Bacon's Abridg
ment (tit. Affidavits) of an affidavit will 
bardly stand any critical examination as 
a defirtition. It is there called an oath in 
writing administered. How tbat can be, 
when the form is presented orally, is not very 
clear. Soule V. Chase, 1 Abb. p,·. N. S. 48. 

Upon the distinction between affidavit 
and deposition, see Stimpson V. Brooks, 3 
Blatchf 456. 

Distinction between affidavit and oath, 
see Burns v. Doyle, 28 Wis. 460. 

An affidavit is simply a declaration, on 
oath, iu writing, sworn to before some per
son who has authority to administer oaths. 
Its vali'dity does not depend on the fact 
whether it is entitled in any cause or in 
any particular way. Without any caption 
whatever, it is nevertheless an affidavit. 
Harris V. Lester, 80 Ill. 307. 

There can be no such thing as an un
written affidavit. Windley V. Bradway, 
77 N. 0.333. 

AFFILIATION. Establishment of 
paternity; judicial determination that 
a man is the father of a bastard child. 
Also called FILIATION, q. v. 

AFFINITAS; AFFINITY. A re
lationship resulting from marriage, 
either between the husband and the 
blood relations of the wife, or between 
the wife and the blood relations of the 
husband. It is a relationship in theory 
of law only, not a real or physiological 
kindred • 

Aflirtity is distinguished into three kinds: 
Direct, or that subsisting between the bus
band and his wife's relations by blood, or 
between the wife and the busband's rela
tions by blood. Secondary, or that which 
subsists between the husband and his wife's 
relations by marriage. Collateral; or that 
which snbsists between tbe . busband and 
the relations of his wife's relations. Wharlon. 

The relation contracted by marriage be
tween a busband and bis wife's kindred, 
and between a wife and ber busband's kin
dred, in contradistinction from consanguin
ity, or relation by blood. Carman v. Newell, 
1 Den. 25; Higbie V. Leonard, ld. 186; Pad
dock V. Wells, 2 Barb. Oh.331. 

By a marriage, one party thereto takes 
by affinity tbe same relation to the kindred 
of the otber tbat the latter holds by con
sangnirtity. There is no rule by wbicb tbe 
relation byaffirtity is lost upon a dissolu
tion of tbe marriage, more than a relation 
by blood is determined by the death of 
those from whom it is derived. As tbe 
dissolution of a marriage ouce lawful, 
whether by death or divorce, has no effect 
on tbe issue, so it should not be allowed to 
annul a relation by affinity which tbc mar
riage produced. Spear V. Robinson, 29 Me. 
531. 

Affinity is the tie whicb arises from mar
riage betwixt the busband and the blood 
relatives of the wife, and between the wife 
aud the blood relatives of tbe husband. If 
the busband or wife die, the affinity ceases, 
uuless they have issue which survives and 
is living. There is also affinity between 
tbe husband and one who is connected by 
marriage with a blood relative of the wife. 
But there is no affinity between tbe blood 
relatives of the husband and those of the 
wife. Paddock V. Wells, 2 Barb. Oh. 331. 

~Iationship by affinity may exist be
tween the busband and one who is con
nected by marriage witb a blood relative 
of the wife. lb. . 

Where tbe deceased husband of defend
ant, a widow, was a first cousin of the vice
chancellor, and defendant had a son by that 
husband, who was still living, it was held 
that tbere was a relationship by affinity 
between defendant and the vice-{)hancellor. 
Tbe deatb of ·the husband would bave sev
ered the tie of affinity had not the living 
issue of the marriage, commingling the 
blood of both parties, continued to preserve 
the affinity. lb. 

Where 'C's father married the widow of 
the defendant's brother, and subsequently 
died, it was held that there was no kindred 
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or subsisting affinity between defendant 
and C, which could operate as a principal 
cause of challenge to C as a juror. Cain 
v. Ingham, 7 Cow. 478. 

Where the widow of the. justice's brother 
who became the wife of the plaintiff's 
brother was dead, and there was no evi
dence that there was any issue of the mar
riage, it was held that the justice was not 
disqualified by reason of affinity. Carman 
v. Newell, 1 Den. 25. 

Two men who marry sisters are related 
by affinity. Foot v. Morgan, 1 Hill, 654-

AFFIRM. Generally, to assert or 
declare. 1. More technically, to make 
solemn declaration under judicial sanc
tion, which, without involving in form 
an appeal to Almighty God or an invo
cation of supernatural punishment for 
falsity, expresses the willingness of the 
speaker to submit to the temporal pun
ishment of perjury if he testifies un
truly. Persons who entertain conscien
tious scruples against the form of a ju
dicial oath are allowed, when summoned 
as witnesses, &c., to use the form, "I 
solemnly and truly declare and affirm," 
or words to like effect, but without 
importing any relaxation of the punish
ment of perjury if they give false tes
timony. Affirmation: a solemn asser
tion or declaration thus given. Affirm
ant: one who affirms instead of taking 
oath. 

2. To ratify or confirm one's past act, 
or the act of one's agent. To express 
this idea, ratify or confirm is more 
often used. 

3. To reassert or confirm a judgment, 
decree, or order, brought before an ap
pellate court for review. Affirmance: 
the decision or deliberate determination 
of an appellate court, that a proceeding 
brought before it for review is correct 
and lawful, and must be carried into 
operation. 

A dismissal of an appeal, for want of 
prosecution, is not an affirmance of the 
judgment appealed from. Drummond v. 
Husson, 14 N. Y. 60. 

Affirmanti, non neganti, incumbit 
probatio. Upon the party affirming, 
not on the party denying, rests the bur
den of proof. The burden of proof rests 
upon the party having the affirmative of 
the issue. Negatives are presumed, and 
need not be proved j but the .party al
leging a fact which is disputed is bound 
to prove it. In general, the proof of the 

claim or cause of action alleged by a 
plaintiff rests with him, actori incumbit 
probatio, q. v.; but if the defence goes 
beyond a denial of the facts constituting 
the alleged cause of action, and alleges 
facts tending to establish an affirmative 
defence, the burden of proving those 
facts is with the defendant. 

AFFIRMATIVE. The party who, 
upon the allegations of pleadings joiuing 
issue, is under the obligation of making 
proof, in the first instance, of mattel'S 
alleged, is said to hold the affirmative, 
or, in other words, to sustain the burden 
of proof. 

AFFORCE. To add force to; to 
increase the strength of. 

In the earliest employment of jnry 
trial, if the twelve did not agree, others 
were called in, until out of the increased 
number, twelve were found who did 
agree. This, as it was a true increase 
of the jury, was naturally and properly 
called afforcing the assize or panel. 
Later, the term seems applied to coer
cive measures brought to bear upon the 
twelve, as if to compel were the idea. 

AFFRAY. A mutual fight in a pub
lic place. The definitions /p-ven do not 
agree. " .Affray," says Jacob, " for
merly meant no more than affright; as 
where persons appeared with armor or 
weapons, not usually worn, to the terror 
of others; 'but now it signifies a skirmish 
or fighting between two or more, and 
there must be a stroke given or offered, 
or a weapon drawn." Doubtless, actual 
violence or battery is involved in the 
term as now used. Mere words will not 
constitute an affray. O'Neill v. State, 
16 Ala. 65; Hawkins v. State, 13 Ga. 
322. And a person is not guilty of an 
affray who offers no reSistance to an at
tack made upon him, although the at
tack is induced by insulting language 
used by him to the assailant. O'Neill 
v. State, 16 Ala. 65. But abusive and 
insulting language, together with acts 
tending to violence, such as drawing 
knives and attempting to use them in a 
public street, may amount to an affray. 
Hawkins v. State, 13 Ga. 322. And if 
one person, by such abusive language 
towards another as is calculated and 
intended to bring on a fight, induces the 
other to strike him, be is guilty of an 
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affray, though he may be unable to re
turn the blow, State v. Perry, 5 Jones 
L. 9; or if a person is willing to fight, 
and merely prefers to go out of the cor
porate limits, and does not strike the 
first blow, but by his language provokes 
the other to strike him, he is guilty of 
an affray, State v. Sumner., 5 StroM. 53 .. 
Th~ fight must be in a public place, 

Sampson v. State, 5 Yerg. 356; State v. 
Sumner, 5 StroM. 53; fodt is a distin
guishing element of affray that it tends 
to create public alarm; that it disturbs 
the public in their enjoyment of high
ways, parks, and other places of com
mon resort. As. to what is a public 
place, see PunLIC. . 

It was held in Duncan v. Common
wealth, 6 Dana., 295, and in Klum v. 
State, 1 Black,f. 377, that the fighting 
must be by mutual consent, by agree
ment; and in Cash v. State, Overt. 198, 
that it need not be. We judge the true 
rule to be that the fight must bl! mutual: 
there must be violence on both sides, as 
an attack by one person on another, 
without 'retaliation, is assault and bat
tery only, though in a public place. 

Burrill says" that affray differs from 
a riot in not oeing premeditated; for if 
any persons meet together upon any 
lawful or innocent occasion, and happen 
on a ~udden to engage in fighting, they 
are not guilty of a riot, but an affray 
only." But this cannot be reconciled 
with the cases holding a previous agree
ment to fight to be necessary; nor is it 
clear that a riot must needs be premedi
tated. The distinction between the 
terms, as they are ordinarily employed, 
seems to be that an affray usually in
volves two parties or sides only, and 
the violence is the ultimate object; that 
is, to injure the adverse contestant, as an 
act of malice or revenge, is the end and 
aim of tM fight; whereas a riot is 
usually the resort of numbers of persons 
to violence as a means of accomplishing 
some unlawful purpose beyond; as to 
rescue a prisoner, to suppress an un
popular performance, to drive away. 
persons of an obnoxious race or creed. 
The distinction, whatever it may be, is 
of importance, in view of the rules that 
for affray,- only persons participating or 
abetting are punishable, while fOl,'riot, 

by-standel'S not engaged in suppressing 
it may be. See RIOT; also MOB. 

AFFREIGHTMENT. A contract 
for the use or service of a merchant 
vessel. 

AFORESAID. Previously mentioned; 
already described or identified. 

In drafting written instruments it is 
usual to state, once for all, at the place 
where a person or subject-matter is first 
spoken of, the name and addition, or 
the particulars of description enabling 
the reader to identify the individnal 
intended; and afterwards, wherever the 
same individual is again involved, to 
use only a brief, salient name, and refer 
to the previous description by the word 
" aforesaid." 

AFORETHOUGHT. Previously in 
mind; desigued or intended. 

To constitute murder at the common 
law, the killing must be done with mal
ice aforethought; that is, with a precon
ceived intent to kill, as distinguished 
from an accidental or involuntary kill
ing, or killing in heat of passion, without 
conscious formation of a complete de
sign to kill. Malice aforethought was 
the technical term for describing the 
intent which distinguished murder be
fore the enactment of statutes introduc
ing degrees of murder depending on the 
length of time during which the purpose 
to· kill has been entertained, or the evi
dence of its completeness and persist
ency. The course of decision under 
these statutes seems to be that afore
thought imports an intention only, and 
does not imply that prolonged delibera
tion or complete premeditation which 
distinguishes murder in the first degree, 
hence is not sufficient in an indictment 
for the first degree, but, when used with
out other and stronger terms, amounts 
to a charge of murder in the second de
gree only . . 

After. Under a statute which provides 
that, after the expiratipn of a given number 
of days from one act, another may be done, 
the day of the first act must be excluded, 
and the second act cannot be done till the 
day after the expiration of the given num
ber of days, counting the day after the first 
act as the first day. Commercial Bank II. 

Ives, 2 Hill, 355; Butts v. Edwards, 2 Den. 
164. 

Where a statute requires an act to be 
done after thirty days, it cannot be done 
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till the thirty-first day. Judd 11. Fulton, 10 
Bal·b.117. 

After, in a statute prescribing computa
tion of time, is a word of exclusion.. Page 
II. Weymouth, 47 Me. 238. ' 

The words " after my debts and funeral 
charges are paid, I devise and bequeath as 
follows," &c., charge the real estate of tes· 
tator with payment of his debts. The word 
after implies, as strongly as any word can 
do, that the payment of debts is a condition 
precedent to tp.e absoluteness of any entire 
devise in the will. Fenwick v. Cbapman, 9 
Pet. 461. 

AFTERMATH. The grass which 
grows after the first or principal crop of 
hay of the season has been made; also 
the right to take such last crop of grass 
for hay or pasturage. 

Against the form of the statute. 
A technical phrase or clause employed 
in indictments for statutory offences. 
An indictment for an offence not known 
to and punishable by the common law, 
but created by statute, should conclude 
with the averment that the act was done 
a,gainst the form of the statute, or statutes. 
The equivalent Latin phrase is contra 
formam statuti, q. v. 

AGE. 1. Progress of life. The 
length of time during which a person 
has lived or a thing has existed. A 
man's age is measured by the numher 
of yearR and days from his birth to his 
death, or to the earlier time spoken of, 
whatever that may be. 

2. Age is used to signify the time in 
a person's life at which he attains full 
personal rights and capacities; i.e., 
twenty-ont years. One who has com
pleted his twenty-first year is popularly 
said to be of age. 

3. In a similar sense to the last, age 
is used of the time of life at which 
some particular power or capacity is 
understood to become vested; as in 
the phrases, age of consent, age of pu
berty. 

Age prayer or prier. A plea or 
mode of interposing the objection ·to a 
suit that the defendant was an infant 
and desired to have the suit stayed till 
he became qf age. It was employed in 
ancient English practice, but is no 
longer in use. 

AGENT. One who acts for or in the 
place of another in virtue of an existing 
authority 01' power from him. Agency: 

" the relation between one who authorizes 

another to act in his stead, and the one 
who so acts. 

Agent must be distinguished from 
servant, which is one who acts by au
thority and for the benefit of another, 
but without standing in his place; also, 
from representative, which may signify 
(as in the case of an executor) one who 
was designated to act by the choice of 
the person whom he represents, but 
whose present continuing authority is 
derived from the law j also, from trustee, 
who acts in behalf of one person, in vir
tue of an authority derived from another. 

Agents are general or special: a gen
eral agent is one whom a principal em
ploys to transact all his business of' a 
designated kind; a ,special agent is one 
constituted for a single transaction. 
The imporlande of the distinction is 
that a general agent, having a wide 
scope both of duty and authority, repre
sents his principal in all matters within 
the, ordinary limits of the principal's 
bnsiness, and this may be in one or 
more places; the latter is one whose au
thority is definitely limited, and whose 
duty is specified. If a general agent, 
acting within the limits of his employ

, ment, violates instructions received 
from the principal, the principal alone 
will be liable to third persons j but if a 
special agent violates instructions, the 
principal will not be liable. 

Agent, is a general tenn, which may be 
used to include clerks and servants, bnt is 
by no means restricted to such. People v. 
Allen,/) Den. 76. 

The terms attorney, and agent, import, 
ex vi termini, a delegation of power from 
anotber, which may be exercis('d in the 
name of tbe principal. Under a statute 
authorizing commissioners, "or any agent 
or attorney appointed by'them" to make a 
certificate, a certificate made by an agent 
in the names of the commissioners is good. 
Colgin ... State Bank, 11 Ala, ~22. 

An astronomer who assists contracting 
engineers in their survey, and is paid with 
their money, but who was not appointed by 
them, and cannot be discharged by them, 
and who is not responsible to them, is not 
their agent. Jones ... United States, 1 Ct. 
of Cl,383, 

Neither agent nor servant, in a statnte de
fining embezzlement by an agent or servant 
will include a mechanic who receives mate: 
rials of another to be manufactured at his 
own shop, and afterwards converts them 
to his own use. Commonwealth v. Young 
9 Gray, o. ' 
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That the phrase" officers, agents, or ser
vants," in a statute p1lllishing embezzlement 
does not necessarily include clerks, see 
Budd v. State, 3 llumph. 483. 

Whether agent may include both gen
eral and special agents, see Hartford, &c. 
Ins. Co. v. Matthews, 102 Mass. 221 j Wilson 
v. Genesee Mut. Ins. Co., 14 N. Y. 418. 

Agent and patient. When the same 
person is the doer of a thing and the 
party to whom it is done, he is said to be 
agent and patient. Thus, where a widow 
endows herself of the best part of her 
husband's possessions, or where one being 
indebted to another, afterwards the debtor 
makes the creditor his executor, and the 
creditor retains out of the testator's assets 
as much as will satisfy the debt, the acting 
party is both agent and patient. Wharton. 

AGGRAVATION. Something con
nected with a crime or wrong, additional 
to its essential elements and enhancing 
its guilt or injurious consequences. 

Facts alleged in. the plaintiff's com
plaint in an action for a wrong, or in
troduced in evidence on the trial, not 
because they are essential elements of 
the wrong complained of, but because 
they entitle him to increased damages, 
are said to be introduced in aggravation 
of damages; as where, in an action for 
bi'each of promise of man-iage, "evidence 
that defendant, by means of the promise, 
seduced the plaintiff, is offered. 

AGGRIEVED. Damnified; injured; 
exposed to loss of property or rights. 

Many of the statutes declaring a right 
to appeal or bring error give it to the 
party aggrieved by the judgment. In 
this connection the word means some 
party to the proceeding sought to be re
viewed, whose substantial rights of person 
or property are prejudiced by the decision 
below, assuming it erroneous. 

Aggrieved, in a statute providing for a re
view of the admeasurement of dower, cannot 
be applied to a person not a party to the 
judgment. Lower.l' v. Lowery, 64 N. G. 1l0. 

" Aggrieved applies only to one whose pe
cuniary interest is affected by the decree, 
or whose right of property may be estab
lished or divested thereby. Swackhamer 
v. Kline, 25 N. J. Eq. 503 j Raleigh v. Rog
ers, ld. 506. 

Would the party have had the thing in 
controversy, if the erroneous judgment had 
not been given 1 is the best test as to who 
is the party aggrieved. Adams v. Woods, 
8 Cal. 306. 

The party aggrieved is the party against 
whom an appealable order or judgment has 
been cntered. Ely v. Frisbie, 17 Gal. 250. 

A person aggrieved by the order of a 

probate court, within the meaning of a 
statute providing for appeals from sucb 
order, is one who has a present and existing 
interest injuriously affected by the order. 
Labar v. Nichols, 23 Mich. 310. 

A party to a decree of foreclosure and 
sale, who has parted with his interest sub
sequent to the commencement of the suit, 
but prior to the entry of the decree, cannot, 
in that right, maintain an appeal from the 
decree, under the act giving the right to 
a party aggrieved; though if his wife, 
who is also a party to the suit, retains an 
iuchoate right of dower in the subject of 
the suit, he may unite with her in such an 
appeal. Kiefer Q. Winkens, 3 Daly, 191, 
39 How. Pro 176. 

A person who has, since an administra
tor's sale of lands for payment of debts, 
acquired an interest in the lands is aggrieved 
by an order of the probate court vacating 
the proceedings of sale, and may appeal from 
such order. Betts V. Shotton,27 Wis. 6tl7. 

A party is aggrieved by a decree of a 
judge of probate, only when it operates on 
his property or affects his interests directly. 
Deering ". Adams, 34 Me. 41 ; Veazie Bank 
v. Young, 53 Me. 555. 

A mere garnishee of a debtor to the 
estate of a deceased person has no such 
interest in the appointment of an adminis
trator upon such estate, as to enable him to 
appeal from the decree of the judge of pro
bate making such appointment. Veazie 
Bank V. Young, 53 Me. 555. 

A trustee, being the representative of 
the creditors, is aggrieved by and may ap
peal from a decision in insol vency pro
ceedings adverse to the interests of all the 
creditors; and also where he has an inter
est as trustee, in reference to his allowance 
or expen8es, or when he is himself a cred
itor. Salmon V. Pierson, 8 Md. 297. 

One is not aggrieved by an order appoint
ing him administrator, so that he can appeal 
therefrom, if he can avoid the effE)ct of tbe 
order by declining the appointment. Suc
cession of Decoux, 5 La. Ann. 140. 

If a verdict and judgment in a petition 
for freedom are in favor of the defendant, 
he cannot sustain an appeal, though he 
has taken an exception, because he is not 
aggrieved by the result of the trial below. 
Ringgold v. Barley, 5 Md. 186. 

A prisoner is not legally aggrieved by an 
order that he Qe discharged and go without 
day; he therefore cannot appeal therefrom. 
Commonwealth v. Graves, 112 Mass. 282. 

AGIO_ A commercial term used to ex
press the difference in value between bank
notes, or other paper currency, and the coin 
of the c01llltry. M'Gulloch's Comm. Diet. 

AGIST. Anciently, to take in and 
feed the cattle of strangers in the king's 
forest, and to gather up the money due 
for the same; which was done by officers 
appointed for the purpose, mtlled agisters, 
or gist-takers_ 
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AGISTMENT. A species of bail
ment; being a contract whereby a land
owner receives the animals of another to 
be fed and cared for upon his premises. 
Ag;.ster: the bailee in iagistment. 

Agistment also signifies the profit of 
feeding another's cattle in one's ground 
or field. There is also agistment of 
seabanks, where lands are charged with 
a tribute to keep out the sea; and terrre 
agistatre are lands whose owners must 
keep up the seabanks. Bulthouse. 

AGNATES; AGNATI. Relatives 
whose relationship can be traced exclu
sively through males. 

The agnati were those relatives of a 
person not sui hreredes, and who con
nected themselves with him by a male 
relationship. They ranked next after 
the sui hrel'edes and next before the 
cognati. 

AGNOMEN. The Romans recog
nized four names of persons, - the 
agnomen being a name derived from 
some achievement, personal peculiarity, 
or circumstance particularly associated 
witn the individual. 

AGRARIAN. Relating to land. 
Agrarian laws. in common parlance, are 
laws tending to an equal distributiou 
of landed estates; laws for subdividing 
large properties and increasing the 
number of landholders. 

AGREE. 1. In the most general 
sense, to unite in mental action; to ex
change assents; to concur in opinion or 
purpose. Agreed is applied to persons 
who are thus united in purpose.or opin
ion. In this sense, while the term does 
not imply any exchange of promises, it 
does import a conference or exchange 
of views; persons are not said to agree 
because they think alike merely, but 
because they consciously concur in each 
other's thought. Thus we say that the 
jury agreed upon a verdict; that five 
judges agreed and two dissented: mean
ing that they deCided alike, upon confer
ence. Bnt the electors who have voted 
for the successful candidate, though they 
have chosen alike, are not properly said 
to agree, if the vote of each was his sep
arate act; to say that they agreed upon 
the man elected would seem to import 
some caucus or previous conference by 
which their votes were determined. 

2. When the context or connection 
shows that the word is used with refer
ence to any mutual dealings or arrange
ments for determining the future action 
of the parties, agree meaus, properly, to 
exchange promises; to unite in an en
gagemeut that something shall be done 
or omitted: and agreement means a 
meeting or concurrence of minds upon 
a course to be taken; a coucord estab
lished by reciprocal promises or by com
pensating a promise. Also, secoudarily, 
agreement designates the language, oral 
or written, embodying mutual promises. 
In this lise of the words they are nearly 
equivalent to the verb and noun contract: 
the differences being that contract un
questionably involves the ideas of a sub
ject-matter of value and an exchange of 
promises or considerations in compensa
tion for each other; which implications 
are less distinct in agree. Whether agree 
imports a consideration is disputed: the 
true view seems to be that it properly 
imports more than promise, followed 

. by assent; implies recipIocal promises, 
though not necessarily promises which 
would form a legal consideration; yet as / 
there is no distinct term for the relation 
established by the bare acceptance of a 
promise, agreement is sometimes loosely;,.,.· .. 
used for that. Or we may say that offer ' 
and promise, on the one hand, and assent 
on the other, are unilateral, importing 
action of a single mind; agree means an 
exchange of promises, which may or may 
not involve value or compensation; while l 
contract implies mutual engagements 
involving value or founded upon consid
eration. To say that a congressman 
contracted to vote for a subsidy would 
clearly impute bribery; that he promised 
his vote in exchange for something of 
value promised to him. To say that he 
agreed to vote for it would not negative 
bribery, but, on the other hand, would 
not imply it; the words would be per
fectly satisfied if there was a conference 
of representatives and an exchange of 
assurances that they would vote for the 
bill, in the honest exercise of duty. To 
say that he promised his vote would im
port only that he declared an intention 
of voting for the bill, to some one inter
ested in its passage. 

A verdict in a criminal case, stating 
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that the jury .. agrec" instead of "find," synonyme of contract. There seems, how" 
is sufficient. Benedict u. State, 14 WiB. ever, to be a shade of difference betwcen 
423. the terms, agreement being applicable to 

Agree, in an in~rument signed by one less formal acts or instruments. Burrill. 
party only,but delivered to and accepted and Agreement is seldom applied to special
acted upon by another, imports reciprocity; ties; contract is generall~' confined to simple 
implies a counter-promise by the other to contracts; and promise refers to thc engage
perform what appears by the terms of the ment of a party without reference to the 
instrument to be the condition on which the reasons or considerations for it, or the duties 
signer's promise is founded. Baldwin v. of other parties. Parsons, Contr. 6. 
Humphrey, 4± N. Y. 609. A statnte limiting an action upon" a 

The words, I agree to sell, &c., in a specialty, or any agreement, contract, or 
contract for the sale of land, import a con- promise in writing," does not embrace a 
eluded agreement, and not a mere offer to judgment. Kimball v. Whitney, 15 indo 
sell. I ves V. Hazard, 4 R. 1. 14. 280. 

That agreement may import a mutual It is agreed, contained in an agreement 
act of two parties, but is frequently used as signed by two persons, implies a mntual 
declaring the engagement of one only; a agreement binding upon both; thus, where 
man may agree to pay money, or to perform "it is agreed" that A shall furnish articles 
some other act; and the word is then used at a certain price to B, there is an implied 
synonymously with promise or engage, see agreement that B will accept them and 
Packard v. Richardson, 17 Mass. 122. pay the price. Barton v. McLean, 5 Hill, 

Agreement, in its popnlar and usnal sig- 256. 
nification, means no more than concord; AGRICULTURE, does not apply to 
the union of two minds or a concurrence of the cultivation of a one-acre garden of or
views or intention. The cause or occasion dinary vegetables by a man whose chief 
which produces it is a distinct thing. The avocations are tbose of a butcher and day
concord or union of minds may be la,wfnl laborer; this is .. horticulture." Simons V. 

or unlawful; with wnsideration or withont; Lovell, 7 Heisk. 510. 
creating an obligation or without: still it is It does not include labor in a grist-mill. 
an agreement. Any thing done or omitted Bachelder V. Bickford, 62 .'lfe. 526. 
by the compact of two or more minds is AID, V. To assist; help; promote. 
universally called an agreement. Whether 
a consideration exists is a distinct idea, and Differs from encourage and advise, in 
enters not into the popular meaning of the importing some active co-operation; 
term. Agreement is synonymous with mu- and from abet, in not importing (when 
tual assent. A statute (offrauds) requiring used alone) any criminality in the act 
a memorandum of an agreement ought not 
to be construed, in the absence of something aided. Aid, n. : a person (sometimes a 
beyond the employment of that word, as thing) who promotes, helps, or assists in 
requiring the consideration to be stated. something done. 
Sage V. Wilcox, 6 Conn. 81. A'd b d' t Defects or omis-

Agree no more implies a consideration 1 el' y vel' 10 • 
than the word promise. Newcomb V. Clark, sions in a declaration or indictment are 
1 Den. 226. said to be aided by verdict, upon the 

Agreemcnt is more comprehensive than principle that an appellate court will 
promise; signifies a mutual contract, on . t f h d' h 
consideration, between two or more parties. presume) ill suppor 0 t ever lCt, t at 
A statute (of frauds) which requires the facts, without evidence of which the ver
agrecment to be in writing includes the dict could not have been found, were 
consideration. Wain 1'. Walters, 5 East, 10. duly proved, although the averment of 

But a statute which requires the promise . . . 
to be in writing is satisfied without a state- them IS obscure, mdlstinct, or might 
ment of the consideration. Rigby". Nor- have been held insufficient upon a de-
wood, 34 Ala. 129. murreT. 

Agreement is not synonymous with When it may be reasonably presumed-
promise or undertaking, but, in its more that is, presumed consistently with the gen
proper and correct sense, signifies a mutual eral tenor of the pleadings-that the defect 
contract, on consideration, bctween two or was supplied or taken into consideration by 
more parties, and implies a consideration. the jury previously to giving their verdict, 
Andrews V. Pontue, 24 Wend. 285. in such cases the error, defcct, or omission 

Agreement, as used in a statute declaring cannot be made a ground of objection, and 
void parol agreements not to be completed is thence said to be cured by the verdict. 
in one year, signifies a mutual contract, on Brown. 
consideration, between two or more persons; Wbere there is any defect, imperfection, 
and, ex vitermini, includes the several parties, or omission in any pleadings, whether in 
and their respective stipulations, - every substance or form, which would have been 
thing, indeed, which is to be done on both a fatal objection upon demurrer, yet if the 
sides. Broadwell v. Getman, 2 Den. 87. issue joined be such as necessarily required 

Agreement is constantly used as the on the trial proof of the facts so defectively 
VOL. 1. 4 
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or imperfectly stated or omitted, and with
out which it is not to be presumed that 
either the judge would direct the jury to 
give, or the jury would have given, the 
verdict, such defect, imperfection, or omis
sion is cured by the "erdict. Serj. Wil
liams, in note to Stennel v. liogg, 1 Saund. 
ed. 1845, 228, note. 

Aiding aud abetting; Aiders and 
abettors. Phrases designating the guilt 
of persons who assist; help, or promote 
the commission of a crime, of which an
other person is the principal perpetrator. 
Compare ACCESSORY; ABET. 

Aid prayer. A proceeding by which a 
person, sued in respect of land in which he 
had but a limited interest, besought the aid 
of a lord or reversioner, or other person 
having a further or more permanent inter· 
est in the land, to defend the same. Aid 
of the king might also be sought by a 
person sued in respect of land held of the 
king. Termes de la Ley. 

Aids, in old English law, were origi
nally mere benevolences granted by a ten
ant to his lord, in times of distress, but at 
length the lords treated them as a matter 
of right, and not of discretion. They were 
principally three: To ransom the lord's per
son, if taken prisoner; to make the lord's 
eldest son and heir-apparent a knight; to 
give a suitable portion to the lord's eldest 
daughter on her marriage. 

Also extraordinary grants to the crown 
by the house of commons, and which were 
the origin of the modern system of taxa
tion. Wha>·ton_ 

ALCALDE (sometimes spelled AI
cade and Alcaid), a jnridical officer, 
known in Spain and in those parts 
of America which were settled nnder 
Spanish authority and adopted Spauish 
institutions. His functions somewhat 
resembled thOSe of mayor in small 
municipalities on the continent, or jus
tice of the peace in England and most of 
the United States; yet juace.~ de paz or 
justices ,of the peace, seem to have been 
known as a distinct class of officers, and 
there were alcaldes ordinal·io.~ besides 
the grade of alcalde mayor. See Strother 
v. Lucas, 12 Pet. 442, note a,- United 
States v. CastiIlero, 2 Black. 194_ The 
importance of the title to American 
lawyers bas lain in this, that in tracing 
back the early history of titles to lands 
in territory acqnired from Spain, one 
often came upon deeds and muniments 
of title authenticated by or before an 
alcalde; and sometimes a careful exami
nation 'of his official powers at the 
period of his act became necessary. 

These t itles have now very generally 
become established by authoritative de
cisions of the federal' ~ndiciary, render
ing any renewal of snch examinations 
of diminished importance. 

An alcalde had no jurisdiction under the 
mining laws (of Spain governing Cali
fornia), and could not make title to a mine. 
Under the Spanish laws, most of the im
portant functions of the local government 
of California were performed by the gov
ernor and the departmental assembly; but 
the law also made provision for prefects 
and subprefects; for ayuntamientos or mu
nicipal councils; and for the appointment 
of alcaldes and juaces de paz or justices of 
the peace. Judicial functions were exer
cised by the alcaldes; but it does not ap
pear that their authority extended to the 
adjudication of a mining title. United 
States v. Castillero, 2 Black. 17, 194. 

ALDERMAN_ An officer of dignity 
in a municipal corporation. The powers 
and dnties of aldermen vary under dif
fering local laws; but in modern nsage 
the legislative power granted to a. city 
is vested in the aldermen as a board, or 
is shared by them as one of two boards 
composing the legislative body; , while 
the aldermen individually exercise some 
functions, more or less extensive in dif
ferent municipalities, as magistrates and 
administrative officers. 

Alderman bas been long used to desig
nate an officer having judicial, as well as 
o~vil or legislative. power. Purdy v. People, 
4 HiM, 384, 387, 409. 

ALEATORY. Contracts, the obliga
tions and performance of which depend 
npon an uncertain event, such as insur
ance, engagements to pay annuities, and 
the like, are termed, in the civil law, 
aleatory. 

In aleatory contracts, of whose essence 
it is that there should be risk on one side 
or on both, all risks appertaining to the con
tract, and not excepted, are assumed by the 
parties. Moore v. Johnston, 8 La. Ann. 488. 

ALIAS. 1. Otherwise; also (in ab
breviation of alias diet us ), otherwise 
called. 

2. At another time; on another occa
sion ; befo re. . 

An alias execution is another and differ
ent execution actually issued at a different 
time, and does not include an execution al
tered by change of date. Roberts v. Church, 
17 Conn. 142. . 

Alias has become incorporated into the 
English language, as equivalent to " other
wise called j " &'nd the use of it alone, with
out the addition of dictus, in an indictment 
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does not create uncertainty. Kennedy v . 
People, 39 N. Y. 245. 

Alias dictu,," Otherwise called. 
Used to denote a second or further 
name of a person kllown by two or 
more different names; commonly ab
breviated to alias. Thus the full form 
of the common expression John Doe, 
alias Goodright, j8 John Doe, alias die
tus (otherwise called) Goodright. 

ALIBI. Elsewhere; in another place. 
This term is used to designate that mode 
of defence to ;j, criminal prosecution 
where the accused, to prove that he can
not have committed the crime with 
which he is charged, offers evidence 
that he was in another place at the time 
when, as alleged, the act was done. 

When estahlished beyond question 
this is a very convincing and satisfac
tory defence. It is, however, proverbi
ally open to suspicion, because it offers 
opportunity and temptation for the em
ployment of false witnesses; and because 
it may often mislead, through a mistake 
of honest witnesses as to the precise day 
and hour of the facts to which they 
swear. Exactness as to time of ordi
nary events is not generally ohserved by 
persons noticing the event, but perhaps 
not aware of the importance which it 
is to assume ill some future judicial in
quiry. Hence witnesses may easily be 
mistaken as to time. Yet, when an 
alibi is set up, if either the witnesses 
for the proJecution are in any errol' in 
recollecting the time of the offence, or 
those for the defence make any mistake 
as to the day or hour when they saw the 
prisoner elsewhere, both may intend to 
testify truthfully, yet the defence, though 
apparently good, may be unfounded. 

ALIEN, n. GEmerally, one born 
abroad, or who does not, either by na
tivity or voluntary adoption, owe alle
giance to the government within whose 
territory he dwells. Alienage, alienism: 
the status or legal condition of an alien. 
By our law, those persons who were born 
out of -the jurisdiction of the United 
States, and who have not been natural
ized, are aliens j except that children of 
ambassadors and foreign ministers, and 
in some cases wives of naturalized men, 
though born abroad, are citizens; and 
that alienage has been imputed to chil-

dren born in I1;his country before its sep
aration from England, but of parents 
who withdrew, with such children, on 
the treaty of peace j and that conversely 
citizenship has been accorded to persons 
born within territory while it was under 
dominion of a foreign power which has 
since become or been annexed to the 
United States, without requiring from 
them any distinct individual act of nat
uralization. See ANTENATUS. 

An alien is one born without the alle
giance of the commonwealth. Ainslie v. 
Martin, 9 Mass. 456. See also Lynch v. 
Clarke, 1 Sanij. Ch. 583, 668; Ex parte 
Dawson, 3 Bradf. 130, 136. .vo nA-:f .5 ;!.-tJ. 

Alien, as used in 2 N. Y. Rev. St~. 69, 
§ 31, excluding certain aliens from being ex
ecutors, means one born out of the jurisdic
tion of the United States, and who has not 
heen naturalized. McGregor v. McGregor, 
3 Abb. App. Dec. 92; 33 How. Pro 456. 

With respect to the change of allegiance 
caused by the revolution, one born in and 
a suhject of Great Britain hefore the revo
lution, and who always resided there, and 
never was in the United States, is an alien, 
and therefore cannot take lands in the 
United States by descent from a citizen 
of the United States. Dawson v. Godfrey, 
4 Craneh, 321; S. P. Fairfax V. Hunter, 7 
ld. 603; Blight v. Rochester, 7 Wheat. 535; 
Con tee v. Godfrey, 1 Cranch C. Ct. 479. 

Any subject of Great Britain who has 
emigrated to this country since the declara,
tion of independence is an alien. Jackson 
V. Wright, 4 Johns. 75. 

With respect to the acquisition of Texas, 
one who removed from Texas to Mexico 
during the revolution, and before the dec
laration of Texan independence, and re
mained in Mexico, is an alien, and cannot 
inherit in Texas. McKinney V. Saviego, 
18 How. 235. 

Where a person bol'll in Texas, when it 
was a part of the repubJie of Mexico, the 
place of birth heing also the domicile of her 
father and mother until their deaths, was 
removed to Mexico at the age of four years, 
hefore the declaration of Texan indepen-

. dence, and there remained, it was held that 
she was an alien, and could SUI' in the courts 
of the United States. Jones V. McMasters, 
'20 How. 8. 

Alien enemy. One who owes allegi
ance to a government at war with ours; 
usually spoken of a person dwelling 
within our territory or seeking some 
action from our government or courts. 

Alien friend. A subject of a nation 
which is at peace with us. 

Alien and sedition laws. Acts of 
congress of July 6 and July 14, 1798. 
See Whart. St. Trials, 22. 
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ALIEN, I). ; ALIENATE. To part 
with; put away; transfer. Alienation: 
a putting away or divesting one's self 
of something. 

When used of property, these words 
embrace all the voluntary acts or modes 
by which an owner devests his title or 
diverts the property from the ownership 
aRd course of descent which the law 
would otherwise impute. 

.Alienation is as mnch as to say: to makf 
a thing another man's; to alter or put the 
poss~ssion of iands or other things from one 
man to another. Termes de la Ley. 

To alienate means voluntarily to part 
with ownership. The nght to alienate was 
a right which the owner of real estatc had 
to divert it from the heir. Alienation dif
fers from descent, in this, that it is effected 
by the voluntary act of the owner of the 
property, while descent is the legal conse
quence of the decease of the owner. A 
transfer by conveyance or devise is an 
alienation; but property which is not trans
ferred or devised is not alienated. By the 
death of the assured, the insured property 
is not alienated. Burbank v. Rockingham 
Mut. Fire Ins. Co., 24 N. H. 550. 

Alienation imports a transfer of the 
entire title; a transfer short of the con
veyance of the title, is not an alienation. 
Masters v. Madison County Mut. Ins. Co., 
n Barb. 624. 

A deed to a naked trustee, in trust for 
grantor's wife and children, is not an alien
ation of a homestead, requiring the wife's 
signa ture; for the trnst expressed in such 
deed being a passive one, the grantee takes 
no title, but the estate vests immediately in 
the cestuis que trust, each taking the title to 
an undivided share. Riehlv. Bingpnheimer, 
28 Wis. 84. 

A mortgage of property insured is not of 
itself an alienation, within a provision of the 
charter or policy, avoiding the contract if 
the property shall be alienated during the 
risk; according to the weight of authority. 
Pollard v. Somerset Mut. Fire Ins.Co.,42 Me. 
221; Smith v. Monmouth, &c. Ins. Co., 501d. 
96; Rice v. Tower, 1 Gray, 426; Rollins v. 
Columbian Ins. Co., 25 N. H. 200; Folsom 
v. Belknap County Mut. Fire Ins. Co., 30 
ld. 231; Shepherd v. Union, &c. Ins. Co., 
38 ]d. 232; Conover v. Mutual Ins. Co., 
3 De:n. 254, 1 N. Y. 290; Allen v. Hudson 
River, &c. Ins. Co., 19 Barb. 442. Compare, 
to the contrary, Edmands v. Mutual, &c. Ins. 
Co., 1 Allen, 311; Edes v. Hamilton, &c. Ins. 
Co.,3 !d. 362; Phillips v. Behn, 19 Ga. 29B. 
A mortgage followed by a transfer of the 
right of redemption, Tomlinson v. Mon
mouth, &C. Ins. Co.,47 Me. 232, or by a sale 
in foreclosure, Mount Vernon, &c. Co. v. 
SUIl)mit, &c. Ins. Co., 10 Ohio St. 347, is an 
alienation. 

A statutory prohibition upon alienations 
of real property by married women should 

be held to include mortgaging. Vinnedge 
v. Shaffer, 35 Ind. 341-

Alienation, in a Qlause in a policy restrict
ing alienation of the subject insured, extends 
to alienations in law; to any transfer which 
vests the property, and the charge and con
trol of it, in another person, even though 
the change is only temporary. Lane v. 
Maine Mut. Fire 1ns. Co., 12 1I1e. 44. 

ALIENI JURIS. Under another's 
authority. 

1. In the Roman law. A person sub
ject to the paternal authority vested by 
the law in the pater-familias, termed 
patria potestas (q. v.); as distinguished 
from those not subject to such authority, 
known as sui juris. 

2. In modern law. A person subject 
to the authority or power of another, as 
an infant is subject to the authority of 
his parent or guardian, or a wife to the 
control of her husband, is said to he 
alieni juris; and such persons are thus 
distinguished from those capable to act 
in, their own right, who are said to be 
sui juris, q. v. 

This phrase should not be con
founded with mental alienation, or be 
supposed to embrace persons who are 
incapacitated to act in their own affairs 
by weakness of mind. If a lunatic is 
termed alieni juris, it is in virtue of his 
having been placed in the care of a 
committee or guardi~n, and not from 
the alienation of mind merely. 

ALIMENT, n. Originally food; 
hence, also, necessaries of life, generally, 
or even money allowed for procuring 
them. AI,iment, v., is sometimes used 
in the sense of to supply necessaries. 

ALIMONY. A provision for support 
whicl;J a husband may be adjudged to 
make to his wife, when she seeks a ju
dicial separation or divorce. It is 
temporary, otherwise called alimony 
pendente lite, when it is ordered, at the 
institution of a suit, to prosecute or de
fend the suit, and to buy necessaries 
meantime; it is called permanent, when 
it is made, upon granting a divorce, for 
the wife's future maintenance. 

Alimony is an allowance out of a hus
band's estate, made for the support of a 
wife while living apart from her husband. 
Chase v. Chase, 55 Me. 21; Odom v. Odom, 
36 Ga. 286 . 

.Alimony. as used in the constitution and 
statute of New Hampshire; means that pro
vision or allowance which is made to a wife 
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on a divorce from the bonds of matrimony, : 
and does not embrace other allowances. 
Parsons v. Parsons, 9 N. H. 309; Sheafe v •. 
Sheafe, 24 !d. 564. 

Alimony includes all allowances, whether 
annual or in gross, made to a wife upon a 
decree of divorce. Burrows v. Purple, 107 
,,If ass. 428. 

The phrase" alimony and maintenance," 
as used in Nix. Dig. 247, § 9, regarrling 
divorces, does not comprise, in its legiti
ma te signification, an allowance of a por
tion of the hnsband's estate in fee. Calame 
v. Calame, 25 N. J. Eq. 548. 

Aliter. Otherwise. Used in the re
ports to introduce a converse proposition 
or an exception to a general principle 
previously stated. 

Aliud est cel~re, aliud tacere. It 
is one thing to conceal, another to be 
silent. Silence is not concealment. A 
familiar application of this principle is 
in the negotiation of a contract of sale, 
in which either party may innocently 
keep silence as to matters open to hoth 
to exercise their judgment upon. Broom 
Max. 782. The seller is not legally 
bonnd to proclaim the defects of the 
snbject offered for sale; he may remain 
silent and allow the buyer to.inspect the 
article and satisfy himself, before con
cluding the transaction, whether it is 
defective or not. Silence, under snch 
circumstances, does not amonnt to con
cealment of any defects, rior is there 
any warranty implied against defects. 
Keates v. Earl of Cadogan, 10 Com. B. 
591. To such transactions the maxim 
CUl'eat emptor (q. v.) is applied. But 
the non-disclosure of facts which onght 
to be discloped is such concealment as 
will vitiate a contract or obligation 
entered into or obtained by snch means. 

Aliud est possidere, aliud esse in 
possessione. It is one thing to pos
sess, another to be in possession. Al
though no distinction is made in the 
common usage, between the terms "to 
possess" and "to be in possession," 
their nse in legal phraseology involves 
an important distinction. To possess, 
implies right of property; to be in pos
session, may mean mere cnstody. Thns, 
the proprietor of demised premises pos
seRses the land of which his tenant is in 
possession; the lender possesses the ar
ticle loaned, of which the borrower is in 
possession j the owner of a lost or stolen 
article still possesses it when it is in 

the possession of a finder, or of an 
honest pnrchaser for value. Trayn. 
Max. 37. 

Aliunde. From another sonrce. This 
term designates evidence derived from 
extrinsic sources. Thus where a party 
seeks to contradict, explain, or vary the 
terms of an instrument in writing by 
proof of facts extrinsic to the instru
ment, such proof is termed evidence ali
unde. An instance is when evidence 
aliunde (from without the will) is re
ceived to explain an ambiguity in a will. 

ALL. Is frequently and carelessly nsed 
in all writings, lay as well as legal; and the r, .:J 
generality of the phrase is frequently to bevv· , 
restrained in a statute, not only by the con- (} ,,-,,, 
text, but by the general form and scheme . 
of the act, as demonstrative of the intenJ' (f,-q 
tion of the legislature. Phillips v. Saun~ 
ders,'15 Ga. 518. 

In sta tutes, as in cornman parlance, all 
is a general rather than a univprsal term, 
and is to be understood in one sense or the 
other, according to the demands of sound 
reason. Kieffer 1'. Ehler, 18 Pa. St. 388; 
Stone v. Elliott, 11 Ohio St. 252. 

All is not always to be construed liter
ally; as, in a statute declaring a lien, in 
favor of "all laborers who shall perform" 
certain work. Dano II. M. O. & R. R., R. R. 
Co., 27 Ark. 564. 

All estate; all interest; all property. 
A devise of "all my real estate," without 
words of limitation or inheritance, passes a 
fee-simple. Godfrey v. Humphrey, 18 Pick. 
537; Morrisou ". Semple, 6 Binn. 94; Carr 
v. Jeannerett, 2 McCord, 66. 

By a devise of "all my other estate, real 
and personal, not otherwise disposed of," 
a fee passes. Countess of Bridgewater v. 
Duke of Bolton, 6 Mod. 106. 

The words, " all my estate, both real and 
personal," "to be at her absolute disposal," 
are sufficient to vest a fee. Jackson v. Bab
cock, 12 Johns. 389. 

A deed of " all the estate, both real and 
personal," to which the grantor is " entitled 
in law or equity, iu possession, remainder, 
or reversion," passes all the grantor's estate. 
Mundy v. Vawtpr, 3 Gratt. 518. 

In a will, the words all my estate will 
pass every tbing a man has; but if the word 
all is coupled with the word personal, or 
with words of local description, then tbe 
gift will pass only personalty, or the spe
cific estate particularly described. Hogan 
v. Jackson, 6 Cowp. 299. 

The words in a will, "I give, devise, and 
bequeath all my estate and effects," if not 
restricted by the context, pass all the real 
estate, including after-acquired real estate, 
of which the testator dies seised. Stokes v. 
Salornons, 4 Eng. L. !f" Eq. 133. 

The assignment of "all the interest" of 
a member of a special partnership to buy 
lands does not pass any collateral benefit 
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which he derived as agent of the partner
ship, such as his expenses and costs in se
curing the land bought, to the partnership. 
Stewart v. Stebbins, 30 Miss. 66. 

A devise of .. all my property," certain 
descrihed portions excepted, is a general 
devise, and so is a devise of .. all the rest of 
my books" (certain specified books having 
been previously devised). Mayo v. Bland, 
4 Md. Ch. 484. 

A devise of .. all my property of any 
nature or kind whatsoever, which deed, 
papers, and movables will show," will not 
pass land which belonged to the testator's 
wife. Mitchell v. Mitchell, l1red. L. 257. 

Under a bequest of .1 all my pro,Perty of 
every description," money, choses In action, 
and every thing of which the testator has 
a right to dispose, passes to the legatee. 
Hurdle v. Outlaw, 2 Jones Eq. 75. 

A conveyance of .. all the property I pos
sess," held, to mean all that the party 
owned, as well in remainder as in immedi
ate occupation. Brantly v. 1(ee, 6 Jones 
Eq.332. 

All I possess; or am worth. .. I give 
and bequeath all that I possess in-doors and 
out-doors," is sufficient to pass real estate. 
Tolar v. Tolar, 3 Hawks, 74. 

A gift in a will of .. all I am possessed 
of," will pass all the interest in personal 
estate which the testator may have, not at 
the time of making the will, but at the time 
of his death, if not inconsistent with other 
parts of the will. Wilde iI. Holtzmeyer, 
5 Ves. Jr. 811. 

A testamentary gift of .. all I am worth" 
includes the real as well as the personal es
tate of the testator. Huxstep v. Brooman, 
1 Brown Ch. 437. 

All faults. In the absence of fraud, a 
sale of goods with .. all faults" covers all 
such faults and defects as are not inconsis
tent with the identity of the goods as the 
goods described. Whitney v. Boardmau, 
118· Mass. 242. 

All legal costs, in a suit, clearly in
cludes charges for travel and attendance, 
and other items that inure to the benefit of 
the attorney, as well as clerk's, officer's, and 
witnesses' fees. James v. Bligh, 11 Allen, 4. 

All matters in dispute, occurring in a 
submission, includes costs; and the court 
has no power, in the absence of any stipu
lation therefor, to amend the award in that 
regard. Hoover 1'. Neighbors, 64 N. C. 429. 

All personal effects. A deed of trust, 
specifying certain personal property, and 
concluding with a grant of .. all personal 
effects of every name, nature, and descriI!. 
tion," embraces only things ejusdem genens 
with those already mentioned which might 
not have been supposed to pass under the 
words used. Bellamy v. Bellamy, 6 Fla. 62. 

All sorts. The phrase .. all sorts of 
wool" includes only animal wool, where 
used in a statute which in another clause 
mentions wool and cotton-wool as distinct 
commodities. Pearce v. Cowie, 1 Holt N. P. 
69. 

ALL-FOURS. Two eases or deci
sions are said to "run upon all-fours" -
a metaphor taken from the running of 
mated quadl'Upeds -when they are alike 
in all the circumstances which can at 
all aliect the proper determination of 
them. 

ALLAY. See ALLOY. 

AIlegans contraria non est andi
endns. He who alleges things contra
dictory of each other is not to be heard. 
Contradictory allegations in pleading 
are not permitted. Thus, one main
taining that a deed is valid, which con
fers upon him some right, cannot at the 
same time allege its invalidity, in order 
to escape an obligation imposed upon 
him by the same deed. So a person 
cannot claim to act under an agreement, 
and at the same time repudiate it. 
Crossley v. Dixon, 10 H. of L. Cas. 293, 
310. 'But the maxim does not forbid 
fair alternative pleading; as where, in 
an action for damages, the defendant 
denies that the plaintiff has sustained 
any injury whatever, he may also allege 
that, even.if the plaintiff has sustained 
injury, the damage was occasioned by 
the plaintiff's own act or negligence. 
Such allegations are not considered con
tradictory of each other. 

The principle by which an assertion 
of a right or matter of fact, whether by 
record, deed, or by mere act or· omis
sion, may operate to prohibit a subse
quent contradictory assertion, forming 
part of the doctrine of estoppel, is with
in the meaning of this maxim. Broom 
Max. 169. 

The rule is also applied to a witness 
making contradictory statements rela
tive to the same transactions, in deter
mining the degree of credibility to 
which he may be entitled. Broom Max. 
174. 

Allegans suam tnrpitndinem non 
est andiendus. He who alleges his 
own infamy is not to be heard. No one 
is permitted to allege discreditable oon
duct of his own, in order to escape the 
fulfilment of some obligation which 
otherwise is. binding upon him. This 
maxim is to be understood in a very 
limited sense. As a general rule, a. 
person who alleges or confesses some
thing to his own discredit is heard, and 
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his statement is accepted, on the ground 
that one does not readily acknowledge 
what, is discreditable to himself. But 
this reason does not apply to a person 
seeking to take advantage of his own 
fraud, or other wrongful or disgraceful 
act, and such cases are within the mean
ing of the maxim. But even within 
these limits there are exceptions. An 
action upon an express promise for the 
payment of money may be defended by 
setting up that the considel'ation of the 
promise was the payment of a gambling 
de bt, or the price of illicit intercourse. 
Although such defences involve allega
tions of conduct discreditable to the per
son making them, they are nevertheless 
heard, and, if proved, may be sustained 
as sufficient defences. 

The maxim is also applied in deter
mining the degree of credibility to 
which a witness is entitled who testifies 
to his own participation in the offence 
sought to be proved by him; as an ac
complice in crime, or a paramour in 
adultery. So an arbitrator is not al
lowed, as a witness, to impeach his own 
award and his own integrity by contra
dicting his report as to matters of bct 
therein stated, and avowing that he 
acted with bad faith and duplicity. 
Underhill v. Van CordtlaFldt,2 Johns. 
Ch. 339, 350. On like grounds, as 
well as from considerations of public 
policy, a juror is not received as a wit
ness to impeach his verdict by alleging 
his own misconduct. 

Allegata et ' probata. Allegations 
and proofs. A phrase frequently used 
in expressing the rule that the evidence 
must correspond to the allegations of 
the pleadings in it cause. A party is 
not allowed to state one case in his 
pleadings, and make out a different 
case by proof: the allegata and probata 
must agree; the latter must support the 
former. Boone v. Chiles, 10 Pet. 177, 
209. If there be proofs to facts not put 
in contestation by the pleadings, or 
allegations of facts not established by 
proofs, in each case they must be re
jected. The Sarah Ann, 2 Sumn. 206. 

ALLEGATION. That which is as
serted or declared. It is most fre
quently used of the formal averments in 
the pleadings in a suit, setting forth 

ALLEGIANCE 

what the party is prepared to prove, 
characterizing not the entire pleading, 
but the separate statements contained 
in it, considered distinctly. In English 
ecclesiastical practice, however, the 
word Reems to designate the pleading as 
II whole: the three pleadings are known 
as the allegations; and the defendant's 
plea is distinguished as the defensive, 
or sometimes the responsive allegation, 
and the complainant's reply as the re
joining allegation. 

Allegation of faculties. A state
ment of pecuniary means; particularly the 
statement of a husband's means, required 
in ecclesiastical practice, from a wife, as 
a basis of an application for ali.rnony. 

ALLEGIANCE. The obligation of 
a citizen or subject to render obedi
ence and support to his government or 
sovereign, in return for the protection 
which he receives. 

This obligation was, npon the older 
ideas, inalienable and perpetual: it 
could not be divested by any act of the 
subject; but this view has been, in mod
ern times, and in deference to necessities 
arising out of the extensive emigration 
and colonization of the past two centu
ries, relaxed, so far, at least, that both 
English and American laws recognize 
the liberty of a subject to exchange OM 

allegiance for another, by naturaliza
tion. See the English naturalization 
act of 1870, Stat. 33 Viet. ch. 14; act 
of congress of July 27, 1868, 15 Stat. at 
L. 223, Rev. Stat. 1999. 

The older learning on allegiance will 
be found in Calvin's Case, 7 Rep. 1, 
and in the notes to that case in Broom's 
Const. Law. It is there said that alle
giance is of four kinds, namely, nat
ural allegiance, that which arises by 
nature and birth; acquired allegiance, 
that arising throl).gh some 'circumstance 
or act other than birth, e. g., by deniza
tion or naturalization; local allegiance, 
that arising from residence simply with
in the country, for however short a time; 
and legal allegiance, that arising from 
the oath of allegiance. 

Allegiance is the obligation of fidelity 
and obedience which the individual owes 
to the government under which he lives, or 
to his sovereign, in return for the protec
tion he receives. It may be an absolute 
and permanent obligation, or it may be 
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qualifiecland temporary. Carlisle v. United 
States, 16 Wall. 147. 

ALLOCATIO. ALLOCATION. An 
allowance; particularly, one made upon 
account in the English exchequer. 

Allocatione facienda. A writ for al
lowing to an accountant such sum. of 
money as he hath lawfully expended in his 
office; directed to the lord treasurer and 
barons of the exchequer upon application 
made. (Reg. O,ig.206.) Jacob. . 

ALLOCATUR. It is allowed. This 
Latin word was formerly affixed to or 
indorsed upon a writ or order, with the 
judge's signature or initials, to denote 
that he approved and authorized the in
strument. " Allowed," in modern prac
tice, takes its place; or the name or ini
tials of the judge may show an allowance. 

After an attorney's bill has been exam
ined or taxed by one of the masters, and the 
items which he disa..llows have been deduct
ed, the remaining snm certified by the 
master to be the proper amount to be 
allowed, is termed tbe allocatur. Brown. 

ALLODIAL. Free; owned without 
obligation of fealty or vassalage; not 
fendal. Allodium; an estate held inde
pendent of feudal obligations; owned 
by a man in his own right, without ow
ing service to a superior. 

Allodial is where an inheritance is held 
withont any acknowledgment to any lord 
or superior, and therefore is of another na
ture from that which is feudal. Allodial 
lands are free lands which a man enjoys 
without paying any fine, rent, or service to 
any other. Jacob. 

Allodial land is land not held of any lord 
or superior, ill which, therefore, the tenant 
has an absolute property and not an estate 
merely. 'fhe lands of the Saxons were 
allod, but under the oath taken at Salis
bury in 1087, all the lands in England be
came feutlal, i. e., held of some superior 
lord, and for an estate only. Brown. 

Allodial is nsed in contradistin('~ion from 
feudal; in which sense all movable prop
erty is allodial. In a more limited sense the 
term is applied: 1. To the property belong
ing to the crown-; 2. To the superiorities 
reserved by the sovereign; 3. To churches, 
churchyards, manses, and glebes, the right 
of whicb does not flow from the crown. 
Bell. 

The terms alod and alodial did not have 
any necessary reference to the mode in 
which the ownership of land had been 
conferred; each simply implied that the 
lands were held in absolute ownershi!l, and 
not in dependence upon any other body or 
person in whom the proprietary rights were 
supposed to reside, or to whom the posses
sor of the land was bound to render ser
vice. Digb!J, Hist. of Law of Real P. 6. 

Calling lands allodial meant that they 
were held in absolnte ownership, withont 
recognizing any snperior to whom any 
duty was due on account thereof. Snch 
lands were alienable at the will of the own
er, and were liable for his debts; and de
scended, on his death (if undevised), to his 
heir.. Allodial lands, or, as they were 
called in Saxon, boc lands; might be grant
ed npon such terms and conditions as 
the owner saw fit, by a greater or It'ss es
tate, present or future. 1 Woshb. Real P. 
16. 

Allodial, as used in Wis. Con st. art. 1, § 14, 
means free; not snbject to the burdens and 
restrictions on alienation connected with 
fendal tennres. The section does not pro
bibit the legislature from regulating con
veyances, or dower, or other rights grow
ing out of the domestic relations. Barker v. 
Day ton, 28 Wi •. 367. 

ALLONGE. When the back of a 
bill of exchange becomes absolutely 
filled with indorsements, so that no 
room remains for more, the law-mer
chant allows additional indorsements to 
be made upon a slip of paper, to be an
nexed to the bill. This slip is called an 
allonge. 

There is no authority against such a 
mode of indorsement, and no principle is 
violated by holding it to be a legal transfer. 
Folger v. Chase, 18 Pick. 63. 

ALLOT. To set apart specific prop
erty, a share of a fund, &c., to a distinct 
party. Allottee: a person to whom 
something has been allotted. Allot
ment: the act of setting apart property 
to one, as his share. Thus, if more 
shares in a corporation are subscribed 
than by the charter may be issued, an 
allotment becomes necessary, apportion
ing the allowable numbel' among the 
subscribers. See ALLOW. 

Allotment note. A writing by a sea
man, wht'reby he makes an assignment of 
part of his wages in favor of his wife, 
father or mother, grandfather or graud
mother, brother or sister. Every allotment 
note mnst be in a form sanctioned by the 
board of trade. The allottee, that is, the 
person in whose favor it is made, may re:
cover the amount in tbe conn ty conrt. (Stat. 
17 g. 18 Vict. ch. 104, §§ 168, 169.) Mozley 
g. W. 

Allotment system. Designates the 
practice of dividing land in small portions 
for cultivation by agricultural laborers and 
other cottagers at their leisnre, and after 
they have performed tbeir ordinary day's 
work. Wharton. 

ALLOW. To permit, consent to, or 
approve; as - to allow an appeal or a. 
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marriage; to allow an account. Also, 
to give a fit portion out of a larger prop
erty or fund; as to allow a wife ali
mony. Allowance: the act of permit
ting or giving; also, a share or portion 
given. 

Allow usually meana to substitute aome
thing by way of compensation for another 
thing, while allot is a proper term for a 
direction to set apart a portion of apecific 
property. A statute regulating dower, which 
directs that the widow ahall be "allowed" 
so much, should be construed as authorizing 
a paymcnt of the value of her share in 
money. Glenn v. Glenn, 41 Ala. 571, 586. 

The words, in a written instrument, I 
allow to give, were held equivalent to I 
intend to give. Harmon v. James, 7 Ind. 
263. . 

Allowance, as used in tbe Ala. Rev. Code, 
§ 2361, directing the chancellor to decree the 
wife an allowance out of the estate of her 
husband, imports an absolute right, as a 
provision for her support. Smith v. Smith, 
45 Ala. 264. 

A judgment of forfeiture of pay and 
allowances imposed on a soldier for deser
tion includea any bounty money due him. 
United Statcs v. Landers, 92 U. S. 77. 

ALLOY. Some inferior metal law
fully miugled witb gold or silver in coin
ing; also in manufactures of the precious 
metals. It is allowed, within limits 
strictly prescribed, as respects coinage, 
by law, to render the coin harder, and 
less depreciable by wear. Also spelled 
ALLAY. 

ALLUVION. A latent, gradual, im
perceptihle increase. The term is chiefly 
used to signify a gradual increase of the 
shore of a running stream, produced by 
deposits from the waters. 

Accretions which are successively 
formed, and imperceptibly, to a soil situ
ated on the shore of a river are alluvion, 
and belong to the owner of the soil on the 
edge of the water. Pulley v. Municipality 
No.2, 18 La. 278. 

Alluvion is the addition made to land by 
the washing of the sea, a navigable river, 
or other stream, whenever the increase is 
so gradual that it cannot be perceived in 
anyone moment of time. Lovingston v. 
St. Clair County, 64 Ill. 56; Livingston v. 
Heerman, 9 Mart. (La.) 656. 

Alluvion, within the rule that soil formed 
by alluvion belongs to the adjoining land
owner, is an addition to riparian land, grad
ually and imperceptibly made by the water 
to which the land is contiguous. The test 
as to what is gradual and imperceptible, in 
the sense of the rule, is, that thougb the 
witnesses may see from time to time that 
progress has been made, they could not 
perceive it while the process waa going OD. 

Whether it is the effect of natural or artifi· 
cial ca uses makes no difference as to the 
ownership. County of St. Clair v. Loving
aton, 23 Wall. 46; Municipality No.2 v. 
Orleans Cotton Press, 18 La. 122. 

ALONG. The decisions are somewhat 
confiicting whether "along," in giv
ing the boundaries in a description of 
land, is to he taken strictly as importing 
hy the side of, exterior to, contiguous, 
and as excluding any ownership to the 
centre of the thing designated, or whether 
it may be read as consistent with Buch 
ownership. The true view seems to be 
that it designates some monument or 
visible substantial thing having length, 
as giving the direction or course of the 
boundary liue j bnt is indeterminate as 
to whether the centre or exterior line 
is the limit of ownership: that is to be 
ascertained by the context or by the 
rules of law applicable to the properiW 
involved. Thus, along a small stream, 
means to the thread of the stream; along 
a navigable riYer, means bounded by the 
bank; along a town road, means to the 
centre; aloug a street, spoken of streets 
in a city such 'as New York, where the 
fee of the street is presumably in the 
corporation, means by the edge or side. 
The cases cannot, however, all be recon
ciled to this definition; the following 
selections indicate the differing views 
which have prevailed: 

Along means by, on, or over, according 
to the context. In a deed bounding lands, 
as extending along the shore, it can only 
mean on. Church v. Meeker, 34 Conn. 
421. 

Where one sovereign state makes a ces
sion of land to another, bounding the grant 
by a river, and describing the line not only 
as commencing on the bank, but also as 
running up the river and along the bank 
thereof, the latter words, "along the bank," 
exclude the intendment that would other
wise prevail, that the line should run along 
the thread of the stream. The limit, on and 
along the bank of the river, must be where 
the bank and the water meet in its bed 
within the natural channel or passage of 
the river. The words" along the bank" are 
the controlling call in interpreting sucb a 
cession; and they exclude the idea that the 
line is to be traced at the edge of the water, 
as that may be at one or another time, or 
at low water, or the lowest low water. The 
water is not a call in the description of the 
boundary, though the river is; but "river" 
does not mean water alone, but banks, 
shores, water, and the bcd of the river. 
The bank is the fast land which confines the 
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water of the river in its channel or bed in 
its whole width; that is to be the Ii·ne. Both 
bank and heds are to be ascertained by in
spection, and the line lies where the action of 
the water has permanently marked itself 
upon the hank, rejecting altogether the 
attempt to tmce the line by either ordinary 
low water or extreme low water. Howard 
v. Ingersoll, 13 How. 381,416. 

The fact that a monument from which a 
line is to run along a stream stands 0[1 the 
bank does not require that the line shall 
run on tbe bank. It fixes the terminus, 
leaving the law to say whether the line 
along the stream shall follow . the bank or 
the middle, according to whether the tide 
ebbs and flows or not. Thus a deed de
scribing the boundary as running to a stake 
standing on or near the bank of a river, 
above tide. "thence running along tbe river 
as it winds and turns," to another stake, 
coaveys the land to the thread of the stream. 
I,uce v. Carley,24 Wend. 451. 

Although, in general, a grant described 
by a boundary" running to" a stream, high
way, party-wall, ditch, &c., and thence along 
tbe same, means to and along the middle 
o~ the same, a boundary running "to the 
river, and thence along the shore of the 
river," restricts the grant to the margin. It 
is competent for the grantor to restrict his 
conveyance so as not to pass the bed of the 
stream; and this phraseology imports such 
a restriction. Child v. Starr, 4 HiU, 369. 

A boundary line described as running to 
a post on the north bank of a creek, "thence 
down the same and along the several mean
ders thereof to the place of beginning," 
which was also on the north bank, includes 
the bed of the stream to the centre. Seneca 
Indians v. Knight, 23 N. Y. 498. 

A boundary along an inland, unnavigable 
lake, and the outlet thereof, carries the land 
under water to tbe centre; or at least under 
the shallow water in front of the bank, and 
the right to fill in the same. Ledyard v. Ten 
Eyck, 36 Barb. 102. 

A deed of a city lot, being part of a 
parcel of land mapped into lots and streets 
by the grantor, which conveys the lot, de
scribing it as bounded by a line commencing 
on the side of the street, and running along 
the street, conveys the land to the centre of 
the street. A street, whether in the city or 
country, given as a boundary, is to be con
sidered as a line, not as a space. Hammond 
v. McLachlan, 1 Sandf. 323; Herring v. 
Fisher, Jd. 344. 

Where the stone foundation wall of a 
brick building projected several inches be
yond the face of the brick wall, it was held 
that a deed of the premises, bounding them 
by a line described as running "to the cor
ner thereof, thence easterly along the south 
side of the brick waU," with a reservation 
of an easement in the wall for the support 
of an adjoining building, gave the grantee 
to the face of the brick wall, not to that of 
the foundation. Cornes v. Minot, 42 Barb. 60. 

Along its route, in a statute givIng a 

railroad company an insurable interest 
against fire communicated by its locomo
tives to property along its route, means by 
the side of, alongside, along the line of, 
lengthwise of, or near to the chartered 
limits of the roadway as surveyed and 
located, and not within, upon, over, or 
across the route. Grand Trunk R. R. Co. 
v. Richardson, 91 U. S. 454. 

ALTER. To modify; to change illL 
form or details withoutdestroying::z 
identity. Alteration: a modification oJ?-' ' 
change. Alter is distinguishable from 
amend, which implies improvement, al
teration for the better: while alter im
ports modification merely, irrespective 
of whether the thing is improved or 
depreciated. It is distinguishable from 
change, which may mean to exchange or 
substitute; to put a distinct thing in place 
of a former one: while alter represents 
the identity of the subject as preserved. 

A statutory power to alter a wharf 
imports a power to extend or diminiMh 
it, City of Hannibal v. Winchell, 54 Mo. 
172; and a like authority to alter streets 
or roads involves power to change the 
grade of the street, 'Waddell v. Mayor, 
&c. of N. Y., 8 Bm·b. 95; Fish v. Mayor, 
&C. of Rochester, 6 Paige, 268; or to 
discontinue a part of the road which 
is disused by the alteration, Ponder v. 
Shannon, 54 Ga. 187; but not to appro
priate the land covered by a street to 
purposes inconsistent with its use as a 
street, Lachland v. North Missouri R. R. 
Co., 31 Mo. 180. 

Alteration of written instruments 
gives rise to numerous and important 
questions of construction and evidence; 
the general rule being that an alteration 
of the tenor of a written instrument in 
any material particular, made by one 
party without the assent of the other, 
nullifies the instrument, so far at least 
as claims of the party making the al
teration are concerned. Deeds, simple 
contracts, negotiable instruments, and 
wills are, however, subj ect to different 
rules in respect to alteration. Bnt it is 
to be understood that by alteration is 
lneant something done to an instrument 
by which its tenor or effect is changed. 
If what is written upon a document 
does not assume to change its opera
tion, or modify its meaning, and cannot 
mislead anyone as to the effect of the 
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original, the word alteration is not ap
propriate. 

The word alteration, when applied to a 
contract, imports something by which its 
meaning is changed. Adding a mere memo 
orandum, or erasing one, if no change in 
the effect of the contract is involved, does 
not constitute a ma:terial alteration. Oliver 
V. Hawley, 5 Neb. 439; Palmer v. Sargent, 
!d. 233. 

Memoranda upon a plan, that certain 
persons have desired to purchase one of the 
lots, and to whom and when it was sold, 
but not varying the courses and distances 
of the lines of the lots, nor the relative sit
uations of the lots to each other, are not an 
alteration of the plan; for they do not im· 
port any change in the effect of the plan. 
Morrill V. Otis, 12 N. H. 466. 

Affixing a lightning·rod to a house is not 
altering it, within a mechanic's lien lawai· 
lowing a lien for alterations. Drew v. Ma· 
son, 81 Ill. 498. 

The effect of alterations in a deed (Pig
ot's Case, 11 Coke, 266), bill of exchange 
(Master v. Muller, 4 Durnf. ~ E. 320), or 
promissory note (Warrington V. Early, 12 
EUis ~ B. 763), is: (1) if it is material, then 
whether it is made by a party, or by a 
stranger, it vitiates the instrument; but (2) 
if it is immaterial, then if it is made by a 
party, it vitiates; but (3) if it is made by a 
stranger, it has no such effect. Brown. 

ALTERNATIVE. A privilege or 
opportunity of choosing one of two 
tbiI)gs or courses. Also, either of two 
objects offered to one's choice. 

Alternative obligations are obliga
tions in which the obligor is bound to 
do one of two things, and which may be 
satisfied by performance of either. The 
general rule is, that where an instru
ment or engagement requires a person 
to do one act or another, without words 
importing a preference of either, such 
person has the right to elect which be 
will do. 

Alternative writ. A writ which 
commands the party sued to periorm 
a specified act, or to show cause to the 
court why he should not do it. The 
practice under the writ of mandamus 
is, to iSRue first a writ commanding the 
respondent to do the act desired, or 
show cause, &c. This is called an al
ternative ·mandamus. If respondent 
does not act as desired, and shows cause 
ullsuccessfully, then a peremptory man
damu.~, that is, an unqualified com
mand, is issued. 

Altel'um non lcedere. Not to injure 
another. One of the three fundamental 

AMBASSADOR 

maxims, laid down by Jnstinian as first 
principles, upon which all rules of law 
are based. The others are honeste vivere 
and suum cuique tribuere, q. v. (~t~lF'LL.. 2 2: 

AMALGAMATION. The legislahve 
nnion or merger of two corporate bodies 
in one new one is most frequently 
termed, in the United States, consolida
tion, q. v. j in England, amalgamation. 
The term imports It union of corporate 
identities. One company, by associat
ing and connecting itself with another, 
does not thereby become equitably amal
gamated with it. 

Two companies cannot amalgamate with 
each other, unless such a transaction is au
thorized by the constitutions of both com
panies, or unless all the shareholders in both 
consent to the amalgamation. And where 
there is a power to amalgamate, that power 
must be strictly pursued. Speaking gen
erally, corporations cannot amalgamate. 
Brown. 

AMALPHITAN CODE. Acollection 
of sea-Ia ws, compiled about the end of the 
eleventh century, by the people of Amalphi. 
It consists of the laws "Of maritime suujects, 
which were or had been in force in coun
tries bordering on the Mediterranean; and 
was for a long time received as authority 
in those countries. Azuni; ~Vhmton. 

AMBASSADOR. A person sent by 
the sovereign power of one nation, to 
arrange or negotiate affairs of state wi tb 
the sovereign of another nation j not, 
however, as a mere agent, but as a rep
resentative. Ambassadors are either 
ordinary, being such as are employed 
to reside continuously where they are 
sent, or extraordinary, i. e. sent npon 
some especial or unusual occasion or 
errand. 

Ambassador is the commissioner who 
represents one country in the seat of gov
ernment of another. He is a public minis
ter, which, usually, a consul is not. Brown. 

Ambassador is a person sent by one sov
ereign to another, with authority, by let
ters of credence, to treat on affairs of state. 
(5 Inst. 153.) Jaco'b. 

By the laws of nations, none under the 
quality of a sovereign prince can send any 
ambassador; a king that is deprived of his 
kingdom and royalty hath lost his right of 
legation. No subject, though ever so great,. 
can send or receive an amuassador; and if 
a viceroy does it, he will be guilty of high 
treason. The electors and princes of Ger
llIany have the privilege of sending and 
reception of ambassadors; but it is limited 
only to matters touching their own territo
ries, and not of the state of the empire. It 
is said there can be no ambassador without 
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letters of credence from his sovereign to 
another that hath sovereign authority j and 
if a person he sent from a king or absolute 
potentate, though in his letters of credence 
he is termed an agent, yet he is an ambas
sador, he being for the public. (4 Cokelnst. , 
153.) Jacob. . 

The United States have always been rep
resented by ministers plenipotentiary, never 
having sent a person of the rank of an am
bassador in the diplomatic 'sense. 1 Kent 
Com. 39, n. 

The expression, " ambassadors and other 
public ministers," which occurs three times 
in the constitution, must be understood as 
comprehending all officers having diplo
matic functions, whatever their title or des
ignation. Heuce, the president bas power 
by the constitution to appoint diplomatic 
agents of the United States of any rank, at 
any place, and at any time, in his discretion, 
subject always to the constitutional condi
tions of relation to the scnate. 7 Op. Att.
Gen. Hl6. 

Ambigua responsio contra proier
entem est accipienda. An ambiguous 
answer is to be construed against him 
who offers it. Where different construc
tions of an answer or plea present them
selves, the construction unfavorable to 
the party offering the answer or plea is 
to be adopted. This is a limited state
ment of a rule of construction applicable 
to all pleadings, generally expressed _ by , 
the maxim, Ambiguum placitum inter
pretari debet contra proferentem, q. v. 

Ambiguitas verborum latens veri
ficatione suppletur; nam quod ex 
facto oritur ambiguum verificatione 
facti tollitur. A latent ambiguity may 
be supplied by evidence; for whatever 
ambiguity arises from an extrinsic fact, 
may be removed by evidence in regard 
to such fact. 

Extrinsic evidence is received to ex
plain an ambiguity not apparent on the 
face of the instrument to be construed, 
on the ground that where the ambiguity 
itself is produced by extraneous circum
stances, its explanation must of neces
sity be sought through the same me
dium. A patent ambiguity, arising 
upon the language of the instrument 
itself, although it may be removed by 
construction, cannot be explained by 
averment or evidence of extrinsic facts. 
But with respect to a latent ambiguity, 
as it is raised only by extrinsic evidence, 
it may be removed in the same manner. 
Thus, in the construction of wills, in all 

cases in which It difficulty arises in ap
plying the words of a devise to the thing 
which is the subject-matter of the devise, 
or to the person of the devisee, the diffi
culty or ambiguity which is introduced 
by the admission of extrinsic evidence 
may be rebutted and removed by the 
production of further evidence upon the 
same subject, calculated to explain what 
was the estate or subject-matter really 
intended to be devised, or who was the 
person really intended to take under the 
will; and this appears to be the extent 
of the maxim. The characteristic of 
these cases is, that the words of the will 
do describe the object or subject in
tended, and the extrinsic evidence has 
not the effect of varying the instrument 
in aily way whatever: it only enables 
the court to reject one of the subjects or 
objects to which the description in the 
will applies, and to determine which of 
them the devisor understood to be signi
fied by the description which he used in 
thewil!. Broom Max. 615. Thus, where 
a devise was to B for life, and remain
der to her three daughters, M, E, and 
A, in fee, as tenants in cornmon, and it 
appeared that at the date of the will B 
had two legitimate daughters, named 
M and A, living, and one illegitimate 
daughter, named E, the claim of the 
last mentioned to the land devised was 
defeated by extrinsic evidence admitted 
to show that B had formerly had a le
gitimate daughter named E, who had 
died before the date of the will, and that 
neither her death, nor the birth of the 
illegitimate daughter E, were known to 
the testator. Doe d. Thomas v. Benyon, 
12 Ad. ~ E. 431. 

The rule is by no means confined to 
wills, but is to be understood as extend
ing to deeds and negotiable instruments; 
the inquiry into extrinsic facts being 
always restricted, however, to ascertain
ing the intention of the parties, and not 
permitted with any view of varying the 
contract. 

The meaning of the rule is also some
what enlarged by the consideration that 
parol evidence must be admitted to"some 
extent to determine the application of 
every written instrument, as to who or 
what is meant by names or other descrip
th'e matter contained in it. Such evi-
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dence is always necessary to show that 
the party sue~ upon a contract is the 
person who made the contract, and is 
bound by it; to identify the subject of a 
specific devise or bequest; to determine 
whether a particular chattel is parcel of 
the thing demised; and in similar cases, 
where the instrument appears on the 
face of it to be perfectly intelligible 
and fl'ee from ambiguity; but extrinsic 
evidence must nevertheless be received, 
for the purpose of showing what the 
instrument refers to. Broom Max. 617. 

AMBIGUITY. An uncertainty as to 
the sense of language, arising from its 
admitting of more than one meaning. 
Ambiguous: that which may be under
stood in either of more senses than one. 
Ambiguities are termed patent when 
they are apparent npon the language in 
question alone; and latent, when the 
language is of itself Incid and suggests 
oue meaning only, but a necessity for a 
choice of meanings is raised by some 
extrinsic evidence on matter of fact out
side the instrnment. See AMBIGUITAs. 

Several of the definitions given treat 
ambiguity, duplicity, indistinctness, ob
sCllrity, and uncertainty as equivalent 
words; and the case of a blank left for 
a name, in a written instrnment, has 
been mentioned as an instance of an 
ambiguity. But we think a distinction 
should be observed: that ambiguity or 
duplicity are predicable only of language 
ds to which it is needful to make a choice 
of meanings; while indistinctness, ob
scurity, and uncertainty include these, 
and also cases of language devoid of 
sense, or which does not present any 
meaning with clearness or precision. 
The case of a blank left for a name 
should be deemed an uncertainty, but 
not an ambiguity. 

Ambiguum placitum interpretari 
debet contra proferentem. An am
biguous pleading ought to be interpreted 
against the party offering it. Where 
different constructions of a pleading 
present themselves, the constrnction 
unfavorable to the pleader should be 
prefel1'tld. It is a maxim in the con
struction of pleadings that every thing 
shall be taken most strongly against the 
pleader. Howard v. Gosset, 10 Q. B. 
383. The gl'Ounds of this maxim are 

AMEND 

that every man is presumed to make the 
best of his own case, and it IS incumbent 
upon him to make his meaning clear. 
But these reasons do not allow that a 
party should contend that he has himself 
ill pleaded; hence it is a general rule 
that every pleading, if it be fairly 
susceptible of such a construction, must, 
as against the party pleading, be taken 
to have been pleaded agreeably to the 
rules of pleading. Goldham v. Ed
wards, 18 Com. B. 399. And the maxim 
is not to be understood as applying to 
the pleading of matters peculiarly within 
the knowledge of the opposite party. 

When the objection to the ambiguity 
has been waived by pleading over, or the 
ambiguity has been cured by verdict, 
the reverse of the maxim applies, and 
the construction of the ambiguous ex
pression which is most favorable to the 
party nsing it must be adopted. Broom 
11fax. 601. 

Ambulatoria est voluntas defuncti 
usque ad vitce supremum exitum. 
The will of a decedent is ambulatory 
even to the last moment of his life. A 
testamentary disposition of property is 
not fixed, but remains ambulatory, rev
ocable, and suhject to change at the 
pleasure of the testator, until his death. 
Hence no testament is of any effect until 
the death of the testator. 

AMBULATORY. That which may 
be moved; changeable; not yet settled 
past -alteration. Thus the dispositions 
of a will are ambulatory during the 
testator's lifetime. 

AMEND. To alter with. effect ·of 
improving; to modify for the better. 
Amendment: the act of improving; also 
a writing made or proposed as an im
provement of some principal writing. 

Amendments of constitutions have 
been frequently made, under general 
provisions, which most of the constitu
tions contain, anthorizing the prepara
tion and adoption of amendments. The 
nnmber of amendments which have been 
made to the constitution of the United 
States now reaches fifteen. Eleven were 
made coevally with the adoption of the 
constitution, for the purpose of better 
seclll'ing its original provisions from 
misconstruction or abuse. The twelfth 
was adopted, at a later day, to change 
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the mode of the presidential election. 
Three more were adopted, within a few 
years after the civil war, for the purpose 
of rendering permanent certain results 
of the war, - the abolition of slavery 
and the advancement of the rights of the 
colored race. 

In legislation, while a bill is upon its 
passage, individual legislators have lib
erty of proposing changes which they 
think will improve its provisions; and 
this is termed offering amendments. 

In practice, amendment is used of the 
correction of an omission or error which 
is discovered to have been committed in 
the pleadings or' proceedings in a cause. 
Modern laws governing practice have 
given to the parties to a cause, and 
to the courts, extensive privileges or 
discretionary anthority- of amending 
omissions, errors and defects of form, 
mistakes, and the like, in matters of 
procedure. 

No court has authority, under the name 
of an amendment, to allow an appe"al after 
the period liinited by the statute bas ex
pired. Enos v. Thomas, 5 How. Pro 361 ; 
.People V. Eldridge, 7 ld. 108; l!'ry v. Ben
nett, 7 Abb. Pro 352. But see Crittenden V. 

Adam9, Ii How. Pro 310. 
To serve a mere copy of an original 

pleading, with no change except leaving off 
a verification, or a demurrer which was 
appended to the original, is not amending 
the pleading. Howard v. Michigan South
ern R. R. Co., 5 How. Pro 206; George V. 

McClooy, 6 / d. 200. 

AMERCEMENT, or AMERCIA
MENT. A punishment by the pUl!se; a 
penalty assessed by the peers or equals 
of the party amerced for an offence done, 
for which he places himself at the mercy 
of the lord. The word amercement has 
long been especially used of a mulct or 
penalty, imposed by a court upon its own 
officers, for neglect of duty; or failure 
to pay over moneys collected. In par
ticular, the remedy against a sheriff for 
failing to levy an execution or make 
return of proceeds of sale, is, in several 
of the states, kuown as amercement. 
In others, the same result is reached by 
process of attachment. 

Amerciament signifies the pecuniary pun
ishment of an offender against the king or 
other lord in his court that is found to be 
in misericordia; i.e., to have offended, and 
to stand at the mercy of the king or lord. 
The author of Termes de la Ley saith that 
amerciament is properly a penalty assessed 

by the peers or equals of the party amerced 
for the offence done; for which he 'p'utteth 
himself at the mercy of the lord. ( Tennes 
de laLey, 40".) And by the statute of Magna 
Charta ch. 14, a freeman is not to be amerced 
for a s:Oall fault, but proportionable to the 
offence. and tbat by his p~rs. (9 Hen. III. 
ch.4.) Amerciaments are a more merciful 
penalty than a fine; for which, if they are 
too grievous, a release may be sued by an 
ancient writ founded on Magna Charta, 
called moderata misericordia. (See Ne,g Nat. 
Brev. 167; F. N. B. 76.) The difference 
between amerciaments and fines is this: 
fines are said to be punishments certain, 
and grow expressly from some statute; but 
amerciaments are such as are arbitrarily 
imposed. (Kitch. 78.) Also fines are im
posed and assessed by the court; amercia
ments by the country; and no court can 
impose a fine, but a court of record: other 
courts can only amerce. (8 Cake, 39,41.) 
Jacob_ 

AMI; AMY. A friend; as alien ami, 
an alien belonging to a nation at peace 
with us; prochein ami, a next friend 
suing or defending for an infant, mar
ried woman, &c. 

AMICABLE. Friendly. An action 
entered and prosecuted by consent of 
parties, because both wish to obtain the 
judgment of the court upon some ques
tion of common interest, is called an 
amicable action. Special statutory reg
ulations exist in several of the states, 
authorizing and favoring. such actions. 
In other states, the same thing is done 
under the name of SUbmitting a cause 
upon an agreed statement, or submit
ting a controversy without action. 

Amicable compounders, under the 
Louisiana code, are not the same as ar
bitrators. Arbitrators are to determine 
agreel1blyto the law. Amicable compound
ers are authorized to abate something of 
the strictness of the law in favor of natural 
equity. Bird v. Laycock, 7 La. Ann. 171. 

Amicable lawauit does not convey the 
idea of an arbitration. Arbitration means 
a reference or submission of a matter in 
dispute to the decision of one or more per
sons as arbitrators, whilst the latter, an 
amicable lawsuit, is one instituted in a 
court of justice seriously, but in a friendly 
spirit, in order that some matter in contro
versy may, by a judicial d('cree, be settled 
definitely, as cheaply, and with as little 
delay as possible. Thompson II. Moulton, 
20 La. Ann. 535. 

Amicus curia!. A friend of the court 
A term applied to a by-stander, who, 
without having any interest in the 
cause, of his own knowledge makes a 
suggestion on a point of law or of fact," 
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for the information of the presiding 
judge. 

When a judge is doubtful or mistaken 
in matter of law, a bystander may inform 
the court thereof as amicus curial. Counsel 
in court frequently act in this capacity 
when they happen to bQ in possession of 
.. case which the judge has not seen, or does 
not at the moment remember. flalthouse. 

In a .case in 2 Show. 297, a counsellor 
urg<.>d that he might, as amicus curilE, in
form the court of an error in proceedings, 
to prevent gi .-ing false judgment; but this 
was denied, because the party was not 
present at the time. Jacob. 

Amittere legem terree. To lose the 
law of the land. To forfeit the protec
tion afforded and the benefits conferred 
by the law of the land. 

Amittere liberam legem. To lose 
frank-law. A term having the same 
meaning as amittere legem terraJ, q. v. 
He who amittit liberam legem, or amittit 
legem tertaJ, lost. the protection ex
tended by the law to a freeman, and 
became subject to the same law as thralls 
or serfs attached to the land. 

AMORTISE. To alien lands in 
mortmain; to reduce the property of 
lands or tenements in mortmain. 
Amortisation: or amortisement, the 
conveyance of lands iu mOlitmain. 
Also spelled Admortise, &c. 

AMNESTY. An act of the sov
ereign power, granting oblivion of a 
past offence. It differs from pardon in 
being more general; it extinguishes the 
offelice as to all participators; while 
pardon exonerates an individual from 
a punisbment which he has incurred. 
Amnesty is rather a political decision 
that acts whi<Jh might, by their motive 
Il.nd effect, be treated as crimes, shall 
not, for reasons of sta.t~ policy, be so 
considered. Pal'doD is rather the clem
ency which the executive is authorized to 
exercise towards one convicted or guilty 
of what is unquestionably a crime. 

Amnesty is generally 'l:ieclared in 
favor of some large class of persons 
concerned in an insurrection or like 
general and public offence which gov
ernment does not think best to pureue 
with punishment. 

Amnesty properly belongs to interna
tional law, and is applied t.o rebellions 
which by their magnitude are brought 
within the rules of international law; but 
it has no technical meaning in the com-

man law, a.pd is merely the synonyme of 
oblivion, which in the English law is the 
synonyme of pardon. Knote v. United 
States, 10 Ct. of Ct. 397. 

AMOTION. Removal; a carrying 
away. The word is particularly used 
of the removal of a corporate officer 
from office; as distinguished from de
priving a member of his privilege of 
membership, which is called, in refer
ence to pu blic corporations, disfranchise
ment; in respect to priYate ones, expul
sion. 

Amotion is the depriving of office an 
officer of a corporation. The power of 
amotion is incident to every corporation at 
common law; for it is necessary to the , 
good order and government of corporate 
bodies. The causes for which a corpora
tor may be amoved, and which, alone, 
will justify amotion, are: 1. Offences 
against his oath or declaration, the duty 
of his office, and the common profit and gen
eral interests of the corporation. 2. Of
fences against the public, of a nature to 
render the officer infamous; as perjury, for
gery, &c. 3 Offences of a mixed nature, or 
such as are not only indictable as offences 
against the public, but are also contrary to 
his duty as a corporator. Gmnt, Corp. 241. 

AMOUNT. Jurisdiction, when made 
dependent upon amount, does not depend 
upon the amount of any contingent loss or 
damage whjch one of the parties may sus
tain by a decision against him, but upon 
the amount in dispute between them. 
Thus, upon appeal from a decree dissolv
ing an injunction restraining the sale of 
property upon execution, the jurisdiction 
depends upon the amount claim!!d il) the 
execution, and not upon the value of the 
property upon which the execution has 
been levied. Ross v. Prentiss, 3 How. 771. 

When the appellate jurisdiction of the 
court of last resort is dependent on value, 
that court will, in determining the question 
of jurisdiction, look to the amount claimed 
by the plaintiff in the court below, and not 
to the amount of the judgment from which 
the appeal is taken. McKee v. Ellis, 2 La. 
Ann. 163; State v. Wiltz, llld. 439. 

Where a plaintiff appeals, the amount in 
dispute is that claimed in the complaint, 
not that pleaded in offset by the defend
ants, or found for them by the jury. 
Gillespie v. Benson, 18 Cal. 409; Skillman 
v. Lachman, 23 Id. 198. 

Where only a portion of a judgment is 
actually contl!sted, in a suit to enjoin pro
ceedings upon it, the jurisdiction of an ap
peal is determined by the portion in dispute, 
I)ot by the entire amount of the judgment. 
Gayarre v. Hays, 21 La. Ann. 307. 

The amount to be considered in deter
mining the question of jurisdiction of an 
appeal from a judgment awarding alimony 
at a certain 'monthly rate, is the amount duo 
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and collectible under the judgment, not 
the sum awarded for each month. State 
v. Judge of Second District Court,21 La. 
Ann. 60. 

In a proceeding to obtain possession of 
the room, keys, and papers of a pub\ic 
office, the amount in controvel"8Y by which 
~he jurisdiction of an appeal is to be tested 
IS not the value of such office, but that of 
the accessories which may be reached di
rectly by the proceeding. State v. Lagarde, 
21 La. Ann. 18; State v. Judge of the Sec
ond District, 22 ld. 49. 

No computation of interest will be made 
to give jurisdiction, unless interest be spe
cially claimed in the pleadings. Udall v. 
The Ohio, 17 How. 17. 

A decree for a specific sum, with inter
est from the date of the master's report, is 
reviewable upon appeal, if the sum and in
terest to the date of the decree reach the 
jurisdictional amount, although the speci
fied sum alone may be less. The Patapsco, 
12 Wall. 451. 

In estimating the amount in dispute for 
the purpose of determining the question of 
jurisdiction, interest on tbe claim, which 
bas accrued before suit brought, should be 
included in estimating the amount in dis
pute. Malson v. Vaughn,23 Cal. 61; Skill
man v. Lachman, ld. 198; Orth v. Clutz, 
18 B. Mon. 225. 

When a note is payable with interest, 
the principal and interest together consti
tute the amount of the note, within the 
meaning of a statute making the right to 
appeal dependent on the amount in contro
versy. Smith v. Smith, 15 Vt. 620. 

If the interest which is due at the time 
of commeucing suit, together with the prin
cipal, does not amount to the statute limit 
of appellate jurisdiction, the fact that the 
interest afterwards accruing is enough to 
make up the deficiency will not enable the 
appellate court to take cognizance of the 
cause. Wolf v. Witherell, 22 La. Ann. 25. 

The amount in coutroversy which deter
mines the jurisdiction of a justice's court 
is the principal sum sued for, exclusive of 
costs. Bradley v. Kent, 22 Cal. 169. 

The costs in an action constitute no part 
of the amount in controversy, aud are not 
included in the computation of the sum re
quired to give jurisdiction on appeal. Max
fil'id v. Johnson, 30 Cal. 545; Moore v. 
Boner, 7 Buslt, 26. 

AMPLIATION. Originally, an en
largement or extension; but used in the 
civil law to signify a postponement of 
the decision of a cause for flll"ther con
sideration or reargumtlnt, like the Eng
lish expressions, ulterius concilium or 
curia advisare vult. 

Also, an official copy of a notarial act, 
something like our exemplification. 

AMY. See AMI. 

ANCESTOR. Generally, one who 

precedes another in line of descent is his 
ancestor; bnt, in law, the word is al
most always used· to mean a former 
owner of an estate which has descended. 
Ownership of property and death are 
implied. One's father or grandfather 
are not properly termed his ancestors 
while they live; nor is there much occa
sion for the term after death, except in 
reference to the descent of their prop
erty. See ASCENDANT. 

Ancestor is a person from whom an es
tate immediately comes in right of blood. 
Brower v. Hunt, 18 Oltio St. 311. 

When used in relation to succession of 
real estate, ancestor embraces both \ineals 
and collaterals. McCarthy I'. Marsh, 5 
N. Y. 263; Banks v. Walker, 3 Barb. Cit. 
438. See also Den I'. De Hart, 3 N. J. 363, 
(481). 

It embraces eollaterals as well as lineals, 
through whom an inheritance is derived. 
Wheeler v. Clutterbuck, 52 N. Y. 67. 

It applies to a progenitor, and not to a 
parent's collateral kindred. Pratt v; Att
wood, 108 Mass. 40. 

Ancestor. as used in 2 N. Y. Rev. Stat. 
38, § 22, inCludes evcry predecessor in es
tate;, every person from whom property 
might be inherited. Armstrong v. Moran, 
1 Bradf. 314, 318. 

As used in the Connecticut statute with 
reference to the distribution of anc('stral es
tates, it signifies the one from whom the 
estate immediately, lind not the one from 
whom the estate remotely, descended. 
Buckingham t'. Jacques, 37 Conn. 402. 

As used in the Ohio act of 1H31, regulat
ing descents, &c., it means anyone from 
whom the estate was inheritable. The an
cestor from whom the estate must, in law, 
be understood" to have come to the intes
tate," is he from whom it was immediately 
inherited. Prickett v. Parker, 3 Oltio St. 
394. 

ANCHORAGE. Is sometimes used 
in the sense of a charge 01' duty exacted 
of ships for the privilege of riding at 
anchor in a haven. Cowel; Wltm·/on. 

ANCIENT. Old; that which has ex
isted from an indefinitely early period, 
or long enough to acquire some rights 
or privileges accorded in view of long 
continual1ce~ 

A;ncient demesne, or domain. A 
speCIes of tenure of lands, in England, 
wbereby all manors belonging to the crown 
in the days of Edward the Confessor and 
William the Conqueror were held. The 
!lumbers and names of the manors belong
mg to the crown, as of all others belonging 
to common persons, William the Conqueror 
cansed to be Ret down in a book called 
Domesday; and those which appear by 
that book to have belonged to the crown, 
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and are there denominated terril! regU, are 
called ancient demesne. Lands in ancient 
demesne are of a mixed nature, i.e., they 
partake of the properties both of copyhold 
and of freehold; they differ from ordinary 
copyholds in certain privileges, and from 
freehold by one peculiar feature of villen
age, viz., that they cannot be conveyed by 
the usual common·law conveyance, but pass 
by surrender to the lord or his steward in 
the manner of copyholds, with the excep
tion that in the surrender the words" to 
hold at the will of the lord" are not used, 
but simply the words" to hold according to 
the custom of the manor." 

There are three kinds of tenants in an
cient demesne: those whose lands are 
held freely by grant of the king; those 
who do not hold at the will of the lord, but 
yet hold of a manor which is ancient de
mesne, and whose estates pass by surren
der, or deed, and admittance, and who are 
styled customary freeholders; those who 
hold of a manor which is ancient demesne, 
by copy of court-roll, at the will of the 
lord, aud are styled copyholders of base 
tcnure. (Cowel; Scriven Copyholds, 425; 
1 Cruise Diq. 44.) Brown. 

Tenants in ancient demesne used to enjoy 
certain privileges, e.g., that of being im
pleaded in the courts of their own manors 
only, and of being exempted from serving 
ou the juries of the county; but those 
privileges have mostly ceased, and provi
sion is made by Stat. 4 & 5 Vict. ch. 35, and 
the acts amending the same. for the general 
enfranchisement of ancient demesne lands. 
lb. 

thus privileged are technically termed 
ancient lights. The doctrine of ancient 
lights has been adopted in a few of the 
United States; in others, it has been 
distinctly repudiated; ill others again, 
it is an open question. But the general 
current of American jurisprudence is 
against it, as being a rule of the com
mon law wbich was not suited to the 
condition of our colonial ancestors, and 
which, therefore, cannot be deemed to 
have been brought hither by them. 

Ancient wall. A wall built to be 
used, and in fact used, as a party-wall, 
for more than twenty years, by the ex
press permission and continuolls acqui
escence of the owners of the land on 
which it stands, is ancient. Eno v. Del 
Vecchio, 4 Duer, 53, 63. 

Ancient witness. The expression, 
ancient witness, employed in the pro
vision of the judiciary act of congress of 
Sept. 24, 1789, authorizing the taking 
the deposition of a witness who was 
" ancient or infirm," is believed to be a. 
corruption or misprint of enceinte. The 
intention, probably, was to allow a depo
sition when the witness was a pregnant 
woman. or person otherwise physically 
nnable to attend and testify in person. 
As to the expression, aged witness, see 

Ancient houses. In England, it AGE. 
seems to be understood that after a Ancient writings. Inasmuch as 
house has stood for twenty years, it ac- great lapse of time must necessarily 
quires a prescriptive right to support embarrass or destroy means of making 
from the adjoining soil; and the adjoin- technical proof of the genuineness of a 
ing land-owner cannot make excava- written instrument, it has been found 
tions, even in his own land, to the preju- necessary to allow very old deeds, wills, 
dice of such support. Upon this sub- &c., to be read in evideuce without 
ject the law is not uniform throughout formal proof of execution, and upon a 
the United States; but the general rule presumption of their being genuine, 
is believed to be that each land-owner where they are produced from the 
has a natnral implied right to the sup- proper custody, and are corroborated by 
port of his soil in its natural state, from circumstances of possession naturally 
the adjoining lands, but not for build- accordant with their purport. The 
ings standing upon it: whether they are term of thirty years is the one assigned 
of ancient or recent erection makes no as sufficient to give rise to this privilege; 
difference. and muniments of title to property, pur-

Ancient lights, or windowlJ. In porting to be thirty years old and up
England, openings in a house for air wards, are known as ancient instru
and light which have been used unob- ments, and are received in evidence, 
structed for upwards of twenty years wherever the common-law rule prevails 
acquire a prescriptive right, and may unchanged, without requiring prelimi
not afterwards be obstructed, even by nary proof, as in case of writings recent 
buildings erected by an adjoining land- in date. But this doctrine is by no 
owner upon his own land. Windows means carried so far as to allow any 

VOL. I. 5 
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paper, of whatever character, to be so 
received. It applies only where the 
nature of the instrument and the at
tendant circumstances are such as to 
raise a presumption that it is genuine; 
as where one who holds land produces a 
deed conveying it to an ancestor, and 
proves a possession corresponding to the 
title the deed purports to convey, and a 
custody of the deed such as would nat
Ul'ally occur, if it were genuine. The 
doctrine of ancient instruments has 10Rt 
much of .its practical importance under 
the operation of the statutes now so ex
tensively in force, providing for the re
cording of the more important written 
instruments affecting title, and the 
proof of their contents by a copy of 
the record. 

Ancients. Gentlemen in the Eng
lish inns of court who have attained a 
certain standing by reason of length of 
membership, have been termed, in the 
parlance of those institutions, ancients. 

ANCILLARY. Assistant; auxil
iary; that which aids or promotes a 
proceeding regarded as the principal. 
Thus a grant of administration ob
tained in some state where particular 
assets are situated, for the purpose of 
collecting them into the general admin
istration which is proceeding in the 
state of the decedent's domicile, is an 
ancillary administration. A bill in 
equity filed to prevent a payee of notes 
from transferring them to a bona fide 
purchaser for value, until the deter
mination of defences alleged against him 
could be reached at law, is an ancillary 
suit. 

ANGLICE. In English. In old 
English pleadings established Latin 
'words were used, so far as practicable, 
to express the cause of action, to de
scribe the subject-matter in controversy, 
and for other purposes; or a periphrasis 
waR resorted to, if one could be used 
with sufiicient certainty. But there 
were many t1lings for which no names 
were .to be found in classical Latin, 
.hence i.t was usual, where no Latin 
words .existed apprCil'priate to express a 
thing, and 110 description in Latin could 
be giver). with .dle lI"eqrusite certainty, 
'to f0rlJl a werd with a Latin tennin&
tion, som~times taking ,or modifying an 

existing Latin word, and liometimes 
COlnmg a new word, and this term 
was followed by Anglice and the Eng
lish equivalent. 

ANIMAL. This term is less exten
sive, as used in jurisprudence, than in 
natural science. It does not include 
mankind, and, until recent years, has 
been used, with a limitation which can
not be very precisely defined, to creatures 
which are of use or value to mau, or in 
the preservation of which he has an 
interest. 

Earlier occasions for the use of the 
word were in reference to the protection 
of property in animals; and while this 
was the object, useless and noxious 
creatures were, naturally, left out of 
view. For the purpose of dealing with 
any infraction of the right of an owner 
or possessor of an animal, the law had 
only occasion to consider such as man 
desired to hold, and these were viewed 
as domesticated or tame animals, wild 
animals, and creatures which, whether 
wild or tame, were of so base a natw-e 
as not to be subjects of permanent 
property, thongh they might be held in 
a possession which the law would pro
tect. Discnssions, in the caRes, as to 
what is included by" animals" in the law 
of property and larceny, in dnty laws 
and statutes punishing malicious mis
chief, aud the like, are to be read with 
reference to the term being limited by 
a notion of property. 

But another idea has arisen in recent 
years, under the adoption of statutes 
for the prevention of cruelty to animals. 
The enforcement of 811ch laws was at 
first questioned, upon the ground that 
" animals" in law did not include the 
baser and the undomesticated creatures. 
Thus, in a New York police-court case, 
soon after the passage of the law for 
the protection of animals, a prosecution 
for the inhuman manner of confining 
a turtle on exhibition at a restaurant, 
was contested by the argument that 
reptiles were not included in " animals" 
in the legal sense. Such views have not 
prevailed. Steady progreSll lias been 
toward the recognition of all sentient 
life as deserving of legal protection 
against Cntel malice, irrespective of any 
property a.~pect. Upon the whole, there 
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is good ground to say that, while the use 
of the word in any particular context or 
statute may he limited by the general 
meaning and purpose, yet the term 
.. animal" in jurisprudence may in
clude all living creatures not human. 

An act of 1861 exempted from duty 
"animals of all kinds; birds, singing and 
other, the land and water fowls;" and a 
later act of 1866 levied a duty of twenty 
per cent" on all horses, mules, cattle, sheep, 
hogs, and other live animals." Held, that 
bir<1s were not included in the terms" other 
live animals." The second statute must 
he read by the light of the first. Rieche v. 
Smythe, 13 Wall. 162. 

The word animal, as used in the statute 
for the punishment of cruelty, shall be 
taken to mean any horse, mare, gelding, 
bull, ox, cow, heifer, steer, calf, mule, ass, 
sheep, lamb, hog, pig, sow, goat, dog, cat, 
or any other domestic animal. Stat. 12 & 
13 Viet. ch. 93, § 29. 

Fowls and poultry are within the phrase 
any other domestic animal, as used in the 
above statute; and torturing a cock may 
be pnnished under the act. Budge v. Par
sons, 3 Best!t S. 382; 7 Law T. N. s. 624; 
9 Jur. N. s. 796; Bates v. McCormick, 9 
Law T. R. N. s. 175; 12 Irish Com. L. R. 
577. 

In this and every law of this state re
lating to animals, the words "animal" or 
"dumb animal" shall be held to include 
every living creature. N. Y. Laws, 1874, 
ch. 12, § 8. 

ANIMUS. Miud, intention, purpose, 
or will. Occurs in many technical 
phrases, (usually in the ablative case, 
animo). The following are the most fre
quent examples: 
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Animo cancellandi. With inten
tion of cancelling. A phrase used of 
acts of destruction or mutilation of in
struments in writing, done not by mere 
accident, but with the intent to annul 
the instrument. 

Animo defamandi. With intention 
of defaming. The phrase expresses the 
malicious intent which is essential in 
every case of verbal injury, to render it 
the subject of an action for libel or 
slander. 

Animo donandi. With intention of 
glvmg. This phrase is used to express 
the consent to give, which,is an essen
tial element of a.gift, on the part of the 
giver, as is the consent to receive on the 
part of the receiver. The animus do
nandi is rarely presumed, and only 
when the act can bear no other con
struction. The animus recipiendi is 
usually presumed when the subject of 
the gift is beneficial to the donee. 

Animo furandi. With intention of 
stealing. This phrase expresses the 
felonious intent which is essential to 
make the taking the property of an
other theft or larceny. The mere 
taking does not constitute the crime; 
the property must have been taken with 
intent to steal it. 

Animo manendi. With intention 
of remaining. A phrase used in the 
discussion of questions of domicile, to 
express the intention to remain and 
establish a permanent residence, which 
intention is essential to the acquiring 
of a new domicile in the place to which 
the residence has been removed. It is 
used in opposition to animo revertendi, 
which extn'esses the contrary intention 
of returning to the former residence. 
The residence is described either as ani-

Animus et factus. Intention and 
act. This phrase is used to designate 
acts which have effect only when in
duced or accompanied by positive in
tention. Thus, a change of domicile is 
in general effected only by an actual 
change of residence, acc9mpanied by 
the intention of remaining and acquir
ing a domicile in the new place of resi
dence. Where the action and intention mo rel'ertendi, with intention of retul'l1-
concur, the thing is said to be done ani- ing; or as animo manendi (sometimes in 
mo et facto, _ by intention and act. the form animo remanendi), with inten-

Animus hominis est anima scripti. tion of remaining. 
The purpose of the man is the soul of Animo recipiendi. With intention 
the writiug. The intention of the party of receiving. Expresses the consent to 
who executed an instrument gives life rec~ive. a gift, ~n the p~t of the donee, 
to the instrument. As respects most WhICh IS essentIal to a gift. 
instruments, the law looks to this inten- Animo revertendi. With intention 
tion as the chief guide in determining I of returning. 1. This phrase is used, 
the construction ahd effect of what is in the dis.!lussion of questions of doIm.
written. cile, to express the intention to return 
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to a former residence, notwithstanding a I a period of tim~ either fixed or conting~nt. 
temporary removal as distinguished Sparhawk v. WIlls, 6 Gray, 163. 

f h ' '. Under a statute requiring the certificate 
.rom t, e an/mum m~n~nd! (q. v.), -the to be filed annually, "in the month of," 
mtentlOn of remalllmg at such new &c., the directors are not liable for debts in
place of residence; 01' notwithstanding curred after the expiration of the corre
absence fo\' a temporary pUl-pose how- sponding month in a subsequent year. 

. '. Bond v. Clark 6 Allen 361. 
ever prolonged. as m case of a saIlor AU' A' I t f 
who follows his occupation animo reller- ~ ITY. year y paymen 0 a 
tenlii, _ with the inteution of returning certal? sum of mo~ey, granted to an
to his place of domicile. other m fee or for hfe, or for a term of 

2. The phrase is also used of animals years and charged n'p0~ the person of 
astray. Property in domesticated ani- the payer; .fo~ when It IS charged upon 
maIs is not lost by its wandering from real estate It IS mos~ ?ommouly called a 
the owner's premises, if there is reason rent charge. AnnUltl~s are most c~m
to suppose it had the intent to return. ,I?only created to contmue for the hfe-

Animo revocandi. 'With intention tIme of the pay~ej but. there seems no 
of revoking. This phrase is used of ~easo~. for deemmg thIS a part of the , 
such acts as the erasure or tearing-off efimtlon. . . 
of the signature to a will, or the de- Upon the. meanmg of annUIty, as 
struction of the instrument, when done compared w~th assessment and some 
with the design to revoke it. other. words m a bequest, see Stephens 

Animo teatandi. With intention Y. Mlln~r, ~4 N. J. Eq. 358; as com-
f ak· '11 pared WIth mcome, see Exp. McComb, o m mg a WI • 4 B _ . 
ANNEX. To put one thing in per- radf. 101 j as compared W,lt~ legacy, 

manent connection with another. An- see lb., also, Matter of WIllIams, .12 
nexation: a connection of something N. Y. Leg. Obs. 179; as compared WIth 
with another deemed of higher perma- rent-charge, see Wagstaff Y. Lowerre, 
nence or importance. 23 Barh. 209, 216. . 

It generally implies that the thing AN.NUS. A year. Occurs m sev:eral 
annexed is accessory, and the other is techmcal phr~ses j su~h as the follOWIng: 
principal. It seems never to be used of Aunus d~liberandi. The rear all~wed 
persons. 

Territory newly incorporated into the 
national domain, as a permanent acqui
sition, is said to be annexed; as in the 
case of the annexation of Texas j and, 
80mewhat similarly, annexation is used, 
in Scotch law, of the acquisition of lands 
by the crown, or by a kirk. Fixtures 
are spoken of as being annexed to the 
freehold. Attaching some subordinate 
or corroborative document to ' a plead
ing, &c., is termed annexing it. 

Ponderou~ exhibits, such as hotel regis
ters, are annexed to a deposition and certifi
cate, if they are sealed up by the magistrate 
and transmitted to the clerk in the same 
wrapper therewith. Shaw v. McGregory, 
106 Mass. 96. 

The placing of a loose paper within the 
folds of a writ is not an annexation within 
Me. Rev. Stat: ch. 114, § 33, authorizing a 
specification of ' the plaintiff's claim to be 
annexed to it. Saco v. Hopkinton, 29 Me. 
268. " 
ANNUA~~Y, as applied to the pay

ment of interest, means not the payment 
of interest at the end of one year only, but 
at the end CJf. each and every year, during 

by the ScottIsh law for the hell' to dehber
ate whether he will enter npon his ances
tor's lands, and represent him. Entry has 
very serious effect, and, therefore, this time 
is given for consideration; it commences 
at the ancestor's death, unless in the case 
of a posthumous heir, and then from his 
birth. Wharton. . 

Annus et dies. A year and a day. 
This phrase designates a period of time 
limited by the common law for the per
formance of many acts, and for the 
duration of many forfeitures, warran .. 
ties, &c. j and is designated in English 
by the expression" year and day." See 
YEAR. 

Anllua luotua. Tbe year of mourn
ing. This expression designates the 
period after the death of her husband 
during which a widow was required, by 
Roman law, to remain unmal'\;ed. Al
though the law ordained that she should 
not marry infra annum l!Jct{j.~, a calendar 
year seems not to have been always re
quired j as, in the reign of Augustus, the 
period was but ten months. Vide all. 
Fast. i. 27. The law was retained dur-
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ing the Saxon and Danish rule in Eng
land, and descended to modern times, as 
a custom of more or less binding obliga
tion, in connection with the wearing of 
mourning dress during the like period. 

Annus utilis. A year that may be 
used; a serviceable year. 1. This ex
pression is used, in the singular form, to 
denote a year made up of available or 
serviceable days; a year of days in 
which some right can be exercised. 

2. In the plnral form, - anni utile.~,
the expression signifies the years during 
which a right may be exercised. Thus, 
in the construction of statutes of limita
tion or prescription, althongh the nnm
ber of years which has elapsed is suffi
cient to bar the actioll or right claimed, 
yet if, during a part of the time, the 
person who wonld otherwise be barred 
is an infant, or nnder some other dis
ability within exceptions contained in 
the statute relied on, those years are not 
reckoned against him, not being, as 
to him, anni utiles, or years during 
which his right could be claimed or 
exercised. 

Anno Domini. In the year of the 
Lord. This phrase is commonly pre
fixed to the number denotin-g the year 
of the Christian era; thereby distin
guishing that computation of time 
which is adopted by all Christian na
tions, viz., reckoning from the birth 
of Jesus Christ, from other modes of 
computing time. The initial letters, 
A.D., of the phrase are frequentlyem
ployed, followed by either words or fig
ures, for the number of the year; and 
this mode of designating dates is gen
erally deemed sufficiently certain, even 
in indictments. :Figures alone, with
out any thing to denote the era from 
which the computation was to be reck
oned, have been held insufficient in a 
criminal complaint_ Commonwealth v. 
McLoon,5 Gray, 91. 

Anni nubiles. Marriageable years. 
Used to designate the marriageable age 
of women; as in the phrase infra annos 
nubile .• , q. v. 

ANOTHER. A statute punishing lar
ceny of the" personal goods of another," 
may sustain a conviction for larceny of 
goods belonging to the United States. 
United States v. Maxon, 5 Blaich! 360. 

ANSWER. A statement made in 

response to a charge 01· a qnestion; also. 
in pleading, the formal written state
ment made by a defendant in a snit in 
equity or admiralty, or in a civil action 
under the reformed codes of procedure, 
setting forth the grounds of his defence; 
corresponding to what, in actions under 
the cOI!lmon-!aw p'ractice,_ is called the 
plea. .) J X1-f. /,L-71,. Lf J.... 'UA-f 71. 

Ante lite~ motam. Before suit 
moved. A phrase nRed to distinguish 
transactions or proceedings taken or oc
CUlTing before some particular contro
versy began, or before suit was brought, 
from other transactions or proceedings 
occurring or taken after that time, 
which are described as post litem motam. 

ANTEJURAMENTUM. By an-
cient English laws, an accuser was re
qnired, upon institnting a prosecution, 
to take an oath that he would prosecnte; 
and, in want of this oath, the accused 
might be discharged. The accused, 
likewise, on the day of trial, mnst make 
oath of innocence; if he refused he was 
deemed gnilty. Such a preliminary 
oath was called antejuran!entum; also, 
prcejuramentum, and juramentum calum
nire. Jacob; Mozley ~ w. 

ANTENATUS. Born before. Par
ticnlarly born before a particular period 
or event; e .. g., subjects of Scotland born 
before bhe union of the crowns of Eng
land and Scotland; British subjects born 
in the United States before the separa
tion of the colonies from the mother 
country. Calvin's Ca~c, 7 Coke, 1; 
2 Kent Com. 40, 56, 58. See ALIEN. 

The rule as to the point of time at 
which the American antenati ceased to 
be British snbjects differs in England 
and in the United Stites, as established 
by the courts of justice in the respective 
countries. The English rule is to take 
the date of the treaty of peace in 1783. 
1 he American rule is to take the date 
of the declaration of independence. 
The British doctrine is that the Ameri
can a.ntenati, hy remaining in America 
after the peace, lost their character of 
British subjects; and the American 
doctrine is, that thosewithdrawillgfrom ' 
this country, and adhering to the British 
government, lost, or perhaps, more prop
erly speaking, never acquired, the char
acter of American citizens. Inglis v. 
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Sailors' Snug Harbor, 3 Pet. 99; and 
see Blight v. Rochester, 7 Wheat. 544. 

ANTENUPTIAL. Before marriage. 
The grave disabilities imposed by for
mer English law upon married women, 
and the rights accorded over their prop
erty, if not settled to their use, to their 
husbands, rendered it often of much im
portance that, before the marriage cere
mony, formal written engagements 
should be made, in which the intended 
wife should be represented by trustees, 
protecting her property to her own use, 
and to her childl'en, and often securing 
other interests. These are called ante
nuptial settlements. In many of the 
states liberal laws enlarging the power 
of married women to hold property have 
diminished their importance. 

ANTICHRESIS. A contrary use. 
This term was employed in the civil law 
to designate a peculiar kind of mortgage, 
whereby the mortgagee, by special agree
ment, had the use of the property mort
gaged, instead of interest or other like 
compensation; he taking the right to 
use the thing pledged to him, or to reap 
the fruits or receive the profits, accord
ing to the nature of the thing and the 
terms of the agreement. It differed 
from a vadium vivum (q. v.) in that the 
profits were in no case applicable, as 
they might be in the latter, to extin
guish the principal debt. 

Antichresis is a contract whereby a debtor 
abandons to his creditor the profits of goods 
which he has hypothecated to him to hold 
in place of interest upon the money which 
he has borrowed. Cotluire ~ B. 

In the Roman law, pactum antichreseos was 
an agreement by which the creditor in a 
voluntary pledge had the use and profits of 
the thing pledged, in lieu of interest on the 
debt; and there might be the further stipu
lation that any surplus should go to the ex
tinction of the debt. The contract bore 
Bome analogy to the Scotch wadset. Bell. 

By the law of Louisiana, there are two 
kinds of pledges,-the pawn and the anti· 
chresis. A pawn relates to movables, and 
the antichresis to immovables. The anti
chresis must be reduced to writing; and 
the creditor thereby acquires the right to 
the fruits, &c., of the immovables, deduct
iug yearly their proceeds from the interest, 
in the first place, and aftcrwards from the 
principal of his debt. He is bound to pay 
taxes on the property, and to keep it in 
repair, unless the contrary is agreed. The 
creditor does not become the proprietor of 
the property, by failure to pay at the 

agreed time; and any clause to that effect 
is void. He can only sue the debtor, and 
obtain sentence for sale of the property 
The possession of the property is, however, 
by the contract, transferred to the creditor. 
Livingston v. Story, 11 Pet. 351. 

Actual possession, as in all contracts of 
pledge, is of the essence of an antichresis 
in Louisiana. Garcia v. Garcia, 7 La. Ann: 
526. 

APEX JURIS. A subtlety of law. 
This phrase expresses all extreme point 
or subtlety of law; a rule or doctrine of 
law carried to an extreme either of se
verity or refinement; a needlessly strict 
adherence to the letter of the law. The 
term is frequently used in the plural 
form, apices juris. 

Apices juris non sunt jura. Sub
tleties of law are not rights. The courts 
disallow curious and nice exceptions 
tending to the overthrow or delay of 
justice. But this maxim is not to be 
understood as prohibiting the allowance 
of all technical objections. Even in 
questions of pleading or practice, the 
established rules of procedure are not 
within the meaning of the rule. B"oom 
Max. 188. 

APOSTASY. Was formerly esteemed 
a punishable offence; and cqnsisted in a 
total renuilciation of a religious belief 
ollce professed; while heresy was deny
ing only some particular doctrine. It is 
said to be still punishable, in England, 
under Stat. 9 & 10 Will. III., ch. 32 (see 
Brown) ; but is probably not so any
where in the United States. 

APOSTATA CAPIENDO. An ob
solete English writ which issned against 
an apostate, or one who had violated the 
rules of his religious order. It was ad
dressed to the sheriff, and commanded 
him to deliver the defendant into the 
custody of the abbot or prior. Reg. 
Orig. 71, 267; Jacob; Wharton. 

APOSTLES. In admiralty practice, 
the papers forming the record upon an 
appeal, transmitted from the inferior to 
the appellate court, for the purpose o~ 
showing what proceedings were had be
low, are sometimes called the apostles. 
The term is derived from the civil law, 
where it appea.rs to have a more fixed 
and frequent use than with us. 

APOTHECARY. Any person who 
keeps a shop or building where medicines 
are compounded or prepared according to 
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prescriptions of physicians, or where medi
cines are sold. Act of COllgresS of July 13, 
1866, § 9; 14 Stat. at L. 119. 

APPARATUS. The t~rm8 apparatus 
and implements do not include animals. 
A statute which provides that the appara
tus or implements used in un-lawful gaming 
may be seized and destroyed, does not au
thorize killing fighting cocks. Coolidge v. 
Choate, 11 Mete. (Mass.) 79. 

APPAREL. A statute which exempts 
from execution" the necessary wearing ap
parel" of a debtor, extends to cloth and 
trimmings which one has put into the hands 
of a tailor, to be made into clothes necessary 
for him. Hichardson v. Buswell, 10 Mete. 
(Mass.) 606. 

A travelling trunk, mahogany cabinet
box, and breast-pin are not exempted un
dcr provisions exempting wearing apparel. 
Towns v. Pratt. 33 N. H. 345, 

Neither are rings and jewelry. , Frazier 
v. Barnum, 19 N. J. Eq. 316. 

APPARENT. That which appears, 
or has been made manifest. In respect 
to facts involved in an appeal or writ of 
error, that which is stated I'n the record. 

Apparent danger, as used with refer
ence to the doctrine of self-dflfence in homi
cide, means such overt actual demonstrlt
tion, by cond uct and acts, of a design to 
take life or do some great personal injury, 
as would make the killing apparently neces
sary to self-preservation. Evane~. State; 
44 Miss_ 762. 

Apparent defects, in a thing sold, are 
those which can be discovered by simple 
inspection. La. Code, art. 2497. 

Apparent good order. Prefixing tbe 
word apparent, in the usual acknowledg
ment in a bill of lading that goods in pack
ages have been received in good order, 
making the clause read, "shipped in appa
rent good order," does not change the legal 
effect of the bill. The receipt of the goods, 
and giving a bill of lading therefor, is prima 
facie evidence that they were in good or
der, without an explicit statpment to that 
effect. ' But the carrier's implied admission 
is limited to the apparent condition of the 
package, and, if a loss occurs, he is not pre
cluded from showing that it proceeded from 
some latlmt cause or secret defect. The 
Oriflamme, 1 Sa wyer, 176. 

APPEAL. 1. When used with refer
ence to proceedings in courts of juatice, 
appeal signifies one principal mode of 
obtaining a review of a judicial deci
sion. It is a proceeding of civil-law 
origin; and was introduced therefrom 
into the procedure of courts of equity 
and admiralty; and has again been 
adopted from these into the codes of 
reformed pr{)cedure adopted by so many 
of the state.~; also, into bankruptcy pro
cedw'e; while the modes of review in 

use by the common-law courts have 
been chiefly writs of error, and, seconda
rily, some discretionary writs, as certio
rari. Tbe distinguishing incidents of 
an appeal are, that the party aggrieved 
by the judgment below applies to the 
C01.i.rt of superior jurisdiction to rehear 
his cause; his appeal being allowed (if 
a formal allowance is required by the 
law of the forum), he cites the other 
party to appear and answer, and takes 
steps in the court below to have the 
necessary papers or record of proceed
ings there transmitted to the appellate 
court. It is the original theory, that an 
appeal, when perfected, annuls the judg
ment below; but, to prevent injustice, 
provisions of positive law are very com
mon, requiring an appellant to give se
curity for the payment or performance 
of the final judgment, or, in default of 
such security, the respondent may pro
ceed upon the judgment, - at the peril, 
of course, of its being reversed. Upon 
the appeal, the cause is, strictly or by the 
original form of the proceeding, heard 
anew'; is tried "and decided upon proofs 
newly introduced, and in the same man
ner aB if it, had not been adjudicated. 
But this feature of the proceeding haB 
been extensively modified by local stat
utes, and by judicial introduction of 
intendments and presumptions in favor 
of sustaining the proceedings below; so 
that, as actually practised in many juris
dictions, appeal is little more than a re
view' of the proceedings and judgment 
of the lower court, requiring the appel
lant to show error either in the deter
mination of the law or the facts, in order' 
to obtain relief. In the states which 
have adopted the name appeal for the 
review allowed of judgments governed 
by codes of procedure, the proceeding is 
subject to so much statute regulation, 
and is so far assimilated in its ' effect to 
writ of error, that it seems no longer 
possible to give a descriptive definition 
which sball be correct for the various 
states, and shall distinguish the two 
modes of review. 

The distinction between an appeal and 
, a writ of error is that an appeal is a pro
cess of civil-law origin, and removes a 
cause entirely; subjecting the fact, as well 
as the law, to a review and revisal : but a 
writ of error is of common-law origin, and 
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it removes nothing for re-examination but 
t)Je law. Wiscart v .. Dauchy, 3 Dall. 321; 
United States v. Goodwin, 7 Cranch, 108. 

A ppeal is sometimes used to denote the 
nature of appellate jurisdiction, as distin
guished from original jurisdiction, without 
any particular regard to the mode by which 
a cause is transmitted to a superior juris
diction. United States v. Wonson, 1 Gall. 
6,12. Compare Uuited States II. Goodwin, 
7 Cranch, 108_ 

Appeal signifies simply the removal of a 
cause from an inferior to a superior juris
diction, and is not limited to a review of 
questions of law. People v. Justices of 
Marine Court, 2 .Abb. Pro 126; 11 HIJW. 
Pr.400. 

2. In legislative practice, a member 
who is dissatisfied with a ruling of the 
presiding officer may appeal to the vote 
of the body at large. Such an appeal 
is taken by rising and requesting it, 
orally, in the same general way as a 
motion is made, and is, immediately, 
or after such debate as the rules allow, 
put to vote; the question usually being, 
Shall the decision of the chair be sus
tained? -or to that effect. If a major
ity vote in the negative', the ruling is 
reversed. 

3. In old English law, appeal also 
signifies, when spoken in reference to 
a prosecution for crime, an accusation by 
one subject against another, for a hein
ous crime; but demanding punishment 
for the injury sustained by bimself, 
rather than for the offence committed 
against tbe public. Originally, appeals 
lay for treason; but these have been con
sidered abolished by the statutes 5 Edw. 
III. ch. 9, 25 Edw. III. ch. 24,1 Hen. IV. 
ch. 14; see, however, Com. Dig. tit. Ap-

- peal, A. 1. Otlier criminal appeals were 
abolished by 59 Geo. III. cb. 45. The 
principal kinds, while tbey existed, were 
the following: Appeal of arson; appeal 
of death; appeal of mayhem j appeal of 
rape; and appeal of robbery. Of these 
appeals, all were capital, except tbat of 
mayhem. The latElst instance of an ap
peal was the celebrated case of Ashford 
v. Thornton, 1 Barn. &' Ald. 405 (one of 
rape followed by murder) j and, probably 
in consequence of that case, the above
mentioned statute was pasRed, forbid
ding such appeals for the future. 

It is considered that these appeals, 
being in the nature of a private proce~s 
for the punishment of a public crime, 

probably orIgInated in the time when a 
private pecuniary satisfaction, or were
gild, was payable to the party injured, 
or his relations, to expiate even the 
gravest offences; but when tbese of
fences, by degrees, grew no longer re
deemahle or compoundable by the pay
ment of a weregild, the private process 
was still continued, in order to insure 
tbe infliction of ' punishment upon the 
offender, tbougb tbe party injured was 
allowed no pecuniary compensation. 

APPEAR. To come into court as'a, 
party to a suit; to make known, formally, 
that one will proceed in a cause. Ap
pearance, the act or step in a cause by 
wbich a party comes into court, or makes 
known that be will proceed. 

The words may be used of either plain
tiff or defendant, but are most commonly 
predicated of defendant. They origi
nated in the ~imes wben the parties to'a 
suit were expected actually to confront 
each other, personally or by attorney, 
before the court, previous to pleading or 
proceeding with the cause. This was so 
necessary, anciently, that stringent steps 
were requisite to compel a defendant to 
appear, if he would 110t voluntarily do 
so, before the plaintiff could proceed. 
Tbe corporal appearance of defendant 
is still generally required upon a crim
inal trial; but in the modern practice 
of civil actions the appe~ring is con
structive or figurative: all that is done, 
even when full formality is observed, is 
to serve a notice, or enter a memoran
dum on tbe record, setting forth that an 
attorney named appears for the defend
ant. And, without this, the practice is to 
treat almost any step or proceeding taken 
wbicb implies "that defendant submits to 
the jurisdiction, or "has bad notice and 
does not object, as equivalent to an ap
pearance, and operative to waive any 
defects or irregularities in the service 
of process. For after defendant bas 
appeared, generally, these become of no 
importance. Instances of the applica.
tion of this principle are cases where' a 
defendant has been held concluded, as 
if he had formally appeared, by applying 
for and obtaining an order from the court 
giving him time to answer, and serving 
that order, with a notice signed by an 
attorney as "attorney for the defend-
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ant, " Ayres t'. Western R. R. Corp., 
32 How. Pro 351, 48 Barb. 132; by put
ting in an answer, Hayes 11. Shattuck, 
21 Cal. 51; by interposing a demurrer, 
Kegg v. Welden, 10 Ind. 550; Knight v. 
Low, 15 ld. 374; Evans v. nes, 7 Ohio 
St. 233; by moving to dissolve an at
tachment, Whiting v. Budd, 5 Mo. 443; 
by filing an affidavit controverting the 
ground upon which an attachment is
sued, and praying for a discharge thereof, 
Duncan I'. Wickliffe, 4 Mete. (K.¥.) 118; 
by moving for a continuance and change 
of venue, Shaffer v. Trimble, 2 Greene, 
464; by moving to set aside an intel'
locutory order, Tallman v. McCarty, 11 
Wis. 401; by moving to mitigate dam
ages, and for a new trial, and taking a 
bill of exceptions to the decision thereon, 
Wilson v. Fowler, 3 Ark. 463; by at
tending and taking part in the trial, 
Scott v. Niles, 40 Vt. 573; by taking an 
appeal, Fee v. Big Sand Iron Co., 13 
Ohio, 563; Weaver v. Stone, 2 Grant 
Cas. 422: but, to constitute an appear
ance within this principle, there should 
be some formal entry, plea, or motion, 
evincing an intent to appear; and it 
should be ascertainable by the record, 
Scott v. Hull, 14 Ind. 136. Thus it has 
been held that appearance should not be 
implied from indorsing an admission of 
service on a summons, National Bank v. 
Rogers, 12 Minn. 529 j from giving no
tice of retainer, Waudelaer v. Coomer, 
6 Johns. 328; Vanderpoel v. Wright, 
1 Cow. 209; Mann v. Carley, 4 Id. 148 
(though modern practice is probably less 
strict); from giving bail, after an arrest 
under bail process, Lanneau v. Ervin, 
12 Rich. 31; from giving a bond by third 
parties, to dissolve an attachment, Clark 
v. Bryan, 16 1I1d. 171; from giving an 
attachment bond, in a suit in rem, in 
order to get possession of a seized ves
sel, and taking depositions, Coplinger v. 
SteatI\boat, 14 Ind. 480; from making a 
motion to quash, Ferguson v. Ross, 5 A,·k. 
517; Gooch v. Jeter, !d. 383; fi'om giv
ing notice of a motion to dissolve an 
attachment, where there had been no 
personal service, Glidden v. Packard, 28 
Cal. 649; from taking a deposition, or 
attending on the taking one by the plain
tiff, Scott v. Hull, 14 Ind. 136; from 
filing an answer, by attorney, protesting 

against the . jurisdiction of the court, 
Sullivan v. Frazee, 4 Robt. 616; from 
moving to set aside a judgment, where 
there had been no personal service of 
process, Lutes v. Perkins, 61110. 57; from 
giving notice of appeal, under a statute 
providing that "a defendant shall be 
deemed to appear in an action when he 
answers, demurs, or gives the plaintiff a 
written notice of appearance," Steinbach 
v. Lee~e, 27 Cal. 295; from signing an 
appeal bond in a suit on a note, by one 
of two joint-makers, who has not been 
served with process, Hendrich v. Kellogg, 
3 Iowa, .215; from taking all appeal from 
a judgment rendered by default, Rose v. 
Ford, 2 Ark. 26; and when an attorney 
entered his name for the defendant, and 
afterwards 'erased his name and wrote 
the word mistake, it was held that this 
was not an appearance which would cure 
the want of service of process, Fore
man v. Lay, 6 Ala. 784. There have 
been many similar cases; the general 
principle being that an act or step taken 
in the cause will operate as an appear
ance, if it fairly implies that defendant 
submits to be sued, or has received no
tice of the snit and does not at once 
object to the manner of the notice. 

The fOl'egoing explanations relate to 
appearance when the word is used with-

. out qualification, or to what is called a 
general appearance. Appearances are 
known as general, special, or conditional, 
according as they are unqualified, or are 
made -for some specific purpose, as to 
make a certain motion, or are coupled 
with conditions. They are known as 
voluntary, compulsory, or optional, accord
ing as they are entered freely, or are 
compelled by some adverse step of plain
tiff, or are made by a person who is un
der no obligation to appear, but applies 
to do so, in order to save certain rights. 
They are in person or by attorney or by 
next friend, in varions cases, acoording 
as the party defends himself, or employs 
an attorney, or, being under disability, 
is required to be represented. 

In common parlance, appearing for a 
defendant is sometimes r~garded as nearly 
synonymous with answering; but this is a 
loose use of the word. Larabee v. Larabee, 
33 Jle. 100. 

APPELLANT. The party who takes 
an appeal. 
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APPELLATE. Pertaining to . the 
judicial review of adjudications. Ap
pellate is used in a broader sense than 
appeal: thus appellate jurisdiction is 
the power to take cognizance of and 
review proceedings had in an inferior 
court, irrespective of the manner in 
which the; are brought up, whether by 
appeal, or by writ of error, or even by 
certiorari. 

·A ppcllate does not include such power of 
review as is exercised by the secretary of 
the interior, or the commissioner of the land 
office, over the action of inferior land offi
cers. This is supervisory power, rather 
than appellate. Hestres D. Brennan, 50 
Cal. 211. 

APPELLEE. The' party against 
whom an appeal is taken; also called 
the respondent. 

APPENDAGE. A statutory provision 
relative to appendages of a railroad does 
not include the rolling-stock. An appen
dage is something added as an accessory 
to; or the subordinate part of, another 
thing. Engines and cars are no more ap
pendages of a railroad than are wagons and 
carriages appendages of a highway. While 
they are essential to the enjoyment of the 
road, they do not constitute any part of it. 
State v. Somerville, &C. R. R. Co., 28 N. J. L. 
21,26. 

APPENDANT. A thing of inheritance 
belonging to an!)ther inheritance which is 
more worthy: as an advowson, common, 
&c., which may be appendant to a manor, 
common of fishing to a freehold, a seat in a 
church to a house, &c. It differs from ap" 
purtenance, in that appendant must be by 
prescription, i.e. a personal usage fur a 
considerable time; while an appurtenance 
may be created at this day, for if a grant 
be made to a man and his heirs, of common 
in such a moor for his beasts levant or 
couchant upon his manor, tbe commons are 
a~purtena,nt to the manor. (Co. Litt. 121 b.) 
Wharton. 

An appendant is that which, beyond 
memory, has belonged to another thing 
more worthy, and which agrees with that 
to which it is related, in its nature and 
quality; and an appurtenant is that the 
commencement of which may be known. 
Appendances and appurtenances will pass 
by the words "with ,the appurtenances 
thereunto belonging," or by other tanta
mount expressions. Lconard v. White, 
7 Mass. 6. See also Jackson o. Striker, 
1 Johns. Cas. 284, 291. 

APPLY. 1. To ask or request; but 
generally in the sense of a somewhat 
formal request to some superior. Thus, 
one is said to apply to the court for an 
order j to the governor for a pardon; to 
a. corporation for insurance. . Applica.-

tion: a request, usually a formal request 
in writing, in some matter involving 
exercise of authority or discretion. In 
insurance, the written application for 
the policy forms the basis of the con
tract, is usually referred to in the policy 
as forming a part of it, and the truth
fulness of its statements may become of 
great importance in determining the 
validity of the insurance. 

2. To devote or appropriate to a par
ticular use, purpose, demand, or subject
matter: as to apply money to the pay
ment of debts; to apply the words of a 
contract or statute to the things desig
nated. Applicable: that which may be 

. devoted to some partiCUlar use, or em
ployed to further some purpose. Ap
plied: that which has been devoted or 
employed to its use or purpose. Appli
cation: the act of devoting or appropri
ating; also, sometimes the use or pur
pose to which a thing or fuud has been 
devoted. 

Application of payments is determi
nation to which of several demal)ds a 
general payment made by·a debtor to 
his creditor shall be applied. 

Applicable. A general law should 
always be construed as within a constitu
tional provision prohibiting local laws when 
a general law can be made applicable.
where the entire people of the state have 
an interest in the subject, as statutes of 
frauds and limitations; but where only a 
portion of the people are affected, as in'lo
cating a county seat, the applicability will 
depend on the facts of each particular case. 
Evans v. Job, 8 Nev. 322. 

Applied. An agreement contemplating 
the issue of sbares of stock to be applied to 
payment of interest due, was held to mean 
not that the stock was to be applied, but 
that it should be sold and the proceeds ap
plied. Manice v. Hudson River R. R. Co., 
3DueT',426. 

APPOINT. 1. To select or desig
nate a person to hold an office or dis
charge a trust. Appointment: the act 
of designating a person to hold an office 
or trust. Appointee is applied to the 
person so designated, until he has ac
ceptedand qualified. 

Appointment, in this sense, usually 
implies an individual power, as distin
gnished from a designation by votes of 
many persons, for which election is th& 
better term j also, a complete power to 
vest the office, and in this differs from 
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nomination, which is an . advisory desig- , 
nation only, and subject to election or 
confirmation. 

To authorize commissioners to be elected 
by a certain board of officials is not an in
fringement of a constitutional provision 
that they shall boe either "elected by the 
people or appointed as the legislature may 
direct j" for, although the word elected is 
used in the' statute, the mode prescribed for 
selecting the commissioners is, in legal ef
fect, an appointment, and comes within the 
meaning of that word as used in the 
constitution. Sturgis v. Spofford, 45 N. Y. 
446. 

Legislation which prolongs the term of 
an incumbent of an office is not an ap
pointment. People lJ. Batchelor, 22 N. Y. 
128. 

When 'a person has been nominated to 
an office by the president, confirmed by the 
senate, and bis commission is signed and 
sealed, his appointment is complete j and, 
on complying with the conditions estab
lished by law, his title to enter on the pos
session of his office is also complete, and 
the transmission of his commission to such 
officer is not essential to his investiture of 
the office. United States v. Le Baron, 19 
How. 73 j United States v. Stewart,Id. 79. 

An appointment within the meaning of 
the constitution of Kentucky is completed 
when the c,ommission is made out, signed 
by .the governor, and transmitted to the 
appointee. Justices v. Clark, 1 T. B. Mon. 
82. 

2. Appoint is also used, quite tech
nically, in reference to property_ 'Where 
a donor of lands, by deed or will, has 
by that instrnment clothed some person, 
often the individnal named to enjoy the 
earliest estate created, with power to 
designate one to enjoy it aftel'Wal'ds, 
this is a power of appointment; the 
exercise of it is appointment; and the 
term is also sometimes applied to the 
instrument by which the power is exer
cised. The person receiving the estate 

. is the appointee. The person anthor-
ized to select him is 'sometimes, though 
rarely, called the appointor; he mnst 
be distinguished from the donor of the 
power. 

Appointment may signify an appropria
tion of money to a specific purpose. Har
ris v. Clark, 3 N. Y. 93, 119. 

APPORTIONMENT. In its gen
eral sense, is the division of a fnnd, or 
property, or other ' snbject-matter, in 
shares proportioned to different de
mands, or appropriate to satisfy rival 
claims. 

Apportionment of annuities is called 
for when the annuitant dies during the 
year; and such part of the annual som 
as corresponds with the part of the year 
already expired is claimed by his repre
sentatives as properly belonging to his 
estate. Apportionment of a right of 
common is a division of the right to 
share it between several persons, among 
whom the land to which, as an entirety, 
it first belonged, has been divided. 
Apportionment of rent may arise in 
several cases; where the leasehold estate 
has been dividfld, and the obligation to 
pay rent must be shared accordingly; 
where there has been a partitlOn of the 
estate in reversion, subject to the lease, 
aud several persons are entitled to re
ceive portions of the rent; where the 
premises are rendered untenantlj-ble dur
ing a term, and the rent payable is to 
be rednced proportionably. These va
rious forms of apportionment are more 
minutely known in England than in this 
country, and have there been subject to 
nnmerous statntory regulations. 

Apportionment, under contracts, con
sists in the allowance upon a partial 
performance, of a proportionate part of 
what the party would have received as a 
recompense for entire performance. 
Where the contract is to do an entire 
thing for a certain specified compensa
tion, there is no right of apportionment. 

Apportionment of representatives 
takes place under the constitution of the 
United States (and there is a similar 
apportionment of members of the legis
lature, nnder the state coustitutions), 
npon each decennial census; after which, 
the number of representatives which 
each state may send is newly deter
mined, proportionately to the population. 

Apportionment of corporate shares is 
necessary where more shares al:e sub
scribed than the charter allows to be 
issued: hence, the number allowed must 
be divided among the subscribers in 
proportion to their offers. 

A direction to apportion iltock among 
the subscribers does not require that every 
snhscriber should receive some of the stock. 
Clarke v. Brooklyn Bank, 1 Edw. 361,368; 
Haight v. Day, 1 Johns. Ch. 18. 

APPRAISE. To value; fix the 
worth of; estimate at a price; usually 
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spoken of an estimate made with some 
measure of authority. Appraiser: one 
clothed with authority to determine the 
value of property. Appraisal or ap
praisement: a valuation or price fixed 
upon property by the estimate of an 
authorized person; also the act of mak
ing such estimate. 

Appraisals are made under legal sanc
tions in several affairR. In the admin
istration of estates, it is usual to require 
the assets to be inventoried, and an ap
praisal made of their value; with the 
amount of which the executor or admin
istrator stands charged, until he ac
counts for its disposal. In collection of 
duties, where the value of dutiable 
goods is in question, it is determined by 
appraisers. See MERCHANT ApPRAIS
ERS. Leases containing covenants of 
renewal for long terms often provide 
that the rent upon a renewal shall be a 
percentage upon the value of the land 
at that time, to be determined hy ap
praisers. 

Appraisers, in a lease providing for 
appraisement of the property,.a fixed per
centage whereof is to be the rent, imports 
disinterested persons. Pool v. Hennessy, 
39 Iowa, 192. 

APPREN'l'ICE. A person, usually 
a minor, under legal engagement to 
serve an artisan or tradesman, in consid
eration of being taught his art or trade. 
Apprenticeship, the contract or relation 
between the apprentice and his master. 

The distinguishing incidents of the 
relation are usually, that it is COllsti
tuted by an instrument under seal, 
called the indenture; to which the con
sent of the parent of the apprentice, if 
any, and the approval of some author
ized magistrate, is necessary, as well as 
the assent of the immediate parties; 
that the engagement binds the master 
to teach his art or trade to the youth, as 
well as to maiutain him, hence the in
denture is not assignable, except by per
mission of statute; and requil'es the lat
ter to learn aud ser,e faithfully; that 
the engagement is mutual for a term 
deemed sufficient (the years from four
teen to twenty-one being commonly 
taken), to allow the apprentice time for 
learning the master's trade, and the 
master a fair opportunity of gaining, by 
the skilled bervice of the apprentice dur-

ing the later portion of the term, com
pensation for the instruction and main
tenance given; and that the master, 
during the term, stands in most ' re
spects in loco parentis towards the ap
prentice, and is clothed with much of a 
father's authority aod responsibility. 
Careful statutory provisions have been 
usual for securing the faithful perform
ance of the master's engagements, and 
for enforcing obedience and fidelity on 
the part of the apprentice: but these 
differ in various jurisdictions, and the 
system itself is not maintained as dis
tinctly and strictly as in former times. 
Apprenticeship had its origin in days 
when the various trades were encom
passed with restrictions as to the persons 
who might enter them. Modern customs, 
which have so greatly relaxed the rules 
governing the exercise of the arts and 
trades, have correspondingly modified 
the strict characteristics of apprentice
ship. 

Apprenticeships were altogether un
known to the ancients. The reciprocal 
duties of master and apprentice ma:ke a 
considerable article in every modern code. 
The Roman law is perfectly silent with 
regard to them. I know no Greek or Latin 
word (I might ventnre, 1 believe, to assert 
that there is none) which expresses the idea 
we now anllex to the word apprentice, - a 
servant bound to work at a particular trade, 
for the benefit of a master, during a term 
of years, upon condition that the master 
shall teach him that trade." Smith, Wealth 
of Nations, b. 1, ch. 10. 

The term apprenticeship does not neces
sarily imply a formal binding out for a 
term of years. At common law,sucb bind
ing out was not obligatory; though acts of 
parliament prescribed it. In America, the 
common-law doctrine prevails; as a general 
rule any man may nse wbat trade he pleases. 
The Fla. pilot law, requiring " a regular ap
prenticeship of two years," does not neces
sarily mean that there must be a formal 
binding of the learner to a master. The 
accepted definition of .. apprentice" is, that 
service in the trade, or a following of the 
occupation, is enough; a binding out is not 
necessary. State v. Jones, 16 Fla. 306. 

Apprentice is derived from apprendre, 
to learn, and signifies .. a young person 
bound by indentures to a tradesman or 
an artificer, who, upon certain covenants, 
is to teach him his mystery or trade. 
Apprentices are, however, not strictly 
confined to tradesmen or artificers: hus
bandmen may take apprentices; but in 
doing so they must covenant to teach them 
the art and mystery of husbandry." It is 
essential to every legal indenture·of appren-
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ticeship that the master or mistress must 
engage or covenant to teae.h the apprentice 
some trade, art, or mystery: this is the 
element which distinguishes apprentice
ship from menial service_ To constitute an 
apprenticeship, something is to be learned: 
there can be no apprenticcship without this 
characteristic mark. Hopewell v. Amwell, 
3 N. J. L. 422 (320). 

APPROPRIATE. To determine the 
use of; to reserve or destine a fund or 
property for a distinct use, or for the 
payment of a particular demand. 

As used with reference to funds, appro
priate is very nearly synonymous with 
one of the senses of apply, q_ v.; and 
the two are often used interchangeably. 
There is, however, a distinction: appro
priate is rather to decide that a certain 
fund, for instance, shall be in the future 
eXJ>ended for a certain pur~e; a.pply is 
to make the expenditure in fact. Money 
in the treasury is appropriated to the 
lJayment of specific claims, by an enact
ment which reserves it for these, though 
it yet remains in the treasury unex
pended; it is applied to them when 
actual payment is made. In more gen
eral uses of the two words, applied and 
appropriated, they can hardly be dis
criminated. 

Appropriation is, originally, the act 
of appropriating. In common parlance, 
the money in the public treasury which 
has been appropriated to some public 
use is called the appropriation. 

'A specific appropriation is an act of the 
legislature by which a named sum of 
money has been set apart in the treasury, 
and devoted to the payment of a particular 
demand. Stratton v. Green, 45 Cal. 149. 

There may be an appropriation of public 
moneys to the payment of a claim, without 
the employment of the word appropriate in 
the statnte. State v. Bordelon, 6 La. Ann. 
68. 

To constitnte an equitable assignment 
of a particular fund in payment of a debt, 
there must be some appropriation of the 
fund, either by giving an order upon it, or 
by transferring it in such a manner that the 
holder would be authorized to pay it to the 
creditor directly, without the further inter
vention of the debtor. This is the distinc
tion between a mere contract to payout of 
certain funds, and an appropriation which 
courts of equity will uphold as an equitable 
assignment. Hoyt v. Story, 3 Barb. 262. 

Appropriate, as used in the Declaration 
of Rights, art. 10,-relating to the acquisi
tion of property by right of eminent domain, 
-includes every mude by which property 
may be applied to the use of the public, and 

extends to every species of valuable right 
and intcrest, auch as real and personal prop
erty, easements, franchises, and incorporeal 
hereditaments. Boston & Lowell R. R. 
Corp. v. Salem & Lowell R. R. Co., 2 Gray, 
1,35. 

Under a policy of insurance upon a 
building, containing a stipulation that, if the 
premiscs are" appropriated or used" for 
carrying on the trade of a carpenter, &c., 
the policy shall be void, the mere setting 
up of the machinery, &c., for the manufac
ture of boxes is not such an appropriation 
of a part of the premises to carpenter's 
work as avoids the policy. United States, 
&C. Ins Co. v. IGmberly, 34 Md. 227. 

Appropriation, as used in the act of con
gress of July 4, 1864, restricting the juris
diction of the court of claims from claims 
for the destruction or appropriation of prop
erty by the army or navy in the suppression 
of the rebellion, &c., includes all taking or 
using of property by the army or navy, 
during the war, not authorized by a valid 
contract with the government. Filor v. 
United States, 9 Wall. 45. 

The term excludes the idea of purchase, 
and relates to those acts of military power 
which exist and helong within the state of 
war, and which are generally confined to 
an enemy's country. Waters' Case, 4 Ct. 
ofCI.389. 

Taking steamers into the temporary 
employment of the government, under a 
pressing military neccssity, was held, under 
the circumstance~, not an appropriation by 
the army 80 as to exclude the owner's claim 
for hire from the jurisdiction of the court· 
of claims. United States v. Russell, 13 
Wall. 623. 

Appropriation, in English ecclesiastical 
law, signifies the annexing of a benefice to 
the proper and perpetual use of some relig
ious house, ,bishopric, college, or spiritual 
person, to enjoy for ever; in the same way 
as impropriation is the annexing a benefice 
to the use of a lay person or corporation, 
that which is an appropriation in the hands 
of religious persons being usually called an 
impropriation in the hands of the laity. 
( Com. Dig. tit. Advowson, D. E.) This con
trivance seems to have sprung from the 
policy of monastic orders. At the first es
tablishment of parochial clergy, the tithes 
of the parish were distributed in four parts, 
-one for the bishop, one to maintain the 
fabric of the church, a third for the poor, 
and the fourth for the incumbent. The sees 
of the bishops becoming amply endowed, 
their shares sunk into the others; and the 
monasteries, inferring that a small part was 
enough for the officiating priests, appropri
ated as many benefices as they could by 
any means obtain to their own use; under
taking to keep the church in repair, and to 
have it constantly served. But in order to 
complete such appropriation effectually, 
the king's license and consent of the bishop 
must first be obtained; the consent of the 
patron is also necessarily implied. Jacob. 
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Appropriation of payments. This 
phrase is sometimes used to mean the 
application of a general payment to the 
discharge of a particular debt among 
several which are due from the payer to 
the payee. Application of payments is 
a more appropriate designation. 

APPROVE; APPROVER; AP
PROVEMENT. Approvement has sev 
eral meanings. 1. It signifies m nch the 
same as improvement; thus, approvement 
of common means the enclosing a part 
of a common by the lord of the manor, 
for the purpose of cultivating the same, 
leaving sufficient for the commoners. 

2. It is said to signify the profits of a 
farm. (Cowel.) 

3. It signifies the act of an approver, 
who, when indicted of treason or felony, 
and arraigned for the same, confesses the 
fact before plea pleaded, and accuses ot~
ers his accomplices, of the same crime, lD 

order to obtain his own pardon. (3 Cruise, 
89 j Cowel; 2 Durn. ~ E. 391.) Brown. 

Approver, in the old criminal law, signi
fied a person who, when indicted of treason 
or felony, and arraigned for the same, did 
confess the fact before plea pleaded, and 
appeal or accuse others, his accomplices, of 
the same crime, in order to obtain his par
don. This could only be done in capital 
offences. If the accused, or, as he was 
called, the appellee, were found guilty, he 
suffered the judgment of the law, and the 
approver had his pardon ex debito justitire; 
but, if the jury acquitted the appellee, the 
approver received judgment to be hanged, 
upon his own confession of tbe indictment. 
Tbe modern practice, however, is for the 
justices of the peace, in cases where it ap
pears probable tbat the evidence will other
wise be insufficient to obtain a conviction, 
to hold out a hope to some one of the ac
complices, that if be will fairly disclose the 
w hole truth as a witness on the trial, or, as 
it is termed, become queen's evidence, and 
bring tbe other offenders to justice, he shall 
himself escape punishment. The reception 
of tbe evidence is in the discretion of the 
court: and, should it prove to be unsatisfac
tory, the approver is liable to be tried for 
the offence, and may be convicted on his own 
confession. (4 Steph. Com. 394.) Mozley 

IJ' W. b 'liff' f I d' h' In old statutes, 8.l s 0 or s lD t elr 
franchises are called their approvers j and 
approvers in the marches of Wales were 
sucb as had license de vendre et acheter 
beasts, &c. But, by the statute 2 Edw. III. 
cb. 12, approvers are such as are sent into 
counties to increase the farms of hundreds, 
&c., beld by sheriffs. Such persons as have 
the letting of the king's demesnes in small 
manors are called approvers of the king. 
Stat. 51 Hen. III. st. 5. And in the stat. 
1 Edw. III. st. 1, ch. 8, sheriffs are called 
the king's approvers. Jacob. 

APPURTENANCE. Something con-

nected as an incident with another thing . 
deemed a principal, and necessary to its; 
enjoyment, so that the two are usually 
dealt with as one subject-matter. Ap-..! 
pUl·tenant: annexed or pertaining to C. 
some more important thing. Appur--l 
tenant and appurtenances are substan- /. 
tially the same in meaning as accessory 
and accessories; but they are more tech-I. 
nically used in relation to property, and 
are the more appropriate words for a 
conveyance. The reports contain many 
decisions upon the qnestion what prop
erty shall be deemed to pass by a con
veyance of a described subject-matter 
with its appurtenances. 

Appurtenant denotes annexed or belong
ing to; bllt in law it denotes an annex
ation which is of convenience merely and 
not of necessity, and which may have had 
its origin at any time, in both which re
spects it is distinguished from appendant. 
In conveyances of lands and houses, it is 
usual to add to the parcels, or else to the . 
habendum, or to both, the phrase, "with the 
appurtenances," and, to make surer, to add 
"or reputed as appurtenant or belonging 
thereto." The term is commonly confined 
in law to the purely incorporeal heredita
ments that are commonly annexed to lands 
or to houses, and may include as well com
mon as any other right. (Lister v. Pickford, 
34 Beav. 576.) Brown. 

The appurtenance and the thing to which 
it is appurtenaut must agree in nature and 
quality: thus a seat in cburch may be ap
purtenant to a house, but not to land. 
Where a mill was sold with the appurten
ances a kiln, occupied with the mill for 
many years, did not pass, it not appearing 
but that the kiln was a lime-kiln, having no 
relation to the mill j though, had it been 
shown to be a malt-kiln, it might pass. 
3 Salk. 40. 

Appurtenances, in a will or deed, compre
hends only things in their nature incident to 
the tract conveyed: it never includes other 
land. Helme v. Guy, 2 Murph. 341; Otis 
v. Smitb, 9 Pick. 293. 

A deed conveying land, togeth~r with the 
appurtenances, cannot include an adjacent 
strip of land. Land cannot be an appur
tenance to land. New York Central R. R. 
Co. v. Buffalo Railway Co., 49 Barb. 501. 

Strictly speaking, in a legal sense, land 
can never be appurtenant to land. A thing, 
to be appurtenant to another, must be of a 
different and congruous nature j such as an 
easement or servitude, or some collateral 
incident belonging to and for the benefit of 
the land. In a case, therefore, where the 
words of a grant pass land, with its appur
tenances, the law will, in the absence of 
any controlling words, deem the word ap
purtenances to be used in its technical 
sense. Even if there is nothing in rerum 
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natura upon which the word can operate, 
that does not entitle the court to desert the 
legal 8ense. It is not necessary to show 
that there are things granted to which the 
word applies. The word is often thrown 
in by conveyancers withont any actual 
knowledge of the premises, to avail, as far 
as it may avail, by way of cautionary en
largement of the principal grant, if there 
be any thing on which it may operate. If 
there .be in fact no a ppurtenance~, then the 
word, like other expletives in a deed, is 
merely nugatory. United States ,". Harris, 
1 Sumn. 21. 

In wills, land may pass under the term 
a pp urtenances, to give effect to the intent. 
Otis v. Smith, 9 Pick. 293. 

'fhe fee of an adjoining road does not 
pass by a deed, as an appurtenance of the 
land prof~ssedly granted, described in the 
deed by precise and definite boundaries. 
Jackson v. Hathaway, 15 Johns. 447. 

By a deed of land adjoining a street, 
.. with the appurtenances," the fee of the 
street does not pass to the grantee. Harris 
v. Elliott, 10 Pet. 25. 

By appurtenances, in a deed of 5,000 
acres of Pennsylvania lands, dated 1704, it 
was held that the usual city lots and liberty 
htnds passed. Hill v. West, 4 Yeates, 142. 

A conveyance of land, "with all the 
Lnildings, ways, privileges, and appurten
ances, to the same belonging," is appropri
ate language to com>:ey an easement or 
appurtenance already existing and belong
ing to the land, but not to create a new one. 
Kenyon v. Nichols, 1 R. f. 411. 

Bnildings are in no just sense appurten
ances to land; if annexed to the freehold, 
they are a parcel of the bnd, and pass as 
snch by a conveyance of the land. United 
States v. Harris, 1 Sumn. 21, 38. 

Appurtenances in a partition of an estate 
whereon are certain mine-hills, includes the 
right to take ore. Grubb v. Grnbb, 74 Pa. 
St. 25. 

One entire railroad will not pass by the 
word appurtenance to another railroad, any 
more than one tract of land would pass as 
appurtenant to another. Philadelphia v. 
Philadelphia, &c. R. R. Co., 58 Pa. St. 253. 

A grant of a messuage, with the appur
tenances, passes only what is parcel of the 
honse, - the buildings, curtilage, and gar
dens. Bettisworth's Case, 2 C()lce, 31 a. 

Although by a devise of a house with the 
a ppnrtenances, only the garden and orchard 
will pass with the house, a devise of a honse 
with the lands appertaining will pass the 
land usually occupied therewith. B1ack
born v. Edgley, 1 P. Wms. 600. 

Although laud cannot be appurtenant to 
a messuage in the proper meaning of an 
appurtenance, a grant of a messuage with 
the lands appertaining thcreto must be 
taken in the sense of the messuage and the 
lands usually occnpied with or lying to it. 
Rill v. Grange, 1 Plowd. 164. 

Although, according to the strict techni
cal signification of the word, land cannot be 

appurtenant to a house, yet, wbere a house 
is conveyed with its appurtenances, the word 
must refer to land, if it is to have any mean
ing, and as the grantor must havc used it 
to indicate land. At least the garden, curti
lage, and close adjoining the house, will pass 
as parcel of the house. Ammidown 1". Ball, 
8 Allen, 293. 

Under a mecbanic's lien law, allowing 
liens upon land or lots for "buildings or 
appurtenances to buildings" thereon erect
cd, a vault under the sidewalk adjacent to 
the lot is not an appurtenance, and cannot 
be made snbject to a lien. Parmelea v. 
Hambleton, 19 Ill. 615. 

Appurtenances may include a yard and 
sidewalk of a bnilding. McDermott v. 
Palmer, 8 N. Y. 383, 387. 

Appurtenant, as used in Gen. Stat. ch.178, 
§§ 6, 46, relating to escapes from" yards," 
&c., adjoining or " appnrtenant" to honses 
of correction, embraces any yard entirely 
devoted to the purposes of the institution, 
though not immediately connected with 
it. Commonwealth v. Curley, 101 Mass. 
24. 

A policy insuring all articles making up 
the stock of a pork honse, and all within 
and appurtenant to the building, covers 
every thing in the building properly be
longing to a pork honse, without regard to 
the particular ownership of each and evcry 
article contained in or appurtenant to the 
building. JEtna Ins. Co. v. Jack80n, 16 B. 
Mon. 242. See, to the same effect, Crosby 
v. :Franklin Ins. Co., 5 Gray, 504; Haley v. 
Dorchester, &c. Ins. Co, 12 fd. 545; Bryant. 
v. Ponghkcepsie, &c. Ins. Co., 17 N. Y. 200, 
21 Barb. 154; Pindar D. King's Connty Ins. 
Co., 36 N. Y. 648; Bigler v. New York Cen
tralIns. Co., 20 Barb. 635. 

By the grant of a grist-mill, with the 
appurtenances, the soil of a way immemo
rially used for the purpose of access to the. 
mill does not pass; but it may be treated 
as a grant of the easement for the accom
modation of the mill. Leonard v. White, 
7 Mass. 6. . 

A devise of a grist-mill, with the appnr
tenances, will pass every thing necessary 
for the full and free enjoyment of the grist
mill, and requisite for the snpport of the 
establishment, such as a dam, water, the 
race leading to the mill, a proper portion of 
ground before the mill for the unloading 
and loading of horses, wagons, &c., as uscd 
by the testator. Blaine v. Chambers, 1 Sergo 
~ R.169. 

Under appurtenances, in a deed, a water
power appnrtenant to a mill passes; the 
grantor need not insert the word privilege, 
though contained in the contract between 
the vendor and vendee. Pickering v. Sta-
pler, 5 Sergo ~ R. 109. . 

What is necessary for the enjoyment of 
a mill stream passes as appnrtenant, but 
what is convenient merely does not; there
fore, one who hires a tan-yard and bark-· 
mill cannot throw the contents into the 
stream, nor put his waste bark on the les· 
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lor's adjoining land. Howell d. M'Coy, 3 
Rawle,256. 

Appurtenances of a riparian lot includes 
an addition formed by an extension of the 
port-warden's line outward. Williams v. 
Baker, 41 Md. 523. 

Flats may pass as appurtenant to a wharf, 
notwithstanding the maxim that land can
not pass as appurtenant to land. Doaue v. 
Broad Street Assoc., 6 MagI. 332. 

A written agreement for the sale or a 
conveyance of a "bridge, with the privi
leges and appurtenances," will pass the 
land upon which it stands, and that which 
is necessary to its beneficial use and enjoy
ment. Sparks v. Hess, 15 Cal. 186. 

Appurtenances, as used in rule 8 of 
the supreme court rules in admiralty,
enumerating a ship's tackle, sails, apparel, 
furniture, boats, or other appurtenances,
includes other articles tha.n those previously 
specified, furnished to the vessel by her own
ers, for the uses of the v.oyage, although not 
required in navigation; such as, in a vessel 
intended for the pearl fishery, a diving-bell 
and air-pump. The Witch Queen, 3 Saw
yer,201. 

A ppurtenance, used in the return of levy 
by a sheriff, is too general and indefinite to 
comprebend in its meaning any personal 
property as the subject of levy; it there
fore passes nothing. Monroe u. Thomas, 5 
Cal. 470. 

Apud acta. Among the acts; among 
the recorded proceedings. In the civil 
law, this phrase is applied to appeals 
taken orally, in the presence of the 
judge, at the time of judgment or Ren-. 
tence. Hence any proceedings taken 
viva voce, in the presence of the court 
and all the parties, may be termed apud 
acta; the use of the term being some
what analogous to the modern phrase 
"in open court." 

Aqua cedit 11010. Water passes with 
the land. A grant of land conveys the 
water which covers the land. 

Aqua currit, et debet currere, ut 
currere solebat. Water runs, and 
ought to run, as it has used to run. 
A running stream should be allowed 
to flow in its natural channel, without 
alteration or diversion. The maxim ap
plies, of course, only to watercourses, 
and is not to be understood as prohibit
ing a diversion or reasonable detention 
of the water of a stream by a riparian 
proprietor, if the water is returned to its 
accustomed channel before it passes the 
land of the next proprietor below, not 
diminished in quantity nor polluted or 
defiled in any way. 

A watercourse begins ex jure natural, and, 
having taken a certain course naturally, it 
cannot be lawfully diverted. Shurry u. 
Pigott, 3 Bulstr. 339. 

The right to the use of a stream is inci
dent or appurtenant to the laud through 
which it passes. The stream cannot be law
fully diverted, unless it is returned again to 
its accustomed channel, before it passes the 
land of a proprietor below. Running water 
is not susceptible of an appropriation which 
will justify the diversion or unreasouable de
tention of it. Blanchard v. Baker, 8 Me. 25:3. 

ARBITER. Originally a kind of 
judge, in the Roman law, distinguished 
by being clothed with a certain discre
tionary power or authority to decide by 
principles of natural justice in prefer
ence to strict law. In modern language, 
a person chosen by parties to determine 
a controversy between them; being 
nearly the same as an ARBITRATOR, q. v, 
Cowel says, in substance, that an arbiter 
is a person bound to decide according to 
the rules of law and equity, as distin
guished from an arbitrator, who may 
proceed wholly at his own discretion, 
so that it be according to the judg
ment of a sound man; while Russell 
considers that this distinction between 
arbiters and arbitrators is not ob
served in modern law. Ru..~s. AI'b. 112. 
The true distinction between the terms 
appears to be this: Arbitrator is a tech
nical name of a person selected with 
reference to an established system for 
friendly determination of controversies, 
which, though not judicial, is yet regu
lated by law; so that the powers and 
duties of the arbitrator, when once he 
is chosen, are prescribed by law, and his 
doings may be judicially revised if he 
has exceeded his authority, Arbiter is 
an untechnical designation of a person 
to whom a controversy is referred, irre
spective of any law to govern the deci
sion; and is the proper word to signify 
a referee of a question outside of or 
above municipal law. A question of 
honor, or of courtesy; a wager; and 
therefore not subject-matter for legal 
adjudication, may be referred for deci
sion, wholly independent of any statu
tory system authorizing and enforcing 
arbitration; and the referee, not being 
technically an arbitrator, is well desig
nated by the term arbiter. But the 
terms are nearly synonymous. 
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ARBITRATION, or ARBITRA- stealing wood is held actionable per se, 
MENT. A non-judicial mode of de- as importing an accusation of felony; 
termining controversies, in which the a tree after it is cut down and becomes 
parties submit their demands to iudi- wood being the subject of larceny, while 
viduals chosen by themselves, who hear the cutting down and carrying away 
and decide it by authority derived from growing trees is but trespass. Lo v. 
the consent, but under guidance of law. Saunders, era . .Jac. 166 j Dexter v. Ta
Arbitration, in its most general sense, ber, 12 Johns. 239. 
includes the entire proceeding, - the ARCHAIONOMIA. The name of an 
submission, hearing, and decision; in ancient collection of Saxon laws. It 
a nalTower sense, it denotes the proceed- was first published during the reign of 
ings of submission and hearing only, Queen Elizabeth, in the Saxon language, 
the decision being distinctly spoken of with a Latin version by Mr. Lambard; 
as the award. Arbitrators are the per- and was republished, with additions, 
sons chosen by the parties to a contro- by Wilkins, in his work entitled Leges 
versy, to determine it. Anglo-Saxoniew. 

The distinguishing incidents of an ARCHBISHOP. The head or chief of 
arbitration are, that the parties agree the clergy in a whole province. He has the 
to submit their controversy to the deci- inspection of the bishops of that province, 
sion of persons chosen by themselves, as well as of the inferior clergy, and may 

deprive them on notorious cause. The 
instead of resorting to an action in a archbishop has his own diocese, wherein he 
court of justice, which agreement is exercises episcopal, as in his province he 
termed the submission; that their ar- exercises archiepiscopal, jurisdiction. To 

h h him or to his court, all appeals are made 
bitrators, usually c osen one by eac from inferior jurisdictions within his prov-
party (with leave, in case of disagree- ince; and, as an appeal lies or lay from the 
ment, to choose a third, called umpire), hishops in person to him in person, so it also 
are limited in powers, with respect to lies from the consistory courts of each dio
what questions they may assume to de- cese to his archiepiscopal coUrt. (1 Burns 

Eee. Law; 2 Roll. Abr.) Brown. 
cide, by the submission, but are empow- ARCHDEACON. A dignitary of the 
ered and governed in respect to their church who has ecclesiastical jurisdiction 
course in hearing and deciding, by the immediately subordinate to that of the 
law; not, indeed, tbat they must decide bishop, either throughout the whole of his 

diocese or in some particular part of it. 
the merits according to the rule of law He is nominally appointed by the bishop 
that would determine them in a court himself, and has a kind of episcopal author
of justice, but that they are subject to ity originally derived from the bishop, but 
the law of arbitrations, and not in'e- now independent and distinct. It was for·· 

merly his office to grant letters of adminis
sponsible; and that, for whatever the tration; but that duty is now discharged by 
law recognizes as a breach of arbitra- the district probate courts. He visits the 
tor's duty, - unfair conduct in the hear- clergy, and has his separate court for the 
ing, assuming to decide a question not punishment of offenders hy spiritual cen-

sures, and for hearing all other causes of 
submitted, failing to decide the whole ecclesiastical cognizance. (Com. Dig. Eeele
of an entire question, or wilfully mak- siastieal Pe:rsons; Burns Eee. Law; 1 Lev. 
ing an unjust and partial decision, - 192.) Brown. 
their award may be set aside. But the ARCHES COURT. See COURT OF 

law of arbitrations is subject to distinct ARCHES. 
statutory regulations, which vary in the ARCHIVES. 1. Origill ally , an 
different jurisdictions. apartment, office, or special repository, 

Arbor dum crescit; lignum dum within a library or other public institu
crescere nescit. A tree while it grows; tion for the custody of books and writ
wood when it ceases to grow. That ings, wherein state papers, muniments 
which is a tree while it is growing is of title, ancient records, cbarters, and 
deemed merely wood as soon as it ceases evidences belonging to the government 
to grow. This maxim states a distinc- or pertaining to a community, city, or 
tion between real and personal property family, &c., are kept. 
in regard to trees and wood, which is 2. In its secondary meaning (and in 
well established. Thus a charge of this it is now most frequently met), the 

VOL. I. 6 
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word siguifies the writings themselves 
thus preserved; thus we say the archives 
of a college, of a monastery, &c. 

Areta et salva custodia. Close and 
, safe custody. A direction for the keep
ing of a prisoner. 

ARGENTUM. Silver. Thus argen
tum album, literally white silver, stood 
for unstamped, uncoined silver, or bul
lion; also for silver coiu worn smooth. 
Argentum Dei, literally God's silver, 
stood for earliest money paid on closiug 
a bargain. 

ARGUENDO. In arguing; in the 
course of argument. A term of fre
quent occurrence in the reports, used to 
denote an expression of opinion by the 
court or by counsel in reasoning or stat
ing the grounds of a decision, but not 
as a matter authoritatively decided; and 
which is not therefore entitled to weight 
as a precedent. The abbreviated form, 
aI·g., is often used. 

Argumentum a simili valet in lege. 
An argument from a like case is of 
weight in law. The maxim is rather a 
rule of logic than a principle of j uris
prudence. 

Argumentum ab auctoritate est 
fortissimum in lege. An argument 
from authority is very strong in the law. 
This maxim expresses the rule of deci
sion under which the courts follow estab
lished precedents, - more briefly ex
pressed by the phrase, stare decisis, q. v.; 
or otherwise, non quieta movere, q. v. 

Argumentum ab impossibili valet 
in lege. An argument from' an impos
sibility is of weight in law. An argu
ment against a particular application or 
interpretation of a statute or instrument, 
on the ground that such application or 
interpretation involves an impossibility 
or absurdity, is entitled to consideration. 
This maxim is a principle of logic, rather 
than a mere legal rule of construction; 
the ar.qumentum ab impossibili being anal
ogous to a reductio ad absurdum. 

Argumentum ab inconvenienti plu
rimum valet in lege. An argument 
from inconvenience is of great weight in 
law. Arguments drawn from inconven
ience are entitled to great weight in 
doubtful cases. The operation of the 
maxim is restricted to such cases. Thus, 
if a deed contain equivocal expression8, 

and great inconvenience must follow 
from one construction, the inference is 
that such construction is not according 
to the true intention of the grantor. But 
where there is no equivocal expression 
in the instrument, and the words have 
but one plain meaning, an al'gumenium 
ab inconvenienti proves only want of fore
sight in the grantor, which is not a 
ground for the adoption of a different 
construction by the courts. 

So, in the interpretation of the law, 
if there be any doubt as to its meaning, 
the courts will consider what may be 
the good or bad effects of their decision. 
But, if the law is clear, inconveniences 
afford no argument of weight with the 
conrts; the legislature alone can remedy 
them. So, where a statnte is impera
tive, reasoning ab inconvenienti cannot 
prevail. Where any great inconvenience 
would result from a particular construc
tion, the courts will be warranted in 
looking for another interpretation, but 
will not strain the language of the act. 
Broom; Max. 185. 

Argumentum a divisione est fortis
simum in lege. An argument from 
division is of the greatest force in law. 
An argument drawn from the consider
ation of the subject in separate parts, and 
the application to the whole subject of 
the principle found to control all the 
parts, is entitled to great weight. 

ARISTOCRACY. A form of govern
ment which is lodged, in a council com
posed of select members or nobles, withont 
a monarch, and exclnsively of the people; 
also, a privileged class of the persons or 
political party in the state. (Paley's Polito 
Phi; Brougham's Polito Phi.) Wh;l1ton. 

ARMA. Arms. 1. Weapons, wheth
er offensive or defensive; implements of 
attack, or protection against attack. 

2. Arms or cognizances of families; 
coat armor. 

Arma in armato!! sumere jura sin
unto The laws permit the taking arms 
against the armed. It is lawful for one 
unlawfully attacked, to repel force by 
force. Where a person attempts by 
violence to dispossess another of a thing 
lawfully in the possession of the latter, 
the possessor may use force to maintain 
his possession. But after he has been 
deprived of the possession, he cannot 
resort to violence to recover it. 
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ARMIGER. One who bears arms; 
the attendant of a knight, who waited 
upon him in time of war, and bore his 
armor or shield; an esquire. 

ARMORIAL BEARINGS. Devices 
depicted on a ground representing a 
shield, and indicating the noble or gen
tle descent of the wearer. They are of 
English origin and nse, and derived 
from the times when the shield of the 
knight or warrior customarily bore in
scriptions showing his birth and family 
connections. 

ARMS. 1. Weapons; commonly nsed 
to signify aggressive weapons, or instru
ments of attack. 

The constitution of the United States, 
amend. art. 2, declares that, "a well
regulated militia being necessary to the 
security of a free state, the right of 
the people to keep and bear arms shall 
not be infringed." This provision has 
given rise to some question as to what 
descriptions of weapons are included. 

The constitntional right to keep and bear 
arms does not extend to carrying bowie 
knives, fire-arms, &c., concealed upon the 
person; or prohibit legislative regulations 
of the manner in whicb arms may be car
ried. State v. Reid, 1 Ala. 612. 

The constitutional provision means such 
weapons as are used for the purposes of 
war, and·does not include weapons not used 
in civilized warfare; small pistols, for ex
ample. Fife v. State, 31 Ark. 455. 

It does not extend to carrying unusnal 
and dangerous wcapons in such a manner 
as will naturally terrify peaceable people 
among whom the bearer goes. State v. 
Hnntley, 3 Ired. L.418. 

It does not mean the right to bear weap
ons ordinarily or commonly, for individual 
defence; bnt has reference to the right to 
bear arms for the defence of the communi
ty against invasion or oppression .. The cit
izen has, at all times, the right to keep 
arms of modern warfare, if done without 
danger to others, and for pnrposes of train
ing and efficiency in their use. The use of 
snch arms may be restricted as to manner, 
time, or place, - due regard being had to the 
right to keep and bear, for the constitutional 
pnrpose, - bnt cannot be prohibited. The 
right to keep or bear other arms not pro
tected by the constitution may be absolutely 
prohibited. Andrews v. State, 3 Heisk. 165. 

The constitutional provision does not 
forbid an act of a state legislature, provid

. ing that a ho&!icide, which wonld other
wise be manslanghter, shal~, if committed 
with a bowie knife or dagger, be deemed 
murder, and punished as snch. It secures 
the right to carry a bowie-knife for lawful 
defence; but as that weapon is peculiarly 
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destructive, the legislature has the power to 
affix an increased penalty to any unlawful 
homicide committed by means of it, provid
ed, always, that the law is so framed as to 
opera te as a caution to the unlawful em
ployment of the weapon, and not as an ab
solute prohibition on its use. Cockrum v. 
State, 24 Tex. 394. 

A sta tn te regulating the carrying of pis
tols, dirks, and certain other deadly weap
ons, is not repugnant to the constitutional 
right to keep and bear arms. The" arms" 
referred to in the second amendment to the 
United Sta.tes constitntion are the arms of 
a militiaman or soldier, and they do not 
comprise dirks, bowie knives, &c. English 
v. State, 35 Tex. 493. 

Armour or arms lnclnde any thing thata 
man wears for his defence, or takes into 
his hands for that purpose, or uses in his 
wrath to cast at another, or to strike him 
with. The terms do not, in law, signify 
simply a sword, shield, helmet, or such like; 
but extend also to stones and other missiles 
llSed for purposes of defence or warfare. 
(Crompt. Julft. 65; Cowel.) Holtlwuse. 

2. Arms, or coat of arms, signifies in
signia, i. e., ensigns of honor, such as 
were formerly assumed by soldiers of 
fortune, and painted on their shields to 
distinguish them; or nearly the same as 
ARMORIAL BEARINGS, q. v. 

Mackenzie defines arms to be "marks of 
hereditary honor, given or authorized bv 
some supr~me power, to gratify the bearer, 
or distinguish families. . Historically, ar
morial bearings seem to have been, origi
nally, the distinctive marks, badges, or de
vices whereby warriors, clad in armour, 
were recognized. BelL 

The original of "arms" was to distin
guish commanders in war; for, the ancient 
defensive armour being a coat of mail 
which covered the person, the individnal 
could not be distinguished, and therefore a 
certain badge was painted on the shield, 
which was called arms. Jacob. 

For description of the arms of the United 
States, see resolution of congress of June, 
20,1782. 

What is meant by the arms of a state, see 
Kirksey v. State, 7 Port. 529. 

Arm of the sea. An arm of the sea is 
considered as extending as far into the in
terior of a country as the water of fresh 
rivers is propelled backwards by the in 
gress of the tide. Ang. Tidew. 73. 

Long Island Sound is an arm of the sea, 
within the common-law acceptation of the 
term,being navigable tide-water; and is more 
specifically an arm of the sea than mere 
rivers, bays, or inlets, because, in addition 
to its tide-water and navigable character, it 
is without the territorial limits of any coun
ty. The Martha Anne, Ole. 18. 

Armed vesseL To constitute an ene
my vessel an armed vessel within an act 
giving a bounty for the destruction of 
armed vessels, she need not have any par-
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ticular or specific armament. A vessel 
which belonged to the British navy, and 
was used for hostile purposes, and was 
armed with muskets, pikes, &c., was held 
an armed vessel within such an act. Par
lin v. United States, 1 Ct. of Ct. 174. Com
pare Murray v. The Charming Betsey, 2 
Cranch,84. 

ARMY. The organized military forces 
of a nation; the soldiers under employ 
of a government, for land service, con
sidered coJlectively. 

Army, in its most general sense, might be 
taken to include all the organized and 
armed power of the nation; its fighting 
forces, whether operating on sea or land, or 
both. But, as generally used in the acts of 
Congress, it does not include the naval 
forces or the marine corps. Re Bailey, 2 
Sawyer, 200. 

ARPEN; ARPENT. A measure for 
land, nearly corresponding to the Eng
lish acre. The word, in Latin. forms, 
occurs in ancient English law and books; 
particularly Domesday Book. It is said 

( to have been in use in France, but with
out uniformity as to the amonnt desig
nated by it, in the different provinces. 
It is employed in Louisiana convey
ancing; but in some instances appears 
used as. if it were origipally a linear 
measure. See 6 Pet. 763; 4 Hall's Am. 
Law J. 518; 12 ·How. 435. 

It is an acre or furlong of ground; and, 
according to the old French account in 
Domesday Book, one hundred perches 
make an arpent. The most ordinary acre, 
called l'arpent de France, is one hundred 
perches square; but some account it but 
half an acre. Jacob. 

:Formerly a portion of land, in France, 
ordinarily con taming one hundred square 
rods, or perches, each of 18 feet, or 900 
square toises, equal to 4,088 square yards, 
or nearly five-sixths of an English acre. 
This is the arpent of Paris. The woodland 
arpent contains 6,108 square yards, or about 
1 acre, 1 rood,1 perch,English (Davies and 
Peck). Webster. 

A portion of land in France; usually 100 
square rods or perches, each of 18 feet. The 
arpent is about one-seventh less than the 
English acre. Flem.ing go T. 

ARPENT ATOR, a measurer or sur
veyor of land. Cawel; Jacob. 

ARRAIGN. To bring one accused of 
crime before the court, to stand trial 
upon the merits of the charge. Arraign
ment: the act or proceeding of calling 
a prisoner into court, to stand his trial 
npon an indictment. For the etymology, 
see Burrill. ..., . 

The arraignment of a prisoner consists 

of three parts : Calling him to the bar, and, 
by holding up his hand or otherwise, mak
ing it appear that he is the party indicted; 
but holding up the band is a mere ceremony, 
and is frequently dispensed with, it only be
ing necessary for the prisoner to admit that 
he is the person indicted. Reading the in
dictment to him, distinctly, in English, that 
he may fully understand the charge. De
manding whether he is guilty or not guilty, 
and entering his plea; and then demanding 
how he will be tried, the common answer 
to which is," By God and my country." 
Wharton. 

Arraignment does not include the plea. 
The arraignment is the act of the court; 
the plea is the act of the accused. White
head v. Commonwealth, 19 Gmtt. 640; 
Jackson v. Commonwealth, ld. 656. 

A record which shows that a prisoner, 
after having been furnished with a copy 
of the indictment, appeared in court, offered 
to waive arraignment, and tendered a plea 
of not guilty, which was entered, shows 
all the requisites of a valid arraignment. 
It shows that the prisoner was identified; 
that he was fully informed of the contents 
of the indictment; and that he understood 
he was asked by implication whether he 
was guilty or not guilty, and answered in 
the negative. Goodin v. State, 16 Ohio 
St. 344. 

ARRAS. In Spanish law, signifies a 
donation which a husband makes to his 
wife, on account of the marriage, either 
corresponding to or reciprocating the 
dowry which she brings to him, or gra
tuitously; which latter is called sponsa
litia largitas. 

ARRAY, v. To rank or set in order. 
Array, n.: a body of persons set in 
order, and mentioned collectively; nsu-· 
ally applied to the persons summoned to 
form a jury. To challenge the array, 
as applied to juries, means to raise an 
objectiou which applies to the entire 
panel, such as that the sheriff who sum
moned them was partial or disqualified j 
as distingnished from an objection to 
individual jurymen, which is a challenge 
to the polls, i.e. heads. 

ARREARS. Money which remains 2-
unpaid after it has become due; arrear
ages. It is generally used of a portion Or;' 
01' balance which remains due, when ' 
some part has been paid. 

ARREST, v. To take a person into 
legal custody. Arrest, n.: the act of 
taking a person iuto c'ustody of the 
law. 

An arrest is the taking, seizing, or de
taining the person of another, touching or 
putting hands npon him in the execution of 
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process or any act indicating an intention 
to arre~t. United States 1.'. Benner, Bo.ldw. 
234,239. 

By arrest is to be understoo~ t? take the 
party into custody. To commIt IS the sep
arate and distinct act of carrying the party 
to prison after having taken him into cus
tody by force of the execution. French v. 
Bancroft,1 Mete. (Mass.) 602. 

No mauual touching of the body or ac
tual force is necessary to constitute an 
arrest. It is sufficient if the party be 
within the power of the officer, and submit 
to the arrest. Gold 11. Bissell, 1 Wend. 210 ; 
Huntington v. Blaisdell, 2 N. H. ~18; Hunt
ington v. Schultz, Harp. 453 ; Umted States 
11. Benner, 1 Bo.ldw. 239; :Field v. Ireland, 
21 Ala. 240; Emery v. Chesley, 18 N. H. 
198; Jones v. Jones, 13 Ired. L.448. 

An arrest is a restraint of the person; 
a taking the party into actual custody. 
Hart 11. Flyn, 8 Dana, 190; Lawson v. 
Buzines; 3 Harr. 416. 

The arrest of an offender, and the retak
ing him on fresh pursuit after an escape, 
constitute but one effective arrest. Cooper 
v. Adams, 2 Blackj. 294. 

Where an officer notified a party that he 
came to arrest him under a warrant, and 
the party submitted, and the officer ac~om
panied him home, remained .there all nIght, 
and took him before a magIstrate the next 
day it was held that this was an arrest, 
although the party was not actually de
prived of liberty, nor personally guarded 
by the officer. Courtoy v; Dozier, 20 Ga. 
869. 

The delivery to the sheriff of a ca. sa. 
against a prisoner in his.cu.stod.y, who ~ad 
been admitted to the hnnts, IS not, 'pso 
facto et eo instanti, an arrest, so as to pl.ace 
the defendant in custody on the execution, 
and render the sheriff liable for an escape: 
Tracy v. Whipple, 8 Johns. 379. . 

Arrest of judgment. A speCIes of 
motion, familiarly known in courts pro
ceeding according to the common l~w, 
for reviewing 'proceepings upon whIch 
the successful party claims a judgment; 
and, if error is found, forbidding entry 
of judgment. 

ARRESTMENT. In Scotch law: 
1. A process for seizing and detaining 
a criminal's person j like our arrest. 

2. A process for securing movables 
in the hands of the possessor, until the 
property in them can be determ~ned. 

8. A process allowed to credI1;~rs for 
securing movables of a debtor m the 
possession of a . .third person, or debts 
due from a third person to the debtor, 
and holding them to make satisfaction 
of the creditor's demand j analogous to 
attachment or garnishment in many of 
the United States. In this proceeding, 

the creditor is termed the arrester , and 
the third person is called the arrestee; 
analogous to garnishee. 

ARRIVE. The words arrive and enter 
are not always synonymous; there certainly 
may be an arrival without an actual entry, 
or attempt to enter. United States v. An 
Open Boat and Lading, 5 Mas. 120, 132. 
Sec also The Patriot, 1 Brock. 407, 411. 

A vessel has not arrived till she drops 
her anchor, or is moored. Gray'll. Gardner, 
,17 Mass. 188. 

A vessel insured until her arrival at 8. 
certain port is protected by the policy un
til she reaches the spot in th8.t port where 
it is intended to discharge her cargo, 8.nd 
which is the usual pl8.ce of discharge. But 
if she is destined to one or more places for 
the delivery of cargo, and delivery or dis
charge of a portion of her cargo is neces
sary, not by reason of her .having reached 
any destined place of dehvery, but as a 
necessary and usual nautical measure to 
enable her to reach such usual and destined 
place of delivery, she cannot properly be 
considered as baving arrived at the usual 
and customary place of discharge, when ~he 
is at anchor for the purpose only of USIng 
such means as will hetter enable her to reach 
it. If she cannot get to the destined and 
usual place of discharge in the port, because 
she is too deep, and must be lightened to get 
there and to aid in prosecuting the voyage, 
carg~ is thrown overboard or put into light
ers such discharge does not make that the 
pla.'ce of arrival: .it is only '8. st.opping-place 
in the voyage. SImpson v. Pacmc Mut. Ins. 
Co., 1 Holmes, 136. 

Arrival, when occurring in the acts of 
congress relating to revenue and navigation, 
should be construed according to its com
mon acceptation, except ~here the context 
shows a clear intention to use it in a more 
limited sense. ParsoDs v. Hunter, 2 Sumn . 
419, 423. And see Levy v. McCartee, 6 
Pet. 102. 

A mere touching &t port for advices, or to 
ascertain the state of the market, or being 
dri ven in by an adverse wind, and sailing 
again so soon as it changes, is not an arrival, 
within those acts; they contemplate an ar
rival for purposes of business requiring an 
entry and clearance, and a stay at port so 
long as to reqnire some of the acts con
nected with the business. Harrison v. Vase, 
9 How. 372, 378. See also United States 
v. Shackford, 5 Mas. 445, 447; Parsons v. 
Hunter,2 S umn. 419; 9 Op. Att.-Gen. 256; 
6Id.163. 

Passing through the waters of a river 
which constitutes the boundary between 
the United States and a foreign nation, for 
the purpose of procecding to a port within 
such foreign territory, is not an arrival in 
the limits of the United States. The Apol
lon, 9 Wheat , 362. 

When an American vessel enters a for
eign port for the purposes of trade, to de
li ver or take in the whole or part of her 
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cargo, or when she remains for so long a 
time that by the laws of the country she is 
compelled to enter at the custom.house, she 
must be deemed to have arrived at such 
port. 9 Op. Att.· Gen. 256. 

ARROGATION. A civil-law term 
for the adoption of a person who was 
already of full age. 

Arsce et pensatce. Burnt and 
weighed. A term formerly applied to 
money tested or assayed by fire and by 
weighing. It occurs in the plural form,· 
qualifyiug the word librre, pounds; 
and marks the distinction between 
money so tested and ordinary coin, 
termed arg~ntum album, q. v. 

ARSON. Properly, the malicious 
burning of another's house. 2 Bish. 
Cr. L. § 8. This was distinguished, 
early in the development of the com
mon law, as an aggravated offence, 
owing to the peril to human life which 
it involved, and was deemed a felony. 
To constitute the crime at the common 
law, the building involved must be a 
habitation or dwelling; for the protec
tion of human life was the chief ground 
of specially distinguishing the offence. 
Yet it must be the property of another 
person, at least in some sense, or for 

. occupation; for the burning of a build
ing which was unqualifiedly one's own 
was deemed to partake of an exercise of 
the right of property too much to admit 
·of its being pronounced felony. Tbere 
must be a burning, - some actual de
struction of the woodwork of'the build
ing by fire; though it might be very 
slight, and extinguished before extensive 
damage, or actnal peril to inmates. And 
there must be an evil intent, - that gen
eral malice, at least, which is a neces
sary element in crime; though· not 
necessarily an intent to produce death 
of the inmates ; nor need death be the 
result. 

The general definition of the word, 
above indicated, has been modified in 
many of the states, by statutes whi.ch 
aim to state with precision what shall 
be punishable as arson within the 
jurisdiction. Several of these include 
buildings somewhat removed from the 
character of dwellings, and other kinds 
of property which were not the subject 
of arson at common law. And some of 
them divide the offence into degrees, 

being guided, in so doing, largely by 
the idea of punishing with the greater 
severity those burnings which involve 
the greater danger to life. Upon the 
other hand, in other jurisdictions, stat
utes have been passed imposing punish
ment for wilful and malicious burning 
of many descriptions of property not 
the subject of arson at common law, 
without extending that name to include 
them. Hence the same criminal act of 
burning-the burning one's own house, 
to the danger of the interests of other 
persons; the burning a vessel, a shop, 
storehouse, or barn - may be punishable 
in several states, and perhaps may be 
subject to the same punishment, yet be 
recognized as arson in some only, while 
in others it is not within the term. 

Thus, by 2 N. Y. Rev. Stat. 657, arson 
is defined, for that state, and distin
guished in four degrees. Arson in the 
first degree consists in wilfully burn
ing in the night-time a dwelling-house 
in which there shall be, at the time, 
some human being. 

Arson in the second degree comprises 
wilfully burning an inhabited dwelling
house in the daytime, which, if done in 
the night, would be arson in the first 
degree; also, wilfully burning in the 
night-time any shop, warehouse, or other 
building not the subject of arson in the 
first degree, but adjoining to or within 
the curtilage of any inhabited dwelling
house, so that such house shall be en
dangered. 

Arson in the third degree includes 
wilfully burning in the daytime any 
Shop, warehouse, or other huilding, 
which, if committed in the night-time, 
would be arson in the second degree: 
also, burning in the night-time the 
house of another not the subject of ar
son in the first or second degree; any 
house of public worship, or any school
house; any public building, &c., or any 
building in which shall be deposited the 
papers of any public officer; or any barn 
or grist-mill, or manufactory, or fulling
mill, or ship or vessel: also, wilfully 
burning insured property, with intent 
to prejudice the insurer: also, wilfully 
burning in the night-time any store or 
warehouse not adjoining to or within 
the curtilage of any inhabited dwelling-
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house, so that such house shall not be 
endangered by such firing. 

Arson in the fourth degree includes 
wilfully burning in the daytime any 
dwelling-house or building, ship or ves
sel, which, if committed in the night
time, would be arson ~n the third de
gree: also, wilfully burning in the day 
or night time any saw-mill, any card
ing-machine, or building containing the 
same, 01' any building which, completed, 
might be the subject of arson in either 
degree, while in the process of erection 
or construction; or any stack of grain of 
any kind, or any stack of hay, or any 
wood, boards, timber, or other lumber 
piled or yarded for sale, not being the 
property of the person charged; any toll
bridge, or any other public bridge: also, 
burning in the day or night any stand
ing crop of grain, or any nursery or 
orchard belonging to another, or the 
woods in any town, or grass or herbage 
growing on any marshes or other lands 
not belonging to the person charged. 

These definitions, it will be seen, 
bring 'within the term arson, in some 
one of its degrees, almost every act of 
burning property which can require 
criminal punishment. Elsewhere, the 
same result, in substance, has been 
reached, without enlarging the mean
ing of arson, by imposing a punishment 
upon the offence of wilfully and mali
ciously burning property of the kind 
specified, whatever the things desired 
to bring within the scope of the penalty 
may be. 

ARSURA. Burning. The name of 
the ancient trial or assay of coin by fire. 
Thus, tot libra;; ad arsuram, - so many 
pounds according to the test by fire, -
signified pounds of tested and approved 
money. Cowel. 

ART. The patent laws allow the 
issuance of a patent to the inventor or 
discoverer of any new and useful art, 
&c., and this has given rise to some dis
cussion upon the meaning of the word 
art in this connection. Mr. Curtis ex
plains that the word is included in the 
statute, in order to embrace within the 
patent laws those inventions where 
the particular machinery or apparatus, 
or the particular substances employed, 
would not constitute the discovery, so 
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much as a newly invented mode or pro
cess of applying them, in respect to the 
order or position or relations in which 
they are used. The term embraces tlJose 
inventions where the particular appara
tus or materials employed may not be 
the essence of the discovery, but that 
essence consists in using apparatus or 
materials in new processes, methods, 
or relations, so as to constitute a new 
mode of attaining an old result; oj' 
a mode of attaining a new result in a 
particular department of industry, which 
result may not itself be allY new ma
chine, manufacture, or composition of 
matter; or, finally, an entirely new pro
cess of making or doing something 
which has not been done before by any 
process. Curt. Pat. § 9. 

A process, eo nomine, is not the subject 
of a patent under our laws, but it is in
cluded under the general term "useful 
arts;" and an art may require one or more 
processes or machines in order to produce 
a certain result or manner. Corning v. 
Burden, 15 How. 252, 268. 

ART AND PART. A phrase used 
in Scotch law; also, says Jacob, "in 
the north of England," signifying that 
a person shared in the planning and in 
the execution of a crime: was both an 
accessory before the fact, and an aider 
and abettor. Art implies, advice or 
counsel towards the perpetration of the 
offence; part signifies the actual share 
taken in its execution. But the phrase 
does not necessarily import both descrip
tions of guilt; for it is said that one 
may become art and part, either by giv
ing a warrant or mandate to commit the 
crime, or by giving counselor advice 
to the criminal how to conduct himself 
in it, or by his assistance in the execu
tion of it. .Ersk. Inst.; Bell. 

ARTICLE. 1. Originally, a distinct 
part or portioll; one of several things 
presented as cOllnected or forming a 
whole; one of a set; either of the con
stituents or members articulated in one 
corpus. Particularly, in legal phrase
ology, one of many connected proposi
tions or paragraphs forming a complete 
document. Hence the expression rela
tive to pleading, to articulately propound; 
i.e., to set forth in formal, distinct prop
ositions. 

Article is a word of separation, to indi-
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vidualize and distinguish some particular 
thing from the general thing or whole, of 
which it forms a part; as an article in an 
agreement, an article of faith, an article of 
a newspaper, or an article of merchandise. 
The original or radical Greek word means 
to join or to fit to, as a part; and only very 
recently has it been applied to denote ma
terial or corporeal things, such as goods or 
physical property, and then only in the 
sense of something that is separate and 
individnal in itself; as in the expressions, 
" salt is a necessary article," or " a hammer 
is a useful article." Wetzel! v. Dinsmore, 
4 Daly, 195. 

Whether article, in a printed notice, 
given by a carrier on taking charge of 
travellers' baggage, that he will not be lia
ble for more than a sum named upon each 
article forwarded, means each separate 
package, trnnk, valise, bag, &c., or each 
distinct thing, piece of clothing, ornament, 
book, &c., contained in a package, trnnk, 
&c., see Wetzel! v. Dinsmore, 4 Daly, 195; 
Hopkins v. Westcott, 6 Blatchf. 64. 

Three cases of pills, each case containing 
one gross, were delivered to a carrier for 
transportation, under a receipt limiting re
covery for loss of any article forwarded to 
$50. The three were each separately ad
dressed to the consignee, and were done up 
in one package, which was again addressed. 
Held, that ~he " article" to which the valu
ation applied was the whole package, in its 
entirety. Wetzel! v. Dinsmore, 54 N. Y. 496. 

}'or the meaning of articles, in acts impos
ing taxes, see Wells v. Shook, 8 Blatchf. 254. 

2. From the employment of article, as 
a name of tpe separate paragraphs of a 
document, has arisen a usage of apply
ing articles (plu.) to several kinds of 
documents, consisting of distinct propo
sitions connected; such as a libel 01' 

complaint in the ecclesiastical courts. 
Articles of agreement. Through

out the United States, the term articles 
of agreement means mnch the same as 
agreement in writing; being any docu
ment which sets forth distinctly the sev
eral engagements and considerations 
which form parts of either of the more 
corn plex contracts arising in affairs. In 
England, it seems to be applied some
what more precisely to a preliminary 
memorandum, drawn up and signed, of 
the clauses, stipulations, and conditions 
to be embodied in a deed which the par
ties have agreed to make, and which is 
to be drawn up and executed in future, 
when it will supersede the articles. 
Such articles are usually entered into 
for the purchase and sale of lands, for 
the taking and granting of leases, and 

for making mortgages and settlements 
on marriage. 

Articles of association, in the law 
of corporations, signifies an instrument 
common in joint-stock associations and 
corporations formed under general acts, 
which creates the corporate nnion be
tween the members, and prescribes the 
corporate objects and form of organiza
tiori. This instrument is distinguished 
from charter, in that the latter emanates 
from the sovereign power; and from by
laws, in that they are the acts of a cor
poration already in existence. 

Articles of the clergy. Ancient 
English statutes, containing certain ar
ticles relating to the chw-ch and clergy, 
and causes ecclesiastical. 

Articles of confederation. The 
name given to the instrument emhody
ing the compact for government, made 
between the thirteen original states of 
the linion, before the adoption of the 
constitution. It was adopted and took 
effect Mareh 1, 1781, and continued in 
force until superseded by the constitu
tion, on the first 'Vednesday of March, 
1789. 

Articles of faith, or of religion. A 
system of propositions of religious truth, 
commonly called the Thirty-nine Arti
cles, drawn up by the convocation in 
1562, and confirmed by.Tames I. For
mer English laws required a subscription 
to these articles from candidates for office 
or ecclesiastical preferment, or for vari
ous positions of trust, or academical ap
pointments and degrees, very generally; 
but the requirement has, by modern 
legislation, been relaxed. 

Articlee of impeachment. The 
formal statement of the charges against 
a public officer, put forward as the ba:;is 
of proceedings to remove him, is called 
the articles of impeachment. 

These articles are prepared and adopt
ed in the more populal' branch of the leg
islative body, the commons in England, 
or house of representatives, assembly, 
&c., in America; and submitted to aud 
tried hy the other, the lords or senate. 

Articles of the navy. A system of 
rules prescrihed by act of parliament for 
the govel'llment of the English navy j 
also, iu the United Stat~s, there are 
articles for the government of the navy, 
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comprised in chapter 10 of U. S. Rev. 
Stat. tit. xv. 

Articles of partnership. This phrase 
is in very frequent use to designate the 
formal agreement whereby a partner
ship is formed, and the rights and du
ties of the members of the firm are 
prescribed. The instrument embodies 
all necessary sti pulatioDs governing the 
commencement aud duration of the part
nership, the nature of the business, and 
place of carrying it on, the firm name, 
the capital to be contributed, and other 
obligations assumed by the members, 
their respective shares in profits or losses, 
the mode of conducting the business, 
and the duties of each partner therein, 
the mode of winding up the firm and 
dividing assets at the close, and all other 
matters likely to be drawn in question. 

Articles of the peace. A species 
of complaint allowed to be exhibited by 
one who fears that another is about to 
commit an unlawful injury to complain
ant's person or property, the object be
ing to compel the accused to give secll!'
ity that he will refrain from the act 
threatened, or from any breach of the 
peace. Such security the court or magis
trate, upon due oath to the facts making 
out a proper case, may require. 

Articles of war. The name of a 
system of rules, established by authority 
of law, for the govemment of the army 
and navy, in many matters of detail. 
These rules are known by this name, 
both in England and in the United 
States. The articles of war of the 
United States are contained in chapter 
5 of U. S. Rev. Stat. tit. xiv. 

ARTICULATEAD.:.rUDICATION. 
A term used in Scotch law to describe 
a form of judgment used where there 
are more debts than one due to the ad
judging creditor. In such cases, it is 
usual to accumulatEl each debt by itself, 
so that in case of an error in ascertaining 
or calculating one of the debts, the error 
may not reach any other debt. 

ARTIFICIAL PERSON. A com
pany to which the law ):Jas given exist
ence as a distinct legal entity j a corpo
ration. Persons are spoken of as nat
ural, or individuals existing by nature j 
and artificial, those which are created 
by law. 

Articled clerk. Thc Englisll term 
for a clerk under articles of agreement 
analogous to an apprenticeship, by which 
he is boun d to serve in the office of a 
solicitor in consideration of being in
strncted in the profession. 

No one solicitor may have more than two 
articled clerks at anyone time but a firm 
may have two to each partner. 'Brown. 

ARTS. The expressions useful arts 
and fine arts have a technical use in the 
patent and copyright laws. Webster 
defines art in this use as signifying: '" 
system of rules serving to facilitate the 
performance of certain actions j and 
says that arts are divided into the use
ful, otherwise called the mechanic or in
dustrial arts, or trades, being those in 
which the hands and body are mor~ 
concerned than the mind, such as manu. 
factll!'es j and the fine arts, otherwise 
called the liberal, or polite arts, being 
those in which the mind or imagination 
is chiefly concerned, as poetry, music 
and painting. W Ol'cester defines arts as ; 
the application of knowledge or skill to 
effect a desired pnrpose j practical skill 
as directed by theory or science. 

Fine arts. Under U. S. Rev. Stat. 
§ 4952, copyright may be secured for mod
els and designs intended to be perfected 
as works of the fine arts. This term as 
construed in the office of the'librarial~ of 
congress is limited to painting and sculp
ture. Protection for designs, prints and 
labels for ~anufactured articles, devices 
for a.dvertlsements, medals, ornaments, 
regalIa, utensils, emblems earthenware 
&c., is to be sought at the' patent office.' 

Lost arts. Centuries REO discoveries 
we;e made in certain arts, the fruits of 
whlCh have come down to us, but t.he 
m~ans by which the work was accOIll
pbshed are now unknown; the knowledge 
has been lost for. ages. Yet it will hardly 
be doubted that If anyone now discovered 
an art thus lost he would be entitled to 
a patent. Gaylor v. Wilder, 10 How. 477. 

Useful arts. See ART. ' 
ASCENPANT. Has two senses' in a 

broader, it includes persons related 0; COll

ne~t~d in the a.scending line, by consall
gUll1lty or affimty; in a more restricted 
sense, .it. includes only those related by con
sangUlmty. Bernard v. Vignaud, 10 Mart. 
(La.) 482, 561. 

ASPORTATION. A removal or 
carrying away of chattels. This the 
carrying avvay, is an essential pa~·t of 
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the crime, though the slightest distance 
of removal is suflicient. 

ASSAULT. Any wilful and unlaw
ful attempt or offer, with force, to do a 
corporal injury to another. 

In explanation of the definition, it is 
to be observed: 1. That the attempt or 
offer must be wilful. An accid~ntal or 
unintended demonstration of violence is 
not an assault. Some-of the decisions, 
indeed, take the position, unqualifiedly, 
that to constitute assault the threatening 
acts must be animated by a purpose to 
hurt; and, if this pnrpose is disproved, 
there is no assault. But other cases 
seem to walTant a broader definition, 
and to sustain the view that acts wil
fully committed, which evince a purpose 
to do a personal injury, and which would 
do an injury if completed, or if not in
tercepted, may constitute an assault, not
withstanding the perpetrator did not 
intend to pursue them to the point of 
actual injury. Where an unequivocal 
purpose of violence is accompanied by 
an act which, if not stopped or diverted, 
will be followed by personal injury, it 
is an assault. State v. Malcolm, 8 Iowa, 
413. And unless the latter view can be 
conceded to some extent, the cases hold
ing that the aiming a fire-arm which the 
accused kne:w, but the complainant did 
not know, was not loaded, is an assault, 
cannot be sustained. Of the three fol
lowing definitions, it will be seen that 
the first makes an actual intent to hnrt, 
in the breast of the assailant, an essen
tial element; while the other two are 
satisfied by acts which evince such in
tent, coupled with ability. 

An assault is an offer or an attempt to do 
a corporal injury to another; as by striking 
at him with the hand, or with a stick, or by 
shaking the fist at him, or presenting a gun 
or other weapon within such distance as 
that a hurt might be given, or drawing ,a 
sword and brandishing it in a menacing 
manlier: provided the act is done with in
tent to do some corporal hurt. United 
States v. Hand, 2 Wash. C. Ct. 435. 
~n assault is an attempt, with force or 

violence, to do a corporal injury to another, 
and may consist of any act tending to such 
corporal injury, accompanied with such cir
cumstances as denote at the time an inten
tion, coupled with the present ability, of 
using actual violence against the person. 
Hays v. People, 1 Hill, 351. 

An assault is an attempt or offer, with 
force or violence, to do a corporal hurt to 
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another, whether from, malice or wanton
ness, with such circumstances as denote, at 
the time, an intention to do it, coupled with 
a present ability to carry such intention 
into effect. Tarver v. State, 43 Ala. 354. 

2. We include the word unlawful in 
the definition, believing it to be a proper 
element; that is, an offer or use of 
force, in the exercise of one's rights, or 
the performance of one's duty, is not 
properly an assault. It may, indeed, be 
urged that the act is an assault, but is 
justified by the right or duty; and the 
distinction is, of course, purely verbal. 
But the proper use of the term seems to 
be to confine it to unlawful conduct. 
Bouvier gives unlawful as a part of the 
meaning j so does Finch (Law, 202); 
and it was held in United States v. 
Lunt, Spmgue, 311; 8 Mo. L. Rep. 
N. s. 622, that, in an indictment for an 
assault with a dangerous weapon, the 
word assault carries with it an allega
tion of illegality. But many of the def
initions given omit unlawfully; the 
three quoted above, and those by Black
stone and Hawkins, quoted below, for 
example; also the following: 

Assault is an attempt or offer, with force 
and violence, to do a corporal hurt to an
other; as by striking at him with or with
out a weapon. But no words whatsoever, 
be they ever so provoking, can amount to 
an assault. Jacob; Wharton. 

3. Assault, as popularly used, includes 
violence; but, as a law term, it is limited 
to the attempt or offer to nse, and does 
not include actual use of violence. The 
word occurs, perhaps, most frequently in 
the phrase assault and battery, in con
struing which the two nouns are to be 
carefully discriminated. Assault covers 
only the offer, the threat in action; the 
actual use of force is embraced by bat
tery. In all the ordinary cases of crim
inal violence, the two are combined, in 
fact, hence they have from the earliest 
times been combined in the name; and 
assault and battery is in common use as 
designating what is to all ordinary in
tents a single offence. There may be, 
however, a punishable assault, without 
any battery being involved; as where 
the intention is abandoned, or the at
tempt is frustrated, before actual use of 
violence; and in trespass for assault and 
battery, a defendant may be found guilty 
of the assault and not guilty of the bat-
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tery. It seems safe to say that there 
can be no battery without a preliminary 
assault. The practical utility of using 
the double name is doubtful. Offences, 
generally, include an offer or attempt, 
as well as an actual commission; and 
why the two elements should be so care
fully discriminated in the name, in the 
case of battery, and not in other cases, 
is not obvious. It would seem that as
sault might be reserved for the offence 
of offering or attempting violence not 
followed by an actual use of it; and that 
battery alone was a sufficient. name for 
the unlawful use of violence, the prelim
inary attempt being treated as merged 
in the commission, as in other offences. 
But the employment of the phrase as
sault and battery is very general; while 
assault is, in popular language, often 
employed as including battery. The 
authorities, however, sustain the dis
tinction between the two. 

An assault is an offer to strike, beat, or 
commit an act of violence on the person of 
another, without actually doing it, or touch
ing his person. A battery is the touching 
or commission of any actual violence on the 
person of another, in a rude and angry man
ner. Johnson v. Tompkins, 1 Baldw. 571, 
600; State v. Shields, 1 West.L. J. 118. 

An attempt or offer to beat another, with
out touching him: as if one lifts up his cane 
or his fist in a threatening manner at an
other, or strikes at him, but misses him; 
tbis is an assault, insultu8; and though no 
actual suffering is proved, yet the party in
jured may have redress by action for dam
ages as a compensation for the inj llry. It 
is thus distinguisbed in law from a battery, 
which is the unlawful beating of another, 
and includes the least touching of another's 
person wilfully or in anger. Practically, 
however, the word assault is used to include 
the battery. 3 Black. Com. 120. 

An assault is an attempt or offer to do a 
corporal hurt to another, as by striking him, 
or presenting a gun at him at carrying dis
tance, or pointing a pitchfork at him which 
might reach him, or holding up one's fist at 
him, or doing any such like act in an angry, 
threatening manner; and a battery is any 
injury whatsoever to the person of a man 
done'in an angry, revengeful, rude, or inso
lent manner. An assault and battery is the 
combination of both offences. 1 Hawk. P. 
C. ch. 62, § 1. ' 

Under a statute which punishes assault 
and battery with intent to kill, an indict
ment cannot be sustained for a mere assault 
with intent, &c. j there must be a battery 
also. United States v. Turley, 4 Granek G. 
Ct. 334. 

4. Some demonstration of force capa-

ble ,of injuring the person is essential : 
mere threats do not constitute assault, if 
unaccompanied by any offer or attempt 
to strike. Smith v. State, 39 Miss. 524; 
State 'u. Mooney, Pkill. L. 434; and 
see the definition by Jacob, quoted 
above. But the violence involved and 
injury portended may be the very 
slightest. 

Any injury whatsoever, be it never so 
small, bcing actually done to the person of 
a man, in an angry or revengeful, or rude 
or insolent manncr, as by spitting in his 
face, or any way touching him in anger, 
or violently jostling him, are batteries in 
the eye of the law. (1 Hawk. P. C.263, 
264.) Jacob. 

The mere taking hold of the coat, or lay
ing the hand gently on the person of an
other, if done in anger, or in a rude and 
insolent manner, or with a view to hostility, 
amounts not only to an assault, but to a 
battery. Even striking at a person, though 
no blow be inflicted, or raising the arm to 
strike, or holding up one's fist at him, if 
done in anger or in a menacing manner, is 
an assault. United States v. Ortega, 4 Wask. 
C. Ct. 534. 

5. An act done with the consent of 
the person affected is not an assault. 
This is implied in the term corporal in
jury. What is done to a consenting per
son is not an injury in the legal sense, 
volenti non fit injuria. Thus, though a 
child of tender years cannot legally con
sent to sexual intercourse, yet she may 
consent to an attempt to commit it; and 
an attempt made with her consent is 
not an assault. Reg. v. Cockburn, 3 
Cox Cr. Cas. 543; Reg. v. Read, 'ld. 
266, 2 Car. ~ K. 957, 2 Den. Cr. Cas. 
377; Rex v. Mehegan, 7 Cox Cr. Cas. 
145. But there must be actnal consent 
in these cases; mere omission to resist, 
or consent obtained by frau4, is not 
enough to deprive the act of the charac
ter of an assault. Reg.~. Case, 4 Oox 
Cr. Cas. 220, 1 Den. Cr. Cas. 580. 

The following are representative cases 
upon tile leading elements of the definition: 

Stopping a person, and preventing him, 
by means of threats, from passing along 
the public highway, is an illegal imprison
ment, and an assault. Bloomer v. State, 
3 Sneed, 66. 

It is an assault to double the fist and 
run it at another, saying, "If you do that 
again, I will knock you down." United 
States v. Myers, 1 Cranek C. Ct. 310; 
s. p. State v. Hampton, 63 N. C. 13. 

To ride a horse so near one as to endan
ger his person, and create a belief in his 
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mind that it is the intention of the rider to 
ride over him, constitutes an assault. State 
v. Sims, 3 Strobh. L. 137. 

There may be an assault without specific 
intent to injure the sufferer in particular; 
as by recklessly shooting into a crowd, and 
wounding some one not intended to be 
injured. State v. Myers, 19 iowa, 517. 

An intent to commit violence, accompa
nied by acts which, if not interrupted, will 
be followed by personal injury, is sufficient 
to constitute an assault, although the assail
ant may not be at any time within striking 
distance. People v. Yslas,27 Cal. 630. 

An offer to strike, by one person rushing 
upon another, will be an assault, although 
the assailant is not near enough to reach 
his adversary, if the distance is such as to 
induce a man of'ordinary firmness to believe 
that he will instantly receive a hlow unless 
he strikes in self-defence. State v. Davis, 
1 ired. L. 125. 

To point or flourish a deadly weapon at 
another in a threatening manner is an as
sault, if the person doing so is sufficiently 
near to the person threatened to admit of 
doing personal injury with a weapon of tbe 
nature employed; but is not one if he is so 
distant that he could not have done any 
harm with the weapon, had he tried. State 
v. Yancey, 74 N. C.244; McKay v. State, 
44 Tex. 43. 

To approach a person in possession of 
chattels, brandishing a knife, and threaten
ing and intending to do him bodily harm, 
unless he yields possession of the chattels, 
is an assault. Barnes v. Martin, 15 Wis. 240. 

Where one, being within striking distance, 
raises a weapon for the purpose of striking 
another, and at the same time declares that, 
if the other person will perform a certain 
act, he will not strike him, and the latter 
does perform the required act, in conse
quence of which no blow is given, this is an 
assault. State v. Morgan, 3 Ired. L. 186. 

Where the accused raised a cl ub over the 
head of a woman, within striking ,distance, 
and threatened to strike her if she opened 
her mouth, this was held an assault; for it 
showed an mtent to strike, on her violating 
a condition which defendant had no right 
to impose. United States v. Richardson, 
6 Cranch ·C. Ct. 348. 

Any thing attached to the person par
takes of its inviolability. A blow on the 
skirt of one's coat, when upon his person, 
is an assault and battery. So of striking 
one!s cane, while in his hand. Respublica 
v. De Longchamps, 1 !Jail. 114; s. p. State 
v. Davis, 1 Hill, (S. C.) L. 46. 

That to attack and strike with a club, 
with violcnce, the horse before a carriage 
in which a person is riding, is an assault 
on the person, see De Marentille v. Oliver, 
2 N .• T. L. 380. 

Where the defendant raised his whip, 
and shook it at the plaintiff, though within 
striking distance, and made use of the 
words, "Were you not an old man, I would 
knock you down," this was held not an 
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assa)lit. State v. Crow, 1 Ired. L . 376; 
8. P. Commonwealth c. Eyre, 1 Sergo go R. 
347. 

That it is not an assault to point a cane
at olle in the street, merely in ,derision and 
as an ins.ult, but without an intent to striKe, 
see Goodwin's Case, 6 City H. lfec. 9. 

Snatching a bank-bill from the owner's 
1,1and, and thereby touching his hand, but 
with no intention of injuring or tonching 
hi~ person, is not 'an assault with force and 
violence, under Rev. Stat. ch. 125, § 16. 
Commonwealth v. Ordway, 12 Gush. 270 .. 

Cocking and raising a gun,.and threaten
ing to shoot a person; is an assault in law, 
although there is no actual attempt to shoot 
or inj ure the person; provided, under all 
the circumstances, the act indicates an in
tention to shoot. United States ... Kiernan, 
3 Cranch C. Ct. 435; S. F. Keefe V. State, 
19 Ark. 190; Richels V. State, 1 Sneed, 606. 

Taking a gun into one's hands in the 
execution of an intention of shooting, or 
doing some act, besides so taking the gun, 
to carry such intention. into execution, is an 
assault. The offence is complete if there 
has been an act done, indicating an inten· 
tion coupled with ability. Higginbotham 
v. State, 23 Tex. 574; State v. Epperson, 
27 ilio. 255; State V. Myerfield, Phill. L. 
108; 8. P. State v. Church, 63 N. C. 15, 

In general, it is an assault to present a 
pistol which purports to be loaded at an
other person, so near as would endanger 
his life if it were fired, although the pistol 
is not in fact loaded. State V. Smith, 2 
Humph. 457; Rex V. Parfait, Leach, 23, 
East P. C. 416; Rex V. Thomas, Leach,372, 
East P. C.417. 

Pointing a gun or pistol at a person who 
does not know but that it is loaded, or bas 
no reason to believe that it is not, is an 
assault. State V. Shepard, 10 Iowa, 126; 
S. P. Beach v. Hancock, 27 N. H. 223; State 
V. Cherry, 11 ired. L. 475. 

Presenting a pistol loaded and cocked, 
although with the finger on the trigger, and 
in an angry manner, is only a common as
sault. Morgan V. State, 33 Ala. 413. 

One who recklessly aims and fires a pistol 
at another, and hits him, may be convicted 
of a criminal assault and battery, although 
he did not actually know it was loaded. 
Commonwealth V. McLaughlin, 5 Allen, 507. 

Drawing a pistol, or pointing it somewhat 
in the direction of another person, has been 
held not an assault, where it was not aimed 
at him, and attendant circumstances iudi
cated there was no present intention to fire. 
Lawson v. State, 30 Ala. 14; ' Woodruff V. 
Woodruff, 22 Ga. 237. 

Where the defendant presented a gun, 
within shooting distance, against the prose
cutor, who was then armed with a knife, 
and about to attack the defendant, but 
there was no attempt to use the gun. nor 
any intention to usc it unless first assailed 
with the knife, this was held not an assault. 
State v. Blackwell, 9 Ala. 79. 

If a pe~on holding a cocked pistol by 
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his side say to his antagonist, without any 
attempt to use the pistol, " I am now ready 
for you," his conduct does not amount to 
an assault. Warren II. State, 33 Tex. 617. 

Wherc an ambassador exhibited a paint
ing in the window of his house, which gave 
offence to the crowd outside, and defend
ant, among the crowd, fired a pistol at the 
painting at the very time when the ambas· 
sador and his servants were in the window 
to remove it, but did not intend to hurt any 
of them, and in fact, did not, it was held 
that, there being no attempt to injure any 
person, tbere' could be no conviction for an 
assault. United States v. Hand, 2 Wash. 
C. Ct. 435. 

To constitute an assault with a gun or 
pistol, it is necessary that the weapon 
should be presented at the party assaulted, 
within the distance at which it may do exe
cution. Shaw v. State, 18 Ala. 547; Tar-' 
ver v. State, 43 Ala. 354. 

An assault implies force upon one side, 
and repulsion, or, at least, want of assent, 
upon the other, and must be committed 
against the will of the other party; for an 
assault upon a consenting party would be a 
legal absurdity. Duncan v. Commonwealth, 
6 Dana, 295; Smith v. State, 12 Ohio St. 466. 

Where a medical man to whom a girl 
fourteen years of age was sent for profes
sional advice had connectiou with her, 
under the pretence that he was thereby 
treating her medically for her complaint, 
she making no resistance, solely from the 
bona fide belief that such was tbe case, it 
was held that he was properly convicted of 
an assault. Reg. v. Case, 1 Den. Cr. Cas. 
580, 4 Cox Cr. Cas. 220, Templ. g- M. Cr. 
Cas. 218 .. 

So, if a medical practitioner unnecessarily 
strips a female patient naked, under the 
pretence that he cannot otherwise judge of 
her illness, it is an assault, if he assisted to 
take off her clothes. Rex II. Rosinski, 1 
Mood.y, 19,1 Lewin, 11. 

Where one seized an axe, holding it be
hind him, and saying, " If you interfere, I'll 
cut you down," it was held that this was 
not an unlawful attempt coupled with 
a present ability to injure. Cutter v. State, 
59 Ind. 300. 

One deliberately cocking and pointing a 
loaded pistol at a person, within shooting 
distance, is guilty of an assault. State v. 
Taylor, 20 Kan. 643. 

To point an unloaded pistol at another, 
within shooting distance, accompanied by 
an order to kneel down, which is obeyed 
through fear, is not a criminal assault 
within Pasch. Dig. 2144. McKay v. State, 
14 Tex. 43. 

Putting cantharides into coffee, whereby 
a person who drank the coffee was made 
iII, was held an assault, the intent being for 
wanton sport_ Regina v. Button, 8 Car,.. g
P.660. 

Putting cantharides into rum. whereby a 
person who drank it was made ill, was held 
not an assault, the intent not stated. Re
gina v. Hanson, 2 Carr. g- K. 913. 

Putting Spanish flies into ale, whereby 
the persons who drank it were made ill, 
was held not an ass a ult, but dictum that if 
death had ensued it would have been man
slaughter, the intent being wanton sport. 
Queen v. Walkden, 1 Cox Cr. Cas. 282. 

Compelling a s,ervant to take a dose of 
opium, with intent to disable her from re
sisting a robb~ry of her master's house, 
seems to have been held not a common as
sault, in Reg. v. Dilworth, 2 Moo. g- R. 53I. 

Administering cantharides to a woman 
with intent to excite her passions and dis
pose her to sexual intercourse, whereby, 
however, she was killed, was held not mur
der, in Bechtelheimer v. State, 64 Ind. 128. 

ASSAY. In modern usage this word 
generally signifies the peculiar modes of 
trying the purity of the preciou~ metals. 

Assayer. Any person or corporation 
whose business it is to separate gold and 
silver from other metals, or mineral sub
stances, or to ascertain the qnantity of 
gold or silver in any alloy or combination 
with other metals. Act of congress of July 
13, 1866, § 9,14 Stat. at L. 12I. 

Assayer of the king. An officer of 
the mint, appointed' by Stat. 2 Hen. VI. ch. 
12, to be present at the taking iu of the 
bullion, as a party indifferent between the 
master of the mint and the merchant, to set 
the trne value of the bullion according to 
the law. (Termes de laLey.) Mozleyg- W. 

Assay office. The apartment, estab
lishment, or building and organization 
of skilled persons, where the proceSRes 
of assaying gold and silver, required by 
government, incidental to maintaining 
the coinage, are conducted. 

ASSENT. Approval; consent; ex
press disclaimer of all objections; wil
lingness declared. 

Assent is sometimes a word of contract, 
as when used in the constitution of the 
United States wben it received the sanction 
of tbe people and thus became a compact 
between the parties to it and the federal 
government. Canal Co. v. R. R. Co.,4 'Gill 
g- .T. 1. 

Assent, as used in Miss. Const. art. 12, 
§ 14, relative to elections, means agreeing to 
or consenting to, and this can be shown 
only by affirmative action,- by actually 
voting. Hawkins v. Carroll Co., 60 Miss. 735. 

By signing as gnarantor, the wife's prom
issory note, expressed on its face to be se
cured by a mortgage, a husband" asspnts in 
writing," within Mass,Gen. Stat. eh. 106. § 3. 
Cormerais v. Wesselhoeft, 114 Mass. 540. 

ASSESS. To determine, by rules of 
law, a sum of money to be paid; to rate 
the proportional contribution due from 
another person to a fund; to fix the 
amount payable by a person, or each of 
several persons, in satisfaction of au 
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established demand. Assessment: the 
act or proceeding of determining a sum 
to be paid; also, the demand or right in 
action to receive the sum, or the money 
due, after the amount has heen ascer
tained, and before it has been paid. 
Assessors: officers charged with the duty 
of making assessments. 

Thus, in the affairs of ordinary busi
ness corporatiolls, assessment is the act 
of the corporate authorities in splitting 
the demand against a subscriber, upon 
his engagement to pay for stock, into 
several instalments, and collecting them 
successively; and these instalments, 
which are generally known in the Eng
lish cases as calls, are, in American 
usage, termed assessments. In the 
law of municipal corporations, assess
ment usually signifies determining the 
sum which owners of property affected 
by a local improvement must pay, or 
shall receive, in view of the benefit or 
injmy which it causes to their lands. 
Assessment of damages is the determi
nation of the sum which a defendant or 
a corporation proposing to take lands for 
a public use must pay in satisfaction of 
the demand proved or the value taken. 
Assessment of taxes is the apportion
ment of the entire sum to be raised by a 
tax, among the different tax-payers, es
tablishing the share due from each. 

Assessment is the adjustment of the 
shares of a contribution by several towards 
a common beneficial object, according to 
the benefit received. The term is used to 
distinguish some kinds of local taxation, 
whereby a peculiar benefit arises to the 
parties, from general taxation. Taxes are 
impositions for purposes of general reve
nue; assessments are special and local im
positions upon property in the immediate 
vicinity of an improvement for the public 
welfare, which are necessary to pay for the 
improvement, and laid with reference to 
the special benefit which such property de
rives from the expenditure. Palmer v. 
Stumph, 291nd. 329. 

Assessment, as used in juxtapositiou 
with taxation in a state constitution, in
cludes all the steps necessary to be taken 
in the legitimate exercise of the p()wer to 
tax. Hurford v. City of Omaha, 4 Neb. 336. 

Assessments means the ordinary charges 
that a municipal corporation imposes from 
year to year. Boers v. Barrett, 2 Gin. 67. 

As distinguished from other kinds of 
taxation, assessments are those special and 
local impositions upon property in the im
mediate vicinity of municipal improve-

mente which are necessary to pay for ·the 
improvement, and are laid with refer£'nce 
to the special benefit which the property is 
supposed to have derived thercfrom. Hale 
v. Kenosha, 29 Wis. 599. 

An assessment is a special and local im
position upon property in the immediat~ 
vicinity of a street improvement, imposed 
in order to pay for the improvement, and 
with reference to the special benefit which 
the property derives from the expenditure. 
Hill v. Higdon, 5 Ohio St. 243. 

Assessments and taxes are not synony
mous. Thus, a charter of a benevolent in
stitution, which declares its property" not 
subject to taxes or assessments," exempts 
the same from assessments for benefits as 
well as from taxes for general revenue for 
public use. State v. Mayor, &c. of New
ark, 36 N . .T. L. 478. 

Assessment and tax are not synonymous. 
An assessment is doubtless a tax; but the 
term implies something more: it implies a 
tax of a particular kind, predicated upon 
the principle of equivalents, or benefits, 
which are peculiar to the persons or prop
erty charged therewith, and which are said 
to be assessed or appraised, according to 
the measure or proportion of such equiva
lents; whereas, a simple tax· is imposed 
for the purpose of supporting the govern
ment generally, without reference to any 
special advantage which may be supposed 
to accrue to the persons taxed. Taxes 
mnst be levied, without discrimination, 
equally upon all the subjects of property; 
whilst assessments are only levied upon 
lands, or some other specific property, the 
subject of the S1Ipposed benefits; to repay 
which the assessment is leyie!l. Riden
our v. Saffin, 1 Handy, 464. 

The meaning of the words tax and as
sessment is the same, whether applied to 
the opening or to the paving of a street. In 
either case they are regarded as synony
mous. Mayor, &C. of Baltimore u. Green 
Mount Cemetery, 7 Md. 517. 

When used of business corporations, as
sessment means a rating by the board of 
directors, by instalments, of which notice 
is to be given. Spangler v. Indiana, &c. 
R. R. Co., 211l1. 276. 

Assessor. A person learned in some 
particular science or industry, who sits be
side the judge or other officer of a court, 
to assist him with his advice in the trial 
of a case requiring special knowledge. 
Brown. 

This term is frequently applied to per
sons who assist a judge or magistrate with 
their special knowledge of the subject 
which he has to decide; thus we speak of 
legal assessors, nautical assessors, &c. 
Mozle.'1 !t W. 

ASSETS. Originally, enough prop
erty for the payment of debts of a dece
dent; when an executor or administra.
tor received enough property with the 
estate to defray the debts, he was said 
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to have assets (assez, sufficient), which 
rendered him liable for their payment. 
In modern usage, the term is equivalent 
to property available for the payment of 
debts, iu whole or in part, of a person, 
estate, or corporation; but presents the 
idea not of property pure and simple, or 
available for enjoyment, but property in 
trust or custody for the payment of de
mands. See Burrill, for the etymology 
and change of meaning of the word. 

Assets is equivalent in its common ac
ceptation to the word property. Where, 
by an agreemcnt of dissolution of a copart
nership, all the assets of the firm, except 
the machinery, were assigned to one of the 
parties, it was held that all the property of 
the firm, except the machinery, passed 
thereby. Lowber v. Le Roy, 2 Sandf. 
202. 

In an accurate and legal sense, all the 
personal property of the deceased, which is 
of a salable nature, and may be converted 
into ready money, is deemed assets. Bnt 
the word is not confined to such property; 
for all other property of the deceased 
which is chargeable with his debts or lega· 
cies, and is applicable to that purpose, is, 
in a large sense, assets. 1 Story Eg. Jur. 
§ 53l. 

Assets are real or ;personal: where a man 
ha th lands in fee.sImple, and dies seised 
thereof, the lands which come to his heirs 
are assets rea.l; a.nd where he dies pos· 
sessed of a.ny personal estate, the goods 
which come to the executors are assets per· 
sonal. • 

Assets are also divided into assets per 
descent and assets inter maines. Assets by 
descent is where a person is bonnd in an 
obligation, and dies seised of lands which 
descend to the heir, the land shall be assets, 
a.nd the heir shall be charged as far as the 
land to him descended shall extend. As· 
sets inter maines (in the hands) is when a 
man indcbted makes execntors, and leaves 
them sufficient to pay his debts and lega· 
cies; or where some commodity or profit 
a.riseth to executors in right of the testator. 
(Termes de la Ley, 56, 77.) Jacob. 

Assets of It deceased person are divided 
into real assets, consisting of what is called 
real estate, and personal assets, consisting 
of what is called personal estate, which are 
administered according to different rules. 

Assets of a deceased person are also di· 
vided into legal and equitable assets. Legal 
assets are such as a creditor of the deceased 
may make available in an action at law for 
the payment of his debt. They include all 
personal assets, being such as devolve upon 
the executor virtute officii j and such real 
assets as the testator has not charged with, 
or made subject to, the payment of his 
debts. Equitable assets are such as ca.n be 
made ava.ilable to a creditor in a. court of 
equity only. They include such real assets 

as the testa tor has left expressly for the 
payment of his debts. Mozley 9'" W. 

ASSIGN. 1. To transfer to another. 
It is the appropriate word for a transfer 
of personal propcrty, and particularly 
for a transfer of rights in action j or 
where a transfer of mixed property is 
made for some qualified purpose, as for 
benefit of creditors; and corresponds to 
grant or convey, more usually used as to 
lands, and give or sell, of chattels. As
signable: that which the law allows the 
owner to transfer to another. Assign
ment: the act of transferring title to 
property; also the written instrument 
by which property, particularly rights 
in action or mixed property, is trans
ferred. Assignor: one who assigns. 
Assignee: one to whom something is 
assigned. This word is especially used 
of one to whom, nnder an -insolvent or 
bankrupt law, the whole estate of a 
debtor is transferred to be administered 
among his creditors. JI{ /lAj L14i. 

Assigns (plu.), though in original 
meaning equivalent to assignees, is dif
ferentlyemployed: it is a technical word 
in a conveyance, to siguify the persons 
to whom the grantee may potentially 
convey in futnre; thus, in general terms, 
if a conveyance is made to A, it vests 
the property in him only, and the estate 
terminates with his life j if to A and his 
heirs, the estate descends, bnt A has no 
power of alienation j if to A, his heirs 
and assigns, A may conveyor devise at 
pleasnre, and, in defanlt of his deed or 
will, the estate descends. Thus the lat
ter phrase is the technical one to pass 
the entire fee. 

Assign is tantamount to grant, and 
when used in a deed is effectual to pass a 
freehold. Hutchins v. Parleton, 1Q N. H. 
487. 

A promise to pay a creditor out of the 
frnits of a depending action, and a promise 
to assign the action to him, are very dif
ferent things. In the one case, credit is 
given to the party making the promise; in 
the other, a specific security is looked to. 
Gill v. Clagett, 4 Md. Ch. 153. 

Assignable. In New York, hefore the 
code of procedure, assignable had two sig
nifications: that a particular thing was the 
subject of assignment; and that it was as· 
signable so as to vest in the assignee a right 
of action. Thacker v. Henderson, 63 Barb. 
271. 

Assigned. The allegation in a com. 
plaint to recover proceeds of a note col. 
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lected by defendant upon behalf of plain
tiff, that the plaintiff "duly assigned" the 
note to the defendant for the pnrpose of 
collection, imports that he delivered it to 
defendant, actually or constructively, and 
that it was accepted by defendant. The 
word assigned implies all matters essen
tial to make an operative transfer. Hoag 
v. Mendenhall, 19 Minn. 335. 

The word assigned, in the Iowa code, 
although used alone, means assigned by . 
writing. Mere delivery of an account is 
not sllch an assignment as will authorize 
the assignee to slle in his own name, under 
the code; but written evidence of the as
signment is necessary. Andrews v. Brown, 
11owa, 154; Williams v. Soutter, 7 ld.435. 

A clallse in a policy of insurance, that 
the interest of the insured therein shall not 
be assigned without consent, does not ap
ply to a transfer of his interest by a part
ner to his copartner. Wilson v. Genesee 
Mutual Fire Ins. Co., 16 Barb. 511; Hoff
man v. Etna, &c. Ins. Co., 1 Robt. 501. 

A881gnee. There are three classes of 
persons in whom a patentee of an invention 
can vest an interest of some kind in the 
patent; they are an assignee, a grantee of 
an exclusive sectional right, and a licensee. 
An assignee is one who has transferrcd to 
him, in writing, the whole interest of the 
original patent, or an undivided part of such 
whole interest in every portion of the.United 
States; and no one, unless he has such an 
interest transferred to him, is an assignee. 
Potter v. Holland, 4 Blatch. 206, 1 Fish. 
327. 

Executors and !ldministrators are not as
signees, within the mE-aning of that term, 
in a Statllte reqlliring that notice of a 
sale in foreclosllre shall state the names of 
the mortgagor and mortgagee and of the 
assignee. Bridenbecker v. Prescott, 3 Hun, 
419. 

Although the word assignee frequently 
designates and includes execlltors and ad
ministrators, the assignee of an assignee in 
perpetuum, the heir of an assignee, the as
signee 'of an heir, the assignee of an 
assignee's executor, and a devisee, yet in 
a statute where the words personal repre
sentative are also used in the same con
nection, the term assignee cannot have such 
enlarged sense. Page v. Johnston, 23 Wis. 
295 . . 

Assigns or assignees are those who are 
assigned, deputed, or appointed by the act 
of the party, or the operation of law, to do 
any act, or enjoy any henefit, on their own 
accounts and risks; an assignee being one 
that possesses a thing in his own right, but 
a deputy, he that acts in the right of an
other. ( Perkins.) Assignee by deed is 
when It lessee of a term, &c. sells and as· 
signs the same to another, that other is his 

. aSsignee by deed; assignee in law is he 
"whom the law so makes, without anyap

pointment of the per~on; as an executor is 
assignee in law to the testator. (Dyer, 6.) 
But if there be assignee in deed, assignee in 

la w is not allowed. He is called assignee 
who hath the whole estate of the assignor. 
Jacob. 

Aosignment signifies a conveyance of 
the interest a man has in an estate, or chose 
in action j and includes transfers of nego
tiable paper, by indorsement, delivery, &c. 
Bump v. Van Orsdale,11 Barb. 634. But 
see Potter v. Bushnell, 10 How. Pro 94; 
Hicks V. Wirth,4 E. D. Smith, 78, 10 How. 
Pr.555. 

Assignment does not include tE'stamcn
tary transfers. The idea of an assigl1ment 
is essentially that of a transfer by one ex
isting party to another existing party, of 
some species of property or valuable inter
est (1 Toml. Law Die. " Assigns "), except 
in the case of an executor. Hight v. Sack-
ett, 34 N. Y. 447. 

The word assignment has a tecbnical 
meaning, and must be construed accord
ingly. An absolute transfer or sale by an 
insolvent debtor in payment of a pre-exist
ing debt is not an assignment WIthin the 
meaning of Iowa Code, § 977. Cowies v. 
Ricketts, 1lowa, 582. 

The term assignment, when used with 
reference to honds and notes, implies more 
than indorsement: it means indorsement by 
one party, with intent to transfer, and an 
acceptance of such transfer by the other 
party. Bank of Marietta V. Pindall, 2 
Rand. 465. 

Assigns, in a devise, &c., to A, bis heirs 
and assigns, implies the right to sell: give 
away, or dispose in any other manner of 
the estate given to him. It empowers the 
devisee to sell or give, to deed, will, or 
transfer, the property as he may think 
proper. McRee V. Means, 34 Ala. 349. 

The phrase, the survivor or his assigns, 
necessarily imports the power of transfer 
by the survivor, and, when Ilnrestricted by 
any other terms employed in an instru
ment, it confers the power of assigning by 
deed intel' vivos, or by will. l'eck v. Ingra.
ham, 28 Miss. 246. 

Assigns is not requisite, in the limitation 
of a fee, to give the estate the quali7. of 
alienability. Grant V. Carpenter, 8 R. .36. 

That the word assigns does not indicate 
a fee, Sl!e Chrystie V. Phyfe, 19 N. Y . 344. 

Assigns, as used in policies of fue insm
Itnce, does not apply to an absolute pur
chaser of the property, becoming such with
out the consent of the underwriters, nor to 
one acquiring merely a lien or other inter
est by way of mortgage. Holbrook V. 

American Ins. Co., 1 Curt. C. Ct. 193; 1 
Am. Law Reg. 18. 

2. Section 11 of the judiciary act of 
congress of 1789 forbade any district or 
circuit court to take jurisdiction of any 
chose in action in favor of an assignee, 
unless the suit might have been prose
cuted in such court if no assignment had 
been made. Some decisions are found 
upon what is meant by assignee and 
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assignment in this section, which are is examined as a witness on behalf of 
equally instructive under the provision his assignee, &c., the adverse party shall 
as modified by act of March 3, 1875, § 1. be received as a witness j and that an 

An indorsee is not regarded as claiming assignor shall not be recei ved as a wit
through an assignment: the indorsement is ness, in favor of his assignee, and 
a new contract entered into by the indorser . d ~ d h' . 
and indorsee; and the indorsee, if a citizen agamst a e.en ant W 0 IS assIgnee, 
of a different state from the indorser, may &c., unless the other party to the trans
sue him in the circuit court, whether the action is living, and his testimony can 
maker could be sned there or not. Young be procured. (N. Y. Code of Pro. 
v. Byran, 6 Whet!t. 146; MoHan v. Tor-
rance, 9ld. 537; Evans v. Gee, 11 Pet. 80; § 399, as amd. 1857.) Such enactments 
Brown v. Noyes, 2 Woodb. !t M. 76, 82; have given rise to several decisions as to 
Dennison v. Larned, 6 McLean, 496; Camp- what is an assignor or an assignee with-
bell v. Jordan, Hempst. 534. in their meaning. 

The holder of a promissory note as-
signed to him by delivery only, and not The holder of a promissory note drawn 
by indorsement in writing, who sues in the payable to bearer, who transfers it by de
character of bearer of the note, is not an livery, is merely an assignor within the 
assignee within the meaning of section 11 meaning of section 399 of the New York 
f h . d' . f 1789 8 . code, above mentioned. Bump v. Van 

o t e JU IClary act 0 • mIth v. Orsdale, 11 Barb. 634; Clement v. Adams, 
Clapp, 15 Pet. 125. 12 How. Pro 163. 

80, also, the restrictive provision does not One who transfers a note which is not 
apply to a note made payable" to bearer; " fi .. b' negotiable is an assignor. Jagoe v. Alleyn, 
or to a "Ctitious J?ayee; or to t e maker s 16 Barb. 580,' Talloss v. RapaIJ'e, 3 Abb. 
own order, with hIS indorsement. In a note 
drawn payable to an individual" or bear- Pro 93. 
er," the promise to pay the bearer is as The indorser of ... negotiable promis
strong as that to pay the payee named. It sory note is not an assignor. Potter V. 

is, therefore, unnecessary for a holder to Potter, 18 N. Y. 62; Anderson V. Busteed, 
prove any assignment or transfer from the 5 Duer, 485; Gardner V. Gordon, 3 Bosw. 
payee. And his right to sue in the federal 369; Hicks V. Wirth, 4 E. D. Smith, 78, 10 
courts does not depend on that of the How. Pro 555. 
payee. Bradford V. Jenks, 2 .lfcLean,l30. The payee of a promissory note, drawn 

payable to bearer, who transfers it, is not 
3. The laws which !rave in recent an assignor. Calkins V. Packer, 21 Barb. 

years been passed, in many of the states, 275; Watson V. Bailey, 2 Duer, 609. 
permitting within limits the examina- The holder of a note, indorsed in blank 
tion of parties to civil suits, as wit- by the payee, by transferring it without in-

dorsement, after maturity, does not become 
nesses, have restricted the privilege an assignor of a thing in action. Gardner 
where the testimony of one party con- V. Gordon, 3 Bosw. 369; and see Potter v. 
cemed in a conversation or transaction Bushnell, 10 How. Pro 94. 

When the right of action upon a note 
might be used not against the other par- depends upon a new promise relied upon to 
ticipant, but against his assignee, per- take the note out of a discharge in bank
sonally unacquainted with what was ruptcy, or the statute of limitations, and 
said or done, and unable to stand on the plaintiff holds the note by indorsement 

from the party to whom the new promise 
equal terms with his adversary in testi- was made, this is a case of an assignment 
fying. The general intent·ion has been of a chose in action; differing from the 01'

that the surviving party to a transaction dinary case of indorsement before maturity. 
in issue shall not have the unfair advan- Clark v. Atkinson, 2 E. D. Smith, 112. 

A grantor of lands is not an assignor. 
tage of giving his version of the matter, Beach V. Cooke, 28 N. Y. 508, 39 Barb. 360. 
when the other and adverse party can- The vendor of a personal chattel or of a 
not. Hence have arisen provisions that thing in action is not an assignor. Crosby 

. h II t b d 'Hed v. Nichola, 3 B08W. 450. 
an asSIgnor s a no e a mI as a One who has sold a chattel, in the pos-
witness against an assignee, &c., unless session of a third person, is not deemed an 
the other party to the right in action is assignor of a thing in action, in a suit for 
living and his testimony can be pro- conversion, McGinn V. Worden, 3 E. D. 
cured (N. Y. Code 0" Pro. § 399, as Smith, 355; and his vendee is not deemed 

',/ an assignee, Penny v. Black, 6 B08W. 50. 
amd. 1851) j that a party or person for A legatee is not an assignee of the testa.-
whose immedia.te benefit an action is tor, within the meaning of section 399. 
prosecuted or defended shall not be ex- Wildey V. Whitney, 25 How. Pro 76. 

amined, when the opposite party is a.n 4. To select j point out; identify; 
assignee; &c., and that when an assignor · appoint. Thus, specific errors are as-

WLL 7 
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signed, on a writ of error; particnlar 
officers in the army are assigned to vari
ous companies or regiments; members 
of a deliberative assembly are assigned 
to act as tellers in counting votes. 

Assignment of dower. Ascertaining 
a widow's right of dower by an actual 
setting off one-third -of her deceased 
husband's lands, to he for her use dur
i ng her life. 

Assignment of errors. The setting 
forth in form, as required by the prac
tice of most appellate conrts, of the spe
cific grounds 01' errors on which plaintiff 
in errol' relies for obtaining a reversal of 
the judgment under review. The paper 
or memorandnm containing the state
ment is also, called the assignment of 
errors. In some jurisdictions, after tak
ing an appeal, a distinct assignment of 
errors is requisite j in others, the errors 
relied on are stated in the notice of 
appeal; or a. general notice allows the 
appellant to urge all that appears by the 
record or transcript. 

Assignment with preferences. A 
short expression for an assignment, by 
an embarrassed or insolvent debtor, of 
his property or the bulk of it, to a trus
tee, for the purpose of selling it and 
distributing proceeds among creditors, 
which does not contemplate that all the 
creditors shall be paid proportionally, 
bnt directs payment of some demands 
in full, in preference to others. Such a 
conveyance is otherwise called a prefer
ential assignment. 

The extent to which t.hese preferen
tial assignments are allowed varies. It 
,is well understood that they are con
trary to the policy and purposes of a 
bankrupt law; and that, while a national 
bankrupt law is in operation, the body 
of law in 'any state allowing and regu
latiug assignments with preferences is 
practically suspended, except indeed that 
transactions under it may be validated 
in a particular case by a failure of cred
itors to appeal to the bankrupt law sea
sonably. Independent of the bankrupt 
law, the laws of the states have varied. 
In some, as in New Jersey, preferential 
assignments have been altogether for
bidden; while a debtor can retain the 
administration of his affairs in 'person, 
he may pay one creditor instead of an-

other, but his general assignment must 
provide for a proportional distribution. 
In other stat,es, as in New York, prllfer
ences are allowed, but the privilege is 
regnlated in the endeavor to protect 
creditors against every species of con
veyance, or charge on the assets of an 
insolvent, in which can be perceived a 
tendency to defeat or delay the conver
sion of assets into cash, and an immedi
ate application of the proceeds to the 
debts or some of them. Along with any 
recognition of a debtor's right to give 
preferences goes the recognition of the 
right of creditors to have an immediate 
sale of the assets, and distribution of the 
money as far as it will go. See Abb. 
U. S. Courts Prac. 2d ed. 378, note. 

Assignatus utitur jure auctoris. 
An assignee acquires the right of the 
assignor. The right of interest trans
ferred by aSSignment is no greater in 
quantity and is of no higher quality 
than that of the assignor. No man can 
convey to another any greater right 01' 

interest than that which he himself pos
sesses oris entitled to j and the assignee 
of property takes it subject to all the 
obligations or. liabilities, and clothed 
with all the rights, which attached to it 
in the hands of the assignor. Bnt this 
maxim is to be understood as subject 
to many important exceptions and re
strictions j such as the rule of the law
merchant in regard to negotiable instru
ments, nnder which such an instrnment, 
if transferred in good faith for value 
before its maturity, becomes valid in 
the hands of the holder, notwithstanding 
frand which would have rendered it 
unavailable in the hands of the previous 
holder. So, under the rule in regard to 
purchases in market overt, one wrong
fully in possession of a chattel could 
convey a good title ,to a pnrchaser in 
good faith. And by the English fac
tor's act (5 & 6 Vict. ch. 39), and the 
similar statute of New York (N. Y. 
Laws, 1830, ch. 179), an exception to the 
general rule is made in the case of a.:n 
agent or factor who, as such, is intrusted 
with the possession of goods for sale. 

The signification of the maxim is also 
modified by the settled rules of law as to 
the extent to which rights or interests in 
property are capable of being assigned. 
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Thus" although a chose in action may I by which they are empowered to try trca
be assigned, the assignee has not, in sons, ~el~nies, &0_; and this is the largest 

1 h . ht to th . h' commlSSlon they have. 
genera, t e ng s~e ereon III 18 2. Of gaol delivery, directed to the judges 
own name, unless by virtue of a statute and the clerk of assise associate which 
giving such right, and does not there- gives them power to try every pri~oner in 
fore, by the assignment merely, acquire the gaol, committed for. any o~ence what
all the rights of his assignor. And many soever, but none but prisoners l? the gaol; 
., . so that one way or other they rid the gaol 

nghts and mterests, although thmgs of of all the prisoners in it. 
value, and such as may he subjects of 3. Of assisc, directed to themselves only, 
valid contracts - e. g. an interest in s and the clerk of assise, to take assises, and 
copartnership ~ are not assignable at de right upon w~its of assise brought before 
. ' . them by such as are wrongfully thrust out 

law m such manner as to glVe to the of their lands and possessions; which writs 
assignee all the rights and powers of his were heretofore frequent, hut now men's 
assignor in regard to the subject of the possessions are sooner recovered by eject-
t f ments, &c. 
rans er. 4. Of nisi prius, directed to the judges 

ASSISA. An assise. and clerk of asaise, by which civil causes, 
Assisa has various significations in the grown to issue in the courts ahove, are 

older law of Scotland; thus, it signifies tried in the vacation by a jury of twelve 
properly a sittings; also a constitution, 01'- men of the county where the cause of ac
dinance, or law; also a measure of quantity; tion arises; and on return of the verdict of 
and a rent due the king; and finally a jury. the jury to the court above, the judges 
Bell. there give judgment. 

A h
· 6. A commission of the peace, in every 

Assisa venalium. ssise of t mgs county of the circuits; all justices of the 
salable. A species of official inspection peace of the county are bound to be pres
of commodities j chiefly of provisions. ent at the assises; and sheriffs are also to 

give their attendance on the judges, or they 
ASSISE. The primary meaning of shall be fined. Jacob. 

this word seems to have been a reducing Assise is derived from assideo, to sit to
of any thing to certainty, ill number, get her ; and is usually taken for the court 

. . h place, or time where the J'udges of th~ quantity, quahty, Welg t, measure, time, three superior courts at Westminster try 
&c. Hence it was applied to an ordi- all questions of fact issuing out of those 
nance, statute, or regulation, considered courts that are ready for trial by jurY. 
as something fixed and established j a These assises are, indeed, neither more nor 
tax or tribute of a definite amount; and less than the sittings of the judges at the 

various placcs where they' visit on their 
a fine, when reduced to a certainty. In cirCUits, and which they usually make four 
anotber use it meant a session or sitting; times in every year in the respective vaca
an assembly for the purpose of ascer- tions after term. Brown. 
taining something J·udicially. Further Assise sometimes signifies the sittings 

of a court, sometimes its ordinances, and 
uses were, to signify the place and time sometimes a jury. Bell. . 
where and when such a session was held·; Assise of Clarendon. A notable 
the writ upon which it was convened; statute giving those who were liahle to 
the proceedings of such a session taken as exile for offences, time to arrange with 
a whole; and the verdict or finding friends for their support ahroad. 
rendered. Assise of darrein presentment. 

Assise is general, as when the justices go 
their several circuits with commission to Assise of last presentation. An ecclesi-
take all assises; or special, where a special Mtical inquiry into the right to bold a 
commission is granted to certain persons benefice. 
(formerly oftentimes done) for taking an 
assfse upon one or two disseisius ouly. Con
cerning the general assise, all the counties 
of England are divided into six circuits; 
and two judges are assigned by the king's 
commission to every circuit, who hold their 
assises twice a year in every county (ex
cept Middlesex, where the king's courts of 
record do sit, and where his courts for 
his counties palatine are held); and these 
judges have five several commissions: 

1. Of oyer and terminer, directed to them 
and many other gentlemen of the couuty, 

Assise of the forest. An early 
statute prescribing regulations to be ob
served in the king's forest. Termes de 
la Ley. 

Assise of fresh force. An inquiry 
which one disseised of lands migh t in
stitute (within forty days) to conteBt 
the right or claim under which he had 
been dispossessed. 

Aeeiee of mort d'anoestor. An as-
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sise which lay in behalf of an heir when 
his ancestor died seised of lands, and a 
stranger had caused an abatement. 

Assise of novel disseisin. Tbe 
name of a writ of assise which lay where 
the claimant had been lately disseised. 

Assise of nuisance. An inquiry to 
procnre abatement of a nuisance injuri
ClUS to complainant's freehold. 

Assise d'utrum. An inquiry on be~ 
half of an incumbent to recover lands of 
which his predecessors had allowed the 
bcncfice to be despoiled. 

Assise de utrum lies for a parson 
against a layman, or for a layman against 
a parson, for lands or tenements; where it is 
doubtful if they are lay fee or fee alms. 
Terrlles de La Ley. 

Assisers. The persons who formed that 
kind of court which in Scotland was called 
an assise, for the purpose of inquiring into 
and judging divers civil causes, such as per
ambulations, cognit~ons, molestations, pur
prestures, and other' matters; like jurors in 
England. Hoithouse. 

ASSISUS. Rented or farmed out for 
a specified assise, that is, a payment of a cer
tain assessed rent in money or provisions. 
Terra assisa was commonly opposed to terra 
dominica; this last being land retained and 
occupied by the lord as his own; while the 
former was SUGh as he let out to tenants 
helow him. Jacob. 

ASSISTANCE. The name of a writ 
which issues .from the court of chancery, 
or from a court in the exercise of its 
equitable jurisdiction, in aid of the exe
cution of a judgment at law. If the 
sheriff cannot put the party in posses
sion to whom the lands have been ad
judged, a writ of assistance may be 
granted to aid him. 

A writ of assistance, says Mr. Justice 
Field, in Terrell v. Allison, 21 Wall. 289, 
is undoubtedly an appropriate process to 
issue from a court of equity to place a 
purchaser of mortgaged premises under 
its decree in possession, after he has re
ceived the commissioner's or ma..~ter's 
deed, as against parties who are bound 
by the decree, and who refuse to sur
relIder possession pursuant to its direc
tion or other order of the court. The 
power to issue the writ results from 
the principle that the jurisdiction of the 
court to enforce its 'decree is 'co-exten
sive with its jurisdiction to determine 
the rights of the parties, and to subject 
tOsaJe t1ieproperty niortgaged. The 

rule of that court is to do complete jus
tice when that is practicable, not merely 
by declaring the right but by affording 
a remedy for its enjoyment. That court 
does not turn a party to another forum 
tQ enforce a right. which it. has estab
lished. When, therefore, it decrees the 
sale of property, it perfects the transac
tion by giving, with the deed, possession 
to the purchaser. 

The writ can issue only against defend
ants in the foreclosure suit and persons 
holding under them who are bound by the 
decree. Burton v. Lies, 21 Cal. 87. 

ASSIZES. This is not presented as 
a different word from assise, preceding; 
but as the form of it most in use, in 
modern English books. Though plural 
in form, it often signifies a single court; 
a judge is said to hold the assizes in the 
same sense as he might be said to hold 
the circuit. Thus used, it denotes a 
principal criminal court for jury-trial 
of offenders, held from place to place 
throughout an English" judiCial 'circuit, 
by one of the superior judges, desig
nated for the purpose. See explanations 
quoted from Jacob and Brown, under 
assise, supra. 

The court of assize is not an inferior 
court within the rule prescribing requisites 
of a commitment for contempt; but is one 
of the less principal class of superior courts 
of record; so that its commitment for a 
contempt need not set out the cause of com
mitment with the particular circumstances, 
but to state the cause generally is enough. 
Be Fernandes, 6 Hurlst. If' N. 717. 

Justices under commissions of assize, oyer 
and terminer, and jail delivery are in some 
sense a court superior to that of the ses
sions of the peace. But they are not a 
court of error or a superior court, in such a 
sense, as respects the sessions of the peace, 
that a session of the assizes in a place super
sedes the jurisdiction of the sessions of the 
peace, in the place, for the time being. 
Smith v. Queen, 13 Ad. If' E. N. s. 738 .• 

ASSOCIATE, v. To join or unite in 
company. Associate, n.: one of several 
persons who are united in all organiza
tion or enterprise. 

Associate judge, or justice. In 
many of the United States, various 
courts of appellate jurisdiction are com
posed of a chief justice and several as
sociate judges or justices. The term 
associate, in this connection, does not 
import allY inferiority in powers or 
jurisdiction; but appears rather to be 
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_", __ ~ro b" J selected to aVQid any such implicatiQn, 
and to. signify equals in the substantial 
anthQrity Qf thE) PQsitiQn. In the de
cisiQn Qf causes, the opiniQn Qf an aSSQ
ciate justice and that Qf a chief justice 
are nQt distinguished. In this respect 
the organizatiQn differs frQm that which 
is seen in SQme cQurts, where laymen Qr 
judges Qf inferiQr authQrity sit with a 
chief judge, and, with him, compQse the 
cQurt, in a sense, and cQnsult and ad
vise with him, but withQut an equal VQte 
in the decisiQn. 

Thus, the snpreme CQurt Qf the United 
States is cQmpQsed Qf a chief justice Qf 
the United States, and ,eight assQciate 
justices; any six Qf whQm cQnstitnte a 
qUQrum. Rev. Stat. § 673. The functiQns 
Qf the chief justice are thQse cQnnected 
with presiding at the sessiQns Qf the CQurt 
and in its deliberatiQns; and giving gen
eral directiQn to the cQnduct Qf husiness; 
assigning cases to the variQus judges fQr 
preparing QpiniQns, and the like. 

In England, assQciate has heen ap
plied to. a persQn in the cQmmQn-law 
CQurts, apPQinted by the respective chiefs 
Qf thQse cQurts, and charged with the cus
tQdy and fQrmal prepara.tiQn Qf recQrds. 

ASl!ociate is an officer in each of the 
superior courts of common law, whose duty 
is to keep the records and documents of the 
court to which he is attached, to attend its 
nisi prius sittings, and in each case to euter 
the verdict aud to make up the postea or 
formal entry of the verdict, aud deliver the 
record to the party entitled thereto. (Stat. 
15 & 16 Vict. ch. 73, §§ 1-6; Lush's Pro 569. 
See also 17 & 18 Vict. ch. 125, § 2.) 

Also a person associated with the judges 
and clerk of assise in the commission of 
general jail delivery. Mozley!t W. 

Associates, in a charter incorporating 
persons named, "aud their associates," may 
meau either persons already acting with 
those named, or persous expected to come 
in and unite in the enterprise in future. 
Parol evidence may he received to show 
who are meaut in the particular case. 
Lechmere Bank V. Boynton, 11 Gush. 369. 

ASSOOIA TION. 1. This term is used 
thrQughQut the United States to ~ignify 
a bQdy Qf perSQns united withQut a char
ter, but upon the methods and forms 
used by incQrpQrated bQdies fQr the prQs
ecutiQn Qf some CQmmQn enterprise. It 
also. enters into. the names bestQwed by 
the legi~latures uPQn many cQrpQratiQns. 

. In this connectiQn it is used withQut any 
very unifQrm discriminatiQn as to its 

whQle, preferred fQr t~trf( iilh ' 
nQt vested with full and. pel' rate 
rights and PQwers; alSo. fQr QrganizatiQns 
fQrmed to. prQmQte the imprQvement, 
welfare, 0.1' advantage Qf the puhlic, as 
distinguished frqm the imprQvement of 
members, fQr which" sQciety" is pre
ferred, 0.1' making prQfits, fQr which 
" cQmpany " is the better name. 

2. AssQciatiQn is also the name Qf an 
English writ 0.1' patent sent by the king, 
either at his Qwn mQtiQn 0.1' at the suit 
Qf a party, plaintiff, to the justices ap
pointed to take assises, Qr Qf Qyer and 
terminer, &c., to have Qthers assQciated 
with them. Jacob. 

Commissions of assise are constantly ac
companied by writs of aSbociation in pur
suance of Stat. 27 Edw. I. ch. 4, and 12 Edw. 
IL ch. 3, whereby certain persons (usually 
the clerk of assise and bis subardinate offi
cers) are directed to associate themselves 
with the justices and serjeants, and they 
are required to admit tbese persons into 

, their society, in order to take the assises, 
&c., tbat a sufficient number of commis
sioners may never be wanting. 3 Bl. Gom. 
59. 

Association is a patent sent by the king, 
either at his own motion or at the snit of 
tbe plaintiff, to the justices of assise, to 
bave other persons associated witb them 
to take the assise. And upon this patent 
of association, tbe king will send bis writ 
to the justices of assises, by it command
il;lg tbem to admit them that are so sent. 
How it may be used npon death of a jus
tice. Termes de La Ley. 

ASSUMPSIT. One, Qf the forms Qf 
actiQn in use in jurisdictiQns maintain
ing prQcedure accQrding to. the CQurse Qf 
the common law. It is appropriate fQr 
the recovery of damage_s fQr nQn-perfQrm
ance of an Qral or simple cQntract, and 
derives its name from the Latin assump
sit, he has undertaken, - the basis Qf the 
actiQn being the defendant's undertii>king 
0.1' agreement to do. sQmething which hc 
has failed to perfQrm. It thus differs 
frQm trespass and trQver, which are 
fQunded Qn a tQrt, nQt npQn a cQntract; 
frQm CQvenant and debt,which are apprQ
priate where the ground of recovery irj 
a sealed instrument, 0.1' special QbligatiQn 
to pay a fixed sum; and frQm replevin, 
which seeks the reCQvery of specific 
prQperty, if attainable, rather than Qf 
damages. 

Assumpsit is also. sometimes used to 
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signify the contract or engagement which 
is the foundation of an action of assump~ 
Bit j as in saying that there was not suffi
cient proof of an assumpsit to warrant a 
recovery. 

ASSURE. To make certain or safe j 
to undertake indemnity, or warrant title. 

1. Assurance was formerly much used 
in the sense of insurance, which has in 
late years replaced it, though there is 
some tendency towards the employment 
of assurance for life risks, and insurance 
for risks on property. Assurer and as
sured are, respectively, the persons (or 
corporations) who undertake and the per
sons who receive contracts of insurance. 

2. Assurance was, in the old law of con
veyancing, employed as a gener~l term 
for all instruments disposing of property j 
any muniments of title, or documents 
operating to perfect the owner's right. 
Any instrument to convey OJ,' confirm 
the title to an estate was embraced. It 
is now but little used, except in the tech
nical covenant for further assurance 
inserted in deeds, by which the grantor 
in effect engages that if the title he con
veys shall ever prove defective, or require 
any: confirmation, he will make or pro
cure from others further assurances j that 
is, any confirmatory grant, deed, release, 
&c., which may be found needful. 

ASSYTHEMENT. The Scotch law 
has long allowed what the common law 
in modern times has not afforded, -an 
action by the relatives or dependents of 
a person wrongfully killed, to recover 
damages from the slayer. This action 
is termed assythement. Its nature and 
objects correspond somewhat with the 
statutory action ~uthorized in many of 
the states of the Union, to enable an 
administrator, widow, &c.,. of a person 
killed by the wrongful act or neglect of 
another, to recover damages for the lo'ss 
sustained by his. family through his 
death. 

AT, is the leading word in several 
phrases which have a legal signification, 
or have been the subject of adjudication. 

At is frequently synonymons with "in" 
or "within." Mohawk Bridge Co. v. Utica 
& Schenectady R. R. Co., 6 Paige, 654, 
662. 

At the parish of C, in an indictment, 
held to be equivalent to in the parish, &c. 
State v. Nolan, 8 Rob. (La.) 513. 

As used in a statute making it unlawful 
to play at cards, dice, &c., at any tavern, 
storehouse for retailing liquors, &c., means 
in or near to such place. Ray v. State, 50 
Ala. 172. 

At the termini of a railroad, means near 
the termini. State v. Receiver of Taxes, 
38 N. J. L. 299. 

Under a statute authorizing a company 
to construct a railroad to connect with any 
railroad constructed or to be constructed at 
any point on the northern boundary of a 
certain county, the corporation have power 
to terminate the road at any point in the 
boundary named, in their discretion, and 
are not restricted, in relation to the selec
tion of a terminus for the road, to another 
railroad. Commonwealth v. Cross Cut R. R. 
Co., 53 Pa. St. 62. 

The articles of association of a railroad 
company declared that it was organized to 
construct a railroad in the counties of Kings 
and Queens, to commence at Brooklyn and 
"terminate at Newtown, Queens county," 
and to be about twenty-five miles long. 
The town of Newtown borders upun the 
city of Brooklyn, but the village of that 
name (included in the town) is some miles 
from the boundary, and twenty-five miles 
from the starting-point of the road. Held, 
that the articles contemplated the construc
tion of a road running into the town of 
Newtown, and not merely to its boundary. 
Mason b. Brooklyn & Newtown R. R. Co., 
35 Barb. 373. 

A charter requiring that a railroad 
should commence near or at a city bounded 
northerly by the centre of a river, and run 
thence on the north side of the river, gives 
authority to commence it in the city, and 
to carry it across the river by a bridge. 
Mohawk Bridge Co. v. Utica & Schenectady 
R. R. Co., 6 Paige, 554. 

Under a charter which fixes one terminus 
of a railroad at or near a specified point, a 
large discretion is conferred upon the rail
road company in locating the terminus, the 
exercise of which will not be impugned by 
the court, unless they have clearly exceeded 
its just limits, or acted in bad faith. 'rhus, 
under a charter for a railroad "from a 
point at or near the present terminus of its 
track in Fall River, in a southcrly direction 
to, &c., to connect with a railroad there to 
be constructed," a location starting at a 
point 2,475 feet, by the line of the railroad, 
northerly from the termination of the old 
track, is authorized. Fall River, &c. Co. u. 
Old Colony, &c. R. R. Co., 6 Allen, 221. 

An order for militia to parade "at or 
near the house of B" is not objectionable 
as designating two places. The two words 
are, in this connection, synonymous. Bart
lett v. Jenkins, 22 N. H. 53. 

At and from. Where a policy is "at 
and from a port," the construction of it, as 
to the time when the policy attaches, de
pends on circumstances. If the vessel is in 
a foreign port, in the course of a voyage, it . 
attaches upon her first arrival there; if 
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in a domestic port, then from the date of 
the policy. If the vessel has been long 
lying in port without reference to any par
ticular voyage, it attaches from the time 
preparations are hegnn to he made for the 
voyage insured. If the assured becomes 
owner while the vessel is lying in port, the 
policy does not attach until after his own
ership commences. Seamans v. Loring, 
1 Mas. 127. 

A policy of insurance on a vessel, "at 
and from an island," protects her in sailing 
from port to port in the island, to take in 
a cargo. Dickey v. Baltimore Ins. Co., 
7 Cranch, 327. 
, A policy on a ship, "at and from a port," 
will attach, althongh the ship he at the time 
undergoing extensive repairs in port, so as 
to he utterly unseaworthy, in the general 
~ense, for a voyage. M'Lanahan v. Univer
sal Ins. Co., 1 Pet. 184. 

A vessel, cargo, and freight, heing insured 
"at and from" a foreign port, the vessel 
sailed thence, was found leaky, put back, 
was repaired, and sailed again. Held, that 
the insurer was liable while the vessel was 
in port, after her return to port, and for 
the subsequent voyage. Taylor v. Lowell, 
3 Mass. 331; Merchants' Ins. Co .•. Clapp, 
11 Pick. 56. 

The words at and from, as used in certain 
charters, commonly include the termini 
to which they refer. Chesapeake & Ohio 
Canal Co. v. Key, 3 Cranch C. Ct. 599, 606. 

At large. A dog, loose, and goiug 
through public streets at such a distance 
from the person in charge of him that the 
latter cannot exercise control over him, is 
going "at large." Commonwealth v. Dow, 
10 Mete. (Mass.) 382. 

A dog at play with a son of his owner, 
upon the owner's premises, is not " going 
at large," within Gen. Stat. ch. 88, § 58, au
thorizing the killing dogs going at large. 
McAneany v. Jewett, 10 Allen, 151. 

At law. According to law; by, for, or 
in law; particularly in distinction from that 
which is done in or according to equity; or 
in titles such as sergeant-at-law, harrister
at-law, attorney or counsellor at law. 
Burrill; Bouvier. 

Tbe expression at law, in a statute, gen
erally includes courts of equity, as well as 
those of law strictly. Fleming v. Burgin, 
2 Ired. Eq. 584. 

At least, imports uncertainty, but that 
it is obvious on which side the uncertainty 
lies; as in the expression, "eight feet wide 
at least," where the meaning is that a cer
tain passage shall not be less than eight 
feet wide in any event, and may be more. 
Roberts v. Wilcock, 8 Watt.!f' S. 464. 

At sea, as used in a policy on time, for 
one year, and if the yessel shoulcl be .at sea 
when the year expired, then the nsk to 
continue until her arrival in port, at a pro 
rata premium, is used in contradistinction 
to arrival in port. If the vessel has sailed 
or commenced a voyage from one port to 
another, she must he considered to be "at 

sea," within the meaning of this clause, 
from the commencement to the termination 
of that voyage; although during parts of 
it she may have sought shelter in a place 
on the way. What is a departure on a 
voyage, and what an arrival, must be set
tled by the law and usage as established in 
refcrence to cases where the tennini of the 
voyage, and not periods of time, determine 
the commencement and termination of the 
risk. Bowen v. Hope Ins. Co., 20 Pick. 
275. Compare ]j;yre v. Marine Ins. Co., 6 
Whart. 247, 255. 

A clause in a time policy, extending the 
insurance beyond the term named, if, at 
the expiration, the ship is at sea, contem
plates the vessel pursuing her voyage, and 
on ber way to some port, intermediate or 
final, and does not cover the whole period 
until her final return to her bOqJe port. 
Gookin v. New England Mut. Marine Ins. 
Co., 12 Gray, 501. 

A vessel, while on a voyage insured, be
ing seized and carried into a foreign port 
against the will of her master, is still at 
sea, within the meaning of the policy. 
Wood v. New England Ins. Co., 14 Mass. 31. 

A vessel is at sea when she has actually 
sailed, and is on her voyage. Union Ins. 
Co. v. Tysen, 3 Hill (N. Y.), 118. See also 
2 Pars. Mar. Ins. 46, 55. 

A vessel is at sea (within the acts of 
congress of 1813 dnd 1819) when she is 
without the limits of any port or harbors 
on the sea-coast. The Harriet, 1 Story, 
251,259. 

At this date. These words cannot, by 
themselves, be held to mean, up to this dat~; 
each phrase has a distinctive import. 
Moore v. Korty, 11 Ind. 341. 

An act declaring that a previous act 
shall not be so construed as to increase the 
emoluments of the commissioned officers of 
the army "at the date of its passage," 
must be deemed declaratory and prospec
tive, and to take its effect only from its 
date. Bassett v. United States, 2 Ct. of Cl. 
448. .. 

At the end of the' year, means, after 
a full year has elapsed. Annan v. Baker, 
49 N. H. 161. 

ATTACHMENT. The act or pro
ceeding of taking into cnstodyof a court 
of justice a person or property, for the 
purpose of making the jurisdiction of 
the court in ulterior proceedings effec
tive j also, the writ or order anthoriz
ing this to be done. 

1. Attachment of the person is em
ployed to compel the appearance of a 
defendant j to bring before the court one 
who is charged with a contempt, in order 
that proceedings to inquire into and 
punish his offence may be had j to en
force the attendance of a recusant wit
ness j and in similar cases. A warrant 
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of attachment having been granted by 
the court, upon a proper application, 
and proof of , the requisite facts, the 
sheriff makes caption of the person 
named, in the same manner, if neces
sary, as upon process for arrest; but, 
instead of holding him to bail, brings 
him corporally before the court to an
swer interrogatories, give testimony, or 
do whatever may be required. 

To attach is to take or apprehend by 
commandment of a writ or prl',cept. (Lamb. 
Eiren. lib. 1, cap. 16.) It differs from ar
rest, in that he who arresteth a ' man car
rieth him to a person of higher power, to be 
forthwith disposed of; but he that attacb
eth keepeth the party attached, and pre
sents him in court it the day assigned, as 
appears by the words of the writ. Another 
difference there is, that arrest is only upon 
the body of a man; whereas an attach
ment is oftentimes upon his goods. (Kitch. 
279.) An attachment is a process from a 
court of record, awarded by the justices at 
their discretion, on a bare suggestion, or on 
their own knowledge; and is properly 
grantable in cases of con tempts, against 
which all courts of record, but more espe
cially those of Westminster Hall, and, above 
all, the court of king's bench, may proceed 
in a summary manner. (Leach's Hawk. 
P. C.2, ch. 22,) Jacob. 

2. Under statutes of many of the 
states, attachment of property is recog
nized and allowed, as a remedy whereby 
a plaintiff, at the commencement of his 
action, may obtain security upon de
fendant's property, for the payment of 
any judgment he may ultimately re
cover. 

The regulations governing the rem
edy differ in the various states; but, in 
general, the incidents may be said to be 
these: The plaintiff gives security to 
pay defendant any damages the latter 
may sustain by the attachment, if the 
plaintiff fails in his suit; and, if special 
grounds for the writ are required by the 
statute of the state, he makes affidavit 
to the indebtedness which he claims, 
and to the existence of the necessary 
facts authorizing attachment; and on 
this an application is made to the court 
for a warrant or order. In virtue of 
this process, when granted, the sheriff 
levies upon lands of the defendant, 
seizcs his chattels, or notifies persons 
indebted to him to hold the money due 
for the benefit of the plaintiff; and this 
levy constitutes a lien upon the prop-

erty for the plaintiff's security. The 
plaintiff's action then proceeds to ascer
tain his demand, for which he recovers 
judgment; and, if this is not satisfied 
directly, the attached property, or 
enough of it, may be sold, and the pro
ceeds applied. The remedies known as 
garnishment and as trustee process, in 
some of the states, are substantially the 
same, in their object and general na
ture, as one branch of attachment; viz., 
where it is employed to secure a right 
in action, dne from a third person to a 
debtor, and render it available towards 
payment of plaintiff's demand. 

Attachments, in this sense of the term, 
are (in several of the states) known as 
domestic, those allowed against a resI
dent of the state, usually upon some 
special ground, such as fraud in con
tracting the debt, deemed a reason why 
a stringent remedy should be afforded; 
and foreign, or those allowed against 
a non-resident, in the view that seizure 
of property is reqnired to compel appear
ance or give jurisdiction. 

This proceeding of attachment of 
property has been derived from the cus
tomary law of foreign attachment in 
the city of London; our legislatures 
having modified the use of it, as has 
seemed proper, from time to time, in 
the various states. 

A process of attachment of property 
was introduced at all early date in Lon
don, chiefly to operate upon debtors who 
could not be arrested, because not "free 
of the city'," and not subject to its jn
risdiction; and as these were called for
eigners. the process in qnestion was 
natw'ally termed foreign attachment, or 
attachment of foreigners' goods. It 
was founded upon a charter provision, 
granting that "all debtors which do 
owe debts to the citiZens of London 
shall pay them in London, or else dis
charge themselves in London, that they 
owe llone." The creditor, in order to ob
tain payment of his debt, entered a com
plaint or proceeding against the debtor in 
either the mayor's or sherifi's court. If 
the debtor failed to appear, and the 
creditor knew of any person holding 
property of his debtor, he could then 
allege to - the court that such person 
owed money or held property belonging 
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to his debtor, and then pray process to 
attach the debtor; that is, to place an 
embargo upon his property, to compel 
him to appear in court and answer the 
complaint. In defanlt of his appear-' 
ance, the creditor could take the prop
erty, or part of it, in satisfaction of his 
debt. Hence the process of foreign at
tachment was not an original proceed
ing, but was merely ancillary to other 
proceedings; and although, in many 
respects, guided by the principles of the 
common law, yet it is not to be consid
ered strictly a common-law proceeding, 
but rather in the nature of a proceeding 
in equity, granting an injunction against 
any particular person parting with the 
property of an absent debtor in order to 
compel his appearance, and, in defanlt 
of his appearance, an adjndication of 
the property towards the liqnidation of 
his creditor's demand. Brandon, For. 
Alt. 4. 

This London custom, notwithstanding 
its local and limited character, was 
doubtless known to the early settlers of 
this country, and its essential features 
have since become incorporated into the 
legal systems of all onr states. Accord
ing to Drake, the most material differ
ences between the English and Ameri
can uses of the remedy are: the necessity 
of notice to the defendant, either actual 
or constructive (the essence Qf the Eng
lish custom being that the defendant 
need not have notice); the direct action 
of the attachment on tangible property, 
as well as its indirect effect npon debts, 
and upon property in the garuishee's 
hands; the necessity for the presenta
tion of special grounds for resort to it; 
and the reqnirement of a cautionary 
bond, to be execnted by the plaintiff 
and sureties, to indemnify the defend
ant against damage resulting from the 
attachment. Except in some states, 
where it is authorized in chancery, the 
remedy of attachment is a special rem
edyat law, belonging exclnsively to a 
court of law, and to be resorted to and 
pursued in conformity with the terms of 
the law conferring it. Drake, Au. § 4. 

Whether attachment may properly be 
deemed a proceeding in rem, see Megee 
v. Beirne, 39 Pa. St. 50; Mankin v. 
Chandler, 2 Brock. 125. 

Attachment of privilege, is when a 
person, by virtue of his privilege, calls an
other into that court to which he himself 
belongs, to answer some action, as an attor
ney, &c. It is also a power to apprehend 
a person in a privileged place. (Termes de 
la Ley, 59.) The 2 Wm. IV. ch. 39 (com
monly called the uniformity of process 
act), virtnally abolished this proceeding, 
and the 1 & 2 Vict: ch. 110, enacts that all 
personal actions in any of the superior 
courts of common law at Westminster 
shall be commenced by writ of summons. 
Wharton. 

ATTAINDER. The extinction of 
the civil rights and capacities of a per
son consequent upon jndgment in trea
son or felony, whether judgment of 
death or outlawry. Attainder was for
merly the immediate and inseparable ac
companiment of the sentence of death .. 
The effect of attainder was the forfeit
ure of all the estate, real and personal, 
of the person so sentenced; the corrup
tion of his blood, so that nothing passed 
by inheritance to, from, or through him; 
the loss of the capacity to sue, or to be a 
witness in any court, or " to perform the 
functions of another man," the person 
being regarded, by anticipation of his 
punishment, as already dead in law. 
Judgment of outlawry on .. capital 
crime was considered as the equivalent 
of sentence of death. Attainder differed 
from conviction, which takes effect upon 
verdict of guilty, and before judgment; 
whereas attainder takes place only upon 
judgment of death or outlawry. In 
England, by statute 33 & 34 Vict. ch. 
23, attainders, upon convictions, with 
the consequent corruption of blood, for
feiture, or escheat, are abolished. 

Bills of attainder, in English law, 
were acts of parliament pronouncing 
sentence of death against an accused 
person, generally resorted to in unusual 
cases and against political offenders; 
and the consequences of forfeiture and 
corruption of blood followed, as in at
tainder upon judicial sentence. In the 
United States, during the revolution, 
and before the adoption of the federal 
constitution, acts of attainder were 
passed by several of the states; but by 
the provisions of the constitution, the 
passage of bills of attainder, either by 
congress or any state, is expressly pro
hibited; and the effect of attainder, if 
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imposed as a punishment for treason, is 
limited in such manner as not to work 
corruption of blood or forfeiture, except 
during the life of the person attainted. 
Hence the doctrine of attainder has be
come almost obsolete in American law, 
the only question recently arising being 
what is or is not a bill of attainder within 
the meaning of the constitutional pro
visions. The confiscation act of con
gress of July 17, 1862, although not 
imposing attainder, under that name, 
as a punishment of treason or rebellion, 
provided for the confiscation of the prop
erty of certain classes of persons therein 
described i but, lest it should be deemed 
to conflict with the constitutional restric
tion, a joint resolution passed upon the 
same day directed that no punishment 
or proceedings under the act should be 
so construed as to work a forfeiture of 
the real estate of the offender beyond 
his natural life. See Bigelow v. Forrest, 
9 Wall. 339. 

When the constitution was adopted, hills 
of attainder and bills of pains arid penalties 
were well known in the English law. Each 
of those terms had a clear and well-defined 
~aning. Bills of attainder were acts of 
parliament whereby sentence of death was 
pronounced against the accused. Courts 
of justice were employed only to register 
the edict and carry the sentence into exe
cution_ Bills of pains and penalties were 
acts denouncing milder pnnishments_ The 
term "bill of attainder" in the national 
constitution is generical, and embraces bills 
of both classes. Drehman v. Stifle, 8 Wall_ 
695_ 

Exclusion from any of the professions 
or the ordinary avocations of life for past 
conduct is punishment for snch conduct; 
a.nd a statnte imposing such exclusion for 
past conduct partakes of the nature of a 
bill of pains and penalties, and is subject 
to the constitutional inhibition against the 
passage of bills of attainder, under which 
general designation bills of pains and pen
alties are included. Exp. Garland, 4 Wall. 
333_ 

An attainder is the stain or corruption of 
blood of a criminal capitally condemued. 
It is the immediate insllparable conse
quence on the pronouncing the sentence of 
death. The offender is then called attaint, 
stained, or blackened. There is this _differ
ence between forfeiture of lands and that 
of goods and chattels: la.nds are forfeited 
upon attainder, and not before; goods and 
chattels by conviction only. Cozens v. Long, 
3 N. J. L. 559 [764J. 

ATTAINT_ The name. of a writ in 
English law which formerly issued to· 

inquire whether a jury of twelve men 
had given a false verdict, that so the 
judgment following thereupon might be 
reversed. This writ was in' the nature 
of an appeal, and was formerly the prin
cipal remedy for the reversal of an im
proper verdict. The use of attaints was 
superseded in course of time by the prac
tice of setting aside verdicts upon motion 
and granting new. trials i and the writ it
self was abolished by statute 6 Geo. IV. 
ch. 50, § 60. 

ATTEMPT, v. To endeavor; to try 
to accomplish. Attempt, n.: an effort or 
endeavor; some act tending towards tha 
accomplishment of a purpose which ex
ceeds a mere intent or design or prepa
ration, and falls short of an execution of 
it. Usnally spoken, in jurisprudence, 
of aclill tending towards perpetration of 
offences. 

An attempt, within a statute punishing 
an attempt to commit a crime, can only be 
made by an.actnal ineffectual deed done in 
pursuance of and in furtherance of the de
sign. Uhl, &c. v. Commonwealth, 6 Gratt. 
706.·' -

Attempt imports an act which, if con
summated, would accomplisb the purpose
in view. A statutory punishment for an 
attempt to poison is not incurred by an 
unexecnted determination to poison, thongh 
preparation is made for the purpose; nor 
by the actual administration of a substance 
not poisonous, thongh believed to be so. 
State v. Clarissa, 11 Ala. 57. 

Attempt implies an endeavor to accom
plish some act. Words charging an attempt 
to destroy religious institutions are not jus
tified by proving that the individual enter
tained irreligious opinions, or even that he 
declared them publicly, or even that he 
was habitually gnilty of immoral conduct 
tending to subvert religious institutions; 
but there must be proof of acts done with 
intent and hope to destroy them. Stow v. 
Converse, 4 Conn. 17. -

'rhere is a marked distinction between 
attempt and intent. The former conveys 
the idea of physical effort to accomplish 
an act; the latter, the qnality of mind with 
which an act was done. To charge, in an 
indictment, an assault with an attempt to _ 
murder, is not equivalent to charging an 
assault with intent to murder. State u. 
Marshall, 14 Ala. 411. 

Where the jury found the defendant 
guilty of an assault with "attempt to 
murder," but the word attempt in .the 
connection conveyed the same idea ·as 
intent, and something more, for it not 

- only implies a purpose and action of the 
mind, but it also signifies an action of the ' . 
body to put in execution the intent or pur
pose of the mind, the verdict was ·held suf-
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ficiently definite and clear, and to be a 
response to the law and the charge. Hart 
v. State, 38 Tex. '382. 
. Preparing combustible materials, and 
Bolici ting another person to use them in 
setting fire to a building, are sufficient to 
constitute an attempt to commit arson. 
McDermott v. People. 5 Parle. Cr. 102. 

An offer to bribe is an attempt to bribe, 
and punishable as such. Commonwealth 
v. Harris, 1 Pa. L. Gaz. 455. 

Aiming a pistol, loaded but uncocked, at 
another, is not enough to constitute an at
tempt to discharge a pistol with intent to 
kill. That, the act was accompanied hy 
threats makes no difference. Mulligan v. 
People, 5 Parle. Cr. 105. 
, The flJing by the mortgagor of a volun
tary petition in bankruptcy is an attempt 
to sell, within the meaning of the · usual 
clause in chattel mortgages. Moore v. 
Young, 4 Biss. 128. 

ATTENDANT, or ATTENDING. 
Accompanying; a person or thing asso
ciated with another to serve or assist. 

,Attendant terms is a phrase used in 
conveyancing to denote estates which 
are kept 'alive, after the objects for which 
they were originally created have ceased, 
so that they might be deemed merged or 
satisfied, for the purpose of protecting or 
strengthening the title of the owner. 

After the purpose for which a term for 
years in real property was created, such as 
to furnish money for payment of debts, to 
secure rent-charges or jointures, ra.ise por
tions, &c., had been satisfied or had failed; 
yet, if it was not surrendered, it continued 
to exist, - the legal interest remaining in 
the trustees or their representatives; but 
the person entitled to the inheritance be
came, according to equitable principles, 
entitled to the beneficial interest in such 
term, and the termor was held to be such 
person's trustee. This beneficial interest 
was subordinate ' to and merely attendant 
upon the higher estate possessed by_the 
owner of the inheritance, and yet completely 
consolidated ' with. it, following the inheri
tance in all the various modifications and 
changes to which it might be subjected by 
act of ' law'or arrangements of the owner. 
The advantage of preserving these terms, 
and assigning them to trustees (thus pre· 
venting the legal presumption of surrender), 
with an express declaration that they should 
attcnd upon the inheritance, was this: If it 
had at any time appeared that prior to the 
purcha.se or mortgage, but posterior to the 
creation of the term, there had been an 
intermediate alienation or incumbrance· of 
the fee in favor of another person, to which 
the then trustee of the term had not been a 
party, and of which the purchaser or marl;:
gagee had had no notice, when he paid the 

'purchase or mortgage money, he would be . 
protected against it through the medium of . 

the term so assigned, which, being the elder 
title, would have taken the priority in point 
of legal effect. Hence the expression, 
"protecting against mesne (middle) incum
brances." The estate was thus dcfended 
from being defeated or injured by such 
titles or charges, however valid they might 
have been, or by any subsequent disposition 
of the vendor or mortgagor. Wharton. 

There were instances in which a term 
became attendant on the inheritance by 
equitable construction; the great· principle 
governing which was, that where a legal 
and equitable estate became vested in the 
same person, the one a term of years and 
the other an estate of inheritance, though 
there could be no merger (as that can o11ly 
occur upon the union of two estates of the 
same nature; i.e., both legal or both equita
ble, in the same person, in the same rig)Jt, 
without any intermediate estate), yet, by 
analogy to the common-law doctrine of 
merger, the term would have been consid. 
ered in eqnity as attendant, in the absence, 
of course, of any sufficient indication that 
the contrary was intended by the parties. 
lb. 

Terms of years created by the owner 
of the inheritance by way of mortgage, 
or otherwise, used when satisfied to become 
attendant upon the inheritance, either by 
operation,of law, or by express declar~tjon, 
for the protection of the inheritance. But 
under the satisfied terms act (8 & 9 Vict. 
ch. 112) all such terms are absolutely to 
cease for all purposes whatsoever; except
ing that terms attendant by express decla
ration on the 31st of December,1845, are to 
protect the inheritance as before. Brown. 

Attending. physician. A physician, 
not engaged in practice, who was present 
as a friend and neighbor when a wounded 
man was brought to his own honse, and 
who, at the request of another neighbor, 
examined the wounds and administered an 
opiate, was held not necessarily an " attend
ing physician," within the conditions of a 
life-insurance policy on that subject. Who 
is to be deemed an attending physician is a 
question for the jury. Gibson v. American 
Mut. Life Ins. Co., 37 N. Y.58O. 

ATTENTAT. He attempts. Usedas 
a term to designate any step improperly 
taken or attempted by a judge pending 
an appeal in a cause from his decision 
to a superior court. 1 Add. Ecc. 22, 
note; Shelf. Marr. &' D. 562. 

ATTEST. To signify in a certain 
technical way. by a. formal subscription, 
that one has witnessed tbe execution of 
a written instrument. Attestation: the 
act of subscribing an instrument in 
token that the person subscribi}lg has 
witnessed its executic)ll in compliance 
with a legal requirement that it should 
be witnessed. 
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Deeds and wills, in particular, must 
be attested by witnesses; but the num
ber of witnesses necessary, and the par
ticular facts to which they must certify, 
are prescribed by statute, and vary in 
the different stateR. At common law, 
attestation of witnesses to a deed was 
not necessary. 

Attest is also the technical word by 
which, in the practice in many of the 
states, a certifying officer gives assurance 
of the verity of a copy. At the foot of 
the instrument he writes: 

" A true copy. 
"Attest: M. N., Clerk." 

Or sometimes the word attest,' without 
the phrase, a true copy, is used for. the 
same purpose. 

Attestation clause is the clause written 
at the foot of an instrument, embodying 
the certificate of the witnesses that the 
requisite formalities of execution have 
been observed. 

Attest implies that a witness shall be 
present to testify that the party who is to 
execute the deed has done the act required 
by the power. Freshfield, &C. ,;. Reed, &c. 
9 Mee. !t W. 404. 

Attestation is the SUbscription by a per
son of his name to a deed or will executed 
by another, for the purpose of testifying to 
its genuineness. 

;L. Deed. A deed ought to be duly at
tested, that is, show that it was executed 
by the party in the presence of a witness 
or witnesses j though this is necessary rather 
for preserving the evidence, than for consti
tuting the essence, of the deed. (2 Bl. Com. 
307 j 1 Ste:ph. Com. 495.) 

2. Will. Every will must now, by the 
wills act of 1837, be made in the presence 
of two or more witnesses present at the 
same time, such witnesses attesting and 
subscribing the will in the presence of the 
testator. (1 Steph. Com. 598,599.) Before 
this act three witnesses were necessary for 
a will of real property, but none for a will 
of personal property. Mozley!t W. 

The phrase attested copy, in Mass. Gen. 
Stat. ch. 117, § 10, requiring service of 
copy of the reasons of appeal filed in the 
probate office to be served on the opposite 
party, means a copy attested by the regis
trar, he being the legal custodian of the 
original pa.per. The attorney's attest is 
not a sufficient verification. Wait v. De
merritt, 119 Mass. 158. 

An attesting witness must be one com
petent, at the time of the attestation, to 
testify in court to the subject-matter.. So 
held, as to a wife, although at the time of 
the trial she would have been competent. 
Jenkins v. Dawes, 115 Mass. 599. 

Attested, executed, and published, - de
fined and distinguished. Lewis v. Lewis, 13 
Barb. 17, 23. • 

ATTORN. To recognize or accept a 
person who has acquired the reversion of 
leased lands, as one's landlord. Attorn
ment: acts of recognition of a new land
lord, implying an engagement ·to pay 
rent and perform covenants to him. 
The word was taken from the feudal 
law, where it signified the transfer, by 
act of the lord and consent of the tenant, 
of the homage, service, fealty, &c., ofthe 
tenant to a new lord who had acquired 
the estate. 

Attornment is the tenant's acknowledg
ment of his new landlord on the alienation 
of lands by the former landlord. It is of 
feudal origin, for by the feudal law the 
feudatory could not alien or dispose of the 
feud without the consent of the lord, nor 
the lord alien or transfer his seigniory 
without the consent of his feudatory. 
(Bract. 41 j Spelman, voc. Atturnamentum.) 
And, generally, to the validity of any grant 
of a seigniory, reversion, or remainder, the 
attornment of the tenant was necessary j 
insomuch that if two successive grants were 
made of the same seigniory, reversion, or 
remainder, and the tenant attorned to the 
second grantee, the first grantee was de
feated. Nor was there any legal means of 
compelling the tenant's attornment j but 
the grant might be made by fine, which 
dispensed with the necessity of attornment. 
However, by Stat. 4 Anne, ch. 16, §§ 9, 10, 
the necessity for attornment is dispensed 
with in all cases, although attornment is 
still permissible j and by the further Stat. 
11 Geo. II. ch. 19, § 11, attornments are 
deprived of any tortious effect, when made 
to strangers claiming the land as against 
the rightful landlord. Braum. 

ATTORNEY. In the most general 
sense, a person designated or employed 
by another to act in his stead; an agent. 
More specially, one of a class of persons 
authorized to appear and act for suit
ors or defendants in legal proceedings. 
Strictly, these professional persons are 
attorneys-at-law, and non-professioual 
agents are properly styled attorneys in 
fact; but the single word is much used 
as meaning an attorney-at-law. 

There are two kinds of attorney. 1. At 
law: a public officer belonging to the supe
rior courts of common law at Westminste~~ 
who conducts legal proceedings on behau 
of others, called his clients, by whom he 
is retained j he answers to the solicitor in 
the courts of chancery, and the proctor of 
the admiralty, ecclesiastical, probate, and 
divorce courts. It is a popular error that 
the term solicitor is more honorable than 
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or superior to attorney. Thert! is not any 
distinction whatever in the degree of re
spectability between them; in fact, both 
the terms are generally found combined in 
the same gentleman. 

2. In fact: including all agents employed 
in any hu~iness or to do any act in pais for 
another; also a person acting under a special 
agency, whose authority must be expressed 
by deed, commonly called a power of at
torney. Wharton. 

There are two kinds of attorneys, - one 
who acts in a private capacity, and is sim
ply called an attorney, while his authority 
to act for such other party is in existence; 
the other, who acts in a public capacity as 
an officer in her majesty's courts at West
minster, and who is called an attorney-at
law, and whose duty consists in transactin,g 
and superintending the legal business of 
his clients, as in prosecuting and defend
ing actions at law, in furnishing his clients 
with legal advice,and in performingvariolls 
other important matters connected with the 
practice of the law. Snch latter attorneys 
are sometimes, and indeed more commonly, 
called solicitors. Brown. 

A person may be an attorney in fact for 
another, without being an attorney-at-law; 
a distinction well understood as existing in 
all kinds of business transactions. An at
torney is sometimes distinguished by the 
designation attorney in fact, or private at
torney, and attorney-at-law, or public at
torney. The former is one who is author
ized by his principal, either for some par
ticular purpose, or to do a _ particular act, 
not of a legal character. The latter is em
ployed to appear for the parties to actions, 
or other judicial proceedings, and is an offi
cer of the courts. Hence the mere addi
tion of the word attorney after the name of 
the principal does not of necessity carry 
with it the idea that the attorney is an offi
cer of the court, or an attorney-at-law. 
Hall v. Sawyer, 47 Barb. 116. 

The word attorney, when not coupled 
with any qualifying expression, will be con
strued as meaning attorney-at-law. In
gram v. Richardson, 2 La. Ann. 839; Trow
bridge v. Weir, 6 La. Ann. 706. 

A statute authorizing affidavit to be 
made by the agent or attorney of the party, 
allows an affidavit by his attorney-at-law, 
and does not require one from an attorney 
in fact. Clark v. Morse, 16 La. 575. 

The words attorney, solicitor, or counsel, 
are only applicable to courts of record, and 
do not embrace practitioners in justices' 
courts. Fox v. Jackson, 8 Barb. 355. 

Although the law now provides that can
didates for admission to the bar shall be 
admitted as attorneys and as counsellors at 
the same time, yet the offices are distinct. 
A counsellor cannot, in virtue of a mere 
retainer as such, authenticate the process 
and proceedings in the cause. Nor under 
a retainer as attorney merely, can a party 
insist upon a right to perform duties as 
counsellor, and claim compensation there-

for. Nor does payment of a counsel fee 
discharge a claim for services as attorney. 
Easton v. Smith, 1 E. D. Smith, 318; Brady 
v. Mayor, &c. of N. Y., 1 Sandf. 569. 

There is no distinction, in Vermont, be
tween being of counsel and attorney in a 
cause. 

That there is no distinction between the 
office of attorney and that of counsel in re
spect of the power of the court to punish 
summarily for misconduct, see Bradley v. 
Fisher, 13 Wall.335. 

A statute authorizing an execution 
plaintiff, or his agent or attorney, to dis
charge a defendant from custody, author
izes the attorney who obtained the judg
ment and issued the execution to give such 
discharge. The words "his agent or at
torney" are not confined to persons acting 
under a power for the particular purpose, 
but include the attorney generally em
ployed in the cause. Neff v. Powell, 6 
Blackf. 420. 

A statute prescrihing the salary of "the 
attorney" of a state bank, will be construed 
only as fixing the compensation of the reg
ular attorney elected as an officer of the 
bank; and not as restraining the directors, 
hy implication, from employing additional 
attorneys in special cases. State Bank v. 
Martin, 4 41a. N. s. 615. See also Regina 
v. Prest, 1 Eng. L. go Eg. 250, 15 Jur. 554, 
20 L. J. Q. B. 17. 

ATTORNEY-GENERAL. This is 
a title conferred in England, also under 
the government of the United States, 
and in many states of the Union, on 
the chief law officer of the government. 

In England, the attorriey-general is 
appointed by letters-patent from the 
crown, and is the principal law officer of 
the government, and the head of the 
English bar. It is his duty to exhibit 
informations and prosecute for the 
crown in criminal matters, to file bills 
in the exchequer in revenne causes, and 
prosecute in chancery where the crown 
is interested. 

Under the government of the United 
States, the attorney-general is appointed 
by the president, with advice and con
sent of the senate; and is the head of 
the department of justice, a member of 
the cabinet, and the chief law officer of 
the government. He advises the' presi
dent and heads of departments, upon 
questions of law arising in the perform
ance of their duties, conducts or super
intends the conduct of causes in which 
the United States is a party, and directs 
the management and operations of the 
department of justice. Rev. Stat. 58. 
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Many of the states have also an attor
ney-general, who is the chief law officer 
of the state government, represents the 
people in criminal prosecutions and 
suits, in which the pu.blic are interested, 
and advises the governor. In some 
states, the name solicitor-general (q. v.) 
is bestowed on an officer of substantially 
the same powers. 

Au besoin. In case of need. See 
ACCEPTANCE AU BESOIN. 

AUCTION. A mode of sale, which 
consists in offering property or a right 
in action to whoever of the persons pres
ent will take it at the price most favor
able to the seller. Auctioneer: one who 
conducts a sale by auction. 

Auction is very generally defined as a 
sale to the highest bidder, and this is the 
usual meaning. There may, however, 
be a sale to the lowest bidder, as where 
land is sold for non-payment of taxes to 
whomsoever will take it for the shortest 
term i or where a contract is offered to 
the one who will perform it at the low
est price. And these appear fairly in
cluded ill the term auction. 

There can be no legal auction, if no one 
is present but the auctioneer. Campbell v. 
Swan, 48 Barb. 109, 113. 

Auctioneer is one whose business it is 
to offer property at public sale to the high
est or best bidder. Act of congress of July 
13, 1866, § 9, 14 Stat. at L. 119. 

Audi alteram partem. Hear the 
otJler side. No man should be con
demned unheard. This maxim is taken 
in its widest signification, including in 
its application all judicial proceedings, 
civil and criminal, the awards of arbi
trators or referees, as well as the judg
ments and decrees of the courts. It is 
an indispensable requirement of justice 
that the party who has to decide shall 
hear both sides, giving each an oppor
tunity of hearing what is urged against 
him. Re Brook, 16 C. B. N. s. 416. By 
the unlimited legislative power of the 
British parliament, an exception may, 
perhaps, by force of the express wording 
of a statute, be engrafted upon the rule i 
as appears to be the effect of some stat
utory provisions of very limited applica
tion. But the principle is embodied in 
the provision of the constitution of the 
United States, that no person shall" be 
deprived of life, liberty, or property, 

without <ine process of law" (Const. 
Amend. art. v.); and this, with like 
provisions in state constitutions, oper
ates as a restriction upon legislative 
power in this direction. 

AUDIT, v. To make official exami
nation of accounts or charges. Audit, 
n.: the act or proceeding of examining 
and certifying accounts. The word is 
often popularly used to include the offi
cial approval of an account upon exam
ination, as well as the examination; 
thus the expression, the comptroller re
fused to audit an account, may mean 
not that he refused to examine it, but 
that he withheld his certificate or ap
proval. Originally, the word imports 
the examination or inquiry; the hear
ing the claimant upon the items of his 
account; and this seems its strict sense, 
the phrase audit and allow being in use, 
when approval as well as examination 
is intended, as in Morris v. People, 3 
Den. 381, 391. 

AUDITA QUERELA. The com
plaint having been heard. The name 
of a writ at common law, issued from a 
court of appellate jurisdiction, by which 
a defendant against whom judgment has 
been recovercd, and who is in danger of 
execution or actually in execution, may 
be relieved on showing sufficient grounds 
of discharge. The writ was named 
from its emphatic words, which state 
that the complaint of the defendant 
having been heard, the matter of the 
complaint being set forth, the court be
low is directed to call the parties before 
it, and cause justice to be done. The 
whole action or proceeding upon the 
writ was also termed audita querela. 

The writ issues on account of any 
matter amounting to a discharge of the 
defendant, but of which he could not 
avail himself otherwise, whether it oc
curred after judgment or before judg
ment, if he had no opportunity of plead
ing it, as through want of notice, or 
through collusion or fraud of the plain
tiff. Such matters are a general re
lease; payment of a judgment without 
satisfaction entered of record; and any 
matters of defence which the party is 
too late to plead, or facts showing that 
execution has been improperly issued. 
But it must be based upon matters of 
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fact, and not upon the erroneous judg
ments or acts of the court. It does not 
lie for matters which might be taken 
advantage of upon writ of error. Al
though a common-law writ, and issuing 
as a matter of common right, it is equi
table and remedial in its nature, its pur
pose being to prevent a defect of justice 
and oppression by a plaintiff under 
forms of law. 

The action or proceeding of audita 
, querela is considered a regular action, 
based on the wrongful acts of the oppo
site party, and, therefore, sounding in 
tort. The parties appear and plead, 
the proper plea being not guilty. Dam
ages may be recovered in a proper case, 
as for the improper issue and levy of an 
execution; although the relief usually 
sought is the setting aside the judgment, 
or the vacating, recalling, or preventing 
an execution. 

In modern practice, these objects are 
usually effected in a more summary 
manner by motion; and in the United 
States the remedy by motion has, in 
many of the states, entirely superseded 
the proceeding by audita querela. In 
other states, however, where the pro
ceeding is recognized and regulated by 
statute, the ancient remedy, or its statu
tory substitute, is still frequently em
ployed. 

AUDITOR. 1. An officer of govern
ment, whose function it is to examine, 
verify, and approve or reject, accounts 
of persons who have had the disburse
ment ' of government moneys, or have 
furnished supplies for government use. 
In England, the term seems in use for 
the agent of a corporation or wealthy 
individual charged with like duties; this 
employment of the term, however, is not 
frequent. In several of the states, the 
auditor is an important fiscal officer. 

2. In the practice of the courts, audi
tor signifies a person appointed by a 
court to take and state an account, ac
cording to a course prescribed by stat
utes which prevail in some of the 
states. 

Auditor, in this sense, designates an 
agent or officer of the court, either at 
law or in equity, appointed to examine 
and digest accounts and exhibit the bal
ance, for the decision of the court; not 

to adjudge or decree, but to prepare 
materials on which a judgment or de
cree may be made. Field v. Holland, 6 
Cranch, 8, 21; Whitwell u. Willard, 1 
Mete. (Mass.) 216. It is confined to one 
who examines accounts. A person ap
pointed pending an action of trover to 
find the value of articles not delivered up 
according to a stipulation of the parties, 
and not required to examine accounts 
and vouchers, although designated in 
the record as an "auditor," is ouly a 
commissioner, and not an auditor. 
Blain v. Patterson, 48 N. H. 151. 

The nature and scope of the auditor's 
function depend on the law of the juris
diction. Thus, in Massachusetts, a stat
ute in force for many years provides that, 
when the trial of the issue in a cause 
will require an investigation of accounts 
or an examination of vouchers, the 
court may appoint one or more auditors 
to hear the parties, and examine their 
vouchers and evidence, and state the 
accounts, and make report thereof to the 
court. Rev. Stat. ch. 96, § 25. Under 
this statute a well-understood system 
of employing auditors in aid of the la
bors of the courts in actions embracing 
accounts has been developed. The 
employment of auditors is appropriate 
to actions involving matters of debt and 
credit, or demands in the nature of debt 
and credit, between parties, such as 
imply that one is responsible to another 
on the score of contract or of some fidu
ciary relation; thus the court is not au
thorized to appoint an auditor, without 
the consent of both parties, "to exam
inevouchers,'state accounts," &c., in an 
action against an officer for not attach
ing or levying upon certain enumerated 
articles of personal property, although 
the articles are small and very numer
ous, and the examination of the evi
dence concerning them before a jury 
must necessarily require much time. 
Whitwellv.Willard, 1 Mete. (Mass.) 216. 
The powers of auditors are limited to 
the matters involved in the accoun~ingj 
grounds of defence, which go in hal' of 
an action, or which are not matters of 
account, are not to be passed upon hy 
an auditor; and, if he hears them with
out consent of parties, such matters 
should be stricken from his report, or 
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the report should be recommitted or re
jected; but where evidence offered bears 
dil'ectly or incidentally on the matters 
of account, the auditor should examine 
it, and may state it, if he deem it nec
essary to render his report intelligible. 
Jones v. Stevens, 5 Mete. (Mass.) 373. 
So he may take cognizance of promis
sorynotes, which are adduced as vouchers 
for the mutual claims of the parties, 
Barnard v. Stevens, 11 Mete. (Mas.~.) 
297; and may consider and determine 
how far a matter of set-off claimed is sus
tainable. Bradley v. Clark, 1 Gush. 293; 
whether a particular: individual was the 
authorized agent of one of the parties, 
to purchase, on his behalf, the goods 
charged by the other in account against 
him, Locke v. Bennett, 7 Gush. 445; 
whether the work and materials in con
troversy were furnished under a special 
contract, Lowe v. Pimental, 115 Mass. 
44; and the like. He has not the power 
of a referee, to award costs. Lyman v. 
Warren, 12 Mass. 412. The report of 
auditors is not, of itself, conclusive, 
Lyman v. Warren, 12 Mass. 412; Crafts 
v. Crafts, 13 Gray, 360; Fair v. Man
hattan Ins. Co., 112 Mass. 320, 329; 
but, so far as it covers matters properly 
submitted (a report on a matter not dis
tinctly submitted cannot be considered. 
Flint v. Hubbard, 1 Allen, 252), it is 
presumptive evidenoe of the facts found. 
and entitles the plaintiff "to whatever 
verdict those facts call for, unless some 
evidence to meet it is produced by the 
defendant, Allen v. Hawks, 11 Pick. 
359; Lazarus v. Commonwealth Ins. 
Co., 19 !d. 81; Jones v. Stevens; 5 
Mete. 373; Taunton Ins. Co. v. Rich
mond, 8 [d. 434; Barnard v. Stevens, 
11 ld. 297; Locke v. Bennett, 7 Gush. 
45.2; Morgan v. Morse, 13 Gray, 150; 
Nolan v. Collins, 112 Mass. 12; Crafts 
v. Crafts, 13 Gray, 360. But it does 
not "change the burden of proof" in 
any stronger sense of that phrase than 
tha:t the plaintiff prevails upon it, un
less it is overthrown by counter evi
dence, Morgan v. Morse, 13 Gray, 150; 
thus, it does not change the bm'den of 
proof in such sense as to give the de
fendant the right to open and close; for 
the court cannot know, at the opening, 
whether the 'plaintiff will offer the re-

port; he is not bound to, Snow II. 

Batchelder, 8 Gush. 513. The report is 
prima facie evidence of the facts therein 
stated, and not merely of the result of 
the accounts, assuming such facts. 
Lazarus v. Commonwealth Ins. Co., 19 
Pick. 81. It establishes only the facts 
reported: conclusions of the auditor 
founded upon the facts are not binding 
upon the court, Morrill t'. Keyes, 14 Al
len, 222; and where an anditor's report 
states the facts found by him, and also 
his conclusions from those facts, the 
court will reject his conclusions, al
though stated, in form, in the report, as 
facts found by him, Ropes 11. Lane, 9 
Allen, 502. 

The fact that an auditor reports the 
evidence in detail, does not prevent his 
report from being prima facie evidence 
of the facts found by him. Taunton 
Iron Co. v. Richmond, 8 Mete. (Mass.) 
434; Leathe v. Bullard, 8 Gray, 545. And 
the fact that a party who introduces an 
auditor's report at the trial, relies upon 
a part of it as evidence, does not con
clude him from controlling by other evi
dence the prima facie case made out by 
the report in other respects. Fogg If, 

Farr, 16 Gray, 396. Witnesses exam
ined before the auditors may be re-ex
amined upon the trial before the jury, 
for the report does not supersede or ex
clude any other competent evidence. 
Allen v. Hawks, 11 Pick. 359. 

Where an auditor reports the evidence 
concerning the value of labor whjch is 
the subject of an account that is referred 
to him, his report may be impeached by 
the evidence reported, and by other evi
dence, and may be controlled by the 
jury. Commonwealth v. Inhabitants of 
Cambridge, 4 j}fetc. (Mass.) 35. Either 
party may impeach the report by proof 
that a greater or less sum is due than it 
allows; and a witness called by a party 
who seeks to impeach it may be asked 
if he testified before the auditor. Ken
dall v. Weaver, 1 A !len, 277. But the 
testimony of an auditor to whom a case 
has been referred is inadmissible to con
trol or in any way affect his report. 
Monk v. Beal, 2 Allen, 585; Packard 
v. Reynolds, 100 Mass. 153. 

AULA REGIA, or REGIS. Liter
ally, the royal, or king's, hall. The 



AUTER 113 AUTHORITY 

name of the court established by Wil
liam the Conqueror, to advise the king 
in his determination of controversies 
among his subjects, and other difficult 
questions. This court was composed of 
the king's great officers of state resident 
in his palace, and usually attendant on 
his person, assisted by persons learned 
in the laws, who were called the king's 
justiciars, or justices, and by the greater 
barons of parliament. This court at 
first followed the king's household in all 
his progresses and expeditions; hence,. 
donbtless, the transfer of the word court 
from the royal household to the tribuual 
of justice. But this becoming inconven
ient to the subjects, Magna Charta 
enacted that the court should be held in 
some certain place. This certain place 
was established in Westminster Hall, 
where the court of aula regia continued 
to be held, it is said, until the reign of 
Edward 1.; when it was superseded by 
the four courts so long famous in Eng
lish jurisprudence, - chancery, Idng's 
bench, common pleas, and exchequer. 
Of these, the common pleas seems, by 
several of the authorities, to be more 
particularly the successor of the aula 

map, chart, dramatic or musical com
position, &c., may 'obtain a copyright 
for his work (Rev. Stat. § 4952); and 
this has given rise to some decisions as 
to who is an anthor, and what consti
tutes authorship, within the purview of 
the law. 

To constitute a person an author within 
the copyright law, he must, by his own in
tellectuallahor applied to the materials of 
his composition, produce an arrangement 
or compilation new in itself. One who pro
cures another to arrange a piece of music 
is not entitled to a copyright as author. 
Atwill v. Ferrett, 2 Blatchf. 39; Binns v. 
Woodruff, 4 Wash. 48. 

If a musical composition is borrowed 
from a former one, or is made up of differ
ent parts copied from older compositions, 
without material change, and put together 
into one tune, with only slight alterations 
or additions, the person so combining is not 
an author within the copyright law; but 
the circumstances that the piece corre
sponds with older musical compositions, 
and belongs to the same style of music, do 
not constitute it a plagiarism, provided it 
is in its main design and in its material 
and important parts the efforts of the com
poser's own mind. Reed v. Carusi, Taney, 
72; 8 Mo. Law Rep. 410. 

rr'he plaintiff, an artist, accompanied an 
expedition to Japan, fitted out by the United 
States government, and received pay as a 
master's mate, with the understanding that 

regia. all sketches and drawings he might make 
AUTER. See AUTRE. were to be the property of the United States. 
Aurum regime. The queen's gold. The sketches made by him were incorpo

This is a royal revenue belonging to every rated into the report of the expedition made 
queen-consort during her marriage, from to the navy department, and congress 01.'
every person who hath made a voluntary dered a large number of copies of the report 
offering or fine to the king, of ten marks printed for distribution. The plaintiff after
or upwards, iii consideration of any grants, wards entered some of the prints and en
&c., by the king to him; and it is due in gravings for copyright. It was held that he 
the proportion of one-tenth part more, over was not author or proprietor of the same. 
and above the entire fine to the king. (1 in such a sense as to enahle him to obtain 
Bl. Com. 221.) Jacob. an exclusive right to them. Heine v. Ap-

AUTHENTIC ACT. A designation pleton, 4 Blatchf. 125. 

employed in the civil law, also in Lou- AUTHORITY. 1. The power dele
isiana (see Civ. Code, art. 2231), for an gated by a principal to his agent, or 
act, such as a conveyance, contract, &c. exercised by a person in virtue of his 
(see ACT), which has been solemnly ex- office or trust, is called bis authority. 
ecuted before a notary public, or officer Authority in this sense is sometimes 
authorized to execute like functions, called express or implied, according as 
and- attested by public seal, by wit- it is conferred in terms, or deduced by 
nesses, or other prescribed formalities. the law from the circnmstances of the 
Such act is full proof of the agreement case. It is called general or special, 
contained in it, against the contracting according as it extends- to all acts of a 
parties and their heirs or assigns, unless certain nature, or is confined to a single 
it be declared and proved to be a forgery. transaction. 

AUTHOR. The copyright laws pro- 2. The obligation of a constitution, 
vide that any citizen of the United statute, or treaty; the jurisdiction or 
States, or resident therein, who shall be power of a court or officer is often 
the author, &c., proprietor of any book, spoken of as its or his authority. 

VOL. I. 8 
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3. Anthority is applied sometimes in 
the singular, and still more often iu the 
plural, to designate the decisions of the 
.courts and writings -of jurists, such as 
are recognized as controlling the deci
sion of cases newly brought forward; 
and, when used in a general way, may 
well be understood as including any 
constitutional or statutory provisions 
applicable; though, in such expressions 
as "the judgment is supported by the 
authorities," "many authorities were 
cited iu the argument," the prominent 
idea is that of adjudications and judicial 
writings founded upon them. 

The exercise of a power, conferred on a 
corporation, to be exercised for the pnblic 
good, is not discretionary, but imperative; 
and the words power and authority may be 
construed" duty" and" obligation." Com
missioners v. Allegany, 20 Md. 449; Commis
sioners v. Duckett, ld. 468. 

A statute declaring that a board of offi
cers is "authorized and empowered" to 
hear aud determine a certain class of a ppli
cations, does uot give them a discretion to 
hear or not. It is mandatory. People v. 
Herkimer County, 56 Barb. 452. 

That a statute requiring a "previous 
authority" for an act, may be satisfied. by 
a snbsequent ratification, see Palmer v. 
Yates, 3 Sandf. 137. 

A mere permission to overdraw, revoca
ble at pleasure, is not an "authority" to 
.o¥erdraw which binds the bank to honor 
checks, and so warrants the party drawing 
the check in stating that the check is good. 
Ballard v. Fuller, 32 Barb. 68. 

AUTRE. Another. Autrefois: an
other time. Used in several phrases 
common in the older law-books, such as 
the following: 

Autre droit. Another's right. Occurs 
more often in the form, en autre droit. 

Autre vie. Another's life. A per
son holding an estate fo~ or dw-ing the 
life of another is termed a tenant pur 
autre, or pur terme d'autre vie. Such an 
estate is an estate of freehold, though it 
is the lowest or least estate of freehold 
which the law acknowledges, and is not 
so great as an estate for one's own life. 

Autrefois acquit. Formerly ac
quitted. The name of a plea, allowed 
in criminal cases, setting forth that the 
accused has already been tried and ac
quitted of the offence of which he is 
now again charged. As the law forbids 
that a person should be twice put in 
peril for the same offence, a former ac-

quittal, upon a competent trial, is a 
complete bar to a second.indictment, no 
matter what new evidence of guilt may 
be forthcoming. But the new indict
ment must be for the same offence as 
the first. Wharton. 

The true test by which the ques
tion, whether such a plea is a suf
ficient bar in any particular case, may 
be tried, is, whether the evidence uec
essary to support the second indictment 
would ha~e been sufficient to procure a 
legal conviction upon the first. Rex v. 
Emden, 9 East, 437. 

Autrefois attaint. Formerly at
tainted. The name of a plea to an 
indictment setting up the fact that the 
accused had been formerly attainted. 
The ancient rule was, that, after a man 
had been attainted of treason or felony, 
whilst the attainder remained in force, 
he could not, with certain exceptions, 
be indicted for another felony, whether 
such other felony were committed hefore 
or after his attainder; hecause, being 
already attainted, and, therefore, dead 
in contemplation of law, and his prop
erty fol'feited, a prosecution for any 
other offence was considered useless. 
But, since the statute 7 & 8 Geo. IV. 
ch. 28, § 4, attainder is no bar, unless 
for the same offence as that charged in 
the indictment; and the plea is disused. 

Autrefois convict. ~'ormerly con
victed. The name of a plea to an in
dictment, setting up that the accused 
has been formerly convicted of the same 
identical crime. The scope of the plea 
was originally much wider. A man who 
had been convicted of a clergyable fel
ony, and who had prayed the benefit of 
clergy, might plead such conviction and 
prayer of clergy in bar of any subse
quent indictment, either for the felony 
of which he was convicted, or for any 
other clergyable felony committed by 
him previously to his conviction. The 
statute 6 Geo. IV. ch. 25, restricted the 
benefit of the allowance of clergy to 
the individual charge upon which it was 
allowed; and now, the benefit of clergy 
having been abolished, a previous con
viction can only be pleaded in bar of any 
subsequent indic~Plent for the felony of 
which the d~fendant has previously been 
convicted. 
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AVAILABLE MEANS, used as dis
tinguished from money, must be nnderstood 
as meaning notes, bills of exchange, drafts, 
stocks, and other choses in action, - all 
that class of securities easily converted 
into money, b\lt not money. Where an 
assignment authorized the assignee to con
vert the property into .. money or availa
ble means," this was held to import an au
thority to sell on credit; and to avoid the 
assignment; for under the assignment the 
trustees would be au thorized to sell on 
credit, and take in payment notes, bonds, 
and mortgages, and other available means. 
Brigham v. Tillinghast, 18 N. Y. 215. 

AVER. To allege or assert; to declare 
distinctly and formally, as in a pleading. 
Averment: an assertion of facts; usually 
spoken of a written statement. 

Averment is an offer of the defendant to 
make good or justify an exception pleaded 
by him in abatement or bar of the plain
tiff's action; and it siguifies the act as well 
as the offer of justifying, the exception; 
and not only the name but the matter 
thereof. (Co. Litt. 862.) Averment is 
either general or particular. General 
averment includes every plea containing 
matter affirmative, and ought to conclude 
with the words .. and this he is ready to 
verify.," Particular averment is when the 
life of tenant for life or of tenant in tail is 
averred. Jacob. 

Averment, is a positive statement of 
facts, in opposition to argument or infer
ence. Prigmore v. Thompson, Minor, 420. 

Averment, colloquium, innuendo, &0., 
defined and distinguished. Van Vechten 
v. Hopkins, 5 Johns. 211, 220; Cheetham v. 
Tillotson, !d. 480. 

AVERAGE. A medinm; a mean pro
portion; used in five ,senses : 

1. A service which a tenant owes to his 
lord by 'horse or carriagE!. 

2. A contribution, which merchants and 
others make towards their losses when they 
have their goods cast into the sea,Jor the, 
safety of a ship, or of the other goods and 
lives of persons, dnring a tempest. It is 
apportioned and allotted after the rate of 
every man's goods carried. So if goods 
insured for a voyage reach their destination, 
but are in some degree injured by any of 
the accidents' insured against, this is an 
average loss, and the insurers are bound to 
compensate the insured in' the proportion 
which the average loss hears to the whole 
iosurance. (Park Ins.) 

8. Also, a small duty paid to masters of 
ships, when e;oods are sent in another man's 
ship, for theIr care of the goods; over and 
alJove the freight. (:J Set. N. P. 952.) 

4. Stubble, or remainder of straw and 
grass left in corn-fields after harvest. In 
Kent it is called gratten, and in other parts 
ronghings. 

5. Average prices, such as are computed 
on all the prices of any article sold within 
a certain p~riod or district. Wharton. 

A verago is more commonly used for a 

contribution which merchants and others 
make towards losses of those who have 

' their goqds cast into the sea for the safe
guard of the ship, or of other goods and 
lives of persons that are in the ship, during 
a tempest. This is called average because 
it is proportioned and allotted after the rate 
of every man's goods carried. Jacob. 

By the phrase, general average, is meant 
a loss of a part of the property, which is 
averaged upon the whole. 2 Pm·s. Ins. 20l. 

General average, expresses that con
tribution to a loss or expense voluntarily 
incurred for tbe preservation of the whole, 
in which all who are concerned in ship, 
freight, and cargo are to bear an equal 
part, proportionable to their respective in
terests. And for the loss incurred by this 
contribution, however small in amount, the 
respective owners are to be indemnified by 
their insurers. Padelford v. Boardman, 4 
Mass. 548. 

Cases of general average arise where loss 
or damage is voluntarily and properly in
curred in respect of the goods on board 
ship, or in respect of the ship, for the gen
eralsafety of both ship and cargo; the loss 
sustained by the particular owners ba ving 
inured to the advantage of the owners gen
erally, it is only equitable to distribute, 
i.e. adjust, the loss ratably over all the 
owners; and such adjustment is general 
average. The phrase, simple or particular 
average, is an inaccurate and misleading 
phrase, meaning nothing more than that a ' 
particular damage, e.g. the souring of a 
cask of wine, must rest where it falls . 
Brown. 

AVOCATION. The selling of liquors 
is an avocation, within the meaning of a 
statute forbidding one to pursue his usual 
avocation on Sunday. Voglesong v. State, 
9 Ind. 112. 

Gaming cannot be a person's usual avo
cation, within the meaniIig of the Sunday' 
law. State v. Conger, 14 Ind. 896. See 
BUSINESS. 

AVOID. To nnllify; to render void; 
to cause a thing to be inoperative or of 
none effect. Avoidance: nullifying; 
setting aside. 

In pleading, the setting-up of matter 
in answer to averme\lts, which does not 
deny their truth, but shows reason why 
they should have no effect, is called 
avoidance, or, more fully, confession 
and avoidance. 

Avoidance, in English ecclesiastical 
law, is applied to the condition of a 
benefice when it has no incumbent. 
Holthouse. 

In parliamentary language, avoidance 
of a decision signifies evading or super
seding a question, or escaping the com
ing to a. decision upon a pending ques
tion. Holthouse. 
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AVOWRY. Acknowledgment, with 
justification, of an act charged. In the 
action of replevin, particularly, avowry 
is usual where defendant, not denying 
that he took and detains the property in 
suit, sets forth a reason why he did so 
rightfully; a justification of the taking; 
as that he took the property by distress 
for rent in arrear. 

AVULSION. Lands torn off by an 
inundation or current from property to 
which they originally belonged, and gained 
to the estate of another; or where a river 
changes its course, and, instead of continu
ing to flow between two properties, cuts off 
part of one and joins it to the other prop· 
erty. The property of the part thus sepa
rated contbiues in the original proprietor, 
in which respect avulsion differs from al
luvion, by which an addition is insensibly 
made to a property by the gradual wash
ing down of the river, and which addition 
becomes the property of the owner of 
the lands to which the addition is made. 
Wharton. 

A WARD. The decision or determi
natiou rendered by arbitrators or com
missioners, or other private or extra
judicial deciders, upon a controversy 
submitted to them; also, the writing 
or document embodying such decision. 
The general reqnisites of an award are, 
that it must be within the submission, 
must be final and certain, and per
formance of it must be lawful and pos
sible. 

Award may be deemed equivalent to a 
jndgment, when the context shows a deter-

mination of a court is intended. Richards 
11. Griffin, 5 Ala. 195. 

An award is, in a very limited and re
stricted sense, a contract; hut does not 
involve a promise to perform. Johnson v. 
Maxey, 43 Ala. 521. 

In equity, an award rendered in pursu
ance of a submission by order of the court 
is regarded as a decree, and as equally, if 
not more, conclusive. Mln'se Arb. 489. 

AWAY-GOING CROP. A crop 
sown by a tenaut, towards the close of 
his term, which does not become ripe 
until after the term has expired. 
Whether it belongs to the' tenant or 
to the landlord, whether the tenaut 
may enter to reap and remove it, &c., 
are questions of nicety. 

A YEL; A YLE. An ancient Eng
lish writ, which lay for one whose 
grandfather had died seised of lands, 
against a stranger who entered on that 
day in prejudice of the rightfnl heir. 
It was abolished by Stat. 3 & 4 Wm. 
IV. ch. 27. 

AYUNTAMIENTO. A Spanish term 
for a species of municipal council. 

The laws of Spain for the government 
of California made provision for ayun
tamientos or municipal councils whose 
ordinary members were elective. United 
States v. Castillero, 2 Black, 17, 194. 
The word occurs in discussions upon 
titles to lauds iu California, where ac
tion of these municipal couucils is 
drawu iu question, or is relied on as a 
foundation of any claim or right. 

B. 
B, the second letter of the alphabet, 

is used to denote the second of a series 
of pages, notes, &c., - A being used 
for the first, aud the snbsequent letters 
fer the third and following nnmbers. 
B is also nsed in several legal abbrevia
tions, e.g. for banc or beuch, meauiug 
court; sometimes for baukruptcy, or 
book; and for names of some reporters. 

BACHELOR. 1. Originally, an in
ferior neophyte, or learner (from the 
French bachelier). Iu the Euglish uni
versities there are bachelors of arts, 

&c., which is the first degree taken 
by students before they come to greater 
dignity; aud bachelor of arts and bach
elor of laws have been the earliest col
legiate degrees iu literature and juris
prudence, usually conferred by Amer
ican colleges. So the persons "called 
bachelors of the compauies of Lon
don are snch of each company as are 
springing towards the estate of those 
that are employed iu council, but as 
yet are inferiors." Jacob. The word, 
in early English use, also signifies 
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knight bachelor, a simple knight, and 
not knigllt banneret, or knight of the 
bath; also applied to a species of esquire. 

2. Bachelor also denotes a I:llan who 
has never been married. 

BACK. To indorse. When a war
rant issued by a justice of the peace in 
one county requires to be executed in 
another, it must (in England, 'Scotland, 
and several of the United States) be in
dorsed by a justice of the latter county; 
and this is sometimes called backing the 
warrant. 

BACKBEARING. or BACKBE
REND. A term applied in ancient 
English law to denote that a thief, 
poacher, &c., was caught while carrying 
the property or game he had stolen or 
snared. This was, of course, a circum
stance strongly corroborative of guilt. 

BACK-BOND. A bond given back. 
A declaration of trust or defeasance; an 
instrument given by one apparently ab
solute owner, which reduces his right to 
that of a trustee j used in distinguishing 
qualifications of a right. Bell. 

BACUL US. A staff. This term was 
formerly used to designate the wand, rod, 
or staff employed in many ancient cere
monies and proceedings. Thus, livery 
of seisin of land upon which there was 
no building was made per fustim et per 
baculum, - by rod and by staff. Bract. 
fol. 40. The white wand or staff used 
by the criers of courts, by erecting which 
upon the lands of a defendant in a real 
action he was warned or summoned to 
appear in court, was termed baculus nun
ciatorius, -a summoning staff. 3 Bl. 
Com. 379. The staff and ring used in 
feudal investitures were termed baculus 
et annulus, - the staff being the symbol 
of the aid or support, the ring. of the 
faith by which the vassal was bound to 
his lord; hence ecclesiastical investitures 
were also granted per annulum et bacu
lum, by ring and crozier, -the crozier 
being the pastoral staff. 

BADGER. A term applied in old 
English law to one who made a practice 
of buying corn or victuals in one place, 
and carrying them to another to sell and 
make profit by them. They were re
quired to be licensed by the justices of 
peace in the sessions, and to enter into 
a recognizance that they would not by 

color of their licenses forestall or do 
any thing contrary to the statutes made 
against forestallers, engrossers, and ra
grators. 

BAGGAGE. Such effects as a travel
ler carries for personal use on a journey; 
luggage. 

What is included in the term baggage 
has been a subject of frequent discussion 
in reference to the liability of carriers, 
and also to that of innkeepers, for the 
baggage of their passengers and gnests. 

Baggage, within the rule of the carrier's 
liability, is confined to such articles as are 
usually carried as baggage, for the personal 
use of the passenger, or for his convenience, 
instrnction, or amusement on the way, and 
does not include samples of the merchandise 
which he wishes to sell. Hawkins v. Hoff
man,6 Hill, 586; Blanchard v. Isaacs, 3 Barb. 
388; Nordemeyer v. Loescher, 1 Hitt. 499 j 
Dwight v. Brewster, 1 Piclc. 50; Beckman 
v. Shouse, 5 Rawle, 179. 

It includes what travellers usually carry 
with them, or what is essential or necessary 
to the traveller in the course of his journey, 
Van Wyck v. Howard, 12 Bow. Pr.147, 151; 
Walsh v. The H. M. Wright, 1 Newb.494; 
within a reasonable limit, the jury to de
termine the amount, Nevins v. Bay State 
Steamboat Co., 4 Bosw. 225. 

A common carrier is liable for the loss 
of a valise of a passenger received in the 
ordinary way, only for a sum found to be 
the, value of his wearing apparel and per
sonal effects, and for a sum of money con
tained in a valise necessary to defray his 
travelling expenses. Dunlap v. Interna
tional, &c. Co., 98 Mass. 371. 

An innkeeper is responsible only for his 
guest's baggage; which term includes arti
cles for use and convenience on the journey, 
but not mercbandise or other valuables. 
Pettigrew v. Barnum, 11 Md. 434; Giles v. 
Fauntleroy, 13 Id. 126 .. 

A SUIll of money reasonably necessary 
to defray the expenses of the journey is 
properly baggage, and may be carried in a 
trunk at the risk ofthe carrier. The amount 
of money which may be thus carried will 
depend on the length of the journey, and, to 
some extent, on the wealth of the traveller. 
In regard to amount, the jury must be guided 
by considerations similar to those which 
would govern them in determining what 
would be necessary clothi~g in a given case. 
Merrill v. Grinnell, 30 N. Y. 594. 

The amount of money which a passen
ger is entitled to claim as a part of his 
baggage must necessarily be measured, not 
alone by the reqtlirements of the transit 
over a particular part of the entire route, 
to which the line of one carrier extends, 
but must embrace the whole of the contem
plated journey, and include such an allow
ance, for accidents or sickness, and for 
sojournings on the way, as a reasonably 
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prudent man would consider it necessary to 
make. It does not include funds carried 
for the purpose of transportation or remit
tance, or for investment in another locality, 
but should be limited to money taken for 
travelling expenses, properly so called. lb. 

Money, except what may be carried for 
the expenses 'of travelling, is not included 
in the term baggage. Orange County Bank 
v. Brown, 9 Wend. 85; Grant v. Newton, 1 
E. D. Smith, 95. Compare 2 Abb. Dig. Gmp. 
tit. Railroads. 

The traveller's watch, and other articles 
of jewelry usually worn about his person, 
are, when placed in his trunk, a part of his 
baggage, for which the carrier is liable, 
McCormick v. Hndson River R. R. Co., 4 
E. D. Smith, 181; or for which the inn
keeper is liable, Prescott v. Bruce, 2 Gin. 58; 
and so of an opera glass. Toledo, &c. R.R. 
Co. v. Hammond, 33 Ind. 379. 

A watch is a part of a traveller's bag
gage, and may properly be deposited in his 
trunk. Jones v. Voorhees, 10 Ohio, 145. 

Owners of a steamboat are not liable, for 
a watch worn by a passenger through the 
day and kept at hand at night, as being 
part of his baggage. Clark v. Burns, 118 
Mq,ss.275. 

'As between carrier and passenger, bag
,gage does not include a gold watch and 
'chain, of large value; gold ornaments car
ried for presents; or money. The Ionic, 
5 Blatch! 538; Nevins v. Bay State Steam
boat Co., 4 Bosw. 225. 

Linen cut into shirt bosoms is wearing 
apparel, for the loss of which, if carried as 
baggage by a passenger, a carrier is liable. 
:puffy v. Thompson, 4 E. D. Smith, 178. 

Valuable laces held baggage. Fraloff v. 
N. Y. Central R. R. Co., 10 Blatch! 16. 

Baggage includes the manuscript of a 
student, author, or professional mim, car
ried in his trnnk for pnrposes incidental to 
the studies or business on w hieb he travels. 
'Hopkins v. Westcott, 6 Blatch! 64. 

Tools used by the plaintiff in his trade, 
and also a gun, carried in his trunk, are 
properly included under the term baggage, 
and recoverable as such. Davis v. Cayuga 
& Susquehanna R. R. Co., 10 How. Pro 330. 

A carpenter took passage in a stage
coach to go a certain distance, and his 
trunk, containing some clothing and tools 
to the value of :fifty-five dollars, was lost. 
Held, that the stage proprietors were liable 
for all the contents of the trunk. Porter v. 
Hildebrand, 14 Pa. St. 129. 

Gnns 'for sporting purposes, and a small 
quantity of clothing materials, may be in
cluded in the baggage of a passenger from 
Europe to New York, for which the carrier 
is responsible. Van Horn v. Kermit, 4 E. D. 
Smith, 453; Duffy V. Thompson, 4 Jd. 178. 

A common carrier of passengers is liable 
for the loss of a pocket-pistol and a pair of 
duelling-pistols. Woods v. Devin, 13 Ill. 746. 

Carrier held liable for one pistol, not for 
two. Chicago, &c. R. R. Co. V. Collins, 56 
Ill. 212. 

The phrase "goods and merchandise" 
has been long understood as designating 
only commodities bought and sold by mer
chants and traders; while" baggage" is as 
clearly understood to relate only to the 
clothing and other conveniences which a 
traveller carries with him on his journey. 
Chamberlain V. Western Transportation 
Co., 45 Barb. 218. 

Merchandise not intended for personal 
use, carried by d traveller, is not part of 
his baggage for which a carrier of passen
gers is responsible. Collins v. Boston & 
Maine R. R. Co., 10 Gush. 506. 

A carrier is not liable for the loss of a 
box of jewelry belonging to a third person, 
put, up for sale as merchandise, although 
packed in a trunk. Deception may as easily 
be effected by imposing upon the carrier 

, valuable merchandise, under the gnise of the 
owner's travelling baggage, as by a direct 
verbal misrepresentation. Richards V. 

Westcott, 2 Bosw. 589; Orange Co. Bank 
v. Brown, 9 Wend. 85. 

A trunk containing nothing but merchan
dise, is not baggage for the safety of which 
a carrier is liable. Pardee 'd. Drew, 25 
Wend. 459. See Michigan, &c. R. R. Co. v. 
Oehm, 56 Ill. 293. 

Silver-ware in a trunk is not baggage. 
Bell v. Drew, 4 E. D. Smith, 59. 

Baggage does not inclnde a feather-bed 
which a passenger on an ocean steamship 
carries with her, but does not require for 
use on the voyage. Connolly 11. Warren, 
106 Mass. 146. 

Baggage does not include a dog,-espe
cially upon a railroad having a public reg
ulation that "live animals are allowed as 
baggagemen's perquisites." Cantling d. 

Hanntbal, &c. R. R. Co., 54 Mo. 385. ' 
BAIL, V. To undertake that a defend

ant will appear and submit to the juris
diction and judgment of the court. 
Bail, n. : persons who engage as sureties 
for a defendant that he will appear when 
called in court and answer to its process. 

This is an important topic in common
law practice, connecting closely with 
arrest. A defendant being arrested, 
gives bail j that is, procures sureties who 
will undertake that he shall appear when 
called. On their executing a formal en
gagement to this effect, pursuant to the 
law of the jurisdiction, the defendant is, 
in theory of law, delivered to the custody 
of (bailed to) his sureties; but practically 
is allowed to go at large. Should the 
bail, i.e. the sureties, become distrustful 
that he will keep his engagement, they 
may sun'ender him to judicial custody. 

Bail, meaning now the sureties, are 
tenned bail above, i.e. sureties who bind 
themselves either to satisfy the plaintiff 
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for his demand as recovered, with costs, 
or to see that defendant shall render 
himself to the proper person. Bail of 
this description have the authority of 
jailers to take the principal into their 
actual custody (even on Sunday), and 
to surrender him to prison. This power 
distinguishes them from mainpernors. 
01' bail are termed bail below; by which 
are meant sureties who enter into a 
bond conditioned that the defendant will 
appeal' at the comt and day named in the 
process of arrest. Bail below, and bail 
above, are currently called, respectively, 
common bail, which expression means 
fictitious sureties, entered as matter of 
form, and amo\lIlting only to an appear
ance by defendant, but involving no real 
security to the plaintiff i and special bail, 
meaning real persons, who undertake, re
sponsibly, for defendant's appearance. 

Bail is also employed in several phrases 
in the French law, denoting several 
kinds of contracts i for instance: 

Bail a cheptel: a contract for letting 
animals. 

Bail a ferme: a contract of letting 
lands. 

Bail it loyer: a contract of letting 
houses. ' 

Bail a rente: a contract which par
takes of the nature of the contract of 
sale, and that of the contract of lease; it 
is translative of property, and the rent 
is essentially redeemable. (Poth. Bail it 
Rente, 1, 3.) Clark v. Christ's Church, 
4 La. 286. 

BAIL COURT. An English court, 
auxiliary to the queen's bench. It 
hears and determines ordinary motions, 
and questions of pleading and practice; 
and is otherwise known as the practice 
court. Brown; Wharton. 

BAILIFF. Originally, a person put 
in charge of something; one to whom 
powers of custody : or care are in-
trusted. . 

Hence, 1. In early English law, a 
class of local magistrates. 

2. A sheriff's deputy; one to whom a 
sheriff intrusts his prisoners for imme
diate safe-keeping. 

3. A private person who has the care, 
custody, and management of lands or 
goods, ·for the benefit of their owner. 
In this sense the word is used ill cases 

speaking of the ,action of account render, 
which is brought to compel an account
ing b'om a custodian of property, who 
is often termed bailiff: 

There are several kinds of bailiffs, whose 
offices and employments greatly differ from 
one another, yet they agree in that the 
keeping or protection of something belongs 
to them all. EnCl!' Lond. 

Every county lS divided into hundreds, 
within which, in ancient times, the people 
had justice administered to them by the 
several officers of every hundred, which 
were the bailiffs; but now the bailiff's 
name and office is grown into contempt, 
they being generally officers to serve writs, 
&c., within their liberties; though chief mag
istrates in divers towns are called bailiffs. 
Of the ordinary bailiffs there are several 
sorts, viz.: bailiffs of liberties; sheriff's 
bailiffs; bailiffs of lords of manors; bailiffs 
of husbandry, &c. Bailiffs of liberties are 
those bailiffs who are appointed by every 
lord within his liberty. Bailiffs errant or 
itinerant, to go up and down the county to 
serve process, are out of nse. Jacob. 

Bailiff nsually signifies sheriffs' officers, 
who are either bailiffs of hundreds or 
special bailiffs. Bailiffs of hundreds are 
officers appointed over those respective dis
tricts, by the sheriffs, to collect fines therein, 
to summon juries, to attend the judges and 
justices at the assizes or quarter sessions, 
and also to execute writs and processes in 
the several hundreds. Special bailiffs are 
that lower class of persons employed by 
the sheriffs for the express purpose of 
sC):,ving writs, and making arrests and exe
cutions, &c. Those persons also who have 
the custody of tbe king's castles are called 
bailiffs, as tile bailiff of Dover Castle. The 
chief magistrates of particular jurisdictions 
are also called bailiffs, as the bailiff of 
Westminster for example. There are also 
bailiffs of courts baron, bailiffs of the 
forest, &c. ( Gowel; Tel'mes de la Ley.) 
Brown. 

BAILIWICK. The territory over 
which a sheriff or bailiff exercises j uris
diction. 

BAILMENT. A contract whereby 
chattel property is delivered by one to 
another, upon an engagement that the 
latter shall do something with or to it, 
and afterwards return or account for it. 
Bail, v.: to deliver a thing to a person, 
upon his engagement to do some act 
to or with it j and then retmn or ac
count for it. Bailor, one who delivers, 
and bailee, one who receives, something, 
to perform some act in respect to it. 

Many definitions of bailment have 
been given j the idea involved is so com
plex and comprehensive, that it can 
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sca~cely be ex~r~ssed with accuracy in I part of the bailee's engagement; and 
a smgle proposltlOn. this seems well warranted by the scope 

Bailment, ,~ccor~ng to Blackstone (2 of the duty of the bailee, as understood 
Com. 466), IS a dehvery of goods in trust in former years. But, in modern times, 
upon a contract, expressed or implied that 
the trust shall be faithfully execut~d on many engagements which are understood 
t~e part of the bailee;" to which Sir Wil- to be bailments do not involve a return, 
ham Jones adds, " and the goods redeliv- except in a most remote and strained 
ered as soon as the time or use for which Th . 
they we.re bailed shall have elapsed or been sense. us, a delIvery of goods to a 
per!0rmed.:'. (Law qf Bailm. 117.) Jacob. carrier is commonly considered a bail
TillS defimtlOn has been adopted in sub- mentj yet the carrier does not return 
stance by several writers. See Bell; 2 Kent them, except upon the fiction that a de-
668; .Tomlins. ' 

Bailment, from the French bailler to de- Ii very to the consignee operates as a re-
liver, is a delivery of goods for soO::e pur- turn to the consignor. It seems better 
pose, upon a contract, express or implied, to rega.rd the idea of return as not be
that, after the purpose has been fulfilled ing an essential elemeut in the defini
they shall be redelivered to the bailor 0; tion. 
otherwise dealt with, according to his di;ec

Sir William Jones, following the princi
pies. of the civil law, acknowledges five 
specIes: 1. Depositum, which is a naked 
bailment, without reward, of goods to be 
kept for the bailor. 2. Mandatum or com
missi'On: when the mandatory un'dertakcs 
without recompense, to do some act about 
the t~ng bailed, or simply to carry them. 
3. Commodatum, or loan for use; when 
goods are bailed, without pay, to be used 
f?r a certain time by th~ ba!lee. 4. Pigno
rt acceptum; when a thmg IS bailed by a 
deb:or to his creditor in pledge, or as a se
cUl'!-ty f~r the debt. 6. Locatum, or hiring; 
whICh IS always for a reward; and this 
b~ilmen~ is either (1) locatio rei, by which the 
hIrer gams the temporary use of the thing' 
or (2) locatio operisfaciendi when work and 
labor or care and pains ar~ to be performed 
or bestowed on the thing delivered' or 
(3) locatio operis mercium vehendarum ~ben 
goods are bailed for the purpose of being 
carried from place to place, either to a pub
lic carrier, or to a private person. Jones 
Bailm.36. 

tions, or (as the case may be) kept till he 
reclaims them. "2 Stepk. Com. 80. Black
stone's definition (quoted supra) does not 
point to the duty of redelivery or delivery 
over according to the directions of the bail
or, wbich seem to be usually involved in the 
idea of a bailment. ld. note m. 

Bailment is a delivery of a thing in trust 
for some special object or purpose, and 
upon a contract, express or implied to con
form to the object or purpose 'of the 
trnst. Story Bailm. 3. 

Jones' decision has been criticised as de
fective because it does not include chattels 
delivered under such circumstances that a 
return of tbem is not contemplated; as in 
the case of goods sent to a factor for sale 
Yet it is doubted whether tbe term bail~ 
ment is strictly applicable to goods thus 
entrusted to a factor. Edw. Bailm. 33,34. 

Bailment is a word of French origin sig
nificant of the curtailed transfer, the deliv
ery or mere handing over, which is appro
priate to the transaction. Schomer, Pers. 
Pro 696. 

Chief Justice Bronson (in a dissenting 
opinion) declared the distinction between 
cases of bailment and of sale to be this: 
when the identical thing delivered, though 
in an altered form, is to be restored, the 
contract is one of bailment, and the title to 
the property is not changed; but where 
there is no obligation" to restore the specific 
article, and the receiver is at liberty to re
turn another thing of equal value, he be
coming a debtor to make the return, and the 
title to the property being changed the 
transaction is a sale. (7 Cow. 762,' 766, 
note a; 21 Wend. 83; 2 Barb. 620; 2 N. Y. 
163; 3 Mas. 478 ; 1 Blackf. 363; 2 Kent, 689' 
Jones Bailm. 64, 102; StO'7/. Bailm. § 283' 
439.) Mallory V. Willis, 4 N. Y.76. ' 

The test of a bailment is that the identi
cal thing is to be returned; if another thing 
of equal value is to be returned, the trans
action is a sale. Marsh V. Titus, 0 Tkomp. 
~ C. 29; 3 Hun, 660. 

Many of the definitions involve the 
idea of a return of the property, as a 

Bailments are divisible into three kinds: 
1. Those in which the trust is exclusively 
for the benefit of the bailor, or of a third 
person; 2. Those in which the trust is ex
clusively for the benefit of the bailee' 3. 
Those in which the trust is for the ben'efit 
of both parties, or of both or one of them 
and a third party. The first embraces de
posits and rna .dates ; the second gratuitous 
loans !~r use; the third, pledge; or pawns, 
and hIrIng and letting to hire. A deposit is 
a naked bailment of goods to be kept for 
the bailor without recompense; and to be 
returned when the bailor shall require it. 
A mandate is a bailment of goods without 
reward, to be carried from place to place, or 
to have some act performed about them. 
A loan for use, or commodatum, is a bailment 
of goods to be used by the bailee tempora
rily, or for a certain time, without reward. 
A pledge, or pawn, is a bailment of goods 
to a creditor as security for some debt or 
engagement. A hiring, or locatio-conductio 
is a bailment always for a reward or com: 
pensation. Story Bailm. 4 
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BALLOT. The paper embodying a 
vote; the choice of an elector, expressed 
in writing or print. 

Is opposed to a vote by words or signs, 
such as a vote by yeas and nays, by raising 
the hand, or bv rising. A printed paper 
may be a ballot": writing with pen and ink 
is not essential. Opinion of the Justices, 7 
Me. 414. 

A constitutional provision that elections 
shall be by ballot, means and requires that 
the voter shall be protected in absolute se
crecy, as to the vote which he casts. Wil
liams v. Stein, 38 Ind. 89. 

BAN; BANN. A proclamation, or 
public notice; an edict, particularly one 
embodying a prohibition, excommunica
tion, or curse. 

Bans of matrimony. Public notice 
has long been required, by English stat
utes, to be given, by audible announce
ment in parish church or authorized 
public chapel, of any iutended marriage. 

. It involves an opportunity to any person 
to interpose au objection to the mar
riage; which is called forbidding the 
bans. 

BANCUS. A bench; a high seat. 
The original name of one of the English 
courts, afterwards termed communis ban
cus, the common bench, by way of dis
tinction from bancus regis, the king's 
bench, and known in later times as tbe 
court of common pleas. The term banoi 
nan'atores was used to designate advo
cates in this court. 

Baneus regis. The king's bench. 
The name of one of the English courts, 
wbich during its existence W6S the su
preme tribunal after parliament. It 
was so termed because in theory it was 
beld and its proceedings were bad coram 
ipso rege, - before the king himself; 
and in ancient times the king in person 
sometimes sat in tbe court. James I., 
however, was not allowed to sit in banco 
regis for the purpose of deciding a cause 
or delivering an opinion, Lord Coke 
being at the time chief justice. The 
initial letters B. R. are frequently used 
in the old reports to designate the court. 

BANK. A bench. 1. The bench or 
seat occnpied by judges. Hence, the 
seat of justice; a court. Particularly, 
the full court sitting for the determina
tion of questions of law, termed sitting 
in bank; as distingnished from one or 
more judges sitting to determine ques-

tions of fact , generally with a jury, 
termed sitting at nisi prius. In this 
sense the word more frequeutly occurs 
in the form banco 

2. An establishment for the custody 
of money; or for the loaning and invest
ing of money; or for the issue, exchange, 
and circulation of money; or for more 
than one or all of these purposes. The 
term is applied to the incorporation or 
associa.tion authorized to perform such 
functions; to the body of directors or 
other officers authorized to manage its 
operations; and to the office or place 
where its business is conducted. Ac
cording to the functions exercised by 
them, as enumerated above, banks are 
classified as hauks of deposit, of dis
count, and of circulation. Savings 
banks (q. v.) are banks for deposit and 
investment of money merely; and all 
banks whicb receive money on deposit, 
to be repa.id on demand or on notice, 
with or without interest, are banks of 
deposit. Banks of discount loan or 
advance money on negotiable paper or 
other security, deducting, as discount, 
an allowance for interest. Banks of 
circulation issue their notes intended 
to circulate as money, which are termed 
bank-notes, or bank-bills. All these 
operations are, in general, performed 
by the same bauk; and, in addition, 
the transmission of money by means of 
bills of exchange is largely engaged in. 
The word is generally limited in appli
cation to a corporate body, the term 
banker designating an individual en
gaged in the business of banking. 

The receiving of deposits by a chartered 
company, and loaning or investing the same 
for the benefit of depositors, is a business 
of banking. Banks, in the commercial 
sense, are of three kinds: 1. Of deposit; 
2. Of discount; 3. Of circulation. It may 
be that all or any two of these functions 
are exercised by the same association; but 
there are banks of deposit without author
ity to make discounts or issue a circulating 
medium. Thus an institution for receiving 
savings, though established for the encour
agement of thrift among laborers and oth
ers, and required by the charter to invest 
all moneys, and divide among depositors all 
the net income, without compensation to its 
managers, may he regarded as a bank; and 
such an institution is "a bank or company 
engaged in the business of banking," within 
the purview of the United States internal 
revenue laws. Bank for Savings v. The 
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Collector, 3 Wall. 495. Compare State v. 
Louisiana Savings Co., 12 La. Ann. 568. 

Banks, in the commercial sense, are of 
three kinds: 1. Of deposit; 2. Of discount; 
3. Of circulation. An institution exercising 
one only of these functions may be a bank 
in the strictest commercial sense. Oulton 
v. Savings Institution, 17 Wall. 109. 

The term "incorporated bank," in Mass. 
Gen. Stat. ch. 161, § 39, - punishing ali 
officer, &c., of any incorporated bank who 
fraudulently converts to his own use any 
money, &c., belonging to the bank or depos
ited therein, - includes banks chartered 
since the passage of that act as well as 
those then existing, and includes banking 
corporations organized under the laws of 
the United States and located in Massachu
setts, as well as like corporations created 
by the laws of the commonwealth. Com
monwealth v. Tenney, 97 Mass. 50. 

Banking powers consist in the right of 
issuing notes, making discounts, and receiv
ing deposits. N. Y. Firemen Ins. Co. v. Ely, 
2 Cow. 678. 

A corporation whose charter, passed be
fore the existence of any restraining acts; 
provides that" it shall be lawful for them 
to employ all such surplus capital as may 
belong or accrue to said company in' the 
purchase of public or other stock, or in any 
other moneyed transaction or operation not 
inconsistent with the constitution and laws 
of this state, or of the United States, for 
the sole benefit of said company," pos
sesses banking powers; and, even after the 
main object of their incorpora.tion has been 
accomplished, they may continue the bank
ingbusiness. So held, where statutes passed 
subsequent to the charter recognized the 
corporation as a bank. People v. Manhat
tan Bank, 9 Wend. 351, 383.. 

The name bank imports a corporation, 
and a statute refE'rring to a bank by name 
may be deemed a legislative recognition of 
its corporate existence. State v. Helmes, 
3 N. J. L. 764. 

Bank means an institution incorporated 
for banking purposes; and does not, as 
used in Massachusetts, include officcs of 
individuals or copartnerships doing business 
as private bankers. Way v. Butterworth, 
106 Mass. 75. 

Bank includes banking institutions, 
whether owned by a natural person, a part
nership, or a joint-stock company. Re 
Leavenworth Sav. Bank, 14 Bankr. Reg. 92. 

The phrase "any other bank," as used 
In a bank charter, applies only to incorpo
rated banks. Campbell v. Farmers' Bank, 
10 Bush, 152. 

The terms bank and bankiug institutions, 
as used in the legislation of Ohio, are con
fined to corporations authorized to issue 
bills or notes for circulation. Ohio Life 
Ins., &c. Co. v. Debott, 16 How. 416, 438. 

The terms bank or banker include any 
person, firm, or company having a place of 
business where credits are opened by the 
deposit or collection of money or currency 

subject to be paid or remitted upon draft, 
check, or order; or where money is ad
vanced or loaned on stocks, bonds, bullion, 
bills of exchange, or promissory notes; or 
where stocks, bonds, bullion, bills of ex
change, or promissory notes are received 
for discount, or for sale. Act of congress 
of July 13, 1866, § 9, 14 Stat. at L. 115. 

Bank-bill; bank-note.' A promissory 
note, made and issued by a bank or bankt'r 
under authority of law, payable on de
mand to the bearer. On account of the 
legal regulation of their issue, a certain 
credit is attached to bank-notes, and the 
readiness with which they pass from hand 
to hand, being payable to any holder on 
demand, makes them a convenient substi
tute for legal money; and they circulate 
as cash in ordinary business transactions. 
They are generally deemed a good tender, 
unless objected to. They are not, at com
mon law, subject to be taken on execu
tion; but this rule has been changed by 
statute in many of the United States, and 
they may be levied upon under an execu
tion; but, usually, are not sold, .being ap
plied upon the execution as cash. They 
differ from ordinary promissory notes only 
in the recognition of them by general con
seut, and by the law to some extent, as a 
substitute for aJld eqnivalent to IE'galmoney; 
in other respects they are governed by tbe 
rules applicable to promissory notes pay
able to bearer. Indorsement of them not 
being usual or proper, many questions 
arising as to rights of ·parties to other ne
gotiable paper have no application to 
bank-bills. 

Promissory notes issued by an individual 
in his own name, printed or embellished in 
the style usual in bank-notes, made payable 
at the subscriber's exchange and banking 
office, and countersigned by a "cashier," 
are not bank-notes within the meaning of 
a rule that notes in the similitude of au
thorized bank-notes issued by any other 
bank, to be circulated as money, are void. 
James v. Rogers, 23 Ind. 451. 

Unsigned sheets of paper, although duly 
engraved and adapted for bank-bills, are 
not bank-bills. Commonwealth v. Clancy, 
7 Allen, 537. 

A note forged in the name of a bank, 
which promises to pay "out of the joint 
funds of the association," is within thc 
statute forbidding the passing and intent 
to pass counterfeit notes. Knapp's Case, 
6 Oity H. Rec. 18; and see United States v. 
Winslow, 2 Orunch C. Ct. 47. 

The words bank-bill and bank-note, in 
their popular sense, are used synonymously. 
Stat~ v. Hays, 21 Ind. 176; Low 1'. People, 
2 Park. Or. 37. 

Bank-notes, bank-bills, and promissory 
notes, such as are issued by the directors of 
a bank incorporated by the legislature of 
Vermont, mean the same thing; so that 
the expression in a statute, "bank-bill or 
promissory note," is an evident tautology. 
State v. Wilkins, 17 Vt. 151. 
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Bank-notes are not" goods and chattels," 
nor "money." United States v. Bowen, 
2 Cranch C. Ct. 133. 

The terms bank-notes and current funds. 
when used in notes and obligations, import 
genel'ally such as are convertible into gold 
and silver at par. Williams v. Arnis, 30 
Tex. 37, 49. 

Bank money means that species of money 
called bank-notes; and of that species the 
parties in this case meant that sort or va
riety called Mississippi bank-notes. Hopson 
v. Fountain, 6 Humph. 140. 

3. A slight acclivity or elevation of the 
land; particularly the earth bordering 
on a river, canal, or other watercow·se. 

The banks of a river are understood to 
be the earth which contains it in its ordi
nary state of high water; on the Missis
sippi, where there are levees, the levees 
form the banks. (La. Code;art.869.) Pulley 
v. Municipality No.2, 18 La. 278; and see 
Stone v. Augusta, 46 Me. 127; Howard v. 
Ingersoll, 13 How. 381. 416. 

"On the west bank" of a river, does not 
include military posts which are 92, 132, 
and 191-miles west of the river. Caldwell's 
Case, 19 Wall. 264. 

A grant bounding on "the bank" of a 
creek does not convey the land to the 
centre of the creek, but only to low-water 
mark. Halsey v. McCormick, 13 N. Y. 296. 

BANKER. A person who deals in 
money; a person engaged in the busi
ness of banking, as an individual or as 
a member of a copartnership. Wbere 
persons carrying on such business con
stitute a corporate body, the institution 
is termed a bank (q. v.), or a banking 
association. 

Banking, in its most enlarged siguifica
tion, includes the business of receiving de
posits, loaning money, and dealing in coin, 
bills of exchange, &c. And the banks 
created by the authority of law are those 
which, in addition to the ordinary business 
of banking common for all persons to 
engage in, make and issue their paper to 
circulate as money, which are termed banks 
of circulation. By a long course of legis
lation in Ohio, banking has acquired a re
stricted legal signification, applying only to 
those banks which exercise the functions 
of issuing paper money. And a statute 
relating to taxation of banks and bankers 
should be construed, not as including pri
vate dealers in deposits, exchange, and dis
counts, but as confined to incorporated 
institutions and incorporated associations 
clothed with power of issuing paper money. 
Exchange Bank of Columbusv. Hines, 
3 Ohio St. 1, 3. 

The term banker includes all the husi
ness of a money-changer, and the term 
money-changer signifies a broker who deals 
in money and exchanges. A banker may 

be required to take out a license under a 
provision of a city charter which applies 
to money-changers. Hinckley v. Belleville, 
43 fll. 183. 

A dealer in capital; an intermediate 
party between the borrower and lender. 
Curtis v. Leavitt, 16 N. Y. 9, 167. 

BANKRUPTCY. A system or 
branch of jurisprudence, 'founded on 
positive law, devoted to ascertahling the 
insolvency of traders, collecting their 
assets for distribution among creditors, 
and giving to themselves, in proper 
cases, a discharge from indebtedness. 
Also, a condition of indebtedness or 
pecuniary embarrassment, which ex
poses or, entitles a person to have his 
property taken for division among his 
creditors, and (in cases) to be discharged 
from their claims. Bankrupt: a per
son who has been judicially ascertained 
to he, by law, entitled or subject to 
have his property taken for distribution 
among creditors, while he may receive 
discharge from their claims. Also, often, 
but loosely, applied to one who is un
questionably subject to such adjudica
tion, though it has not yet been passed. 

The above definitions are framed 
upon the actual employment of the 
terms in American jurisprudence at the 
present day, rather than upon their ety
mology or original meanings. The 
relative force of the words bankruptcy 
and insolvency has been the subject of 
much discussion in the American 
courts, in cases involving a considera
tion of the powers of congress and of the 
states, over the status of embarrassed 
debtors. Were the language of the sub
ject to be framed anew, we should 
advise employing the term insolvency 
to signify the condition of being indebt
ed beyond the value of one's assets; and 
bankruptcy to signify an intention 
(either fraudulent or compelled by in~ 
ability) not to pay indisputable debts, 
evidenced by some act which the law 
designates as sufficient proof of the in
tent to warrant a judicial distribu
tion of the estate. An insolvent law 
would then be a law under which a 
debtor might obtain relief, by way of dis
charge, from overwhelming indehted
ness, upon compliance with propel' con
ditions as to proof of good faith in 
incurring the debts, and surrender of 
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all available assets, to be applied to
wards payment. And a bankrupt law 
would be a law under which a creditor 
might institute proceedings against a 
debtor, who, by an act of bankruptcy, 
had manifested an intent not to pay a 
conceded debt, to compel a surrender of 
all assets, and a judicial distribution of 
them, upon the condition of a jUst dis
charge of the debtor from indebtedness 
that might remau.. But it is not prac
ticable to reconcile all the existing leg
islation as conforming to' this 01' to any 
systematic use of the two words: they 
have not been kept distinct in meaning. 
The power conferred upon congress by 

' the constitution, to legislate upon the 
subject, is a power to establish" uniform 
laws on the subject of bankruptcy; " yet 
congress has unhesitatingly authorized 
proceedings of involuntary bankruptcy, 
and discharges of debtors, not traders, 
and at their own request; implying that 
the term bankruptcy fairly extends to 
these' subjects. 

Bankruptcy was, under the act ot con
gress of March 2, 1867, and amendatory 
act of June 22, 1874 (now repealed), 
incurred by, and might be predicated 
of, any person: 

Who departs from the state, &c., of 
which he is an inhabitant, with intent 
to den'aud his creditors; 

Who, being absent, remains absent, 
with such intent; 

Who conceals himself, to avoid the 
service of legal process, &c.; 

Who conceals or removes any of his 
property, to avoid its being attached, &c. i 

Who makes any assignment, &c., of 
his estate, property, &c., with intent to 
delay, defraud, or hinder his creditors; 

Who has been arrested and held in 
custody under process out of any court, 
.where he resides or has property, founded 
upon a demand provable against a bank
rupt's estate, aud for a sum exceeding 
one hundred dollars, such process remain
ing in force for a period of twenty days, 
or who has been actually imprisoned for 
more than twenty days in a civil action 
founded on contract for the sum of one 
hundred doHars or upward ; 

Who, being bankrupt or insolvent, or 
in contemplation of bankruptcy or insol
vency, makes any payment, gift, or other 

transfer of money or other property, &c., 
or confesses judgment, or procures his 
properly to be taken on legal process, 
with intent to give a preference to credi
tors, or to persons liable for him as in
dorsers, &c., or with the intent to defeat or 
delay the operation of the bankrupt laws; 

Who, being a bank, banker, broker, 
merchant, trader, manufacturer, or min
er, has fraudulently stopped payment, or 
has stopped or sus]!leuded and not re
sumed payment, within a period of forty 
days, of his commercial paper; 

Or who, being a bank or banker, fails 
for forty days to pay any depositor upon 
demand of payment lawfully made. ' 

The definition of bankrupt has varied at 
different periods of our legal history. A 
bankrupt may perhaps be defined generally 
as a person who, by reason of some act or 
circumstance indicating a failure to meet 
his liabilities, and called an act of bank
ruptcy, has been adjudicated a bankrupt 
by a court of competent jurisdiction for 
that purpose. ~Mozle'!l ~ W. 

As to the distinction between bankrupt
cy and insolvency, it may be said that in
solvent laws operate at the instance of an 
imprisoned debtor; bankrupt laws, at the 
instance of a creditor. But the line of par
tition between bankrupt and insolvent laws 
is not so distinctly marked a,s to define 
what belongs exclusively to the one and 
not to the other class of laws. Sturges v. 
Crowninshield, 4 Wheat. 122. 

Insolvency means a simple inability to 
pay, as debts should become payable, 
whereby the debtor's business would be 
broken up; bankruptcy means the particu
lar legal status, to be ascertained and de
clared by a judicial decree. Matter of 
Black, 2 Ben. 196. 

Bankruptcy does not consist in the pro
ceedings in court: it occurs in the course 
of a man's business. The proceedings are 
to ascertain whether or not he is a bank
·rupt. Exp. Breneman, Crabbe, 456, 465. 

Bankruptcy is an inability to pay one's 
debts; as used in the constitution of the 
United States, it is synonymous with insol
vency, and not confined to traders. Many 
other definitions collected. Sackett v. An
dross, 5 Hill, 327; but see Kunzler fl. Ko
haus, !d. 317, 319. 

The leading distinction between a bank
rupt law and an insolvent law, in the prop
er tecbnical sense of the words, consi8ts in 
the character of the persons upon whom it 
is designed to operate, - the former contem
plating as its objects bankrupts only, that 
is, traders of a certain description; the lat
ter, insolvents iB general, or persons unable 
to pay their debts. This has led to a 
marked separation betwel'n the two sys-, 
tems, in principle and in practice, which in 
England has always been carefully main-
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tained, although in the United States it has 
of late been effectually disregarded. In 
further illustration of this distinction, it 
may be observed that a bankrupt law, in 
its proper sense, is a remedy intended pri
marily for the benefit of creditors; it is set 
in motion at their instance, and operates 
upon the debtor against his will (in invitum), 
although in its result it effectually dis
charges him from his debts. An insolvent 
law, on the other hand, is chiefly intended 
for the benefit of the debtor, and is set in 
motion at his instance, though less effective 
as a discharge in its final result. lb. 

The only substantial difference between 
a strictly bankrupt law and an insolvent 
law, lies in the circumstance that the for
mer affords relief upon the application of the 
creditor, and the latter upon the applica
tif;m of the debtor. In the general charac
ter of the remedy there is no difference, 
however much the modes by which the 
remedy may be admiilistered may vary. 
Martin v. Berry, 37 Cal. 208, 222. 

Certain pro rata advances by the stock
holders of a manufacturing company were, 
by the v'ote of the company, to be allowed 
and paid as debts "if the company should 
become bankrupt and discontinue busi
ness." Held, to mean a bankruptcy in the 
legal sense, and not merely such financial 
embarrassment as obliged the company to 
discontinue business. Barr v. Bartram 
Manuf. Co., 41 Conn. 602. 

BANNERET. A name of dignity 
in England, denoting a degree next to 
II> baron, and above a knight. Knights 
banneret were made in the field by the 
ceremony of cutting off the point of the 
standard, and making it, as it were, a 
banner; this conferred a dignity ac
counted so honorable that they were al
lowed to display their arms in the royal 
army, as barons did, and might bear 
arms with supporters. It is not a title of 
nobility, and is now nearly if not quite 
extinct. The word is sometimes spelled 
Baneret. 

BANNS. A proclamation of inten
tion to marry, which the law of Eng
land, and of some of the United States, 
requires should be made before the cere
mony, to afford opportunity for objec
tions. See BAN. 

BAR has two technical senses in ju
risprudence. 1. In pleading, any mat
ter which is a final defence to the ac
tion is called matter in bar, or a 
defence in bar, in distinction from an 
objection or defect which may be snp
plied, such as a misnomer or non-join
der of a,party, after which the suit can 

proceed. Thus, a plea which sets up an 
absolute or final defence is called a plea 
in bar; such pleas are payment, infan
cy, fraud, denial of having made the 
contract or committed the tort sued 
upon, &c. 

2. From a practice, not very extensive 
in the United States, but said to be 
more distinct in England, of calling a 
space in a court-room inclosed by rails 
or other convenient barrier, and appro
priated tb advocates, "the bar of the 
court, " there has arisen a use of the term 
bar to signify the members of the legal 
profession; those who are entitled to 
sit within the bar. So, admission to 
the franchise or office of attorney or 
counsellor is often styled admission 
to the bar; and proceedings in the 
presence of the court are said to take 
place at bar. The particular cause on 
argument is often spoken of as the case 
at bar, in distinction from causes pre
viously decided, and cited as precedents; 
and, in criminal trials, the person ar
raigned is styled the prisoner at the bar. 

Bar, or barr, in.a legal sense, is a plea 
or peremptory exception of a defendant,· 
sufficient to destroy the plaintiff's action. 
And it is divided into bar to common in
tendment, and bar special; bar temporary, 
and perpetual. Bar to a common intend
ment is an ordinary or general bar, which 
usnally is a bar to the declaration of the I 

plaintiff; bar special is that which is more J 

than ordinary, and falls out upon some 
special circumstances of the fact, as to the <:; 
case in hand. (Termes de la Ley.) Jacob. J 

Bar is used in several senses: 
1. Of the place where prisoners stand to 

be tried; hence the expression" prisoner at 
the bar." 

2. Of the place where barristers stand in 
court to speak for their clients; hence the 
term barristers. 

3. Of the profession of a harrister, and 
the persons who practise it. 

4. Of an impediment; thus we speak of 
uses or limitations in a deed "in bar of 
dower," because. they are intended to pre
vent a wife becoming entitled to dower out 
of the lands comprised in the deed. 

6. Of pleas in bar, which are pleas which 
go to the root of a plaintiff's action, and, 
if allowed, destroy it entirely. 

6. A trial at bar in one of the superior 
courts of common law (generally the court 
of queen's bench) means a trial before the 
full court, or a quorum which shall repre
sent the full court. Mozley &- W. 

Barring estate tail Formerly, an es
tate tail could only be barred by levying a 
fine or suffering a common recovery. At 
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the present day, it can only be balTed, in 
the case of freeholds, by a disentailing 
deed, and, in the case of copy holds, by sur
render, or (if the estate is equitable) by a 
disentailing deed executed in accordance 
with the Stat. 3 & 4 Wm. IV. ch. 74. 
Neither a will, nor a contract of sale, nor 
any other deed or instrument, not being a 
special act of parliament, is of any force or 
efficacy whatsoever, unless preceded by the 
proper statutory mode of bar, to pass or to 
convey an estate tail to the devisee or con
tractee, or other person whatsoever; nor 
may the courts of equity, in favor of a pur
chaser for value, execute the contract by 
decreeing the heir in tail to carry out the 
act which his ancestor has left incomplete. 
Brown. 

BARGAIN. A mutual agreement. 
If there is any distinction between the 

words bargain and agreement, it is that bar
gain more prominently brings into view the 
mutuality of contract than does agreement. 
Sage v. Wilcox, 6 Conn. 8l. 

Bargain involves the idea of a mutual 
act of two persons, even more strongly 
than agreement. The latter is sometimes 
used in the sense of promise or engage. 
But bargain is seldom used, unless to denote 
a mutual contract or undertaking. Pack
ard v. Richardson, 17 Mass. 122. 

That bargain, in a statute of frauds re
quiring some memorandum of the bargain 
to be made, &c., does not involve or require 
the considera.tion.to be stated, see Egerton 
v. Matthews, 6 East, 307. 

Bargain and sale. The transfer of 
the property in a thing from one person 
to another, upon valuable consideration, 
by way of sale. Also, the instrument or 
conveyance by which such transfer is 
made; which (of laD(~s) is frequently 
termed a deed of bargain and sale. 

The term bargain and sale was used 
in early English law in the sense of a 
mere contract for the conveyance of 
land for a valuable consideration: the 
land itself did not pass, there being no 
livery of seisin; and as the seisin and 
possession remained in the bargainor, 
the contract was merely a sale of a use. 
The bargainor stood seised of the land 
to the use of the bargainee, to the extent 
to which it was affected by the transac
tion; and the bargainor's estate was 
still good at law, though a court of 
equity considered the estate as belong
ing to the bargainee, who had paid the 
money. After the statute of uses, how
ever, the bargainee's interest was, by 
the operation of that statute, trans
ferred into a legal estate, the possession 
being transferred and annexed to the 

use by the statute; and bargain and 
sale became one of the ordinary lllodes 
of conveying land, and has since con
tinued to be used for that purpose in 
England and the United States. The 
operative words of conveyance usually 
employed are "bargain and sell," or 
"bargained and sold," but these are 
not essential; any equivalent words, or 
words which would have been sufficient 
to raise a use upon a valuable considera
tion before the statute of uses, are suffi
cient. 

The term bargain and sale is also 
used of transfers of personal property; 
meaning an agreement to sell, followed 
and completed by an actual sale: the 
word bargain expressing the agreement 
as to the terms of the transfer, the word 
sale denoting the completion of the con
tract, passing the property from the sel
ler to the buyer. A bargain and sale 
may, in general, be made by mere word 
of mouth. Instruments in writing are 
frequently resorted to, however, and in 
some cases ~ as the sale of a vessel
are necessary. Sometimes a mere note 
or memorandum of the terms of the con
tract is sufficient, but, in general, a 
formal conveyance, termed a bill of sale 
(q. v.), is employed. As in bargain and 
sale of real property, the distinguishing 
characteristic is the pecuniary or other 
valuable consideration for which the 
property is transferred. The party 
agreeing to sell is termed the bargainor j 
the party agreeing to purchase, the bar
gainee. 

BAR-MASTER. The bar-master of 
the High Peak is an officer appointed by 
her majesty, under Stat. 14 & 15 Vict. 
ch. 94, § 9, to execute all precepts and war
rants directed to him by the steward of tbe 
barmote courts, and to accompany the 
steward in taking views of the mines. He 
holds his office during the pleasure of hl'r 
majesty, and may (with such consent as is 
specified in the act) appoint deputy bar
masters for certain districts or ., liberties" 
(seven in number) within the jurisdiction 
of the barmote courts. MozleY!f W. 

BARMOTE COURTS. Two courts, 
called the great and small barmote 
courts, having jurisdiction, under sec
tion 16 of the High Peak mining cus
toms and mineral courts act (Stat. 14 
& 15 Vict. ch. 94), of controversies in
volving the regulation of groves, posses-
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sions, and tradi of miners, within the 
hundred of High Peak, in Derbyshire. 
Mozley &' W.; Wharton. 

BARN. See State v. Wolfcnberger, 20 
Ind. 242; State v. Shaw, 31 Me. 250; Peo
ple v. Taylor, 2 Mich. 250; State v. Laughlin, 
8.Jones L. 354; ld. 455; State v. Jim, ld. 459; 
State v. Cherry, 63 N. C. 439; Ratekin ~. 
State, 26 Ohio St. 420. 

BARON. 1. A vassal holding directly 
from the kiug. Its original significa
tion was probably the same as the Latin 
vir, gradually limited to a man able to 
bear arms, then to one bound to render 
military or other service to the king, or 
to a tenant holding directly from the 
crown. 

2. As a title of nobility, baron de
notes a degree next in rank to a vis
count, being the fifth and lowest degree 
of nobility. This use of the word grew 
ont of a further limitation of the orig
inal meaning; the term baron at one 
time including all the nobility of Eng
land. But it has long been applied only 
to the particular rank mentioned. 

It is probable tbat, formerly, in this 
kingdom, all those were called barons that 
had such seigniories as we now call courts
baron; as they were called seigneurs in 
France who had any manor or lordship: 
and soon after tbe conquest all such came 
to parliament, and sat as peers in the lords' 
house. But when, by experience, it ap
peared that the parliament was too much 
thronged by these barons, who were very 
numerous, it was, in the reign of King 
John, ordained that none but the barones 
majores should come to parliament, who, 
for their extraordinary wisdom, interest, or 
quality, should be summoned by writ. Af
ter this, men observing the estate of nobil
ity to be but casual, and depending merely 
upon the king's will, they obtained of .the 
king letters-patent of this dignity to them 
and their heirs male, who were called bar
ons by letters-patent, or by creation, whose 
posterity are now, by inheritance, those 
barons that are called lords of the parlia
ment; of which kind the king may create 
at his pleasure. Nevertheless, there are 
stilI barons by writ, as well as barons by 
letters-patent; and those barons who were 
first by writ may now also justly be called 
barons by prescription, for that they and 
their ancestors have continued barons be
yond the memory of man. Jacob. 

The present barons are: By prescription; 
for tbat they and their ancestors have im
memorially sat in the upper house. By 
pat('nt, having obtained a patent of this 
dignity to them and their heirs male, or 
otherwise. By tenure, holding the title as 
annexed to land; it is said that it is the 

possession of their ancient landed territo
ries which imparts the barony to the bish
ops, thereby giving them a place in the 
upper house, although they hold by succes
sion, not by inheritance; but it is rather 
thought that they sit in the upper house by 
immemorial usage. Wharton. 

3. As a title of office, the judges of 
the English court of exchequer were 
termed barons, from the fact that bar
ons of the realm were formerly ap
pointed to that office. The chief magis
trates of London, before there was a 
lord mayor, were also anciently called 
barons. The barons of the Cinque 
Ports were members of the house of 
commons, elected for those ports, two 
for each. 

4. Baron was also much used in the 
sense of husband; principally in the 
phrase baron et feme, - husband and 
wife,-which is now nearly obsolete; 
although feme continues in nse, to some 
extent, in its original signification of 
woman. 

BARONET. A name of dignity in 
England. It is created by letters-pat
ent, and is hereditary, but is not a title 
of nobility. The order was created by 
King James I. in 1611, and it is sup
posed that, where the word baronet 
occurs in the statutes and authors pre
vious to that date, it is used for baneret 
or banneret. 

BARRATRY. 1. Fraudulent or un
lawful conduct by a master of a vessel, 
or by the mariners, in violation of their 
duty, and to the injury of the owner of 
the vessel or cargo. Destroying or rUll
ning away with a vessel or cargo, the 
stealing of portion of the cargo by the 
mariners, and like acts on the part of 
the master or mariners, for some illegal 
or fraudulent purpose of their own, are 
usual examples. Fraud is generally 
said to be essential to constitute barra
try; but the term fraud, as used ill this 
connection, does not always imply a 
dishonest or injurious intention towards 
the owners. But there must be wilful 
wrong; mere neglect does not constitute 
barratry. . 

The authorities that fraud must be a con
stituent of barratry do not mean fraud in 
the sense of a dishonest or injurious in ten
tion towards the owner, or dolus, but only re
quire culpa or malificium. Wilful refusal of 
a master to make efforts to extinguish a fire 
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I in the ship may be barratry although not 
prompted by a deeire to def:aud the own
ers; mere want of care or skill would not 
be. Patapsco Ins. Co. v. Coulter, 3 Pet. 222. 

Barratry involves fraud or criminal con
duct. Such terms as "villany, knavery 
cheat, malversation, trick, deceit, or fraud' 
of the master," are used as synonymou~ 
with it. Sometimes, indeed, it is difficult 
to distinguish the lower species of fraud 
from the higher degrees of mere miscon
duct. But one thing is clear, if the facts 
are not strong enough to import some 
fraud or criminal conduct in the master 
whatever name we may find to his conduct' 
we cannot call it barratry. Hood v. Nes: 
bit,2 Dall. 137. 

Any fraudulent act of the master, in the 
course of a voyage, in breach or evasion of 
his orders, for his own benefit and to the 
prejudice of his owner, is an act of barra
try. Crousillat v. Ball, 4 Dall. 294. 

Barratry is an act committed by the 
master or mariners of a ship, for some un
lawful or fraudulent purpose, contrary to 
their duty to their owners, whereby the lat
ter sustain an injury. It follows from the 
very terms of the definition that it cannot 
be committed by a master who is owner 
for the voyage; because he cannot commit 
a fraud against himself. But it may be 
committed against a person who is owner 
for the voyage, although he may not be the 
general owner of the ship. Marcardier v. 
Chesapeake Ins. Co., 8 Cranch, 39. 

Barratry is some act of the master or 
mariners, contrary to their duty to the 
owners, and whereby the owners sustain an 
injury (2 Mat·sh. Ins. 515); some trick 
cheat, or fraud practised by the captain t~ 
the prejudice of the owners (Id. 534, note). 
These definitions may not in all respects 
be accurate j but on one point tbere is no 
doubt, if the act complained of was com
mitted with the consent of the owner, it 
cannot be considered as constituting that 
offence. Dufour v. Camfrane, 11 Mart. 602. 

There can be no barratry without fraud 
or crime. Wiggin v. Amory, 14 Mass. 1; 
Walden v. Firemen's Ins. Co., 12 .Tohns. 128 j 
Messonier v. Union Ins. Co., 1 Nutt ~ M. 
155. Compare Dederer 0. Delaware Ins. 
Co.,2 Wash. C. Ct. 61. 

Barratry is some fraudulent act of the 
master or mariners; tending to their own 
benefit, to the prejudice of the owner of 
the vessel, without his privity OJ' consent. 
Kendrick v. Delafield, 2 Cai.67. 

The term includes every species of fraud, 
committed by the master, to the injury of 
the owners or shippers. Cook v. Commer
cial Ins. Co., 11 Johns. 40. Barratry cannot 
be committed by hirer of vessel, Taggard v. 
Loring, 16 Mass. 336; nor in obeying owners' 
instructions, Ward v. Wood, 13 ld. 639. 

Barratry, as used in English and Ameri
can policies, means fraudulent and injurious 
conduct by the master, acting in the rela
tion of master to the owner, contrary to the 
orders and instructions, against the interest 

and rights .of the owners, and without their 
consent. One who is owner as well as mas
ter cannot commit a fraud upon himself: 
he cannot act without his own knowledge 
and consent, and, therefore, cannot commit 
barratry; and this is SO where the )Daster 
is part owner only. Wilson v. General 
Mut. Ins. Co., 12 Cush. 360. 

Barra try consists in wilful acts or con
duct of the master or mariners, done for 
some unlawful or fraudulent purpose, con
trary to their duty to the owners of the 
vessel. The al't must be wilful, and not 
accidental, or caused by negligence, unless 
the negligence be so gross as to amount to 
evidence of fraud. There need not be fraud, 
in the sense of an intention on the part of 
the mastcr to promote his own benefit, at 
the expense of tbe owners: any wilful act 
of known criminality, or of gross malversa
tion, operating to the prejudice 'of the owner, 
is barratry. Lawton v. Sun Mut. Ins. Co., 
2 Cush.500. 

Barratry implies an intentional injury; 
does not include negligence. Atkinson v. 
Great Western Ins. Co., 4 Daly, 1. 

Resistance by master and mariners of a 
neutral vessel to a lawful exercise of the 
right of search by a belligerent has been 
held barratry, notwithstanding the authori
ties to the proposition, that, in general, intent 
to defraud the owners is essential to barra
try; upon the ground that, the lawfulness 
of the search being conceded, it necessarily 
follows that the resistance is criminal, and, 
being the ground of condemning the ship, 
must discbarge the insurers as against the 
owner, though intended for his benefit. 
Brown v. Union Ins. Co., 5 Day, 1, 7. 

Barratry includes stealing portions of the 
cargo (other than petty thefts) by members 
of the crew, notwithstanding the property 
taken belongs to the mate. Stone v. Na
tional Ins. Co., 19 Pick. 34. 

Barratry is a generic term, which includes 
many acts of various kinds and degrees. 
It comprehends any unlawful, fraudulent, 
or dishonest act of the master or mariners, 
and every violation of duty by them aris
ing ,from gross and culpable negligence 
contrary to their duty to the owner of the 
vessel, and which might work loss or injury 
to him in the course of the voyage insured. 
A mutiny of the crew, and forcible dispos
session by them of the master and other 
officers from the ship, is a form of barratry. 
Greene v. Pacific Mut. Ins. Co., 9 Allen, 217. 

2. The offence of. frequently exciting 
and stilTing up suits and quarrels. A 
single act of that descriptiou is not suf
ficient to constitute barratry j nor will 
any number of false and groundless ac
tions brought by a man in his own right
amount to the offence. The habitual 
moving others to quarrels or suits is 
essential. 

The word in this sense is also spelled 
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Barretry; and a person guilty of the estate descendible to heirs general, but 
offence is termed a common balTator, terminable on an uncertain event. So 
or common barretor. long as it lasts, it is equivalent to a fee-

3. In Scotch law, the offence com- simple; but its continuance is contin
mitted by a judge in taking a bribe for gent. 
his decision. Baae tenants. Those who held at 

BARREL, as used in the description the will of a feudal lord ; those who were 
of articles to be seized, in a writ of replevin, bound to perform inferior services to 
does not necessarily import a definite and feudal lords. 
precise description of a particular article or BASILICA. A .compilation of the 
thing. It may be and often is used to desig· ancient civil law, being chiefly an 
nate a certain quantity, and not the vessel 
or cask in which an article is contained. abridgment of the Corpu.~ Juris Civilis of 
Gardner v. Lane, 9 Allen, 492. Justinian, made about the beginning of 

In a contract for the sale of one thousand the tenth century, in the Greek language. 
barrels of petroleum oil, the term barrel The Basilica formed the basis of munici
may mean either a quantity or a vessel; 
and parol evidence is admissible to show in pal law throughout the Eastern empire, 
which sense the parties used it. Miller v. from their promulgation until the end of 
Stevens, 100 Mass. 518. the dynasty of Greek emperors, upon the 

In a contract for the delivery of salt in 
barrels, such barrels as are directed by conquest of Constantinople by Mahomet, 
statute to be used in packing salt (1 N. Y. in 1453. Bouvier; Burrill. 
Rev. L. of 1813, 249) are intended. Clark BASTARD. A child begotten of an 
v. Pinney, 7 Cow. 681. unlawful intercourse, and born while its 

A barrel of turpentine, or a barrel of 
flour, or a hogshead of tobacco, in agricul- parents are not united in marriage; an 
tural and mercantile parlance, as also in illegitimate or natural child. 
the inspection laws, means, prima facie, not It is scarcely possible to frame a 
a certa.in quantity merely, but, further, a single sentence which shall precisely 
certain state of the article; namely, that it discriminate and include all the cases. 
is in a cask. A barrel of turpentine or 
flour is one thing, constituted by both the Blackstone says, A bastard, by·our Eng
cask and its contents. State t·. Moore, 11 !ish laws, is one that is not only begotten, 
Ired. L. 70. but born, out of lawful matrimony. 

BARRISTER. The English name Kent says, One begotten and born o~t 
for an advocate in the courts; one who of lawful wedlock. Bouvier criticises 
. makes it his business to conduct the these definitions as open to the objection 
public trial or argument of causes, as that they;' do not include with sufficient 
distinguished from the attorney, who certainty those cases where the children 
prepares and serves pleadings, and con- are born duriug wedlock, but are not 
ducts matters out of court. The office the children of the mother's husband;" 
is substantially the same as that of coun- and gives the following substitute: One 
sellor in the United States, so far as any born of an illicit connection, and before 
distinction is there made between attor- the lawful marriage of its parents. As 
neys and counsellors. to this definition one may observe, in 

BARTER. That species of contract turn, that it does not include the possible 
in which merchandise is exchanged for case of intercourse and, birth of progeny 
merchandise. It is a sale, except that between parents who have been pre
goods, instead of a money price, are re- viously intermarried, but are divorced or 
ceived in payment. separated by a decree still in operation. 

BASE. Inferior; of low degree. Further refinements are suggested by 
The word is used in some 'phrases, such the varying rules of law in differeut 
as the following: jurisdictions as to the effect of the sub

Baae court. An inferior court, not sequent intermarriage of the parents of 
of record. one born a bastard, upon the status of 

Base eatate. The estate which base the child. By the civil law, also by the 
tenants had in their lands. law of Scotland, such marriage legiti-

Base fee. Formerly, an estate held at mated the offspring; and this principle 
the will of the lord. has been embodied in geu'eral statutes of 

In modern times, the term siguifies an several of the states; and there are in-
VOL 1. 9 
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stances, also, where individuals, illegiti
mate at birth, have been declared legiti
mate by special or private legislative 
act. By the common-law rule, long and 
steadfastly adhered to in England and 
throughout many of the states, while a 
person born after wedlock is legitimate, 
no matter though begotten before, wed
lock after birth has no operation to re
lieve from the condition of bastardy. 
Again, a child born during wedlock, 
under circumstances which render it im
possible that the mother's husband can 
be its father, or which disprove possi
bility of the husband's access to the 
mother, is thereby shown to be a bastard; 
as also a child born so long after the 
death of its mother's husband that he 
cannot by possibility have begotten it. 
But the severest proof is necessary to 
establish illegitimacy in cases falling 
within these two classes; indeed, a tech
nical rule, requiring continuous and ab
solute absence of the husband from 
the realm or state for a specific period 
extending beyond any possible term of 
gestation, prevails in several jurisdic
tions. See 1 Bl. Com. 454; also Shars
wood's notes in loco; 9 U. S. Dig. 715, 
~ 294. 

By the New York statute, every child 
shall be deemed a bastard who shall be 
begotten and born : 

1. Out of lawful matrimony. 
2. While the husband of its mother con

tinued absent out of this state for one 
whole year previous to such birth, separate 
from its mother, and leaving her during 
that time continuing and residing in this 
state. 

3. During tbe separation of its mother 
from bel' husband, pursuant to a decree of 
any court of competent authority. 1 Rev. 
Stat. 641, § 1; 1 Edm. 595. 

By the Spanish law, children begotten 
after both parties know with certainty of 
the existence of an impediment to their 
marriage, are illegitimate; otherwise as to 
children begotten while both or one of the 
parties was ignorant of such impediment, 
or while a doubt existed in the mind of 
either as to the fact of any impediment. 
Patton v. Philadelphia & New Orleans, 1 La. 
Ann. 98. 

The legal definition of bastard, a child 
born out of lawful wedlock, includes those 
born of parties under disability, such as 
slaves, who cannot exercise the freedom of 
consent essential to the contract of mar
riage. Timmins v. Lacy, 30 Tex. 115, 135. 

\Vhen a man has a bastard son, and 
a.ti1ler marries the mother, and by her has a 

legitimate son, the eldest son is bastard eigne 
(e(qne being from the French aisne'or ainel, 
and the youn&,er son is mulier puisne. (2 Bl. 
(JOin. 248; 1 .stepk. Com. 438,439:) Mozley 
go W. 

BASTARDY. The status or con
dition of being a bastard; illegitimacy. 
Also, a proceeding authorized by the 
laws of England, and by the statutes of 
the various states, for ascertaining the 
paternity of an illegitimate child, par
ticularly of one about to be born, and 
compelling the father to indemnify the 
public authorities against the probability 
of its becoming chargeable to them. 
Also, sometimes, the offence of be15etting 
an illegitimate child. 

In its sense of begetting a child unlaw
fully, bastardy seems to import a misde
meanor; in its sense of an inquiry, it 
appears deemed a civil proceeding. 

BATTEL. Trial by combat. A 
species of trial by single combat, in 
which the parties, or their champions, 
were allowed to fight, in the expectation 
that Providence would give the victory 
to the innocent or injured party. This 
mode of trial was introduced in England 
by William the Conqueror, and was 
allowed in both civil and criminal cases. 
In criminal cases, it might be allowed at 
the defendant's choice, in appeals of 
murder or other felonies, unless there 
was a violent presumption of the defend
ant's guilt; bnt not if plaintiff was under 
an apparent disability to fight, for the 
combat was between the parties in per
son, champions not being allowed in 
criminal appeals. The proceeding by 
appeal and the wager of battel in such 
cases, although disused, were recoguized 
as the law of the land so late as 1818, in 
the celebrated case of Ashford v. Thorn
ton, 1 Barn. ~ Ald. 405; but trial by bat
tel was immediately abolished by statute 
59 Geo. III. ch. 46. The proceeding by 
appeal was in the nature of a civil 
remedy for the private injury inflicted 
by the crime; and the trial by battel was 
a proceeding of civil, not criminal, cog
nizance. 

This was also the established mode of 
trial of issues joined npon a writ of 
right, formerly the most important pro
ceeding with regard to real property; as 
it involved the right of property, other 



BATTERY 131 BEARER 

real actions involving merely ' questions 
of the right of possession. In trials 
upon a writ of right, the battel was by 
champions, and not by the parties in 
person; for the reason that, if either 
party should be slain, tbe suit must 
abate, and no judgment for tbe lands in 
question could be given. No party 
.could claim exemption from this mode 
of trial of writs of right, and it remained 
the only mode of decision in such cases 
until tbe proceeding by assise (q.1I.) was 
introduced by Henry II., after which 
time it was disused. 

BATTERY. A wilful and unlawful 
use of force or violence upon the person 
of another. 

The actual offer to use force to the 
injury of anotber person is assault; the 
use of it is battery j hence the two terms 
are commonly combined in the term 
assault and battery. See ASSAULT. 

Battery, also, to beat, means, in the legal 
acceptation of tbe term, not merely to 
strike forcibly with the hand, or a stick, 
or the like, but includes every touching or 
laying hold, however trifling, of anotber's 
person or clothes, in an angry, revengeful, 
rude, insolent, or hostile manner . . Wharton. 

The least force i. sufficient to constitute 
battery: merely tOll ching another person 
wilfully and in anger is a battery; and 
every battery includes an assault. Johnson 

. v. State, 17 Tex. 616. 
BATTURE. A marine term, used 

to denote a bottom of sand, stone, or 
rock, mixed togetber, and ruing toward 
the surface of the water: its etymology 
is from the word baure, to beat; becanse 
a batture is beaten by the water. Both 
as a technical word and in common par
lance it means an elevation of the bed of 
a river, under the surface of the water, 
since it rises towards it. It is, how
ever, sometimes used to denote a similar 
elevation of the bank when it has arisen 
above the surface of the water, or is as 
high as the land on the outside of the 
bank. Morgan 11. Livingston, 6 Mart. 
(La.) 216. 

BAWDY-HOUSE. An abode or 
dwelling kept for the convenience and 
shelter of persons desiring unlawful sex
ual intercourse j a brothel j a bouse of 
ill-fame. 

Such a bouse is a common nuisance, 
and to maintain one is punishable by 
early English law, as well as under 

statntes of Great BIitain, and probably 
of all the states. To constitute a baw
dy-house such as is thus punishable, it 
need not be an entire bnilding: keeping 
a single room for the general resort of 
'lewd women is enough, Reg. iI. Pierson, 
1 Salk. 382; 1 Ld. Raym. 1197; nor 
need it be kept for profit, State v. Bai
ley, 21 N. H. 343; but it must have ac
quired repute as a honse of ill-fame, 
Caldwell 11. State, 17 Conn. 467; and be 
the resort or abode ' of more than one 
woman of unchaste character, State v. 
Evans, 5 Ired. L. 603. 

BEACH, designates land washed by 
the sea and its waves; is synonymous with 
shore. Littlefield v. Littlefield, 28 Me. 
180. 

When used in reference to places near 
the sea, beach means the land between the 
lines of high water and low water, over 
which the tide ebbs and flows. Hodge v. 
Boothby, 48 Me. 68. 

Beach means the shore or strand. Cntts 
v. Hussey, 16 Me. 237. 

Beach, when used in reference to places 
anywhere in the vicinity of the sea, means 
the territory lying between the lines of high 
water and low water, over which the tide 
ebbs and flows. It is in this respect sy
nonymons with shor~ strand, or flats. 
Doane v. Willcntt, 6 (iray, 328, 335. 

Beach generally denotes land between 
high and low water mark, East Hampton 
v. Kirk, 13 N. Y. Supreme Ct. 257; but not 
necessarily, Merwin v.Wheeler, 41 Conn. 14. 

BEACONAGE. Money paid as the 
expenses of maintaining a beacon, or 
signal-light. 

BEADLE. A parish .officer in Eng
land, chosen by the vestry of the parish 
and charged with the dnty of attending 
vestry meetings, notifying pariRhioners 
of time of holding them, assisting the 
con~tabulary in arrests of vagrants, and 
performing various services in the ad
ministration of the poor-laws. 

Beadle, or bedel, signifies a messenger or 
apparator of a court that cites men to ap
pear and answer; also, an inferior officer of 
a parish or liberty. Bedelary: the same 
to a bedel as baliva, or bailiwick, is to a 
bailiff. (Cowel.) Mozley 9" W. 

BEARER. 1. This word is. famil
iarly used in bills of exchange, checks, 
and promissory notes where the maker 
designs that the money shall be payable 
to any person who may present tbe in
strument for payment. 

The words, or order, or bearer, and 
bearer, in notes, bills, and checks, are 
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words of negotiability. and the nse of 
either of them makes the paper negotia
ble, although impersonal words are used in 
place of naming a payee. Mechanics' Bank 
v. Straiton, 3 Ke.VeB, 365, 36 How. Pr. 190, 
and more fully, 5 Abb. Pr. N. s. 11. 

In respect to a note drawn, "Due to the 
bearer hereof, £3, which I promise to pay 
T or order, on demand," it was held that 
the word bearer had reference to T as 
payee, and another person could not main
tain an action on the note without the in
dorsement of T. Cock v. Fellows, I Johntl. 
143. 

2. In old English books, bearers is 
used to denote oppressors; persons who 
bore down upon or tyrannized over 
others. Jacob. 

BEAST. A general designation of 
the four-footed land animals which are 
of nse or value for work, food, or sport. 

in vernacular use, .. beast" would be 
regarded as a broader term than " cat
tIe"; but it is not easy from American 
decisions ~ show any definite distinc
tion, in legal senses. See CATTLE. 

The Mass. estray law, Gen. Stat. 185, 
makes provision for impounding swine, 
sheep, horses, asses, mules, goats, or neat 
cattle, naming all these in the first sec
tion, and then employs "beasts" as a 
comprehensive term in following pro
visions intended to apply to all; while 
the different kinds are specifically men
tioned in provisions applying to them 
separately. 

Under Minn. Rev. Stat. ch. 101, § 31,
punishing the killing "horses, cattle, or 
other beasts," -.it was held that the term 
beasts (the statute being penal) must be 
strictly construed, and includes only do
mesticated animals of value. It evidently 
includes sucn animals as have an intrinsic 
value, in the same sense as there is value in 
horses, oxen, and cows. It may be intended 
to include asses, mules, sheep, swine, and 
perhaps some other domesticated animals. 
But dogs are not embraced. Maliciously 
killing a dog is not punishable under the 
statute. United States v. Gideon, I Minn. 
292,296. 

Beasts of chase (feral campestres) are five: 
the bnck, doe, fox, marten, and roe. (Manw. 
Pt. I. 342.) Beasts of the forest (feTal sit
vestres), otherwise called beasts of venery, 
are the hart, hind, boar, Rnd wolf. (lb. 
Pt. II. ch. 4.) Beasts and fowls of the 
warren are the hare, coney, pheasant, and 
partridge. (~.; Reg. Orig. 95, 96, &c. j Co. 
Litt. 233.) jacob. 

BED. 1. Cohabitation, or the right 
of connubial intercourse. Thus the ex
pression a divorce from bed and board 

signifies that the right of sexual inter
course and the relatiou of maintenance 
or support are suspended. 

2. In reference to streams, the bed is 
the channel in which the water runs j 

the soil which is so often covered by 
water as to acquire distinct character 
and features by the submersion. 

The banks of a river are those elevations 
of land which confine the waters when they 
rise out of the bed; and the bed is that soil 
so usually covered by water as to be distin
guishable from the banks, by the character 
of the soil, or vegetation, or both, produced 
by the common presence and action of flow
ing water. But neither the line of ordinary 
high-water mark, nor of ordinary low-water 
mark, nor of a middle stage of water, can be 
assumed as the line dividing the bed from 
the banks. This line is to be found by ex
amining the bed and banks, and ascertain
ing where the presence and action of water 
are so common and usual, and so long con
tinued in all ordinary years, as to mark 
upon the soil of the bed a character distinct 
from that of the banks, in respect to vege
tation, as well as in respect to the nature 
of the soil itself. The bed of a river is a 
natural object, and is to be sought for, not 
merely by the application of any abstract 
rules, but as other natural objects are 
sought for and found, by the distinctive 
appearances they present; the banks being 
fast land, on which v'egetation appropriate 
to such land in the particular locality 
grows wherever the bank is not too steep 
to permit snch growth, and the bed being 
soil of a different character and having no 
vegetation, or only such as exists when 
commonly submerged in water. Howard 
v. Ingersoll, 13 How. 38l. 

The bed of a river is the space contained 
between its banks. Pulley v. Municipality 
No.2, 18 La. 278. 

BEDEL. See BEADLE. 
BEDEREPE. A feudal service, con

sisting in reaping the lord's grain at 
harvest-time. Jacob j Cowel j Blount. 

BEER. In its ordinary sense, denotes 
a beverage which is intoxicating, and is 
within the fair meaning of the words 
"strong or spirituous liquors," used in the 
statutes on this subject. People v. Whee
lock, 3 Park. Or. 9; Nevin v. Ladue, 3 Den. 
437; Excise Commissioners v. Taylor, 21 
N. Y. 173. To the contrary, People II. 

Crilley, 20 Barb. 246. See the cases 3 Den. 
437, for an extended history of the subject. 

Beer, in statutes regulating sales, means 
strong liquor j that is, strong enongh with 
the inebriating principle or element, whether 
obtained by distillation or fermentation, to 
produce intoxication. People <1. Hart, 24 
How. Pr. 289. 

BEFORE. Before trial, in an act requir-, 
ing exceptions which go to the form of an 
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indictment merely, to be made before trial, 
means before pleading to the merits. Win
ship v. People, 51 Ill. 296. 

A statute providing for offer to confess 
judgment at .. any time before trial," was 
held not to include time before the pom
mencement of the suit. Horner v. Pilking
ton, 11 Ind. 440. 

Before the wind. Under section 5 of 
the act of congress of March 4,1849 (9 Stat. 
at L. 382), - which provides that vessels on 
the larhoard tack shall show a green light, 
and vessels" going off large or before the 
wind, or at anchor, a white light," - the 
phrase" before the wind" is not definitive 
of .. going off large;" and therefore a ves
sel off large, though on a larboard tack, is 
right in showing a white ligbt. Ward v. 
The Fashion, 1 Newb. 8; s. c. sub nom. The 
F~~,Qn go W ard~ 9 McLean, 152. 

m ' 13EHA.L'F:'·'T~stimony of a witness 
called and examined by a party, is testi
mony in his behalf, notwithstanding it may 
be unfavorable to his cause. Richerson v. 
Sternburg, 65 Ill. 272. 

BEHAVIOR. Conduct; personal 
carriage and demeanor; one's whole 
manner of deporting one's self. Used 
in the expression requiring a person to 
give surety to be of good behavior. See 
AnEARANcE. 

BELIEF. The act of believing. 
Persuasion of the truth of a proposi
tion or affirmation, or the acceptance of 
a fact as real or certain, without imme
diate personal knowledge. The distinc
tion between belief and knowledge has 
become important in many of the United 
States where codes of procedure have 
been enacted, requiring the verification 
of a pleading to be in form that the 
pleading is true to the knowledge of the 
person making it, except as to matters 
stated on information and belief, and as 
to such matters, that he believes it 
to be true. ' By the New York code of 
civil procedure, taking effect Sept. 1, 
1877:, every allegation or denial in a 
verified pleading, not expressly stated 
to be made on infonnation and belief, 
is regarded for all purposes, including 
a criminal prosecution, as made upon 
the knowledge of the person verifying 
the pleading. The distinction between 
the two mental conditions seems to be, 
that knowledge is an assurance of a 
fact or proposition founded on percep
tion by the senses, or intuition; while 
belief is an assurance gained by evi
dence, and from other persons. 

The difference between belief and knowl
edge consists in the degree of certainty. 
With regard to things which make not a 
very deep impression on the memory, it 
may be called belief. Knowledge is noth
ing more than a man's firm belief. Hatch 
v. Carpenter, 9 Gray, 271. 

Believe and suspect are not equivalent 
in meaning. An affidavit that affiant" sus
pects" or "has cause to suspect," is not 
sufficient under a statute reqniring an affi· 
davit that he believes. Commonwealth v. 
Certain Lottery Tickets, 5 Cush. 369. 

"If you believe from the evidence," is 
synonymous with" if you find." State v. 
O'Hagan, 38 Iowa, 504. 

Bello parta cedunt reipublica:!. 
Things acquired in war go to the state. 
The right to all captured property vests 
primarily in the state, whether the cap
ture is made with or without its authority. 

The sole and exclusive right to all 
prizes rests in the government; and all 
captures made without its commission 
inure to the use of the government, by 
virtue of its general prerogative. 

BELONGING, as used in statutes 
regulating liability of a town for poor per
sons belonging therein, relates to the place 
of a pauper's legal settlement, and not to 
his place of residence. Reading v. West
port, 19 Conn. 561; Columbia v. Williams, 
3 ld. 467. 

BENCH. Originally, the dais or 
elevated seat allotted to the judges in a 
court of justice. Hence, secondarily, the 
judges themselves, either the court as a 
tribunal, as in the expressions, the fnll 
bench, the common bench; or judges 
taken collectively and as a professional 
class, as in the phrase the bench and 
bar, i.e., judges and lawyers. 

BENCH WARRANT. A, warrant 
issued by the presiding judicial ofll.cer at 
assizes or sessions. for tbe apprehension of 
an offender; so called in opposition to a 
justice's warrant, issued by an ordulary 
justice or the peace or police magistrate. 
(4 Steph. Com. 381.) Mozley &- W. 

Process issued against a party a.gainst 
whom an indictment has been found, for the 
purpose of bringing him into court to an· 
swer .the charge preferred against him. 
When an indictment has been found for a 
misdemeanor during the assizes or sessions, 
it is the practice for tbe judge attending the 
assizes, or for two of the justices attending 
the sessions, to issue a bench warrant, 
signed by him or them, to apprehend the 
defendant. (Cowp. 239; Hawk. Pl. Cr.; 1 Uh. 
Grim. Law, 338, 339.) Brown. 

BENCHER. A dignitary of the inns 
of court is so termed. Each inn of court is 
presided over by a certain number of 
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benchers, who exercise the right of admit
ting candidates as members of their society 
and also of ultimately calling them to th~ 
bar. They are usually selected from those 
of their members who have distinguished 
themselves in their profession; and it is 
the ordinary practice, but subject to a dis
cretion in the body of benchers, for each 
inn of court to elect its member a bencher 
as soon as he has attained the rank or de
gree of queen's counsel. They also exer
cise a general supervision over the profes
sional conduct of all counsel tbat are mem
bers of the inn. Brown. 

Benedicta est expoaitio quando 
res redimitur a destructione. The 
interpretation is commendable when 
the subject-matter is rescued from 
destruction_ The interpretation which 
gives effect to an instrument is to be 
preferred to that which makes it void. 
This maxim expresses a principle which 
is more fully stated in the maxim, 
benigne jaciendaJ sunt interpretationes, 
&c., q. v. 

BENEFICE. In modern usage. a 
comprehensive term for ecclesiastical 
livings and church preferments, under 
the church of England. It has also been 
used in special or restricted senses, as 
indicated by_ authorities quoted below. 

According to Blackstone, feudal es
tates, at the time when the papal suprem
at:Jy spread to England, were known as 
beneficia, being originally gratuitous do
nations; and the term was adopted by 
the priesthood for appointments to the 
cnre of souls in a parish: 4 Bl. Com. 
107; and it seems to have become grad
ually engrossed for that use. See also 
Shipley, voc. Benefice. 
. B~ne:tic~ i~ generally taken for any eccle

siastical livmg or promotion; and all 
church preferments and dignitaries are bene
flces; but they must be given for life not 
for years, or at will. But, accor4ing io a 
more strict and pr?per acceptlltion, bene
fices are only rectories and vicarages. 

The word benefice was formerly applied 
to portions of land, &c., given by lords to 
their followers for their maintenance; but 
afterwards, as these tenures became per
petual and hereditary, they left their name 
of benw,cia to the livings of the clergy 
and retained to themselves the name of 
feuds. And beneficium was an estate in 
land at first granted for life only, so called 
because it was held ex mero beneficio of the 
donor; but at length, by the consent of the 
donor or bis heirs, they were continued for 
the lives of tbe sons .of the possessors, and 
by degrees passed into an inheritance. 
Jacob. 

Ben<!fice IS generally taken for any ec
clesiastical living or church preferment, 
whether a dignity or not; and it must be 
given for life, not for years or at will. 
Brown. 

Prior to the reformation, benefices were 
of two kinds. They consisted either of 
lands or teinda; the former were called the 
temporality, the latter the spirituality of 
benefices. Bell,. 

BENEFICIARY. One who is entitled 
to the profit or advantage of an es
tate or contract, but has not the legal 
title, nor the custody or control; a cestui 
que trust. 

Also, in English ecclesiastical par
lance, the incumbent of a benefice. 
Wharton. 

Judge Story, 1 Eq. Jur. § 321, has 
recommended that beneficiary, or the 
equivalent term of the civil law, fide 
commissary, should be substituted for 
cestui que trust, in order "to escape 
from the awkwardness of a barbarous 
foreign idiom." Mr. Burrill's views are 
in favor of retaining the phrase cestui 
que trust. Burrill Diet., voc. Cestuy. 

BENEFIT. Advantage; good; profit. 
Beneficial: advantageous; profitable. 
Usually applied to an interest or estate 
of one who is entitled to the pecuniary 
benefit of a contract, or of property, but 
who is not vested with the legal estate, 
or with power of control. 

Benefit of clergy. A privilege in 
the nature of an exemption from capi
tal punishment, anciently allowed in 
England to criminals in holy orders, after
wards extended to the laity, as a mode 
of mitigating the severity of the penal 
law. The mode of determining the ques
tion of the right of a person claiming 
the privilege, or, as it was termed, 
"praying his clergy," was to tender 
him a psalm to read, usually the fifty
first psalm; and, if he read it correctly, 
he was allowed a trial in the ecclesiasti
cal court, where he could be di.~charged 
by purgation on oath. The privilege 
was extended to all who could read, 
probably upon a theory that, if not 
clerks, they were capable of becoming 
so; but was then limited to the less im
portant felonies. It seems never to 
have been allowed in cases of high trea
son, or of misdemeanor. In cases of 
laymen who claimed and were allowed 
their clergy, they were discharged after 
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undergoing the punishment of burning 
in the hand; for which afterwards whip
ping, fine, and imprisonment were sub
stituted. Benefit of clergy was abol
ished in England by Stat. 7 & 8 
Geo. IV. ch. 28. In the United States, 
by act of congress of April 30, 1790, 
benefit of clergy is not to be allowed 
upon conviction of any crime punishable 
by death under any statute of the 
United States. 

Benefit building societies. Cer
tain associations which have been estab
lished in different parts of the kingdom, 
principally amongst the industrio.us classes, 
for the purpose of raising, by small peri
odical subscriptions, a fund to assist the 
members thereof in obtaining a small free
hold or leasehold property. The legisla
ture has afforded encouragement and pro
tection to such societies and the property 
obtained therewith, by 6 & 7 Wm. IV. 
ch.32. Wharton. 

Benefit societies. Under this 
and several similar names, in various 
states, corporations exist .to receive 
periodical payments from members, and 
hold them as a fund to be loaned or 
given to members needing pecuniary re
lief. Such are beneficial societies of 
Maryland, fund associations of Mis
souri, loan and fund associations of 
Massachusetts, mechanics' associations 
of Michigan, protection societies of New 
Jersey. Friendly societies in Great 
Britain are a still more extensive and 
important species belonging to this 
class. 

Benefit societies are friendly associa
tions, chiefly among the industrious and 
lower classes of society, for the purpose of 
affording each other relief in time of sick
ness, and their widows and children -assist
ance at their death. Wharton. 

BENEVOLENCE. 1. Is used in the 
chronicles and statutes of this realm for a 
voluntary gratnity given by the subjects to 
the king. (Stow's Annals, p. 701.) And 
Stow saith that it grew from Edward the 
Fourth's days; you may find it also anno 
11 Hen. VII. ch. 10, yielded to that prince 
in regard of his great expenses in wars, and 
otherwise. (12 Rep. 19.) ~d by aC.t of 
parliament, 13 Car. II. ch. 4, It was gIven 
to his majesty king Charles II., but with a 
proviso that it should not be drawn into 
future example; as those benevolences 
were frequently extorted without a real and 
voluntary consent, so that all supplies of 
this nature are now by way of taxes, by 
grant of parliament; any other way of 
raising money for the crown is illegal. 
(Stat. 1 Wm.6' M. st. 2, ch. 2.) In other 

nations benevolences are sometimes given 
to lords of the fee by their tenants, &c. 
Cassan de Consuet. (Burg. pp. 134, 136.) 
Jacob. 

2. Is no doubt distinguishable from the 
words liberality and charity; for although 
many charitable institutions are very prop
erly called benevolent, it is impossible to say 
that every object of a man's benevolence is 
also an object of his charity. James v. Al
len, 3 Mer. 17. 

BENEVOLENT. Is certainly more 
indefinite, and of far wider range, than char
itable or religious; it would include all 
gifts prompted by good-will or kind feeling 
towards the recipient, whether an object of 
charity or not. The natural and nsual 
meaning of the word would so extend it. 
It has no legal meaning separate from its 
usual meaning. Charitable has acquired a 
settled limited meaning in law, which con
fines it within known limits. But in all the 
decisions in England on the subject it has 
been held that a devise or bequest for be
nevolent objects, or in trust to give to such 
objects, is too indefinite, and therefore 
void. Norris v. Thomson, 19 N. J. L. 307, 
313; Thompson v. Norris, 20 !d. 489. 

The masonic fraternity is a benevolent 
institution, within the meaning of the Indi· 
ana statute (1 Gau. 6' H. 70), which ex
empts from taxation buildings" erected for 
the use" of such institutions. Indianapolis 
v. Grand Master, &c., 25 Ind. 518. 

BENGAL REGULATIONS (abbre
viated Ben. Reg.). The regulations passed 
by the governor·general of India in council 
for the provinces of Bengal, Behar and 
Orissa, and other provinces, relating for the 
most part to the administrat.ion of justice 
and tn the revenue. Snch of them as were 
in force at the end' of 1853 were published 
in three volumes, by Richard Clarke, Esg., 
late of the Madras civil service. Mozley 
6' W. 

Benigne faciendce sunt interpre
tationes chartarum, propter simpli
citatem laicorum, ut res magis 
valeat quam pereat j et verba in
tentioni, non e contra, debent in
servire. The interpretation of written 
instruments is to be liberal, 011 account 
of the un skilfulness of the laity, so that 
the subject-matter may have effect 
rather than become void j and the lan
guage should be subject to the inten
tion, not the contrary. 

This maxim is one of the oldest in 
the law, being mentioned by Bracton 
(fo1. 95 a, b) as an ancient rule of 
construction in his time. It occurs in 
many forms, abbreviated or modified 
somewhat by the omission of words or 
clauses, and the substitution of others. 
The general principle, however, has 
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remained the same under all forms of 
expression, and may be briefly stated in 
the following terms: Written instru
menta should have a liberal construc
tion, 80 as to uphold them, if possible, 
and to carry into effect the intention of 
the parties. The maxim is the most 
important rule applicable to the con
struction of written instruments, and 
the most comprehensive in its meaning; 
its application being restricted only in 
a few cases by the operation .of techni
cal rules, which either impose fixed and 
definite meanings upon particular words 
and phrases, or establish certain limi
tations upon freedom of construction of 
particular instruments .. 

The reMon assigned in the maxim 
itself, propter. simplicitatem laicOl'um, 
extends to all cases where the parties to 
an instrument, by the inapt and unskil
ful use of the language employed by 
them, have failed to express their real 
intention; and in such cases the maxim 
applies, and the courts should rather 
construe the words to fulfil the intent 
of the partles, than destroy the intent 
by reason of the insufficiency of the lan
guage. 1 Plowd. 159. Words of art, for 
instance, which, in the understanding 
of conveyancers, have a peculiar techni
call1leaning, should not be scanned and 
construed with a conveyancer's acute
ness, if, by so doing, one part of the 
iustrument is made inconsistent with 
another, and the whole is incongruous 
and unintelligible. The courts will un
derstand the words used in their popular 
sense, and will interpret the language of 
the parties according to the particular 
subject-matter of the writing, so that 
full and complete force may be given to 
the whole. 

But where the difficulty arises from 
the fact that the parties, at the time of 
executing the instrument, failed to fore
see and contemplate the happening of 
some particular event, or the existence 
of some particular state of mcts at a 
subsequent period, the courts must fol
low the meaning of the words actually 
used; reading the words in their ordi
nary and grammatical sense, aud giving 
them effect, nnless such a construction 
would lead to some absurdity or incon
venience, or would be plainly repugnant 

to the intention of the parties to be col
lected from other parts of the deed. 
Bland v. Crowley, 6 Exch. 529. 

The object to be accomplished by the 
rule, ut res magis valeat quam pereat, is 
understood to be the carrying into effect 
of the whole instrument, if possible; so 
that every part of it shall take effect, 
and every word be made to operate in 
some way. Plowd. 156; Shep. Touch. 
84. And where the instrument cannot 
operate to the extent intended by the 
parties, it shall, as far as possible, be 
made to effectuate their intention. In
stances ·are, a deed in which different 
grantors join, some of whom have aud 
others have not the capacity to make 
such deed, which is held to be the valid 
deed of the parties capable of making it. 
So a deed made to one that is capable 
and one that is incapable of taking the 
estate intended to be conveyed, inw'es 
as a valid conveyance to the party capa
ble of taking under it. Sliep. Touch. 
81, 82. And a joint lease by a tenant 
for life and remainder-man operates 
during the life of the tenant as his de
mise, confirmed by the remainder-man, 
and afterwards as the demise of the re
mainder-man. Treport's Case, 6 Rep. 
15; Broom Max. 545. 

The intention of the parties, as con
trasted with their language in the last 
clause of the maxim, verba intentioni, 
non e contra, debent inservire, is the 
intention collected from the entire in
strument, not considering merely the 
words of the clause under construction. 
Thus, in determining whether a particu
lar instrument is to be construed as a 
lease or as a mere agreement for a lease, 
the whole instrument is to be looked at 
to jndge of the intention of the parties 
as declared by the words of it. So to 
charge a party with a covenant, express 
words of covenant or agreement are not 
necessary, if the intention of the parties 
to create a covenant be apparent; even 
from words of recital or reference only. 
Wherever the court can collect from the 
instrument an engagement on the one 
side to do or not to do something, it 
amounts to a covenant, whether it is in 
the recital or any other part of the in
strument. Great Northern R. Co. v. 
Harrison,12 Com. B. 609. And such 
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questious as whether coveuants are joint 
or several; whether they are dependeut 
or iudependent; what is or is not a con
ditiou precedent, - are to be determined 
by the intention or meaning of the par
ties as it appears on the whole instru
ment; to the intention, when discov
ered, all technical forms of expression 
must give way. Broom Max. 548. 

As to different kinds of instruments, 
no distinction is made in the applica
tion of the maxim to different classes of 
agreements; the same sense is put upon 
the same words of a contract in an 
agreement under seal and iu one not 
under seal. But the rules of interpreta
tion of wills are more liberal than of 
contracts. The intention of the testa
tor is the only guide as to the interpre
tation of his will, subject only to these 
limita"tious, - that his intent should be 
agreeable to·the rules of law; and that 
his intent should be collectible from the 
words of the will. Blamford v. Blam
ford, 3 Bulst. 103. No surmise or con
jecture as to the objects he may be 
supposed to have had in view can be 
allowed to control, if a lucid intent 
can be derived from the plain lan
guage of the will. Broom Max. 555. 
Yet even in the interpretation of 
wills technical rules of construction 
prevail to some extent, even where 
their application may seem to tend to 
defeat the intention of the testator; of 
which the rule in Shelley's Case, by 
which the word heirs is construed as a 
word of limitation, is a familiar exam
ple. Deeds are subject to like technical 
rules. 

The doctrine of cy pres, which pro
ceeds upon the principle of carrying into 
effect, as far and as nearly as possible, 
the intention of the testator, is within 
the spirit of this maxim. Instances of 
the application of this doctrine by 
courts of equity are cases where a con
dition precedent is annexed to a legacy, 
but a literal compliance therewith has 
become impossible from unavoidable 
circumstances, and without any fault of 
the legatee; or bequests for charitable 
purposes, a literal compliance with 
which has become impractic:tble or in
expedient; in which cases a court of 
equity will endeavor substantially, and 

as nearly as possible, to carry into effect 
the intention of the testator. Broom 
Max. 565. 

Benignior sententia in verbis ge
neralibus seu dubiis est preferenda. 
The more liberal interpretation of gen
eral or doubtful words is to be preferred. 
When the words of a written instru
ment are vague, general, or doubtful, 
they are to be interpreted liberally, so 
as to give effect to the intention of the 
parties. This rule of interpretation is 
more fully expressed by the maxim, 
benigne faciendre sunt interpretationes, 
&c., q. v. 

BEQUEATH. To give personal j, 
property by will. Bequest: a gift of 
personal property by will. Also, some
times the thing given, or the clause in 
the will making the gift. 

Bequeath, though not in its primary 
and legal acceptation synonymous with 
devise, may be so construed, if the context 
requires it. Dow v. Dow, 36 Me. 211. 

Devise is the appropriate term, in a will, 
to pass real estate, and bequeath, to give 
personal property, Lasher v. Lasher, 13 
Barb. 106; but not a necessary one, Ladd 
v. Harvey, 21 N. H. 514. 

BERGHMOTH, or BERGHMOTE. 
The ancient name of the court now called 
barmote, q. v. 

BESAIEL, BESAILE, or BE
SAYLE. An English writ that lay for 
one who was entitled as heir to enter upon 
the lands of a deceased great-grandfather, 
against a stranger who had wrongfully 
entered into possession of the lands. (Cowel; 
3 Bl. Com. 186.) Now abolished by Stat. 
3 & 4 Wm. IV. ch. 27, § 36. Mozley go W. 

BEST EVIDENCE. By a familial', 
long-settled rule of the law of evidence, 
litigants are required to produce the 
hest evidence. This rule means that 
evidence inferior in nature which indi
cates the existence of evidence of a 
higher grade cannot be received until 
the existence or accessibility of the 
other is disproved; or, in other words, 
evidence should be rejected which pre
supposes that higher evidence may be 
within the party's possession or power; 
for to offer evidence of an inferior grade 
raises a presumption that there is some 
sinister motive for withholding the su
perior. Thus the rule relates to the 
grade of evidence, not to its conclusive
ness. Evidence in its nature primary 
and relevant will not be excluded be-
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cause stronger proof might have been 
attained. The best evidence is not 
necessarily that which is most conclu
sive, but is that which is most naturally 
connected with or appropriate to the 
fact to be proved. Primary evidence is 
an equivalent and more accurate and 
appropnate term than best; and con
trasts more clearly with secondary, that 
being some means of proof which, of it
self, shows that a higher kind may be 
supplied. A familiar example is where 
the contents of a writing are iu ques
tion. Here, a production and inspec
tion of the writing itself form the nat
ural and first suggested mode of arriving 
at the truth. Hence our rule treats 
the instrument itself as the best evi
dence, and will not allow witnesses who 
may have read it to testify what it con
tained, until some reason has been 
shown why the paper should not be pro
duced. See U.S. Dig., tit. Evidence, IV. 

BET. A bet is a wager, and the bet is 
complete when the offer to bet is accepted. 
The placing money, or its representative, 
on the gaming table is such an offer; and, 
if no objection be made by the player or 
owner of the table or bank, it is an accep
tance of the offer, and the offence is against 
the Alabama gaming statute complete, al
though, from any cause whatever, the game 
should never be played out, and the stake 
be neither lost nor won. State v. Welch, 
7 POlt.463. 

A game is a thing played or done. A 
wager is the bet or stake laid upon the reo 
suIt of a game. Bet and wager are synony
mous terms, and are applied both to the 
contract of betting and wagering, and to 
the thing or sum bet or wagered. Bets or 
wagers may be laid upon games and things 
that are not games. Every thing upon 
which a bet or wager may be laid is not a 
game. Woodcock v. McQueen, 11 Ind. 14. 

A promissory note, payable "providing 
Abraham Lincoln receives the electoral 
votes of the state of Illinois," is a bet on 
an election, and consequently void. Guy
man V. Burlingame, 36 Ill,. 201; S. P. Nudd 
I'. Burnett, 14 Ind. 25; Sipe V. Finarty, 6 
Iowa, 394. 

If parties play at a game of cards with 
the understanding that the loser shall pay 
the bill for liquor for the company, it is, in 
effect, a betting of money upon the game. 
Bachellor V. State, 10 Tex. 260. 

A contract upon a contingency by which 
one may lose, though he cannot gain, or the 
other may gain but cannot lose, as where 
property is sold at its real value, to be paid 
for if ~\. be elected, is a bet. Shumate's 
Case, 15 Gratt. 653. 

BETTER EQUITY. Where A has, in 

the contemplation of a court of equity, a suo 
perior claim to land or other property than 
B has, he is said to have a better equity. 
Thus, a second mortgagee, advancing his 
money without knowledge of a prior mort
gage, has a better equity than the first 
mortgagee who has not secured for him
self the possession of the title-deeds, or has 
parted with them so as to enahle the mort
gagor to secure the second advance as upon 
an unincumbered estate. Alozley If" W. 

BETTERMENTS. Improvement~ 
put upon real property, which are more 
extensive than repairs, so that they re
sult in a substantial increase of the value 
of the property. The improver may, 
often, claim compensation. 

BETWEEN. Excludes the termini 
Revere V. Leonard, 1 Mass. 91. / &, Uo' :'-'(/ 

The expression, between two designated 
points, does not necessarily exclude the I' 
points named. A charter power to lay new 
lines of railroad at any point or points be
tween P and E carries the right to lay such 
lines in P and E. Morris, &c: R. R. CO. V. 

Central R. R. Co., 31 N. J. L. 205, 212. 
Between may mean in the intermediate 

space, without regard to distance, or it may 
mean extending or passing from city to 
city. Delaware R. R. Co., &c. v. Raritan, 
&c. R. R. Co., 16 N. J. Eq. 321, 368. 

Where a reserve of lands designates the 
territory as that lying between two river~, 
it includes the whole country from theIl' 
sources to their mouths; and if no branch 
of either of them has acquired the name, 
exclusive of another, the main branch, to 
its source, must be considered as the true 
river. Doddridge v. Thompson, 9 Wheat. 
469. 

A power to erect a dam upon a stream 
named, between Rand M's Falls, excludes 
building it upon M's Falls. That which 
lies between one given place and another 
is something distinct from the place given 
on either side; between indicates an inter
mediate space, which excludes, and cannot 
include, that to which it refers. If land is 
granted between one township and another, 
both are excluded from the grant. If land 
is conveyed, lying between lot number 1 
and number 3, it could not be pretended 
that either of these lots passed by the deed. 
State V. Godfrey, 12 Me. 361. 

A stipUlation to deliver between certain 
days, excludes the last day named. Fowler 
V. Rigney, 5 Abb. Pro N. 8. 182. 

Under a contract to purchase merchan
dise to be delivered at the seller's option, 
between the dlite of the contract and a spe
cified day, four days' notice of delivery to 
be given, - the last day for the delivery is 
the day before the specified day fixed by 
the contract. And in order to sustain an 
action for a refusal to receive the merchan
dise, the seller must give the four days' 
notice, on or before the fifth day before the 
day specified in the contract. lb. 
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A contract to pay "$400 between now 
and the first day of Scptember," is not ful
filled by a tender of payment on the first day 
of September. Richardson v. Ford, 14 Ill. 
332: Cook v. Gray, 6 Ind 335. 

That till includes the day to which it is 
prefixed; but between, when properly pred· 
icable of time, is intermediate. Bnnce v. 
Reed, 16 Barb. 347. 

BEYOND SEA. A phrase used in 
Euglish law to describe the situation of 
places and persons out of the jurisdic
tion. This and the like phrases, "be
yond the seas," " beyond the four seas," 
used in the same sense, were evidently 
suggested by the geographical situation 
of England, and seem to have been orig
inally applied to all places not within 
that kingdom. In the cases of King 
v. Walker, 1 W. Bl. ~86, and Anon., 
1 Show. K. B. 91, it appeal's to have been 
held that Dublin, or any place in Ire
land, was beyond seas within the mean
ing of the statute of limitations of 21 
J ac. 1. ch. 16. But previous to the u1).ion 
of the crowns of England and Scotland 
under James 1., the meaning was merely 
" out of the realm of England. " In the 
construction of the modern statute, 3 & 
4 Wm. IV. ch. 27, no part of the Upited 
Kingdom of Great Britain and Ireland, 
nor the Isle of Man, Guernsey, Jersey, 
Alderney, or Sark, nOlO any islands ad
jacent to any of them, being part of the 
queen's dominions, are deemed beyond 
the seas. 

Besides its use in statutes of limita
tions, as above cited, where it desig
nates persons as to whom an exception 
is made, and the time during which they 
are out of the jurisdiction is not reck
oned as a portion of the time limited for 
bringing an action, the expression oc
curs frequently in the reports and trea
tises in connection with other rules of 
law; as that, while a husband is beyond 
sea, access to his wife will not be pre
snmed, to sustain the legitimacy of her 
offspring. . 

In the United States, the phrase was 
adopted in the earlier statutes of limita
tions of many of the states, without re
gard to its unfitness geographically. In 
some of. the states, the words have been 
held to mean without the limits of the 
United States, which approaches the lit
eral signification; but in most states the 

expression is treated as equivalent to out 
of the state, or beyond the jurisdiction of 
the state. 

Beyond sea, beyond the fonr seas, be
yond the seas, and out of the realm, are 
synonymous. Prior to the union of the 
two crowns of England and Scotland, on 
the accession of James I., the phrases be
yond the four seas, beyond the seas, and 
out of the realm, signified out of the limits 
of the realm of England. Pancoast v. Ad
dison, 1 Han'. 4- J. 350. 

By the Pennsylvania act of April 13, 
1791, "out of the limits of the United 
States" mustbe understood to be intended as 
equivalent in meaning to the words beyond 
sea. Thnrston v. Fisber, 9 Sergo &- R. 289; 
Ward v. Hallam, 2 Dall. 217; 1 Yeates, 
329. 

That clause in the act of limit:Ltions of 
Maryland, exempting from its operation 
all persons who were beyond the seas at 
the time the cause of action accrued, until 
their return, was borrowed from the Eng
lish statute of limitations of James I. ch. 
21 ; and has been always construed to mean 
"without the jurisdiction of the state," as, 
for example, in anotber state of the Union. 
Bank of .Alexandria v. Dyer, 14 Pet. 141. 

The term beyond seas, in the proviso 
or saving clause of a statute of limitations, 
is equivalent to withont the limits of the 
state wbere the statute is enacted; and the 
party who is without those limits is entitled 
to the benefit of the exception. Faw v. 
Roberdean,3 Cranch, 174; Mnrray v. Baker, 
3 Wheat. 541; Sbelby v. Guy, 11 /d. 361; 
Piatt v. Vattier, 1 McLean, 146; Forbes v. 
Foot,2 McCord, 331; Wakefield v. Smart, 
8 Ark. 488; Denham v. Holeman, 26 Ga. 
182; Galusha v. Cobleigh, 13 N. H. 79. 

Beyond sea is equivalent to "beyond the 
limits of the state," in a statute of limita· 
tions. Smith v. Bartram, 11 Ohio St. 690; 
Richardson v. Richardson, 6 Ohio, 125; 
West v. Hejmar, 7 /d. Pt. II. 235. 

These words, in an exception clause in a 
state limitation law, are, in the absence of 
any other statute explaining their meaning, 
construed to mean beyond the jurisdiction 
of the state. Stephenson v. Doe demo 
Wait,8 Blackf. 508. 

Persons coming from beyond the seas, 
as referred to in laws of Alabama, are 
taken to include those persons who have 
never resided in the state, as distinguished 
from those who have resided there, but are 
temporarily absent. Tomason v. Odum, 23 
Ala. 480. 

The state of Delaware is beyond seas 
in regard to the district of Columbia, with
in the meaning of the statnte of limitations. 
Ferris v. Williams, 1 Cranch C. Ct. 475. 

Where two counties belonging to differ
ent states, and therefore regarded as be
yond the seas in relation to each other, in 
the sense of which those words are used in 
the statute of limitations, are, by cession, 
united within the same jurisdiction, the in-
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habitants are no longer to be regarded as 
in the former relation, bnt as one political 
community nnited under one government, 
and a citizen of one is no longer protected 
by this saving clause. Bank of Alexandria 
v. Dyer, 14 Pet. 141. 

Persons resident in that part of the dis
trict of Colnmbia ceded by Virginia are not 
(within the meaning of the Maryland stat
ute of limitations) beyond seas, as re
spects persons resident in that part of the 
district ceded by Maryland. Bank of 
Alexandria v. Dyer, 14 Pet. 141; to nearly 
same effect, Snckley v. Slade, 5 Oranch O. 
Ot.617. 

A defendant must be deemed to have 
been beyond sea, within the meaning of the 
StH.tute of limitations, during the time 
when, although within the geographical 
bouudaries of the state, he was out of the 
jnrisdictiou of the state, and in a portion 
of the state where the authority which was 
exercised was not derived from the state, 
but from the king of Great Britain by right 
of conquest. Sleght v. Kane, 1 Johns. Oas.80. 

These words, stauding alone in an excep
tion in a statnte of limitations, have been 
held to mean beyond the limits of the state 
passing the statnte, so as to bring persons 
within another of the United States within 
the exception. This constrnction cannot 
be applied to Mass. Stat. 1786, ch. 52, § 4, 
where the exception is of persons" beyond 
sea without any of the United States." 
Whitney v. Goddard, 20 Pick. 304. 

BIAS, is not synonymous with prejn
dice. By the use of this word in a statute 
declaring disqnalification of jnrors, the leg
iSlature intended to describe another and 
somewhat different ground of disqualifica
tion. A man cannot be prejndiced against 
another withont being biased against him; 
but he may be biased without being preju
diced. Bias is "a particular influential 
power, which sways the judgment; the in
clination of the mind toward a particular 
object." (Bouvier.) It is not to be sup
posed that the legislature expected to se
cure in the juror a state of mind absolntely 
free from all inclination to one side or the 
other. The statute means, that, although a 
juror has not formed a judgment for or 
against the prisoner, before the evidence is 
heard on the trial, yet if he is under snch 
an inflnence as so sways his mind to the 
one side or the other as to prevent his de
ciding the cause according to the evidence, 
he is incompetent. Willis D. State, 12 Ga. 
444. 

.If a jnror has formed an opinion as to 
the guilt of an accnsed party, upon the in
formation of those, perhaps, who were eye 
and ear witnesses to the transaction, and in 
whose veracity the juror reposes the most 
implicit confidence, a mind thus preoccu
pied has a bias resting on it. Hudgins v. 
State,2 Ga. 173. 

BID. An offer at an auction sale to 
pay a certain price for the property on 

sale. Bidder: one who makes offer for 
property on sale at auction. 

BIGAMY. 1. In criminal law. The 
crime of contracting a second marriage 
with actual or constructive knowledge 
that a previous marriage is still binding. 
The Stat. 1 Jac. I. ch. 11, declared this 
offence felony; but excepted the cases 
of a person legally divorced, and a per
son whose husband or wife may have 
remained absent without being heard of 
seven years before the second marriage. 
The statutes enacted in the United 
States against bigamy generally contain 
similar exceptions, and in some of the 
states others are added; such as contin
ued absence from the United States, or 
sentence to imprisonment for life of the 
husband or wife by the first marriage. 

The use of the word bigamy to de
scribe this offence is well established by 
long usage; although often. cri ticised as 
a corruption of thc true meaning of the 
word. Polygamy is suggested as the 
correct term, instead of bigamy, to des
ignate the offence of having a plurality 
of wives or husbands at the same time, 
and has been adopted for that purpose 
in the Massachusetts statutes. But as 
the substance of the offence is marrying 
a second time, while having a lawful 
husband or wife living, without regard 
to the number of marriages that may 
have taken place, bigamy seems not an 
inappropriate term. The objection to 
its use urged by Blackstone (4 Bl. 
Com. 163) seems to be founded not so 
much upon considerations of the ety
mology of the word, as upon the propri
ety of distinguishing the ecclesiastical 
offence termed bigamy in the canon law, 
and which is defined below, from the 
offence known as bigamy in the modern 
criminal law. The same distiuction is 
carefully made by: Lord Coke (3 Inst. 
88). But the ecclesiastical offence be
ing now .obsolete, this reason for substi
tuting polygamy to denote the crime 
here defined ceases to have weight. 

The offence of having a plurality of 
wives at the same time is commonly de
nominated polygamy; but the name bigamy 
bas been more freqnently given to it in legal 
proceedings. 1 Russ.Orimes, 185. 

Bigamy is the offence of baving two hns
bands or wives at the same time, the one de 
jure and the other de facto. 1 Bish. Mar. § 296. 
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Every person having a husband or wife 
living, and marrying any other, in a terri
tory, or other place over which the United 
States have exclusive jurisdiction, shall be 
adjudged guilty of bigamy. 12 U. S. Stat. 
at L. (1862) 60l. 

A person who, having a husband or wife 
living, shall marry any other person, shall 
be adjudged guilty of bigamy. 2 N. Y. Rev. 
Stat. 687, § 8. 

The following cases excepted: Where 
the former husband or wife of such person 
shall have been absent five successive years 
without being known to such person to be 
living, or shall have been for that period 
continually without the United States. 

Where the former marriage of such per
son shall have been dissolved, by the decree 
of some competent court, for some cause 
other than the adultery of such person, or 
shall have been pronounced void, on the 
ground of nullity of the marriage contract, 
or as having been contracted within the age 
of legal consent. 

Where the former husband or wife shall 
have been sentenced to imprisonment for 
life. ld. § 9. 

It is not bigamy within the New York 
statute for a person divorced on the ground 
of his own adultery to marry again. After 
such a divorce, the defendant !lan no longer 
be said to "have a wife living." The terms 
"husband" and" wife" are only applicable 
while the marriage relation continues. After 
divorce, neither party has a husband or wife. 
So held, notwithstanding. the exception 
stated in 2 Rev. Stat. 687, § 9. People v. 
Hovey, 6 Barb. 117. 

Bigamy is not committed if the first mar
riage was unlawful through near relation
ship, or if it was dissolved by divorce (un
less the divorce was obtained by the fraud 
of the accused and is afterwards set aside), 
or if the accused believed, on reasonable 
grounds, that the first marriage was dis
solved by death. The crime is committed, 
however exceptionable and vicious the sec
ond marriage may be, provided it has been 
regularly celebrated. The clergyman and 
second spouse are art and part if they were 
aware that the former marriage subsisted. 
Bell. 

2. In the canon law. The offence of a 
dou ble marriage by a clerk or otber eccle
siastic forbidden to enter into a second 
marriage. It might be committed either 
by marrying a second wife after the death 
of a first, or by marrying a widow. 

Bigamy is a word used in the common 
law for an impediment that hindereth a 
man to be a clerk, by reason that he hath 
been twice married; grounded upon the 
words of St. Paul in 1 Tim. cb. iii. ver. 2. 
( Gawel.) Mozley!t W. . 

According to the canonists, bigamy con
sisted in marrying two virgins successively, 
one after the death of the other'; or in once 
marrying a widow. 4 Bl. Gam. 163, note. 

BILATERAL. A term used chiefly 
in the civil law to designate a contract 
in which' both the contracting parties 
are bound to fulfil obligations recipro
cally towards each other; a contract ex
ecutoryon both sides; as a contract of 
sale, where one becomes bound to de
liver the thing ,sold, and the other to 
pay the price of it. 

BILINGUIS. Of a double language; 
speaking two languages. A term an
ciently used of a jury composed in part 
of Englishmen and in part of foreigners, 
allowed, by English law, if the cause to 
be tried lay between an Englishman and 
a native; more properly called a jury de 
medietate linguce. Jacob; Holthouse. 

BILL. A formal statement of partic
ular things in writing. 

I. IN LEGAL PROCEDURE. A formal 
written statement of complaint to a court 
of justice, such as the original bill, in 
common-law practice; a bill in chancery; 
a bill of indictment. Also a written 
statement or record of proceedings in an 
action; as a bill of exceptions. 

1. A bill, sometimes termed by way of 
distinction an original bill, was one of 
the ancient modes of commencing an 
action at common law, and was tbe 
method usually adopted in the court of 
king's bench of England. The bill con
tained a statement of the plaintiff's 
cause of action, alleging it as a tres
pass in order to bring it within the 
jurisdiction of the king's bench; and 
resembled, in general, the modern dec
laration, which superseded it in practice. 
The bill was sometimes termed a plaint. 
Actions commenced in this way were 
said to be by bill, or by bill without 
writ, as other actions were founded 
upon an original writ. 

2. Bill in chancery; Bill in equity. 
A written statement of the facts upon 
which a complainant in a suit in chan
cery seeks equitable relief, with a prayer 
for such relief or redress and for the 
proper process. It is in the nature and 
style of a petition, containing: 1, the 
address to the chancellor or judge of 
the conrt of equity; 2, the names and 
descriptions of the parties to the suit i 
3, a statement of the facts material to 
the complainant's case, termed the stat
ing part j 4, a general charge of confed-
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eracy between the defendants, called the 
confederacy clause; 5, a statement of 
the pretences and excuses which it is 
supposed the defendants will set up in 
defence, called the charging part; 6, an 
averment that the acts complained of 
are contrary to equity, and that the 
complainant has no remedy at law, 
termed the jurisdiction clause; 7, a 
prayer that the defendants may answer 
the complainant's interrogatories, known 
as the interrogating part; 8, a prayer 
for relief; and 9, a prayer for process. 
By the rules in equity of the United 
States courts, the confederacy clause, 
the charging part, and the jurisdIction 
clause, may be omitted; and those 
clauses are usually omitted in equity 
practice generally, unless combination 
to defraud is intended to be specifically 
alleged. The bill is sworn to by the 
complainant, signed by his solicitor or 
counsel, and filed with the clerk of the 
court; and thereby suit is deemed to be 
commenced, and process issues upon 
filing the bill. Bills in equ~ty are fre
quently designated by some term express
ing the nature of the suit, or the pur
pose sought to be accomplished. They 
are thus distinguished as original or 
supplemental bills; cross bills; bills of 
discovery, of interpleader, of peace, 
of review, of revivor, and many others, 
further explanations as to which may be 
found under the particular term. 

Bill of conformity. The name of a 
bill in equity, filed by an executor or ad
ministrator, when the affairs of the de
ceased are so much involved that he 
cannot safely administer the estate ex
cept under the direction of the court. 

Bill of discovery. The name of a 
bill in equity praying for the disclosure 
of facts beIieved to lie within the defend
ant's knowledge; or for the production 
of books or writings in his control. The 
llame is appropriate to a bill prosecuted 
to aid an action or defence at law, by giv
ing complainant the means of establish
ing his rights there; and not to a bill 
framed for obtaining equitable relief. 
As to the grounds of the proceeding, and 
the cases in which it lies. see DISCOV

ERY. 

BUl of interpleader. The name of a 
bill in equity to obtain a settlement of a 

question of right to money or other prop
erty adversely claimed, in which the 
party filing the bill has no interest, 
although it may be in his hands, by 
compelling such adverse claimants to liti
gate the right or title between them
selves, and relieve him from Jiability or 
litigation. As to the nature and inci
dents of the proceeding, see INTER

PLEADER. 

Bill of peace. The uame of a bill in 
equity, filed by a person threatened with 
a multiplicity of actions involving the 
same point, seeking the quieting of liti
gation. III such cases a bill of peace 
will be entertained, to prevent multi
plicity of suits, and an iRsue directed to 
determine the right, and a.n injunction 
ultimately granted to restrain the threat
ened.Jitigation. 

Bill quia timet. Bill because he 
fears. The name of a bill in equity filed 
by a person who apprehends some injury 
to his rights or interests in property 
from the. neglect or fault of another, and 
seeking to prevent such injury. In 
American practice it is not limited to 
cases of rights in personalty. It would 
lie to prevent a'life tenant of slaves from 
reII)oving them from the State and selling 
them, to the prejudice of the remainder
man; Riddle v. Kellum, 8 Ga. 374; or 
to prevent a wrongful sale of lands in 
which complainant has an interest. 
Peebles v. Estill, 7 J. J. Marsh. 408. But 
there must be danger that complainant 
will be subjected to loss by the an
ticipated neglect or culpable conduct 
of defendant. Randolph v. Kinney, 
3 Rand. 394. 

Bill of revie.w. The name of a bill 
in equity seeking to have a decree of the 
court reviewed, and reversed or modified. 
Such a bill may be filed, by leave of the 
court, either upon the ground of error in 
law, or for new matter of fact not 
known in time for hearing previous to 
the decree. A bill which, instead of 
praying that the former decree may be 
reviewed and reversed, prays, merely, 
that the cause may be heard with respect 
to the new matter made the subject of 
the supplemental bill, at the same time 
that it is reheard upon the original 
bill, is termed a bill in the nature of 
a bill in review, and may be filed by 
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any person claiming not to be bOlind by 
the bill. 

A bill of review is in the nature of a 
petition for a new trial in an action at law, 
and is brought on the ground of new dis
covered evidence, or of the party's having 
mistaken his defence, or for other reason
able cause. But for error in the proceed
ings, record or decree, apparent upon the 
record, files, or exhibits, a writ of error is 
tbe proper remedy. It must state the case, 
tbe cause of its failing to recover, and the 
new discovered evidence, if it is' asked 
on that ground. If it is asked for on 
the ground of having mistaken his de
fence, it must set forth what that was, and 
what the defence is which he ought to have 
made, and that he is able to support it; as 
in a petition for a new trial at law. 1 Root, 
678. 

A bill stating that the complainant had 
an interest in the subject-matter of a former 
suit in equity, that he applied to be ad
mitted a party, was refused, and. that a de
cree was made in fraud of his rights, and 
praying to have that decree set aside, &c., is 
an original bill, and not a bill of review. 
Wickliffe v. Eve, 17 How. 468. And see 
Kennedy v. Georgia Bank, 8 Id. 686. 

Bill of revivor. The name of a bill 
in equity filed to revive and continue a 
suit which has abated, as by death, or 
by marriage of a female plaintiff, before 
the final consummation of the proceed
ings. The personal representatives of 
a deceased person, with respect to the 
subject-matter of the suit, are the proper 
parties to bring the bill of revivor. 

A bill of revivor lit's where a petition is 
abated by the death of either of the parties, 
or for other cause, to revive the same; and 
must state the former petition, the cause of 
its abating, and that it is neeessary for the 
purposcs of justice' it should be revived; 
it must also set forth the proper party in 
whose favor, or against whom, it ought to 
be revived. 1 Root, 678. 

Bill of revivor and supplement. 
The name of a bill in equity partaking 
of the characteristics of a bill of revivor 
and a supplemental bill; seeking both 
to continue a suit which may have 
abated by the death of the plaintiff, or 
the like, and to supply any defects in 
the original bill arising from subsequent 
events, so as to entitle the party to re
lief on the whole merits of his case. 

A bill of revivor and supplement is a 
compound of a supplemental bill and bill of 
revivor, and where a complainant has. a 
right to revive a suit, he may add to the 
bill of revivor such supplemental matter as 
is proper to be added. But the supple
mental matter must have been newly dis-

covered, and verified by affidavit. Bowie u. 
Minter, 2 Ala. 406. 

3. Bill of exoeptions. A written 
statement of exceptions to the decision 
or direction of a judge during the trial of 
a cause, taken by a party 1;0 the cause, 
and properly certified as correct by the 
judge. The bill sets forth the proceed
ings upon the trial, the decisions or direc
tions excepted' to, and the exceptions. 
The object of the bill of exceptions is to 
put the decisions excepted to upon 
record for the information of the court 
before which proceedings to review such 
decisj.ons are taken. In theory, the bill 
of exceptions is engrossed and tendered 
to the judge during the course of the 
trial, or other proceeding out of which 
the exception arises, and is then signed 
or sealed. In practice, however, the 
substance of the exception is merely 
noted at the time it is taken, and the 
bill is afterwards settled, drawn up in 
form, and tendered to the judge, to be 
signed or sealed. In general, no objec
tion could be raised on appeal which did 
not appear in the bill of exceptions; and, 
as between the parties, it was conclusive 
as to the facts therein stated. Bills of ex
ceptions have been abolished in England 
by the jUdicature act of 1873; and their 
use in the United States has been gener
ally much modified by the practice acts 
and codes of procedure adopted in most 
of the States, which regulate the mode 
of taking appeals and procedure upon 
appeal and error. 

Bill of partioulars. A written state
ment of the particulars of the demand 
for which action is brought, or of a de
fendant's set-off against such demand. 
The particulars stated are generally the 
dates, sums, and items of the demand or 
set-off, in detail, and should be as full 
and specific as the nature of the case 
admits, or as may be necessary to give 
the opposite party information to which 
he is entitled, and to prevent surpl'ise. 
By statutory provisions in most of the 
United States, a bill of particulars is re
quired either upon first pleading the de
mand, or upon a subsequent request of 
the opposite party, or an order of the 
court. The party is generally held to 
be precluded by his bill when filed; and 
is also precluded from giving eviden~e in 
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support of his demand if he fails to fur- 1846, ,the timns bill, law, and act are 
nish a bill when legally bound so to do. nsed somewhat indefinitely, throughout 

A bill of particulars is an amplification, the instrument. 36 Barb. 187. 
or more particular specification, of the 1. Bill of attainder. A special legis
matter set forth in the pleading. Stark· lative act declaring the attainder of a 
weather v. Ki~tle, 17 Wend. '20. 

The term bill of particulars does not particular person; usually as a punish-
apply to a statement of a partnership aOo ment for treason or soine political of
count, especiallY when not filed as such fence, without judicial trial. As to the 
bill. Welles v,'Allen, 41 Conn. 140. nature and effect of attainder, see that 

Bill of COl!lts. A written statement word. 
of the items of the costs in a legal pro- The passing of bills of attainder is 
ceeding. In American practice the term expressly prohibited by the constitution 
is applied to the formal statement of the of the United States, both to congress 
costs allowed as between the parties to and the several states. 
the action, which is presented for ad- Bills of attainder are statutes enacted by 
justment or taxation to an officer of the tbe supreme legislative power, pro re nata, 
'court. By the English usage, it was inflicting capital penalties, ex post facto, 

without conviction in the regular course of 
applied also to the statement of the administration through courts of justice. 
charges and disbursements of an attor- Acts of attainder generally named the per· 
ney or solicitor incurred in the conduct sons attainted, but not always; there are 
of his client's business, and which might in the statute books, both of England and 

Ireland, many statutes of attainder wherein 
be taxed upon application, even though whole classes of people, in bulk, were at
not incurred in any suit. Thus convey- tainted, adjudged, and convicted of high 
ancing costs might be taxed. treason, without being named or otherwise 

4. Bill of indictment. A written legally designated, and'without being called, 
a.rraigned, or tried. The dead as well as 

statement of facts constituting a crime, the living might be attainted and convicted, 
in the form of an accusation against one as were Oliver Cromwell and others, who 
01' more persons, lawfully presented to a had sat in judgment upon Charles I., and 
grand J·ury. If the J'ury, on examina- whose bodies were taken out of their graves 

and hanged. Hence, bills of attainder need 
tion, find this accusation to be supported not name the persons accused, nor call 
by evidence, they write upon it the 'upon them to appear and defend. Exp. 
words "a true bill" anciently billa Law, 35 Ga. 285. 
vera. This is called finding an indict- Bill of indemnity. This term is 
ment; and the bill is thenceforth called applied in England, to an act of parlia
an indictment. If the jury deem that meni, usn ally passed at every session, 
the evidence prodnced is not sufficient for the relief of officers who have unwit
for putting the accnsed on trial, they in- tingly or unavoidably neglected to take 
dor.se the bill "not a true bill" or "not the necessary oaths, or otherwise to 
found;" anciently, "Ignoramus." qualify themselves to hold their respec-

II. IN LEGISLATION AND CONSTITU- tive offices. 
TIONAL LAW. A draft of a law sub- Bill of pains and penalties. A 
mitted to a legislative body for consid-· special legislative act imposing a pnn
eration. A proposed or projected law ishment, less than death, upon a person 
is termed a bill; if enacted as law, it is supposed to be gnilty of treason or fel
called an act or a statute. ony, without any conviction in the ordi-

A special act passed by a legislative nary course of judicial proceedings. It 
body in the exercise of a quasi judicial differs from a bill of attainder, in that 
power. Such are bills of attainder, and attainder implied the punishment of 
bills of pains and penalties. ' death. But the prohibition in the con-

A solemn written declaration by a stitution of the United States against 
legislative or constituent body of funda- the passage of bills of attainder is con
mental principles of government; gener- strued to include also bills of pains and 
ally of popular rights and restrictions penalties. 
upon governmental power, termed a bill In England, a distinction is taken be-

tween bills of attainder and bills of pains 
of rights. and penalties; but when carefully noted 

In the constitution of New York, of and compared they will be found akin, and 
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In close fellowship. And a stat~te Impos- term corresponding with obligation, but 
ing a retrospective oath as a condition of used particularly of engagements for 
practising as an atto!ney or c~lU!lsellor, not- simple payment .o~ money. .. Bill is 
withstandin~ a prevIOus adm1l!slOn to prac- all one," says Termes de la Ley, " with tiee and which in this manner by its own 
inh~rent force effectuates the destruction an obligation, saving that when it 
of the ri~hts of a large order of persons, is is in English it is commonly called a 
substantIally and in effect a bill of pains bill; in Latin, an obligation. Bill single, 
and penalties, possessing the characteristic often simply called a bill, was the sim
attributes of a bill of attainder, except the 
death penalty, and is within the meaning of plest form; it was an undertaking, with
the prohibition of bills of attainder in the out condition or seal, to pay to a persoll 
United States constitution. Exp. Law, 35 named a certain sum of money at a 
Ga. 285. specified time. Bill penal contained the 

2. Bill of righta. A formal and pub- like engagement, but was drawn with a 
lic written declaration of popular rights condition annexed, and in a penal sum. 
and liberties. Bills of rights have fre- Bill obligatory was either a bill single or 
quently been promulgated upon the es- a bill penal in form, but bore a seal. 
tablishment of new forms of government By a bill we now ordinarily understand 
or new constitutions, and are usually a single bond without a condition; by an 
expressed in the form of statutes or con- obligation, a bond with penalty and condi-
etitutional provisions. The English tion. Termes de La Le.,!. 

Rill is a common engagement for money, 
statute, known as the bill of rights, was given by one man to another, bcing some-
originally a declaration delivered by the times with a penalty, called a penal bill, 
two houses of parliament to the Prince and sometimes without a penalty, called a 
and Princess of Orange, which was af- single bill; the latter is most frequently 

used. Tomlins. 
terwardB enacted as a statute when they Bill obligatory is a bond witbout a can-
became king and queen. The rights dition; sometimes called a single bill; and 
and liberties asserted were insisted upon differing from a promissory note in nothing 
as the "true, ancient, and indubitable but the seal which ·is affixed to it; but, 

when required by the context of a particu
rights of the people." The bill asserted Jar act, the term may be understood differ-
the illegality of suspending laws by ently; as to mean an instrument (Mal. Lee 
royal authority without consent of par- Mer. 72, 74; Com. Dig. 1st ed. 238), whereby 

h . t d one merchant, by writing, acknowledges 
liament; of t e commltmen s an prose- himself in debt to another in sucb a sum, to 
cutions of subjects for petitioning the be paid at such a day, and subscribes it at 
king; of the raising and keeping a a day and place certain. Sometimes a seal 
standing army within tbe kingdOIf! in is put to it; but it binds by the custom of 

f r merchants, without seal, witness, or deliv
time of peace, witbout consent a par III.- ery. The expression is susceptible of that 
ment; that elections ought to be free; meaning. Farmers', &c. Bank a. Greiner, 
tbat excessive bail ought not to be re- 2 Sergo !f R. 114. . 

quired, nor excessive fines imposed, nor 2. Bill; bill rendered. A statement 
cruel and unusual punishments inflicted; of his claim made by a creditor in writ
that parliaments ought to be held fre- ing, specifying the items. It does not, 
quently, &c. In the United States, for- in general, preclude the party from su
mal bills of rights have been incorpo- ing for a larger sum, no payment or 
rated into the constitutions of several of agreement as to the amount being 
the states. shown j and is therefore to be distin-

III. IN MERCANTILE LAW. A written guished from an account stated, which 
statement of tbe amount or items ·of a is generally deemed conclusive upon the 
demand; or of the terms of all agree- parties. In England, however, a bill of 
ment or undertaking, particularly for items rendered to a debtor bas been held 
the payment of mOlley. Such are bills conclnsi ve against an increase of amount 
of sale, bills of parcels, bank-bills, bills of any items contained in it, and strong 
of exchange, bills of lading, and others evidence against additional item8. See 
which are more particularly defined be- Loveridge V. Botbam, 1 Bos. &' P. 49. 
low. The contrary has been held in New 

1. Bill; bill obligatory; bill penal; I York, of a bill rendered for a gross sum. 
bill Single. Bill was an early English Williams V. Glenny, 16 N. Y. 389. 

vox. t. 10 
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Bill payable j bill receivable. In
struments for payment of money are 
called bills payable with respect to the 
person who has to pa~ them j bills 're
ceivable, with respect to the one who 
is to get the money. Thus, if a mer
chant's bills payable are less in amount 
than his bills receivable, he will have a 
surplus; if more, a deficiency. 

In other words, bills receivable are the 
assets (in commercial paper) of a busi
l1ess man, of an estate, &c., and bills 
payable are the debts. "Bills," in these 
phrases, is not always confined to bills 
of exchange, or even to formal written 
evidences of debt, but may mean de
mands, generally j claims or obligations. 

4. Bill of credit. A bill or note for 
the payment of money, issued by the 
sovereign power of a state, containing a 
pledge of its faith, and designed to cir
culate as money. The emission of bills 
of credit by any of the United States is 
prohibited by the federal constitution j 
and the meaning of the term so em
ployed has frequently been considered 
by the courts. In Briscoe'll. Bank of 
Kentucky, cited below, McLean, J.; re
marks, " The definition of the term bills 
of credit, as used in the constitution, if 
not impracticable, will be found a work 
of no small difficulty." And in state of 
Indiana v. Woram, 6 Hill, 33, Bronson, 
J., after referring to the decisions in the 
above case and others, says, .. All at
tempts to give a full, accurate, and sat
isfactory definition of billR of credit, 
within the meaning of the constitution, 
have, thus far, failed." 

In its enlarged -sense, the term bill of 
QI'edit may comprehend any instrument 
by which a state engages to pay money at 
a future day; thus including a certificate 
given for money borrowed. But the lan
guage of the constitution itself, and the 
mischief to be prevented, equally limit the 
interpretation of the terms. The word 
emit is never employed in describing 
those contracts by which a state binds 
itself to pay money at a future day for 
services actually received, or for money 
borrowed for present use; nor are in
struments executed for such purposes, in 
common language, denominated bills of 
credit. "To emit bills of credit," means 
to issue paper intended to circulate through 
the community, for its ordinary purposes, 
as money, which paper is redeemable at a 
future day. Craig II. State of Missouri, 4 
Pet. 4~0. 431. 

A bill of credit is a paper issued by 
the sovereign power, containing a pledge of 
faith, and designed to circulat\! as money. 
This definition includes all classes of bills 
of credit emitt~d by the colonies or states. 
Briscoe II. Bank of Kentucky, 11 Pet. 257, 
313. 

The term bills of credit, in its mercan
tile sense, comprehends a great variety of 
evidences of debt, which circulate in a com
mercial country. The notes of banks in 
modern times are either called bank bills 
or bank notes. But the inhibitions of the 

. constitution apply to bills of credit in a 
limited sense, not including ordinary bank 
notes, even where the state owns the whole 
of the stock of the bank in question, con
trols its management, and in effect guaran
tees the payment of its _paper. Briscoe v. 
Bank of Kentucky, 11 Pet. 257. And see 
Darlington v. State Bank, 13 How. 12; 
Lampton v. Commonwealth Bank, 2 Litt. 
300; Bank v. Spilman, 3 Dana, 150; Owen 
v. Branch Bank, 3 Ala. 258; McFarland v. 
State, 4 Ark. 44. But see to the contrary, 
Linn v. State Bank, 2 Ill. 87; Common
wealth Bank v. Clark, 4 Mo. 59; Griffith 
v. Commonwealth Bank,Id. 255. 

The bills of credit prohihited by the con
stitution can only be such as are designed 
to circulate as money, or answer the ordi
nary purposes of coin. State of Indiana II. 

Woram, 6 Hill, 33. 
Whether warrants or certificates of state 

indebtedness, issued in the name of a state, 
by its fiscal officers, and under its author· 
ity, being made on a pledge of the state 
resources, or being sometimes used as a 
circulating medium, are bills of credit, see 
Craig v. Missouri, 4 Pet. 431; Pagaud v. 
State, 5 Smed. ~ M. 191. 

Certificates of indebtedness, which are 
issued by the governor of a state under a 
statute authorizing such issue, and direct
ing for the purpose of paying the current 
expenses of the state, that ·they shall be of 
such form and denominations as the gov
ernor may direct, and shall be engraved 
and printed under his direction, which are 
declared receivable for all state taxes, &c., 
and which, as actually issued, contain a re
cital that the sum specified is due by the 
state, and that the certificate is receivable 
in payment of all state dues, are bills of 
credit, and within the prohibition of tbe 
constitution. They are a paper issue, by 
the sovereign power, containing a pledge 
of its faith, and designed to circulate as 
money; which is the definition of a bill of 
credit. City Nat. Bank II. Mahan, 21 La. 
Ann. 751. 

Bills of credit, as defined by the supreme 
court, are paper issued by the sovereign 
power, containing a pledge of its faith, and 
designed to circulate as money. In the 
seceded states (so called) the sovereign 
authority was, for a time, displaced, the 
constitutional governments were over
thrown, and their functions usurped by 
spurious and revolutionary governments 
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These usurping governments could not, by 
legislation or otherwise, biud the public 
faith for the redemption of thll notes in 
question. But though said notes were not 
bills of credit, they were, nevertheless, ille
gal i and a promissory note given for them, 
by the borrower to the lender, is void, and 
does not constitute a debt provable in 
bankruptcy against the estate of the bor
rower. Baily IJ. Milner, 35 Ga. 330. 

Bill of exchange. An order or re
quest in writing from one person to 
another, for the payment of money, 
absolutely, and at all events. 

If directed to be paid to the order of 
a person named, or to bearer, the bill is 
termed negotiable, and may be trans
ferred by indorsement. The various par
ties to snch a bill are thus designated: 

The person who draws or makes the 
bill is called the drawer; the person 
to whom it is addressed is called the 
drawee; and when the drawee has un
dertaken to pay the amount, which un
dertaking he may signify by writing 
across the bill of exchange the word 
accepted, together with his name, with 
or without adding the place where the 
money is to be paid, then he is called 
the acceptor; the person to whom the 
money is ordered to be paid is called 
the payee; and if the payee transfers it 
over to another, which he may do by 
simply writing his name across the 
back, he is then called the indorser, 
and the person to whom he thus trans
fers it is called the in(lorsee; the latter 
person may also, if he pleases, in his 
turn transfer it to another party, by the 
same process of signing his name on the 
back, or indorsing it, as it is termed, 
and thus it may be transferred from one 
person to another, the party transfer
ring it always being called the indorser, 
and the party to whom it is transferred 
the indorsee. Further explanations as 
to the meaning of these terms may be 
found under the words, respectively. 

A bill of exchange must be dated, 
showing both the. time and place of 
making it; it should express the time 
of payment, but if no time is men
tioned it is considered payable on de
mand; the place of payment may be 
fixed by the drawer in the bqdy of the 
bill, or if not, then by the acceptor in 
his acceptance; but if not expressed by 
either, it is payable and to be presented 

for payment at the place of business of 
the drawee, or at his residence, or where 
it was made, or to him personally any~ 
where. The request to pay must be 
absolute and not contingent; and must 
be made as a right, not as a favor; 
although the word pay is not essential, 
the words used must require payment. 
The payment required must be in 
money, not in merchandise; and if in 
any currency other than legal money, 
the bill is not negotiable. The amount 
must be fixed and certain, not contin
gent; and the sum should be written in 
full in the body of the bill, as words so 
written will, in case of doubt, control 
the figures usually written in the mar
gin. The phrase value received is often 
inserted, but, although proper in a 
promissory note, is not essential or of 
any use in a bill of exchange. A direc
tion to charge to the account of the 
drawer or some other person is some
times added, but is nO.t necessary. If 
the request to pay is limited by the ad
dition of the words, "as per advice," 
the drawee has no authority to pay un
less instructed so to do by the drawer; 
The subscription by the drawer and 
address to the drawee complete the 
instrument. 

In common speech, bills of exchange 
are frequently called drafts. Checks 
upon banks are generally considered as 
of the nature of bills of exchange. 

Bills of exchange are classified as for
eign bills or inland bills, according to 
the residence of the parties; a bill of 
which the drawer and drawee are resi
dents of countries foreign to each other 
is termed a foreign bill, one of which 
the drawer and drawee are residents of 
the same country is termed an inland 
bill. In respect to this distinction, the 
several states of the United States are 
considered foreign as to one another. 
This distinction is important with ref
erence to the question whether protest 
and notice are or are not necessary in 
case of non-acceptance. 

A bill of exchange is an order in wri ting, 
directing one person to pay to another a 
given sum of money absolutely. Whether 
an instrument is a bill of exchange or not, 
must be determined from its face; its char
acter cannot be changed by extrinsic evi
dence. Rice v. Ragland, 10 Humph. 545. 



BILL 148 BILL 

The essential qualities of a bill of ex
change are, that it must be payable at all 
events, not depE'ndent on any contingency, 
nor payable out of a particular fund; and 
must be for the payment of money only, 
and not for the performance of any other 
act, or in the alternative. Gillilan v. Myers, 
31 Ill. 625; Strader v. Batchelor, 8 B . .'I1on. 
168. 

It is essential to a bill of exchange, that 
it should be payable in money only; and 
payable at all events, not out of a particu
lar fund. Cook v. Satterlee, 6 Cow. 108; 
Atkinson v. Manks, 1 Cow. 691; Waters v. 
Carleton, 4 Purl. 205; Tucker v. Maxwell, 
11 Mass. 143 i Nicbols v. Davis, 1 Bibb, 490; 
Mershon v. Withers, ld. 603 i Smurr v. 
Foreman, 1 Ohio, 272 ; Wooley v. Sergeant, 
S N. J. L. 262; Coyle v. Satterwaite, 4 T. 
B. Mon. 124; Carlisle v. Dubree, 3 J. J. 
Marsh. 542; Curle v. Beers, ld. 174; Mills 
v. Kuykendall, 2 Blackf. 47; May v. Lans
down, 6 J. J. Marsh. 170. 

The requisites of a bill of exchange are, 
that it be payable at all events, not on a 
contingency, nor out of a particular fund; 
tbat it be for the payment of money only; 
and that it exhibit so clearly the drawer, 
thE' drawee, and amount, that these can 'be 
known to strangers into whose hands it may 
come. That it should purport in terms to 
be made for value received, or to be paya
ble to order or to hearer or at a day certain, 
or any specified time after date, or at any 
specified place, is not essential. Kendall v. 
Galvin, 15 Me. 131. 

A check on a bank is in form and sub
stance a bill of exchange, and the holder 
must give notice to the drawer, if payment 
by the bank is refused. Sherman v. Com
stock, 2 McLean, 19; Glenn b. Noble, 1 
Blackf. 104. See CHECK. 

A check on a bank, payable on a future 
day, is not in fact an inland bill of ex
change. The characteristics of checks, as 
contradistinguished from bills of exchange, 
are, that they are always drawn on a bank 
or banker, that they are payable immedi
ately on presentment, without the allow
ance of any days of grace, and that they 
are never presentable for mere acceptance, 
but only for payment. A check is not less 
a check, because ilrawn payable on a future 
day. Matter of Brown, 10 Hunt's Merch. 
Mag. (Apr. 1844) 377. 

A check is always payable on presenta
tion and demand; hence, although a draft 
is drawn in the usual form of a check, yet 
if it is payable on a specified future day, it 
is a bill of exchange, and has days of grace. 
Any local custom of banks to hold as 
checks, and therefore not entitled to grace, 
drafts payable at a time certain after date, 
is inadmissible, and will not control the 
rules of law. Morrison v. Bailey,/) Ohio 
St. 13; Bowen v. Newell, 8 N. Y. 190. 

The circumstance that a draft for 
money, otherwise in the usual form of a 
check, is payable on a future specified day, 
IS prima facie. but not conclusive evidence 

that the instrument is a bill of exchange, 
and as such entitled to days of grace. An
clrew v. Blachly, 11 Ohio St. 89. 

All the parts of a set of exchange consti. 
tute but one bill; and payment or cancel
ling of either of the set extinguishes all. 
Durkin v. Cranston, 7 Johns. 442; Miller v. 
Hachley, Anth. 68 i Ingraham v. Gibbs, 2 
Dall.134. 

A purchase of a note is not a violation 
of a statute, forbidding a corporation to 
buy bills of exchange. American Life 
Ins., &c. Co. v. Dobbin, Hill If" D. Supp. 
252. 

The words bond, bills, and notes, in an 
act for the relief of sureties and bail in cer
tain cases, held, to include bills of ex· 
change. Ohio Life Ins., &c. Co. v. McCague, 
18 Ohio, 54. 

Bill of lading. The name of the ac
knowledgment usually given by a car
rier, particularly the master of a vessel, 
acknowledging reception of goods for 
transportation, and expressing the en
gagement to carry and deliver. A bill 
of lading, issued on behalf of a vessel, 
is usually made in three or more parts, 
one 01' more of the set being sent to the 
consignee, one retained by the conRignor, 
and one by the master. The similarin
strument made by a carrier by land is 
not usually executed in triplicate. 

A bill of lading partakes of the cbar
acteristics both of a receipt and a con
tract; its essentials being an acknowl
edgment of the receipt of the goods, and 
an agreement to transport and deliver 
them. Thus the same instrumeut may 
be treated as a mere receipt, and open 
to contradiction or explanation by parol 
evidence; or as a contract which may 
not be explained by parol; according as 
the question arises upon that portion 
which contains the acknowledgment of 
receipt of the goods, with description of 
their condition, or that which embodies 
the engagement to carry and deliver. 

~O\lthough signed by the master of a 
vessel only, it binds the vessel and her 
owners. If made to the order ot the 
consignee, in the usual form, it is ne
gotiable, and may be transferred by in
dorsement; and the indorsee is entitled 
to receive the goods, subject, however, 
to the shipper's right of stoppage in 
transit, and to prior liens. 

A bill of lading is the written evidence of 
a contract for the carriage and delivery of 
goods sent by water, for a certain freight. 
It is signed by the captain or master of the 
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ship or vessel, and states, among other 
things, by whom the goods are shipped, and 
where, and to whom they are to be deliv
ered. Contracts for the freighting of goods 
must have all these essential qualities, or 
else they cannot have the effect of bills of 
lading. Covill v. Hill,4 Den. 323; Dows v. 
Cobb, 12 Barb. 310. 

A bill of lading is to be regarded in a 
double aspect, - as a contract for the trans· 
portation and safe delivery of the goods 
covered by it, at the stipulated freight, and 
also as a receipt for the goods for the pur
poses of the contract. Goodrich v. Norris, 
Abb. Adm. 196; but compare Knox v. The 
Ninetta, Grabbe, 534. 

Is an instrument possessing the character
istics of a contract and of a receipt. O'Bri· 
en v. Gilchrist, 34 Me. 554; Wayland v. 
Moseley, 5 Ala. 430; May v. Babcock, 4 
Ohio,334. 

A contract in writing for the carriage of 
goods, signed by the consignor only, is not 
a bill of lading. Gage v. Jaqueth, 1 Lans. 
207. 

Bill of parcelo. A written statement 
of the items of various goods sold to
gether. 

Bill of Bale. The name of the instru
ment by which, usually, a conveyance 
or transfer of title of personal property 
from one person to another is declared 
or evidenced. It bears the same rela
tion to sales of chattels, that a deed does 
to a sale of land~·but as transfers of per
sonalty may be made by simple delivery; 
and are not attended· by many of tbe 
covenants and formalities often impor
tant in transfers of land, the bill of sale 
is simpler and less technical than a deed, 
and often dispensed with entirely. 

In the case of a sale of a vessel, how
ever, the general rule of maritime 
courts calls. for a written bill of sale; 
and the U. S. Rev. Stat. § 4170, pre
scribes that,. in every case of a sale or 
transfer of a registered vessel to a citizen 
of the United States, there shall be 
some instrument of writing in the nature 
of a bill of sale, which shall recite at 
~ength the certificate of registry; other
wise the vessel shall be incapable of 
being registered anew, and she ceases to 
be a vessel of the United States. 

As fictitious bills of sale are often 
given for the purpose of protecting 
property from creditors, statutes have 
frequently been enacted to prevent frauds 
upon creditors, by which questions of 
the validity of such instruments as 
against creditors are affected j although 

they may be valid and binding as bEl'
tween the parties. Registration of bills 
of sale is sometimes required, as by the 
English bills of sale act of 1854, under 
which, if not registered within twenty
one days from the making thereof, and 
the grantor continues in possession or 
apparent possession, the bill of sale is 
void against his execution creditors and 
assignees in bankruptcy. 

5. Bill of health. An official certifi
cate, given by the authorities of a port 
from which a vessel clears, to the master 
of the ship, showing the state of the port, 
as respects the public health, at the time 
of sailing, and exhibited to the authori
ties of the port which the vessel next 
makes, in token that she does not bring 
disease. If the bill alleges that no con
tagious or infectious disease existed, it 
is called a clean bill; if it admits that 
one was suspected or anticipated, or 
that one actually prevailed, it is called a 
touched or afoul bill. (McCull.) Whar
ton. 

Bill of mortality. An official record 
of the deaths in a place or district. The 
expression is generally used in the plu
ral, and signifies, primarily, a series of 
records of deaths instituted in London 
at about the time of the visitations of 
the plague, near the commencement of 
the seventeenth century. Secondarily, 
the phrase signifies the district or region 
of these records; thus, to say that a par,
ish named is within the bills of mortali-, 
ty, means that it is within the territory) 
for which the records are required. 

Bill of sight. A written descriptiolll 
of goods furnished to a customs officer' 
by an importer, who, being ignorant of 
the precise quality and quantity of the 
goods, describes them to the best of his 
knowledge and information. 

Under the English statute, when a mer· 
chant is ignorant of the real quantities OT 

q uaUties of any goods assigned to bim, S9 
that he is unable to make a perfect entry 
Of them, he must acquaint the collector or 
comptroller of the circumstance; and he 
is autborized, upon the importer or his 
agent making oath that he ca.nnot, for waI\t 
of full information, make a perfect entry, 
to recaive an entry by bill of sight for the 
packages, by the best description which can 
be given, and to grant warrant that the 
same ~ay be landed and examined by the 
importer in presence of the officers; alid 



BILLA 150 BISSEXTILE 

within three days after any goods shall 
have been so landed, the importer shall 
make a perfect entry, and shall either pay 
down the duties or shall duly warehouse 
the same. Wharton. 

BILLA. A bill. Occurs in some 
Latin phrases, among which are: 

Billa cassetur. That the bill be 
quashed. The form of the judgment at 
common law in favor of the defendant, 
on a plea in abatement, where the pro
ceeding was by bill. 

Billa vera. A true bill. 
Billa vera is the indorsement of the grand 

inquest upon any presentment or indictment 
which they find to be probably true. Termea 
de la Ley. ' 

In criminal matters when a grand jury, 
upon any presentment or indictment, con
sider the same to be probably true, they 
write on it the two words, billa vera, and 
thereupon the accused person is said to 
stand indicted of the crime and is bound to 
make answer. Holthouse. 

BIND. To bring one under definite' 
legal obligations; particularly Ullder the 
obligation of a bond or covenant; to 
affect one with a contract or judgment. 
Binding: that which establishes legal 
obligations or charges. When the obli
gations of a contract or relation attach, 
it is said to become binding; when they 
are nullified or discharged, it ceases to 
be binding. Bound: charged or brought 
under obligation or responsibility, as by 
a covenant or bond. 

Binding out. This expression is 
applied particularly to the act of mak
ing an infant an apprentice. 

Binding over. Designates the act 
or proceeding by a court or officer, of 
requiring a person to enter into a bond 
or give bail to appear for trial, to keep 
the peace, or the like. So, also, a per
son is sometimes bound over to attend 
as a witness. 

BIPARTITE. In two parts. A 
term used in the law of conveyancing 
to describe an instrument entered into 
between two parties, each of whom exe
cutes and delivers one cOUllterpart, and 
receives the other. 

BIRDS. Includes, according to 
Wharton, all creatures with wings and ' 
feathers, whether small or large, wild 
or tame. 

BIRRETUM, or BIRRETUS. A 
thin cap, fitting closely to the shape of 
the headj formerly, in England, worn as 

the distinguishing cap of a judge 01' ser
geant-at-Iaw. Cunningham; Spelman; 
Wharton. 

BISHOP. Throughout the United 
States, the office and dignity of a bishop 
have no relation to the administration 
of municipal law ; the title imports only 
such authority in the affairs of a partic
ular denomination of christians as the 
rules and usages of that denomination, 
sustained by the common consent of its 
members, may give to the office. In 
England, the bishop is an ecclesiastical 
officer of high dignity and important au
thority and jurisdiction in the adminis
tration of the law of the land touching 
religious matters, as well as in the care 
and superintendence of church ordi
nances and offices. He is, in effect, ap
pointed by the crown; is the chief of the 
clergy of the diocese for which he is 
bishop; and is the assistant of the arch
bishop in the administration of the ec
clesiastical law, and is subordinate to 
him, as an officer of, the church. 

A bishop has three powers: A power of 
ordination, gained on his consecration, by 
which he confers orders, &c., in any place 
throughout the world; a power of jurisdic
tion throughout his see or his bishopric; a 
power of administration and government of 
the revenues thereof, gained on confirma
tion. He has, also, a consistory court, to 
hear ecclesiastical causes, and visits and 
superintends the clergy of his diocese. He 
consecrates churches, and institutes priests, 
confirms, suspends, excommunicates, and 
grants licenses for marriages. He has his 
archdeacon, dean, and chapter, chancellor, 
who holds his courts, and assists him in 
matters of ecclesiastical law, and vicar
general. Wharton. 

Bishop's court. The consistory court 
in each diocese, held, under authority of 
the bishop, by his chancellor. (2 Steph. 
Com. 672, 3 ld. 305.) Mozl'1J!t W. 

BISSEXTILE. The leap year; or 
year in which an additional day is reck
oned, in order to recover the six hours 
(nearly) which the sun requires for his 
annual revolution, beyond the 365 day~ 
assigned for it in intervening years. 
The word is compounded of two Latin 
words, - bis, twice, and sextilis, sixth; 
because anciently, the sixth day before 
the calends of March, was the day dou
bled. By modern usage, a twenty-ninth 
day is added to February. ' 

But Stat. 21 Hen. III. enacted that 
the intercalary day and that next be-
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fore it should be accounted as forming 
together only one day. And this stat
ute has been recognized in some of the 
states as applicable to and in force in 
this country, while in others the same 
rule has been re-enacted; as in 1 N. Y. 
Rev. Stat. 606, § 3. The result of its 
adoption is of considerable importance 
in computation of time; for by it, in 
reckoning the time allowed for answer
ing process, paying a bill or note drawn 
payable in a given number of days, 
or the like, when the 29th of February, 
so called, is involved in the period, 
that day is not to be counted. One 
who is entitled to thirty days from Feb
ruary 20th, for performance of any act, 
haa been held entitled, in Indiana (where 
the rule of the Stat. Hen. III. is fully 
recognized), to the end of March 22d, 
just the same, whether in the bissextile 
or in an ordinary year; the 28th and 
29th of February being counted as one. 
5 Ind. 196; 7 Id. 219; 17 Id. 220; 43 
Id. 35; but see Harker v. Addis, 4 Pa. 
St. 515. 

BLACK. Cal. Civ. Prac. Act, § 394, 
and Crim. Act, § 14, provide that no 
black, negro, or Indian shall be permit
ted to testify in any suit or action in 
.which a white person is a party. It is 
held that the words" black," " Indian," 
"negro," and "white," are generic 
terms, designating race, and, therefore, 
that Chinese and all other peoples not 
white, are included in the prohibition 
from being witnesses. People v. Hall, 
4 Cal. 399. 

The words" white" and" black" in the 
Ohio act of March 14, 1853, obliging towns 
to provide schools for both whites and 
blacks, are to be taken'as commonly under
stood in the community, and not as legally 
construed under the exclusive clection lavrs. 
For that act is to be construed as a law of 
classification and not a law of exclusion, 
though its practical effect may be exclusive 
where the number of black children is too 
small to fill a school. A colored child, re
garded as such in the community, though 
more than half white (and so far entitled to 
vote), is not, as matter of right, entitled to 
admission to the white schools. Van Camp 
v. Board of Education, &c., 9 Ohio St. 406. 

BLACK ACT. 1. A notable Eng
lish statute (Stat. 9 Geo. 1. ch. 22), en
acted to repress, outrages committed by 
persons who frequented Epping Forest, 
having their faces blackened, or being, 

otherwise disguised, destroying the deer, 
and committing other offences. It was 
repealed by Stat. 7 & 8 Geo. IV. ch.27. 
Wharton; Mozley {r W. 

2. Certain statutes printed in the old 
black letter, during the dynasty of the 
Stuarts, in Scotland, have been known 
as the black acts. Wharton . 
. BLACK-BOOK. What is cited 

as the black-book of the admiralty is 
an ancient and highly esteemed compi
lation of laws on admiralty and mari
time subjects, as they existed in eal'ly 
times. The date of its preparation is 
disputed; Burrill attributes it to the 
reign of Edward III., and so also does 
Bouvier, giving, however, other opin
ions. 

BLACK-MAIL. This expression 
originally designated a tribute paid by 
English dwellers along the Scottish 
border to influential chieftains of Scot
land, as a condition of securing immu
nity from raids of marauders and border 
thieves. 

In modern usage, black-mail desig
nates money extorted from a person as 
a condition of refraining from making 
charge of offence against him, or pub. 
lishing something to his prejudice . 

Black-mail is a word used in Stat. 43 Eliz. 
ch. 1, and signifies a certainty of money, 
corn, cattle, or other consideration, given by 
the poor people in the north of England to 
men of great name and alliance in those 
parts, to be by them protected from such as 
usually rob and steal there. Termes de la 
Ley. 

Black-mail, 'in common parlance, and in 
general acceptation, is equivalent to, and 
synonymous with, extortion - the exaction 
of money, either for the performance of II. 

duty, the prevention of an injury, or the 
exercise of an influence. It supposes the 
service to be unlawful, and the payment in
voluntary. Edsall v. Brooks, 17 Abb. Pro 
221; 2 Robt. 29. 

Hence, although a newspaper report of a 
trial of a policeman for extortion may be, in 
the body of it, a correct account of the pro
ceedings, and therefore privileged uuder 
N. Y. Laws 1!l54, 314; yet, if it is prefixed 
by the editorial heading, " Black-mailing hy 
a policeman," that caption is libellous on its 
face; for it imports criminal exaction of 
money, and is not justified by evideuce that 
the policeman received a gratuity in viola
tion of a rule of the department. lb. 

BLANCUS. Blank; wbite; smooth, 
BLANK. 1. A space left in an ill

strument to be filled in future. 
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2. A printed form wherein the ordi
nary, invariable words and expressions 
are printed, leaving. vacant spaces in 
which names, dates, and amounts nec
essary to adapt the instrument to use in 
a particular case may be inserted at 
convenience. Blank writs, blank deeds, 
and many other kinds are in use, thus 
saving the time of attorneys and convey
ancers, which would otherwise be con
sumed in engrossing each instrument 
throughout. 

Blank indorsement, or indorse
ment in blank, is one in which no 
name of an indorsee is stated. The in
dorser indorses his name upon the note 
or bill, with any restrictive words he 
desires to add, and delivers the instru
meut to the transferee, who may in 
turn pass it to another; and anyone 
who may in due course acquire it may 
write in his own name as indorsee. 

BLASPHEMY. The name of an 
offence which consists: 1. In wantonly 
casting reproach upon God, his attri
butes, or religion, or in denying the ex
istence of the two former, or the truth 
of the latter. 

2. In maliciously reviling Jesus 
Christ, or denying his birth and di-
vinity. . 

3. In profane scoffing at the Holy 
Scriptures, either of the Old or New 
Testaments, and exposing them to ridi
cule. Consult Commonwealth v. Knee
land, 20 Pick. 213; Thach. Cr. Cas. 
346; Updegraph v. Commonwealth, 11 
Sergo ~ R. 406; Peoplev. Ruggles, 8 
Johns. 290; State V. Chandler, 2 Harr. 
(Del.) 553; Eml. Pref. to St. Tr. 8; 2 
Bish. Cr. L. § 69; Stark. Lib. 496; 1 
Hawk. Pl. C. 12; 1 Hurne Cr. L. 559. 

A denial of the being or providence 
of God, and all contumelious reproaches 
of Jesus Christ, were offences by the 
common law of England, and punish
able by fine, imprisonment, pillory, &c. 
Under Stat. 9 & 10 Wm. III. ch. 32, 
any professed Christian who denies the 
Holy Trinity, or generally the Christian 
religion, may be indicted therefor, and 
upon conviction is liable to be deprived 
of office, and incapacitated for holding 
office afterwards; but the prosecution 
must be commenced within four days of 
the blasphemy uttered, and is to be de-

sisted from, and all the penalties are to 
be removed, upon the defendant's re
nunciation of his heretical opinions. 

Likewise, by Stat. 3 Jac. 1. ch. 21, 
persons jestingly or profanely using the 
name of God, or of Jesus Christ, or of 
the Holy Ghost, or of the Triuity, in 
any stage-play, &c., incur a penalty of 
ten pounds. 

The theory on which a person accused 
of profane scoffing at the Scriptures or 
a malicious reviling of our Saviour has 
been deemed punishable under the com
mon law of England is that the Scrip
tures and the Christian religion are part 
of the common law. A series of deci
sions of the federal and state courts, in
cluding even courts of states where ex
press statutes defining and punishing 
blasphemy exist, attest that the offence 
is punishable, upon the same theory, in 
the various states. But the administra.
tion of the law governing this offence 
has been ameliorated by the growing 
spirit of regard for freedom of opinion 
and of speech, and it is probably a. 
sound practical restriction upon the def
inition as generally understood, that a 

. moderate expression of opinions, argu
mentative in tone, and respectful to
wards the general faith, is not blas
phemy, although adverse to the exist
ence of God, the doctrine of the Trinity, 
or the authority of the Scriptures. The 
element of malice -the intent to wound 
the feelings or stir the passions of those 
who hold religious faith - is an essential 
element in the definition as given above. 
Thus the commissioners of the New 
York code say, that blasphemy consists 
in wantonly uttering or publishing 
words casting contumelious reproach 
or profane ridicule upon God, Jesus 
Chr~st, the Holy Ghost, the Holy Scrip
tures, or the Christian religion; but add 
a provision that, if it appears beyond 
reasonable doubt that the words com
plained of were used in the course of 
serious discussion, and with intent to 
make known or recommend opinions en
tertained by the accused, such words are 
not blasphemy. And they add, in their 
note, that this is a well-settled restric
tion upon the definition of blasphemy; 
8 Johns. 290; 20 Pick. 213; Thach. Cr. 
Cas. 356; Stark. Lib. 496 j for the favor 
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w~ch the law shows towards liberty 
of speech and the free discussion of re
ligious opinions forbids that the sincere 
expression of belief, however erroneous, 
should be embarrassed by the penalty 
of blasphE'my. Report of a Penal Code, 
§§ 31, 32. 

Blasphemy consists in maliciously revil
ing God or religion. People v. Ruggles, 8 
Johns. 290. 

In general, hlasphemy may he described 
as consisting in speaking evil of the Deity 
with an impious purpose to derogate from 
the divine majesty and to alienate the 
minds of others from the love and rever
ence of God. It is purposely using words 
concerning God calculated and designed to 
impair and destroy the reverence, respect, 
and confidence due to him as the intelligent 
creator, governor, and judge of the world. 
It emhraces the idea of detraction, when 
used towards the Supreme Being, as "cal
umny" usually carries the same idea when 
applied to an individual. It is a wilf~ and 
malicious attempt to lessen men's rever
ence of God by denying his existence, or 
his attributes as an intelligent creator, gov
ernor, and judge of men, and to prevent 
their having confidence in him as such. 
Commonwealth b. Kneeland, 20 Pick. 211, 
212. 

Where· the jury found that defendant 
had proclaimed publicly and maliciously, 
with intent to vilify the Christian religion, 
&c., that" the Virgin Mary was a whore and 
Jesus Christ was a bastard," it was held 
that he was rightly convicted of blasphemy. 
State v. Chandler, 2 Harr. (Del.) 553. 

BLOCKADE. A war measure; con
sisting in obstructing, usually by naval 
forces, all ingress and egress at a port, 
for the purpose of coetcing submission. 

Some of the definitions given are ex
pressed in terms which appear to require 
that approach by land, as well as by sea, 
to the port in question, must be shut off, 
in order to constitute a blockade. Thus 
Sir William Scott defines it as " a sort of 
circumvallation round a place by which 
all foreign connection and correspond
ence is, as far as human power can 
effect it, to be cut off," The Vrow 
Judith, 1 Rob. Adm. 126; and Bouvier, 
as "the actual investment of a port 
or place by a hostile force fully compe
tent, under ordinary circumstances, to 
cut off all communication therewith, so 
arranged or disposed as to be able to 
apply its force to every point of prac
ticable access or approach to the port 
or place 80 invested." But Kent calls 
it the " investment of a seaport by a 

competent naval force, with a view of 
cutting off all communication of com
merce;" and says that it is not necessary 
the place should be invested by land as 
well as by sea, in order to constitute a 
legal blockade; although if a place be 
blockaded by sea only, it is no violation 
of belligerent rights for the neutral to 
carry on commerce with it by inland 
communications. 1 Kent Com. 146, 147. 
Certainly as the word is generally used, 
it presents the idea of a disposition of 
forces to prevent communication by sea; 
and if all entrance to a port by sea and 
through the harbor is prevented, the 
port is not deemed the less blockaded, 
because, being in the enemy's territory, 
he has free access to it by land, from the 
interior. 

By the modern law of nations, a block
ade, to be valid and entitled to recogni
tion, must be effective: that is, sustained 
by an actual naval force present and 
available. There must at least be a 
naval force stationed near the block
aded port, sufficient to make an attempt 
to enter apparently dangerous; and the 
inclination and progress of the law seems 
to be towards the doctrine that there 
must be a competent force, to make the 
blockade effective; to prevent commu
nication. If, however, this is provided, 
an accidental and temporary interrup
tion of the presence of the squadron, 
as if the vessels are blown off by high 
winds, will not lift the blockade. 

Again, notice, either by formal an
nouncement from the blockading power 
to the party offering to enter, or by no
tice to his government, or by general 
notoriety, or otherwise, is necessary to 
a blockade, at least when a neutral ves
sel is to suffer for an attempt to enter 
the port. But no mere proclamation or 
notice of intention to blockade, or pro
hibition upon entering the port in ques
tion, unsustained by an actual, effective 
force, will constitute a blockade. Lawr. 
Wheat. 819; 1 Kent Com. 145. 

What has been called the blockade of 
the Southern ports, during the civil war of 
1861-65, was not, in a strict sense, a block
ade. It was a mere municipal regulation, 
founded on the power of the United States 
to designate what should be ports of entry 
within her limits, and to employ her vessels 
of war to enforce compliance. A blockade 
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only exists when forces of onE' nation en
compass the ports of another. United 
States v. The William .Arthur, 3 Ware, 276. 

BLOOD. The terms "of the blood" 
and" heir," are by no means convertible or 
synonymous, nor does the former naturally, 
or ex vi termini, mean next of blood. A 
grandson, during the lifetime of his father, 
is of the blood, yet not heir nor next of 
blood, of his grandfather. A nephew is of 
the blood of his 'uncle, yet not heir nor next 
of blood, if the uncle have a child or de
scendant of a child alive. To be "of the 
blood" of a person means to be descended 
from him or from a common stock. The 
expression includes collaterals as well as 
lineals; and includes not only those on 
whom, under actual circumstances, a de
scent must be cast, as a son, but all on 
whom, under other circumstances, the de
scent mayor might be cast, as a grandson, 
who might, if his father were dead, or an 
uncle, who would, take, at common law, on 
a failure of lineal descendants. In short, 
all those are of the blood of an ancestor 
who may, in the absence of other and 
nearer heirs, take by descent from that 
ancestor. Den v. Jones, 8 N. J. L. 346. 

The phrase, of the blood, in a statute 
regUlating descents, includes the half blood. 
This is the natural meaning of the word 
blood standing alone, and unexplained by 
any context. A half brother or sister is of 
the blood of the intestate, for each of them 
has some of the blood of a common parent 
in his or her veins. A penon is with the 
most strict propriety of language affirmed 
to be of the blood of another who has any, 
however small a portion, of the same blood 
derived from a common ancestor. Gardner 
u. Collins, 2 Pet. 58,86. 

Brothers and sisters are said to be of the 
whole blood if they haye the same father 
and mother, and of the half blood if they 
have only one parent in common. Baker 
v. Chalfant, 5 Whart.477. 

BOARD. 1. As a law term, board is 
descriptive of a number of persons organ
ized, under authority of positive law, to 
execute some trnst or perform official 
or representative functions. It is thus 
used in such phrases as board of alder
men, board of supervisors, board of 
trnstees. 

In England, the term in this sense has 
long had a somewhat special use to sig
nify a department or office under the 
executive government, filled by several 
persons associated; as the board of 
trade, the board of works, the board 
of admiralty, the board of ordnance, 
the board of health, the board of chari
ties, the poor law board, and the board 
of control. The same usage has been 
initiated ill this country; as in the cases 

of the boards of health, boards of po
lice commissioners, boards of public 
works, created in several of the larger 
cities_ 

2. Board, n., in the sense of supplies 
for personal sustenance, and board, v., in 
the sense of to provide food from day to 
day, have been the subject of some adju
dications having reference chiefly to the 
distinction between the liabilities of one 
who undertakes to provide board, and 
those of an innkeeper. 

Board includes the ordinary necessaries 
of life, and must be considered as being sy
nonymous with entertainment in the Pa. act 
of March 11,1834. Scattergood v. Watter
man, 2 Miles, 323. 

To board means to receive food, with or 
without lodging, for a compensation. An 
allegation that one boarded with an inn
keeper does not import that he had the 
rights of a guest at the inn. Pollock v. 
Landis, 36 Iowa, 651. 

Boarding-house. A boarding-house is 
not an inn; the distinction being tbat a 
boarder is received into a house by a volun
tary contract, whereas an innkeeper, in the 
absence of any reasonable or lawful excuse, 
is bound to receive a guest when he pre
sents himself. Dausey v. Richardson, 2 
El. go B. 144. 

The distinction between a boarding
house and an inn is, that in a boarding
house the guest is under an express con
tract, at a certain rate for a certain period 
of time, while in an inn there is no express 
agreement, the guest, being on his way, 
is entertained from day to day, according 
to his business, upon an implied con
tract. Willard v. Reinhard, 2 E. D. Smith, 
148. 

An establishment may be both a board
ing-house and an inn. In respect to those 
who occupy rooms, and are entertained 
under precise contracts, it is a boarding
house; while with respect to transient per
sons, who, without any stipulated contract, 
remain from day to day, it is an inn. Sew
ard v. Seymour, Anthon's Law Student, 51. 

A boarding-house is not, in common par
lance or in legal meaning, every priYate 
house where one or more boarders are kept 
occasionally only, and upon special consid
erations. It is a quasi public-house, where 
boarders are generally and habitually kept, 
and which is held out and known as a place 
of entertainment of that kind. It is a house 
where the business of keeping boarders 
generally is carried on, and which is held 
out by the owner or keeper as a place 
where boarders are kept. Cady v. McDow
ell, 1 Lans. 486. 

A boarding-house keeper, as used in 
N. Y. Laws, 1860, 771, ch. 446, extending 
innkeepers' lien to boarding-house keepers, 
is one who furnishes accommodation for a 
definite period, as by the week or month, at 
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a rate of compenaation agreed upon. 
Stewart v. McCready, 24 How. Pro 62. 

BOAT. A species of watercraft; dis
tinguished, as the term is usually em
ployed when used alone in American 
legislation, from a ship or vessel, by 
being of smaller size and without a 
deck. See United States It. An Open 
Boat and Lading, 5 Mas. 120, 137. 
When used as a part of the term steam
boat, it is not subject to any such re
striction. 

BODY. 1. The physical person of 
the individual. 

Body, in an indictment for murder, 
means the trunk in distinction from the 
head and limbs. Sanchez V. People, 22 
N. Y.147. 

An indictment for feloniously disinter
ring the body of M is not defective because 
It omits to allege that M was a human be
ing. That fact will be assumed. People V. 

Graves, Ii Park. Cr. 134. 

2. A number of persons constituted 
one entity by law. 

3. A collection of many particulars, 
as of distinct precepts of law, into one 
composite systematic whole. 
,. Body corporate. This phrase was 
formerly much used to mean an artifi
cial person, and is by some writers 
deemed more correct, philologically 
speaking, than corporation, which has 
replaced it. 

Body of a county. A phrase used 
to express the territorial integrity of a 
county. As county means, in its first 
signifiq,ation, an intangible corporation, 
it is usual, especially in older works, 
where one desires to signify unmistak
ably that the territory, not the legal in
corporation, is meant, to use the phrase 
body of the county. Thus works on 
admiralty speak of causes of action aris
ing within the body of a county, mean
ing within the boundaries of a county 
as a territorial division. 

Where an arm of the sea, or creek, ha
ven, basin, or bay, is so narrow that a per
son standing on one shore ean reasonably 
discern or distinctly see and clearly distin
guish from each other, by the naked eye, ob
jects on the opposite shore, the waters are 
within the .body of a county. United 
States v: Grush, Ii Mas. 209, 301. 

Body of an instrument, signifies the 
main and operative part, the substan
tive provisions, as opposed to the cap-

tion, recitals, testijicandum, and attesta
tion clauses, &c. 

Body of laws. A systematic collec
tion of rules of jurisprudence is often 
styled a body of laws; as, particularly, 
the body of the civil law, or corpus juris 
civili.~. 

Body politic. A public corporation, 
or corporation having powers of govern
ment, is frequently spoken c;>f as a body 
politic; and, in older books, "body cor
porate and politic" is said to be the most 
exact expression for a corporation of 
this character. Also, the term body 
politic is often used in a general way, as 
meaning the state or the sovereign 
power, or the city government, without 
implying any distinct express mcorpora
tion. 

BOLTING. The sifting and debating 
of cases, which Cowel, writing in the seven
teenth century, describes as conducted in 
Gray's Inn, in the manner following: An 
ancient and two barristers sit as judges; 
three students briug each a case, out of 
which the judges choose one to be argued; 
which done, the students first begin and 
arEue, and after them the barristers. 
Mozley!f' W. 
. BOMBAY REGULATIONS. Reg
ulations passed for the presidency of Bom
bay, and the territories subordiuate there
to, They were passed by the goveruors in 
council of Bombay until the year 1834, 
wheu the power of locallegialation ceased, 
and the acta relating thereto were tl!ence
forth passed by the governor-general of In
dia in council. Mozley!f' W. 

BONA. 1. Goods; property. In this 
use of the Latin word, it is the nomi
native plural of the noun bonum, and 
signifies things of value. In the civil 
law, it included property of all kinds, 
both movable and immovable. 

In the common law, it was confined to 
movable property. It was,' however, 
deemed a more comprehensive term 
than goods, as comprehending chattels 
real, as well as personal. Co. Litt. 
118 b. The word occurs, also, in sev
eral phrases, such as the following: 

Bona et cataIla. Goods and chat.
tels. Movable property. 

This expressiou includes all personal 
thiugs that belong to a man. Knight v. 
Barber, 16 Mee. !f' W. 68. 

Bona notabilia. Goods worthy of 
notice. Goods of sufficient value to be 
taken into account. 

This term was applied, in English ecele-
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siastical practice to that quantity or value 
of personal property necessary to give pro· 
bate jurisdiction over a decedent estate. 
The sum was fixed (except for London, 
where £10 were required) at £5. Wharton. 

Bona patria. An assise of good neigh
bors. A Scotch term for a tribunal of 
twelve or more approved mlin, chosen to 
pass upon an assise. 

Bona peritura. Perishable goods. The 
phrase has relation to provisions of law 
allowing goods in legal custody, which 
cannot be kept to await the result of the 
proceedings pending, to be sold, and the 
proceeds kept in their stead. An early 
English statute introduced this principle 
with reference to goods coming ashore 
from shipwreck; and it has since been 
embodied in statutes regulating cUlitody 
of chattels in other cases. 

The Statute of Westm. 1, 3 Edw. I. ch. 
4, as to wrecks of the sea, ordains, that, if 
the goods within the ship be bona pe"itura, 
such things as will not endure for a year 
and a day, the sheriff shall sell them, and 
deliver the money received to answer it. 
Jacob. 

Bona vacantia. Goods wanting an 
owner. Goods in which no person 
claims property. By the common law 
such goods become the property of the 
first finder, excepting wrecks, waifs, 
estrays, treasure-trove, and other things 
which belong to the sovereign. 1 Bl. 
Com. 298. Used also of the goods of 
persons dying without successors or next 
of kin, to which the sovereign is enti
tled. 

Bona waviata. Goods waived. 
Goods which, having been stolen, are 
thrown away by the thief in. his Hight, 
to facilitate his esc~pe, or in fear of ap
prehension. By the common law, these 
belonged to the sovereign. 1 Bl. Com. 
296. 

2. Good; worthy. In this use of the 
word bona, it is the nominative feminine 
of the adjective bonus; and is used in 
connection with some noun which it 
qualifies, as in the phrases following: 

Bona fides. Good faith; honesty; 
sincerity; the opposite of mala fides and 
of dolus malus, q. v. This phrase is of 
frequent occurrence in modern writers 
in the ablative form, bona fide, in good 
faith; in the civil-law writers, the gen
itive form, bonal fidei, is more com
mon, with the same signification. The 

English good faith (q. v.) is used in the 
same general sense. Thus, the phrases 
bona fide creditor, bona fide purchaser, 
or the eqnivalents creditor or purchaser 
in good faith, signify one who has 
loaned money or purchased property 
fairly, in the usual course of business, 
for an honest price, &c., and without 
being cognizant of, or implicated in 
any intent which the borrower or seller 
may have had to evade claims of his 
creditors, or defraud some third person 
iuterested in the matter. Such a cred
itor or purchaser is accorded an impor
tant immunity against claims unknown 
to him at the time of his loan or pur
chase. See PURCHASER. 

A bona fide purchaser is a purchaser for 
a valuable consideration paid or parted 
with in the belief that the vendor had 
a right to sell, and without any suspicious 
circumstances to put him on inquiry. Mer
ritt v. Northern R. R. Co., 12 Barb. 605. 

That we say is done bona fide which is 
done really with a good faith, without any 
fraud or deceit. Jacob. 

Bona fides Don patitur ut bis 
idem exigatur. Good faith does not 
allow satisfaction for the same thing to 
be twice exacted. An obligation once 
discharged cannot be again enforced. 

This principle is illustrated by 
many cases in which the law gives a 
plaintiff more than one remedy to en
force the obligation or to redress the 
injury he alleges, or the same remedy 
against more than one party; in none, 
of which is he allowed to exact more 
than one satisfaction for his debt or in
jury. But two distinct obligations may 
arise out of the same transaction, as 
where a wrong-doer is liable civilly and 
criminally for the same act; in which 
case the exacting of satisfaction upon 
the one liability is by no means a dis
charge of the other .. 

Bona memoria. Good memory. 
Generally used in the phrase sanal men
tis et bonal memorial, of sound mind and 
good memory, applied to express testa
mentary capacity. 

BOND. A species of written instru
ment under seal, embodying an engage
ment to pay a specified sum unless the 
person executing it shall pay a sum or 
perform any act designated. 

The person making the bond ill 
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termed the obligor, the one to whom it 
is given is the obligee. The part or 
clause of the bond expressing the real 
obligation to secure which the bond is 
given, is called the condition, and this 
must chieJly be looked to for the true 
obligation and liability created. The 
clause stating the sum to be paid, in case 
of a default in performance of the con
dition, is the penalty; this, by the es
tablished practice of modern jurispru
dence, is regarded as nominal; is liable 
to be reduced to correspond with the 
real indebtedness; thus, on a bond to 
secure payment of money, while the 
penalty cannot be exceeded, on the 
other hand, the collection is limited, gen
'erally speaking, to the debt named in 
the condition, interest, and costs of suit. 
The instrument was originally framed, 
doubtless, upon the theory that the 
obligor or debtor must strictly perform 
the condition, or, upon his default, the 
obligee or creditor might exact the full 
penalty; and it was in early times en
forCled in this spirit in the courts of 
law. But soon the courts of equity in
terfered, and forbade bond- creditors to 
take more than in conscience they ought; 
viz., principal, .interest, and expeuses, 
in case the forfeiture accrued by non
payment of money borrowed; the dam
ages sustained upon non-performance of 
covenants, and the like. The courts of 
law yielded somewhat to this view, and 
at length the Stat. 4 & 5 Anne, ch. 16, 
enacted, that, in case of a bond condi
tioned for the payment of money, the 
payment or tender of the principal sum 
due with interest and costs, even though 
the bond were forfeited and a suit com
menced thereon, should be a full satis
faction and discharge. At the present 
day, bonds are universally held subject 
to this restriction on their enforce
ment. 

It should be added that there is also 
known what is termed a single bond, 
being a sealed engagement to pay a sum 
named; expressed in absolute terms, 
and without a privilege of discharging 
it by compliance with an easier condi
tion; but this kind of bond is of rare 
use in modern practice. 

A bond is that which binds; therefore, any 
instrument that legally binds a party to 

do a certain thing may be called a bond. 
Courand v. Vollmer, 31 Tex. 397. 

The term bond, or obligation, or writing 
obligatory, ex vi termini, imports a sealed 
instrument. Cantey v. Duren, Harp. 434; 
Taylor v. Glaser, 2 Sergo 4" R. 502; Denton 
II. Adams, 6 n. 40; Deming II. Bullitt, 1 
Blackf 241; Skinner v. M'Carty, 2 Port. 
19; Lane v. Morris, 10 Ga. 162; Harman V. 

Harman, 1 Baldw. 129. 
The word bond does not necessarily im

ply an instrument nnder seal, or with a 
penalty or forfeiture. Stone v. Bradbury, 
14 Me. 185. 

To constitute a bond at common law, it 
must be sealed with wax, wafer, or some 
tenacious substance; but, in this country, 
except in two or three states, a scroll has 
been substitnted for a seal. United States 
v. Stephenson, 1 McLean, 462. 

In the Vermont statute (Gen. Stat. ch.114, 
§ 1), prohibiting the forgery of any "bond 
or writing obligatory," these words are 
used in their legal sense, as meaning bonds 
binding some obligor to some obligee, and 
requiring something to be done, which, if 
not done, can be compensated by an action 
on the bond. State V. Briggs, 34 n. 501. 

It is not necessary that the name of the 
obligor should appear in the bond; if it is 
signed and sealed by him, it binds him. 
Pequawkett V. Mathes, 7 N. H. 230. 

It is essential to the validity of a bond 
that an obligee appear on its face; proof 
of delivery of it to a particular {lerson is 
not sufficient. Phelps v. Call, 7 Ired. L. 262. 

A writing, purporting to be an obligation 
for the payment of money, witbout naroing 
a person as obligee, is not a bond. Pelham 
v. Grigg, 4 Ark. 141. 

A railway bond payable to bearer is a 
negotiable instrument, and may be declared 
on in assumpsit as a bond. Ide II. Connect;. 
icut, &c. R. R. Co" 32 n.297. 

BONDSMAN. One who is bound in 
an obligation for performance of some 
act by another person; a surety. 

As there are many cases in which a 
person is required by law to procure the 
bond of other persons, conditioned that 
he, the first named, will do some act, or 
perform the duty of some office, or make 
some payment, the persons who give 
these bonds on behalf of another are 
termed his bondsmen. Thus the sure
ties of public officials, of many corpo
rate officers, of executors, trustees, &c., 
are called their bondsmen; sureties be
ing, however, the more technical and 
exact term. 

Boni judicis est ampliare jurisdic
tionem. It is the duty of a judge to 
amplify his jurisdiction. A judge 
should use liberally his remedial au
thority, but without usurping jurisdic-
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tion. The remedies provided by the 
l;tw may be enlarged and their applica
tion extended in order to attain justice, 
according to the nature of the case; but 
it is not the duty of a judge, even for 
such purposes, to extend his jurisdiction· 
beyond its limits, as might be inferred 
from a literal rendering of the maxim. 
Lord Mansfield, indeed, declared that 
" the true text is, boni judicis est ampli
are justitiam, not jurisdictionem,. as it 
has been often cited," Rex II. Phillipps, 
1 Burr. 304; but this reading has not 
been adopted. 

The encouragement given by the 
courts to the action for money had and 
received is a familiar illustration of this 
principle; the theory of the action being 
that the plaintiff is in cOllscience enti
tled to the money received by the de
fendant, and which the defendant ought 
not in justice to keep. The courts of 
common law encouraged the bringing 
of such actions, as very beneficial, and 
enlarged their jurisdiction or remedial 
authority, by entertaining this kind of 
equitable action. 

But such remedial extension of au
thorityis permitted only within the limits 
of the jurisdiction; no usurpation of 
authority is to be attempted. Funda
mental principles of jurisprudence are, 
that judges are appointed to administer, 
not to make, the law; and that that sys
tem of law is best which confides as 
little as possible to the discretion of the 
judge. Broom Max. 81, 84. No court 
"is intrusted with the power of ad
ministering justice without restraint. 
Although instances are constantly oc
curring where the courts might profit
ably be employed in doing simple jus
tice between the parties, unrestrained 
by precedent, or by any technical 
rule, the law has wisely considered it 
inconvenient to confer SllCh power upon 
those whose duty it is to preside in 
courts of justice. The proceedings of 
all courts must take a defined course, 
and be administered according to a cer
tain uniform system of'law, which, in 
the general result, is more satisfactory 
than if a more arbitrary jurisdiction 
was given to them. . Such restrictions 
have prevailed in all civilized countries; 
and it is probably more advantageous 

that it should be so, though at the ex
pense of some occasional injustice. 
Freeman II. Tranah, 12 Com. B. 413. 

Bonis non amovendis. That the 
goods be not removed. A writ issued 
to the sheriff where a writ of error had 
been brought, commanding him to take 
care that the property was not taken 
away until the error should be tried 
and determined, was termed from its 
emphatic words,· bonis non amovendis. 

Bono et malo. For good and bad. 
A special writ of jail-delivery, issued 
for each particular prisoner, good and 
evil, was anciently termed de bono et 
malo, ·q. v. 

BONUS. A bonus is not a gift or 
gratuity, but a sum paid for services, or 
upon some other consideration, but in ad
dition to or in excess of that which would 
ordinarily be given. Keuicott II. Supervis
ors, 16 Wall. 452. 

Bonus judex secundum aequum et 
bonum judicat, et eequitatem stricto 
juri preefert. A good judge decides 
according to justice and right, and pre
fers equity to strict law. The doing of 
substantial justice in the case is the end 
sought to be attained by the court, 
rather than the uphDlding of technical 
rules of procedure or of decision. But 
settled rules of law are not to be modi
fied because of the hardship of a partie-
ular case; and as to matters of substan
tial right, the law leaves but little 
within the discretion of the judge. The 
limits within which this maxim has ap
plication are therefore very narrow; it 
is rElstricted by the same considerations 
as the kindred maxim, boni judicis est 
ampliare jurisdictionem, q. v. 

BOOK, in general acceptation, con
sists of a number of sheets folded uni- I d 

formly and bound together, containing:rr 
or adapted to contain and preserve con
tinuous writing or printing. There are, 
however, some variations from this idea, 
in the legal uses of the word. 

1. The copyright law has long allowed 
a copyright to be obtained for a book 
It is held that a book, in this connec
tion, is not necessarily a volume made 
up of many sheets bound together; it 
may be printed only on one sheet, as 
music or a diagram of. patterns. The 
test is not the size, form, or shape, but 
the subject-matter of the work. Clay-
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ton II. Stone, 2 Paine, 382; Doury '/!. 

Ewing, 1 Bond, 540. So a musical com
position published on a single sheet of 
paper has been held privileged as a 
book within the English statute, 8 
Anne. Clementi, &C. v. Golding, &c., 
~ Camp. 25; 11 East,244. So a sheet 
of paper containing diagrams represent
ing a system of taking measures for 
and cutting out ladies' dresses, with 
instructions for practical Use, has been 
held a book within the copyright law. 
Doury v. Ewing, 1 Bond, 540. , 

But the word has been beld not to 
extend to a mere label, employed to 
designate an article ~old in bottles, 
Coffeen 'IJ. Brunton, 4 McLean, 516; 
nor an ephemeral newspaper, called a 
price-current; on the ground that the 
copyright laws were not intended for 
ilie protection of such publications, and 
ilie requirements of the law as to secur
ing a copyright, the depositing the title, 
&c., are not applicable to them. Clay-
ton II. Stone, 2 Paine, 382. . 

And it is held that the word neces
sarily conveys the idea of thought or 
conceptions clothed in language, or in 
characters written, printed, or pub
lished; its identity, however, does not 
consist merely in the ideas, knowledge, 
or information communicated, but in 
the same conceptions, clothed in the 
same words, which make it the same 
composition. Stowe v. Thomas, 2 Wall. 
Jr. 547; 2 Am. Law Reg. 229. 

Account books. The laws ofseveral 
of the states provide for a distinct form 
of action upon book account; or allow 
a creditor, in an action for matters 
charged, to produce his books of ac
count in evidence in support of his 
cbarges. The rule is not uniform 
whether an accoun~ must be kept in 
a bound volume, to bring it within 
these laws. In Colbert I'. Piercy, 3 
Ired. L. 77; and Richardson v. Win
gate, 10 West. L. J. 145; 1 Smith Lead. 
Cas., it was held in substance that the 
expression book of accounts in this 
connection means books, as they are 
well known to be universally kept; a 
statement in detail of transactions be
tween parties, including prices, made 
contemporaneously with the transac
tions. and entered in a book; and that a 

tally, or a board, or loose sheets of paper, 
do not constitute a book account. But 
a notched stick was allowed to be intro
duced in evidence as a "book of orig
inal entries" in Rowland v. Burton, 2 
Harr. (Del.) 288; and scraps of paper 
were admitted as a book of original 
entries in Smith v. Smith, 4 Harr, 
(Del.) 532. 

The bankrupt act, Rev. Stat. § 5110, 
authorizes a discharge to be refused to 
a tradesman who has not kept proper 
books of account; and some of the in
solvent laws of the states have contained 
like provisions. The cases arising under 
these enactments turn, mostly, on the 
sufficiency of the account, and do not 
involve the meaning of the word books. 
It has been held, however, that a retail 
dealer in groceries who keeps no invoice 
book, but keeps all his hivoice bills care
fully together, so that a complete ac
count of all goods received by him cau 
be made out from them, the other cus
tomary books also being kept, keeps 
proper books of account. Re Reed, 12 
Banlcr. Reg. 390. 

Appeal-book; Demurrer-book; or 
Error-book. These expressions are 
applied to the papers composing the 
record upon which an appeal, a demur
rer, or a writ of en-or, is to be argned, 
when they are collected, an-anged, and 
stitched together, in manner convenient 
for the use of the court and counsel. 
They do not imply a bound volume of 
uniforn'l. folded sheets; the manner of 
preparing the papers is that prescribed 
by the rule of the court, and not neces
sarily what would be deduced from the 
ordinary meaning of book. 

BOOT; BOTE. Compensation, sat
isfaction, recompense. A Saxon word, 
apparently the origin of our vernacular 
term boot. Alone, it is said to be 
equivalent to estovers. It occurs in sev
eral compounds. 

Cart-bote and plough-bote are re
. spectivelyan allowance of wood for mak
ing carts, ploughs, &c. 

Hay-bote and hedge-bote mean 
wood for repairing hays, hedges, fences, 
&c. 

House-bote is wood to repair or burn 
in the house. 

Man-bote is a compensation or 
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amends for a man slain. Jacob; Bur
rill. 

BORD. The home, or table. It is 
a Saxon word, the origin and meaning 
of which is the subject of considerable 
discussion in books devoted to old Eng
lish or Saxon law; but may be ex
plained sufficiently to American readers 
by likening it to our term board, in such 
phrases as bed and board. It enters 
into the composition of )lome old terms 
and phrases, such as the following: as 
to which see also Cowel; Spelman; 
Burrill. 

Bordage, or bord service, was a 
species of base tenure by which certain 
lands were anciently held, in England. 
The distinguishing peculiarity of it 
seems to have been that the tenants 
must supply a certain quantity of pro
vision for the lord's tableo; or render 
certain domestic services in his house
hold. 

Bordaria. A cottage. 
Bordarii, or bordimanni. Bord

men, cottagers, or tenants in bordage. 
Various accounts are given of them. 
They seem to have" held a condition 
somewhat above that of villenage; and 
to have held their lands on condition 'of 
supplying the lord with small provisions, 
or rendering small services in and about 
the domestic matters of the household. 

Bord half-penny. A fee paid in 
old times, in England, for the privilege 
of setting up a board or stall for the 
sale of provisions, goods, or wares, in 
market. 

Bordlands. Lands which the lord 
gave to tenants on condition of their 
supplying his table with small provi
sions, poultry, eggs, &c., or of rendering 
domestic services about the household. 

Bordlode. Service required from 
bordmen or tenants in bordage, in re
turn for their lands; generally the fur
nishing of certain provisions for the 
lord's table, or rendering domestic ser
vices in his· household. 

BOROUGH. The name of a species 
of municipal corporations. In English 
law, the term has been much used, and 
with varying signification; but may be 
said to denote, in the earlier books, a 
town which has 'not been made a city; 
but is incorpNated and sends members 

to parliament, Cowel; Whishaw ; Co. 
Litt. 109 a; 1 Bl. Com. 114; 1 Stepk. 
Com. 116; and in later ones, an incor
porated town generally, Stat. 5 & 6 
Wm. IV. ch. 76; 1 Stepk. Com. 116; 3 
ld. 191. In the United States, it is 
not extensively used with any precise, 
distinguishable meaning. In the Penn
sylvania statutes, however, it has been 
systematically employed as including 
incorporated towns and villages. Brigkt 
Purd. Dig. 115. Borough· is the legal 
corporate name of these incorporations. 

In the" borough electors act of 1868, 31 
& 32 Vict. ch. 41, the term parliamentary 
borough is to mean a borough which, prior 
to the representation of the people act of 
1867, returned a member or members to 
parliament; and mlUlicipal borough a place 
subject to the municipal corporations act, 
5 & 6 Wm. IV. ch. 76. (1 Stepk. Com. 
125, note.) But the term borough is used 
variously in different acts of parliament, ac
cording to the exigencies of each case. 
Mozley rt W. 

Borough and village are duplicate or 
cumulative names of the same thing; proof 
of either will sustain a charge in an indict
ment employing the other term. Brown v. 
State, 18 Ohio St. 496. 

Borough courts, is applied to a pri
vate and limited species of tribunals, 
held in particular districts for the con
venience of the inhabitants, that they 
may prosecute small suits without leav
ing home. 

Borough sesaiona, desiguates courts 
of limited criminal jurisdiction, estab
lished in English boroughs under the 
municipal corporations act. 

BOROUGH ENGLISH. An an
cient custom, which prevailed in some 
parts of England, whereby the youngest 
son, instead of the eldest, inherited his 
father's lands. 

The reason of this custom seems to be, 
that in these boroughs people chiefly main
tain and support themselves by trade and 
industry; and the elder children, being 
provided for out of their father's goods, 
and introduced into his trade in his lifetime, 
were able to subsist of themselves without 
any land provision, and therefore the land 
descended to the youngest son, he being in 
most danger of beiug left destitute. It is 
called borough English, because, as some 
hold, it first prevailed in England. Brown. 

Other authors have given a much 
stranger reason for this custom; that the 
lord of the fee had anciently a right of con
cubinage with his tenant's wife on her wed
ding night; and, then'fore, the youngest son 
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was most certainly the tenant's offspring. a power to mortgage future calls so as to 
Jacob. create a special charge thereon; although 

BORROW. A New York statute, they had also power to make calls when 
1 Rev. Stat. 773, § 8, enables any bor- necessary. Re British Provident Life & 
rower to sue in equity for a discovery as Fire Assurance Society, 33 L. J. N. s. 535. 
to usury without tender of principal or BOTTOMRY. A contract or agree
interest. The courts of tbe state have ment in the nature of a mortgage, en
held that the word borrower in this pro- tered into between the owner of a ship, 
vision is not restricted to the person to or the master as his agent, whereby a 
whom the loan was originally made. loan of money is obtained on the ship 
Cole v. Savage, 10 Paige, 583, 588; see alone, or with the accruiug freight, at 
also Livingston iJ. Harris, 3 ld. 528. an extraordinary interest, upon mari-

o 11 Wend. 335; Leavitt v. DeLaunay, 4: time risks to be borne by the lender, for 
Sandf. Cli. 281. It includes a surety, a specific voyage or for a definite period. 
Post iJ. Boardman, Clarke, 523; Morse The word bottomry is used to express 
v. Hovey, 9 Paige, 197; Perrine v. the loan, from the keel or bottom (pars 
Stryker, 7 ld. 598; Hungerford's Bank pro toto) of the ship being pledged to 
v. Dodge, 30 Barb. 626; 10 Abb. Pro secnre it. The lender receives back his 
24 (also an accommodation indorser money with the interest agreed to be 
may defend on the ground of usury in paid, if the ship completes her voyage 
the loan between the original parties, safely, and the ship, either alone, or 
lb.); or other representative of original with her freight, together with the bor
party, Post v. Bank of Utica, 7 Hill, rower, is bound for the payment there-
391. But it does not include subse- of;. if, however, the ship is lost by a 
que~t grantee of premises covered by a penlof the sea, the lender is uot repaid, 
usurIOUS mortgage, lb. j Schermer- except to the extent of what remains. 
horn v. Talman, 14 N. Y. 93; see Post If, however, she is lost, or injured, by 
v. Bank of Utica, 7 Hill, 391; nor a the fault or misconduct of the master 
mortgagee of land subject to the lien of mariners, or owner, the borrower must 
a prior judgment confessed on a usuri- return the sum borrowed together with 
ous consideration, Rexford v. Widger, 2 the maritime interest agreed on. 
N. Y. 131; 3 Barb. Cli. 640; nor a pur- The instrument embodying the agree
chaser from a borrower; and where the ment is called a bottomry bond, and 
b?rrower assigned in bankruptcy, and may be executed by the owner of the 
hImself purchased, he was held not a ship, or one her lawful master, however 
borrower under the statute, but a pur- ~ppointed. If by the former, it may be 
chaser, so that, on coming into equity III the home port and no necessity need 
for relief, he must do equity by tender- exist; if by the latter, it may be in a 
ing the sum loaned with legal interest. port of the same country where the own
Schermerhorn Ii. Talman, 14 N. Y. 93. er resides, in a case of extreme neces-

Receiving deposits is not borrowing sity.' and when the master has no oppor
money. Leavitt v. Yates, 4 Edw. 134, 165. tumty or means, or it is extremely dif-

A contract made by a city to pay a sum ficult to communicate with the owner· 
of money, with interest, to a person who th . th ' 
has assumed the payment of interest on 0 erwIse, e master must be in a for-
some of the city's debt, as well interest to eign port, where he and the owner are 
become d.ue, as interest already due, is not without credit, and the loan must be 
a borrowmg of money, but is a contract for made to procure necessary assistance or 
the payment of a debt; and, as being the r h· h ·f latter, will be sustained, when, if it were supp I~S, w IC ,1 not procured thereby, 
d~e~ed th~ former, it might fall within pro- the ShIP and cargo would necessarily be 
h!bl}IOnS m ~he charter prohibiting the left to perish. 
City s borrowmg money except on certain. . The true definition of a bottomry bond, 
~;l~s. Gelpcke v. City of Dubuque, 1 Wall. m the sense of the general maritime law 

and independent of the peculiar regulation~ 
A power given to directors of a corpora- o~ the positive codes of different commer

tion to borrow ou the security of the funds Clal nations, is, that it is a contract for a 
or property of the society, and to cause the loan of money on the bottom of the ship 
funds or property of the society to be con- a.t an extraordinary interest, upon maritim~ 
veyed by way of mortgage, wall held not rIsks, to be borne by the lender for a voy-

VOL. I. 11 
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age, or for a definite period. The Draco, 
2 SlImn. 167. 

The contract of bottomry differs essen
tially from a loan with security, and is 
inconsistent with the existence of a lien 
such as is implied by the marine law to 
secure advances made to a master in a for
eign port to enable him to make necessary 
repairs. The Ann C. Pratt, 1 Curt. C. Ct. 
340. 

A bottomry bond is a bond given for a 
loan of money upon the security of a vessel 
and its accruing freight; its payment being 
dependent upon maritime risks, to be borne 
by the lender. A mortgage of a vessel for 
an existing debt, not made dependent upon 
maritime risks to be borne by the mortga
gee, is not a contract of bottomry within 
2 Rev. Stat. 136, § 7, by which contracts of 
bottomry, &c., are excepted from the pro
visions of the statute requiring delivery of 
possession in certain cases of sales and 
mortgages. Cole v. White,26 Wend. 611. 

BOUGHT NOTE. The practice of 
brokers in merchandise - better estab
lished in England than, pl'obably, in the 
United States - is, upon effecting a sale 
of goods, to deliver a memorandum, stat
ing the particulars of the contract, to the 
parties between whom he acts. These 
memoranda are called bought and sold 
notes. Wharton says that the bought 
note is given to the seller, and the sold 
llote to the buyer; but that this is stated 
conversely in some of the books. To 
this effect, also, are the definitions by 
Brown and Storv, cited below. Bouvier 
says that the bo;;'ght note is the memo
randum delivered to the vendee. 

Bought and sold notes are the notes 
which a broker of stock or goods sends re
spectively to the vendor and purchaser for 
whom he has been engaged in the particu
lar sale. They furnish the evidence of the 
contract, and, if they agree, bind the prin
cipals, the broker having authority to sign 
for both. (3 Fost. ~ F. 477.) Brown. 

'When a broker is employed to buy and 
sell goods, he is accustomed to give to the 
buyer a note of the sale, commonly called 
a sold note, a.nd to the seller a like note, 
commonly called a bought note, in his own 
name, as agent of each, and thereby they 
are respectively bound, if he hss not ex
ceeded his authority. Story, Agency, § 28. 

BOUND. 1. Under the obligations 
of a bond or covenant. See BIND, also 
BOND. 

Bound bailiff. A bailiff or deputy, 
authorized in place of the sheriff to 
serve writs and make arrests, is some
times termed, in English books, a bound 
bailiff, in view of his being under bond 

to the sheriff for faithful discharge of 
his duties. 1 Bl. Com. 345. 

2. In contracts relative to shipping, 
and followed by to or for, bound denotes 
that the vessel in question is destined 
or intended to sail to a port mentioned; 
not, indeed, that she will absolutely ar
rive there, but that her owners intend 
and the contract contemplates she will 
make the voyage thither. 

BOUND, or BOUNDARY. These 
words are often used synonymously, as 
meaning whatever marks the limits of 
lands held under one title; the enclos
ing line of an estate, in either direction. 
If a distinction can be drawn between 
them, it is probably that pointed out by 
Webster, that bound signifies a limit, 
boundary some visible mark designating 
a limit. 

Boundaries are spoken of as natural, 
where growing trees, permanent rocks, 
streams, and the like, are used as means 
of identifying the line; and artificial, 
where some thing is erected, such as a 
stake or' a pile of stones, to serve as 
a mark of the point desired. 

Although La. Code, art. 822, says that 
"by boundary is understood, in general, 
cvery separation, natural or artificial, 
which marks the confines or line of divi, 
sion of two contiguous estates, trees or 
hedges may be planted, ditches may be 
dug, walls or enclosures may be erected, 
to serve as boundaries," yet we must usu
ally understand by boundaries, stones or 
pieces of wood, inserted in the earth, on 
the confines of two estates. Drauguet v. 
Prudhomme, 3 La. 83. 

A deed describing the line as running 
"to the north bounds of Hudson river, 
thence along the river so as to include so 
much of the island as is situate within lot 
No.2, which island lies near the north 
bounds of the river," was held to convey 
the land to the centre of the river beyond 
the island, on the ground that the word 
bounds indicated not the bank, but the 
centre. Walton v. Tifft, 14 Barb. 216. 

When the sea or a bay is named as a 
boundary of land, the line of ordinary high
water mark is intended, wherever the com
mon law prevails. And where a decree 
confirming a Mexican grant mentions a 
bay as one of the boundaries of the land 
confirmed, without any further particulars, 
this rule will be considered as adopted. 
United States v. Pacheco, 2 Wall. 687. 

BOUNTY. A gratuity or extra com
pensation, offered, usually by govern
ment, to induce numbers of persons to 
render a service or engage in an enter-
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prise deemed of advantage to the pub
lic. It is not easy to discriminate be
tween bounty, reward, and bonus. The 
former is the appropriate term, how
ever, where the services or action of 
many persons are desired, and each who 
acts upon the offer may entitle him
self to the promised gratuity, without 
prejudice from or to the claims of oth
ers; while reward is more proper in the 
case of a single service, which can be 
only once performed, and therefore will 
be earned only by the person or co-op
erating persons who succeed while oth
ers fail. Thus, bounties are offered to 
all who will enlist in the army or navy; 
to all who will engage in certain fisher
ies which government desire to encour
age; to all who kill dangerous beasts 
or noxious creatures. A reward is of
fered for rescuing a person from a wreck 
or fire; for detecting and arresting an 
offender i for finding a lost chattel. 

Bonus, as compared with bounty, sug
gests the idea of a gratuity to induce a. 
money transaction between individuals; 
a percentage or gift, upon a loan or 
transfer of property, or a surrender of 
a right. 

Bounty implies a gratuity, not a com
pensation_ Eichelberger v. Lifford, 27 Md. 
320. 

Bounty Is money paid or a premium of
fered to encourage or promote an object, 
or procure a particular act or thing to be 
done. Money voted by a town, as a gra
tuity to a man who has already enlisted in 
the army of the United States, not being 
given to procure the enlistment, is not a 
bounty, within an enabling act ratifying 
agreements of towns to pay bounties. 
Fowler v. Selectmen, &C. of Danvers, 8 
Allen, SO. 

Bounty is a premium offered or given to 
induce men to enlist into the public service. 
The term is applicable only to the payment 
made to the enlisted man, and not to a 
premium paid to one through whose inter
vention the recruit is obtained. Abbe /J. 

Allen, 39 How. Pro 481. 
Bounty lands; Bounty-land war

rant. Bounty is usually offered in 
money; but not necessarily. Bounties 
for military services have, in the United 
States, sometimes been paid in portions 
of the public lands. Lands thus appro
priated are known as bounty lands, 
while the warrant given to the recipient 
to entitle him to enter is a bounty-land 
warrant. 

Bounty of Queen Anne, is a name 
given to a royal charter, which was con
fumed by 2 Anne, ch. 11, whereby all the 
revenue of firsfrfruits and tenths was vested 
in trustees, to form a perpetual fund for the 
augmentation of poor ecclesiasticaillvings. 
Wharton. 

BRANDING. A punishment. an
ciently quite common, but 'now almost 
everywhere disused, except to a limited 
extent, for military offences; consisting 
in inflicting some mark upon the person 
of the offender, by burning with a hot 
iron. 

BRAWL. Is synonymous with tu
mult. The two words mean the same 
kind of disturbance to the public peace i 
produced by the same class of agents, 
and can well be comprehended to define 
one and the same offence. State V. Per
kins. 42 N. H. 464. 

Brawling is quarrelling or chiding, or 
creating a disturbance, in a church or 
churchyard. (4 Bl. Com. 146; 4 Steph. Com. 
253.) Mozley It W. 

BREACH. 1. A violation of duty 
or obligation is quite generally t ermed 
a breach; particularly in phrases like 
the following: 

Breach of close. Unlawfullyenter
ing upon another person's land. 

Breach of covenant or of contract. 
A non-fulfilment of a covenant or con
tract, whether by commission or omis
sion. 

Breach of duty. The not executing 
an office, employment, or trust, in a 
lawful manner. 

Breach of the peace. A disturbance 
of the public peace. 

Breach of pound, or pound-breach. 
Taking by force, out of a pound, things 
lawfully impounded. 

Breach of prison, or prison-breach. 
The escape from arrest of a person law
fully arrested for a crime. 

Breach of privilege. An act or de
fault in violation of the privilege of 
either house of parliament, of congress, 
or of a state legislature; as, for instance, 
by false swearing before a committee, 
or by resisting the officers thereof in the 
execution of their duty. 

Breach of promise. Violation of a 
promise; a phrase nsed especially with 
reference to the non-fulfilment of a 
promise to marry. 

Breach of trust. A violation' by a 
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trustee of the duty imposed upon him 
by the instrument creating the trust. 

2. That part of a declaration in an 
action for a breach of contract, in which 
the breach complained of is alleged, is 
frequently termed the breach. 

BREAK.. The most important use 
of this term in jurisprudence is in de
tel'mining the crime of burglary. As 
that offence involves the breaking into 
(or out of) a building, many cases have 
arisen for a decision of the question 
what constitutes a breaking, for this 
purpose. 

The breaking which will constitute bur
glary may be actual or constructive. Clarke 
v. Commonwealth, 25 Gratt. 908. 

Constructive, as distingnished from ac
tual, breaking, includes an entrance to a 
house obtained by threats, as if the felon 
threatens to set fire to the house unless the 
door is opened, or where a servant removes 
the fastening by design, or some trick is re
sorted to by which entrance is effected or 
a fraudulent use is made of some pro~ess 
of law. The entry in such cases must be 
immediate. State v. Henry, 9 ired. L. 463. 

Breaking necessa.rily includes force. An 
entrance may he made by force and not 
by breaking, but not by breaking without 
force. To allege a breaking in an indict
ment for burglary sufficiently shows use of 
force. Matthews v. State, 36 Tex. 675. 

To constitute burglary, any breaking that 
enables the prisoner to take the property 
out through the breach, with his bands is 
a breaking sufficient, if the intent was f~lo
nious . . Fisher v. State, 43 Ala. 17. 

Breaking into a store, with intent to steal 
and carry away goods, is a sufficient break
ing to constitute burglary. That goods 
shonld actually be taken and carried off is 
not essential. Olive v. State, 5 Bush, 376. 

A breaking into a house may be done by 
fire as well as by . other means. The en
trance and the intention being shown the 
breaking is not lost in the consnmptio~ of 
the building. White v. State, 49 Ala. 344. 

Entering through an open door to com
mit a felony, and unbolting a door to get 
out, is not actually or constructively a suf
ficient breaking and entering into to consti
tute a burglary. White v. State,51 Ga. 285. 

Breaking open the shutters of a window 
and protruding the hand within them, is noi 
such an entry as will constitute the crime of 
burglary, in Alabama, the sash and glass not 
being \>roken .. State v. McCall, 4 Ala. 643. 

Getting into the chimney of a house with 
intent to steal is a sufficient breaking to 
constitute burglary, though the party does 
not enter any of the rooms in the house. 

. Donohoo v. State, 36 Al(&. 281. 
The mere raising of a partly opened sash, 

so as to admit a person,is nota breaking such 
as constitutes burglary. Commonwealth v. 

Strupney, 105 Mass. 588; Rex v. Smith 1 
Moo. Cr. Cas. 178. ' 

The removal of an iron grating covering 
an area opposite a cellar-window of a store 
is a breaking within the meaning of Mich: 
Compo Laws; § 5756, defining burglary. 
People V. Nolan, 22 Mich. 229. 

An entry into a building by raising a 
transom window attached by hinges abov(' 
and arranged to fall into the frame by i~ 
own weight when ·the window was shut 
into the frame, so as to require some force 
to open it, is a sufficient breaking under 
Mic~ig:an statute (C,?mp. L. 1871, § 7563), 
punlsl11ng the breakmg and entering an 
office, sho.p, &c., in the night-time, &c. Den
nis v. People, 27 Mich. 151. 

Removing a fastening from an inn& 
chamber door, as unlocking it, or turning a 
button by which the door was fastened in 
t~e night, ~th a felonious intent, is a s~ffi
Clent breaking of a house to constitute burg
lary, though the outer door may not bav(' 
been fastened. U. S. Dig. tit. Burglary. 

Where a person, through deception 
caused the occupant of a dwelling to com~ 
to the door at night and let him in, and 
when once in knocked the occupant down 
and robbed the dwelling, held, that th~ 
acts were a sufficient breaking to constitute 
burglary. State V. Mordecai, 68 N. C.207. 

Un?er an indi~tment for. feloniously 
breakmg and eutenng a dwelling-house in 
the daytime, the evidence was that the 'en
try was made throngh a door without any 
loc!r or latCh, or any other fastening, but 
which fitted closely within tbe casing, so 
that. some force was needed to open it. 
Held, that this was a breaking within the 
statute. Finch's Case, 14 Gratt. 643. 

. . Th~ getting .the head out through a sky
lIght IS a suffiCIent breaking out of a house 
to constitute burglary. Rex V. McKearney 
Jebb Cr. Cas. 99. ' 
. Breaking bulk. A phrase designat
Ing the act or offence of a carrier or 
other bailee, who opens the parcel, box, 
or trunk in which goods intrusted to 
him are packed, and feloniously takes 
out and appropriates the goods. The 
decisions of the courts drew a distinc
tion between a conversion of an entire 
thing delivered for carriage, which was 
a fraudulent breach of trust, yet not a 
felonious larceny, and a breaking open 
a package, and taking out things there
from, which might be larceny. The 
phrase breaking bulk has been much 
used in the discussion of this question. 
The embarrassments surrounding the 
subject have been ·relieved, in England, 
by,the larceny act of 1861 (Stat. 24 & 
25 Vict. ch. 96, § 3), which provides tha.t 
a bailee fraudulently converting to his 
own use goods intrusted to him shall be 
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guilty of larceny, although he shall not 
break bulk. 

Breaking jail or prison. A vernac
ular rather than technical term for an 
escape of a prisoner out of the place of 
custody. It is of narrower meaning 
than escape, which may be used to sug
gest the default of duty by the sheriff 
or jailer, as well as the offence com
mitted by the prisoner in . leaving jail j 
while "breaking jail" and "prison
breach" carry the second meauing, 
only. Etymologically it might apply 
as well to acts of friends or confederates 
done in breaking into a prison in aid of 
the inmatesJ escape; but it is doubtful 
whether the term is much used in this 
sense. It does not usually convey the 
idea of a breaking into a jail from with
out, but that of breaking out committed 
by those within j though of course out
siders may be accomplices. 

BREHON LAW. The name given 
to the ancient law of Ireland as it ex
isted at the time of its conquest by King 
Henry II. j and derived from the judges, 
who were denominated Brehons. 

BRETHREN. In a will, may include 
brothers and sisters. Terry v. Brunson, 1 
Rich. Eg. 78. 

BREVE. Short j a writ. 1. Prop
erly, an original writ, by which all ac
tions in the English courts were an
ciently commenced. 

2. In a later use, any writ or precept 
under seal, issued out of any court, com
prising judicial as well as original writs j 
i.e., writs issued in the progress of a 
cause as well as those by which suits 
were commenced j some of the judicial 
writs, especially the capias, having su
perseded the original writs previously in 
use. _ 

The various writs in time came to 
be distinguished by some characteristic 
word or phrase of the form used, or by 
words describing the general subject
matter j and some of these terms were 
transferred to the forms of action in 
which the writ was used. 

BREVET. 1. In military law, is a 
commission which advances an officer to 
a higher rank, but without entitling 
him to draw the corresponding increase 
of pay. In the United States military 
service, the effect of a brevet commis-

sion is further restricted by provisions 
of Rev. Stat. §§ 1209, 1212. 

2. In French law, brevet signifies a 
written authority or privilege conferred 
by government for the benefit of the 
grantee j like letters-patent in England 
and America. Thus, brevet d'invention 
is equivalent to letters-patent for an in
vention. 

BREVIA. Writs. 
Several classes are mentioned; par

ticularly: 
Brevia anticipantia. Anticipating, 

i.e. preveutive, writs. Termes de la Ley 
enumerates six as included: writ of 
mesne; warrantia chartre; momtraverunt ; 
audita querela; curia claud enda; and ne 
injuste vexes. 

Brevia de cursu, or formata. Writs 
of course, or formal. This expression 
included a large class of writs which 
followed prescribed forms aud were 
issued as of course. 

Brevia innominata or nominata:. 
The writs which did not, or did, respec
tively, give details or particulars of the 

. cause of action. 
Brevia judicialia or magistralia. 

Judicial or masters' writs. Those which 
were especially framed and judicially 
allowed, adapted to the circumstances 
of the particular cause. 

Brevia testata. The name of the 
short memoranda early used to show 
grants of lands, out of which the deeds 
now in use have grown . Jacob; HolthouBe. 

Brevibus et rotulis liberandis. 
For delivering the writs and rolls. The· 
name of a writ or mandate directed to a 
sheriff, commanding him to deliver to 
his· successor in office the county and 
the appurtenances, with all the writs, 
records, and other things belonging to 
his office j the writ being named, as in 
other instances, from its leading words . 

BREVIATE. An epitome. A short 
statement of contents, accompanying a 
bill in parliament. Holthouse. 

BREWER. One who manufactures / 
fermented liquors of any name or descrip
tion, for sale, from malt, wholly or in part, 
or from any substitute therefor. Act of 
July 13, 1866, § 9, 14 Stat. at L. 117. 

BRIBE, n. Something of value or 
advantage, asked, offered, given, or ac
cepted with a corrupt intent to influence 
the person to whom it is offered or given 
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in his exercise of a power, authority, or 
privilege, in which the public have an 
interest. Bribe, v.: to give a bribe j to 
influence official action by a corrupt 
offer of a personal advantage. Bribery: 
the offence of offering, giving, or accept
ing bribes. 

.A high offence, where a person in a ju
dicial place takes any fee, gift, rcward, or 
brocage, for doing his office, or by color of 
his office, but of the king only. (3 Inst. 
145; 1 Hawk. Pl. C. ch. 67.) Taken more 
largely. it signifies the receiving or offering 
any undue reward to or by any person 
concerned in the administration of public 
justice, whether judge, officer, &c., to influ
ence his behavior in his office; and some
times it signifies the taking or giving a re
ward for appointing another to a J.ublic 
office. (3 Inst. 9; 4 Bl. Com. 139.) aeob. 

The crime of offering any undue reward 
or remuneration to any public officer of the 
crown, or other person intrusted with a 
public duty, with a view to influence his 
behavior in the discharge of his duty. The 
taking such reward is as much bribery as 
the offering it. It also sometimes signifies 
the taking or giving a reward for public 
office. The offence is not confined, as some 
have supposed, to judicial officers. Brown. 

The word bribe has a legal and stat
utory signification; hence, an indictment 
where the offence is only laid that defend
ant" bribed C to vote," and that C did vote 
accordingly, sufficiently alleges the crime 
of bribery. Commonwealth v. Stephenson, 
3 Mete. (Ky.) 226. 

Bribery may be defined to be the giving, 
and perhaps the mere offering, to another, 
any thing of value, or any valuable service, 
intended to influence him in the discharge 
of a legal duty. Dishon v. Smith, 10 Iowa, 
212 . 

.Any attempt to influence an officer in 
his official conduct, whether in the execu
tive, legislative, or judicial department of 
the government, by the offer of a reward or 
pecuniary compensation, is indictable as 
bribery; and the offence is complete when 
an offer is made, although in a matter not 
within the jurisdiction of the officer. State 
v. Ellis, 33 N. J. L. 102. 

To constitute bribery, the gift, advan
tage, or emolument must be bestowed for 
the purpose of inducing the officer to do a 
particular act, in violation of his duty, or 
as an inducement to favor or in some man
ner to aid the person offering it, or some 
other person, in a manner forbidden by 
law; and the gift, advantage, or emolument 
must precede the act. The offence does 
not include an offer (if unaccepted) by an 
officer that he will accept money for per
forming an act. Hutchinson v. State, 36 
Tex. 293. 

BRIDGE. .A building of stone or 
wood erected across a river, for the com
mon ease and benefit of travellers. Jacob. 

.A bnilding of brick, stone, wood, or 
iron, erected across a river, ditch, valley, 
or other place otberwise impassable, for the 
common ease and benefit of travellers. 
Wharton. 

Bridge has always stood for a structure 
thl/.t bad a pathway, a horseway, a wagon
way, a roadway. In no law paper or docu
ment was a structure which ha.d not a foot
way, as its elemental idea, ever denominat
ed purely and simply a bridge. In every 
general law respecting highways and 
bridges, in every provision for their erec
tion or repair, in every charter for particu
lar bridges, in every canal charter, in every 
railroad charter from the earliest t.imes,- no 
structure tbat has not the foot-path for its 
elemental idea is taken for a bridge. In 
all it is assumed that there can be no 
bridge without tbe footway. .A structure 
sustaining a railway across a river, but im
passable by men and horses, is not a 
bridge. Proprietors of Bridges v. Hoboken 
Land Co., 13 N. J. Eq. 503; 1 Wall. 147. 

To build a structure such as is common
ly called a railroad bridge, adapted and in
tended for the transit of railroad trains 
across a stream, though not for common 
vehicles or foot-passengers, is a violation of 
a charter giving an exclusive right to a 
corporation to maintain a bridge across the 
river, and providing that no person shall 
erect another bridge across it. .A bridge is 
a structure of wood, iron, brick, or stone, 
ordinarily erected over a river, brook, or 
lake, for the more convenient passage of 
persons and beasts, and tbe transportation 
of baggage; and whether it is a wide raft 
of logs floating upon tbe water, and bound 
together witb withs, or whether it rests on 
piles of wood, or stone abutments, or 
arches, it is still a bridge. .A railroad 
bridge is intended to accommodate the safe 
and expeditious passage of persons over 
this stream in the cars or carriages pro
vided for that purpose, together with all 
baggage or freight. It may not, and is 
not intended to, accomplish all the ob
jects of a common bridge, as it is not 
adapted to the common vehicles in use. 
But can that fact change its character as a 
bridge 1 .A bridge adapted only to foot
passengers would still be a bridge. Enfield 
Bridge 00. v. Hartford, &c. R. R. Co, 17 
Conn. 40. 

The filling up, or that portion of the 
highway whicb connects the abutments of 
a bridge with the main land, and renders 
the structure of the bridge accessible to 
travellers, is a part of the bridge within the 
rnle making certain public or other author
ities liable for defective repair of the 
bridge. The term bridge conveys to the 
mind the idea of a passage-way, by which 
travellers and others are enabled to pass 
safely over streams or other obstructions . 
.A structure made of stone or wood which 
spans the width of a stream, but is wholly 
inaccessible at either end (whatever it may 
be in architecture), is not what is meant 
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in law and common parlance by bridge. 
Freeholders of Sussex v. Strader, 18 N . .T. 
L. 108. 'fo the same effect is Tolland v. 
Willington, 26 Conn. 578. 

A bridge over a canal is not snch a 
bridge as the inhabitants, at common law, 
were indictable for not repairing. Canals 
are devices contrived long after this com
mon law was made. A bridge, in the tech
nical meaning of the common law, ex vi ter
mini, was a structnre for passage over a 
river, not over a ditch. State v. Hndson 
Connty, 30 N. J. L. 137, 147. 

Bridge is not confined to strnctures 
erected to cross running streams. Struc
tures for the passage of travellers, erected 
over a ra.ilroad where it crosses an estab
lished higJtway, fall under the designation 
of bridges, as that term is used in onr stat
utes regulating liability of towns for non
repair of bridges; and for the want of 
proper repair of such bridges and their 
abutments, so constructed by a railroad 
company, being a part of the highway 
which the town is bonnd to maiutain, they 
are liable to an indictment. State d. Gor
ham, 37 Me. 451. 

BRIDLE ROAD. This phrase, as 
applied to a private way, in the laying ont 
by the selectmen and in the acceptance by 
the town, does not confine the right of way 
to a particular class of animals or special 
mode of use. Flagg b. Flagg, 16 Gray, 
175,181. 

BRIEF. 1. A concise statement of 
the case proposed to be set up by either 
party to a cause about to be tried or ar
gued. 

In English practice, this memoran
dum has had a definite importance, in 
view of the peculiar relations between 
the attorney 01' solicitor and the barris
ter or advocate. As the charge and 
duty of drawing and serving the plead
ings and collecting evidence has long 
been cast upon the attorney or solicitor, 
who, however, has no part in presenting 
them orally to the court, but this task 
must be confided wholly to the barrister, 
some complete, reliable, and convenient 
means of putting the barris tel' in full 
possession of all the facts and grou,nds 
of the client's case is of the utmost im
portance; and this office has been per
formed by the brief. It forms the guide 
of the barrister in the performance of 
his duty in presenting the client's case. 
It usually contains an abbreviated state
ment of the pleadings, proofs, and affi
davits at law, or of the bill, answer"and 
other proceedings in equity, with a con
cise narrative of the" facts and merits of 

the plaintiff's case, or the defendant's 
defenoe, for the instruotion of oounsel 
at the trial or hearing. The entire oase 
of the party is to be briefly but fully 
stated; the proofs must be plaoed in due 
order, and proper answers made to 
whatever may be objected against the 
olient's oause, by the opposite side; and 
great oare is requisite that nothing be 
omitted to endanger the oause. 

'In Amerioan praotioe, where the du
ties of attorney and advooate are gener
ally oombined in one person, the brief 
is only suoh memorandum as the indi
vidual practitioner may choose to pre
pare beforehand, to assist on the imme
diate occasion of the trial. The word 
is very often used to designate a memo
randum which counsel, employed to ar
gue a cause in an appellate court on 
questions of law, prepares, setting forth 
the propositions of law he desires to es
tablish, and indicating the reasons and 
authorities which sustain them; this, 
however, is quite a different thing from 
the English brief. In several of the 
states, however, the rules of the su
preme oourts require that oounsel, in a 
cause about to be argued, shall file be
forehand a brief, for the information of 
the court and the counsel of the adverse 
parly. The requisites of such a brief 
are such as are prescribed by the par
ticular rule under which it is supplied. 

A brief, within a rule of court requiring 
counsel to furnish briefs, before argument, 
implies some kind of statement of the case 
for the information of the court. Gardner 
v. Stover, 43 Ind. 356. 

2. Brief is also used in Scotch law, in 
the sense of writ, in such terms as-

Brief out of chancery: a writ or COD;l

mand from the king to a judge, to ex
amine, by an inquest, whether a man be 
nearest heir. Brief of distress: a writ 
out of the chancery, after decree ob
tained against any landlord to distress 
his readiest goods, according to an obso
lete custom. Brief of mort-ancestry: a 
writ used for entering of all heirs of de
functs. 

Brief of title is sometimes used in a 
sense equiValent to the more common 
term, abstract of title, q. v.; a concise 
statement of the conveyances, mort
gages, &c., affecting the title to a parcel 
of real property. 
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Brief statement, as used in the prac-, employed to negotiate a matter between 
tice in Maine, aHowing the parties to a two parties, and for that reason is consid
canse to bring it to trial npon brief state- ered the mandatary of both. His obliga
ments instead of formal pleas and replica- tions are similar to those of an ordinary 
tions, conveys the idea of a short notice, mandatary, with this difference, that his 
without formal or full statements of the engagement is double, and requires that 
matters in issue. Such brief statements he shonld observe the same fidelity to all 
cannot prevent either party from offering parties, and not favor one more than the 
testimony appropriate nnder the general other. He is not responsible for the events 
issue; nor can the omission to deny, in a which arise in the affairs in which he is 
counter brief statement, some matter al- employed; he is only, as other agents, an
leged io the hrief statement, control or swerable for fraud or fanlts. Except in 
destroy the effect of testimony properly re- case of frand, he is not answerable for the 
ceived under it. Such brief statements ap- insolvency of those to whom he procures 
pear to have been considered as amounting sales or loans, although he receives a re
to little more than notices of special mat- ward for his agency and speaks in favor 
ter to be given in evidence. 29 Me. 499. of him who buys or borrows. Commercial 

and money brokers, besides the Dbligations 
BROKER. An agent employed to which they incur in common with other 

negotiate sales of property, without agents, have special duties prescribed by 
being charged with the custody or de- the law regulating commerce. Per Howell, 
livery ?f it. Brokerage: the function g7 fa~7:~t~15.opinion. Todd v. Bourke, 
or busllless of a broker j also, the com- A broker is a mere negotiator between 
pensation of a broker for his services; othe! parties, never acting in his own na'!le, 
,his commission. but.m th~ names o~ those who employ him. 

He IS strictly a middle-man, and, .for some 
purposes, the agent of both parties. Hen
derson v. State, 60 Ind. 234, 239. 

Brokers are those who make bargains 
and contracts between merchants and 
tradesmen, in matters of money and mer

'chandrse, for which they have .. fee or 
reward. Liv. Ag. 73. 

The law does not seem to have defined 
what the precise character of a broker is 
Stat. 1, Jac. I, ch. 21, speaks of brokers 
as employed in contriving, making, and 
concluding bargains between merchant 
English and merchant strangers aud trades
men concerning their wares and merchan
dise to be bought and sold, and moneys to 

"be taken up by exchange; and styles it an 
"ancient trade." Later acts recognize per
sons making contracts for public or corpo
rate stocks as brokers. Accordingly one 

. who for hire concludes or bargains .in gov
ernment or South Sea stocks is deemed a 
broker, but not so are commission mer
chants generally. (4 BUTT. 2104; 2 H. Bl. 
556.) One definition which has been given 
is: a person who privately makes a bar
gaUl between other persons; not .. publicly, 
as is donc in the vocation of auctioneers. 
Pal. Ag. 13, note. 

The engagement, says Domat (book 1, 
tit. 17, § I, art. 1), of a broker is like to that 
of a proxy, a factor, and other agent; but 
with this difference, that the broker being 
employed by persons who have opposite 
interests to manage, he is, as it were, agent 
both for the one and the other, to negotiate 
the commerce or affair in which he con
cerns himself. Thus his engagement is 
twofold, and consists in being faithful to all 
the parties, ill the execution of what every 
one of them intrusts him with. And his 
power is not a trust, but to explain the 
intentions of both parties, and to negotiate 
in such a manner as to put those who em
ploy him in a condition to treat together 
personally. Wharton. 

A broker or intermediary is he who is 

As a general principle, the same individ
ual cannot be the agent of both parties. 
Bnt persons who have undertaken certain 
dnties of a particular character are treated 
as the agents of both parties; such are 
brokers. Strictly, therefore, a broker is a 
middle-man, or intermediate negotiator be
tween principal parties. Hinckley v. Arey, 
27 Jle. 362. 

A broker's business is to bring bnyer 
and seller together; he need not have 
any thing to do with negotiating the bar
gain. Keys v. Johnson, 68 Pa. St. 42. 

An agent employed to sell goods on com
mission is a mere broker. As snch he is 
anthorized to make contracts for the sale 
and delivery of the goods, bnt is not author
ized to make such contracts in his own 
name, nor to receive payment for the prop
erty so sold. Dunn v. Wright, 51 Barb. 
244. 

A broker is a mere go-between, and is 
not liable for a preminm of insurance, un
less he acts under a del credere commission. 
Touro v. Cassin, 1 Nott !J' M. 173. 

Every person, firm, or company whose 
business it is to negotiate purchases or 
sales of stocks, bonds, exchange, bullion, 
coined money, bank-imtes,promissory notes, 
or other secnrities, for themselves or others, 
declared a broker. Act of July 13, 1866, 
§ 9, 14 Slat. at L. 116; Warren o. Shook, 
91 U. S.704. 

The original of the word is from the Saxon 
brae, misfortune, which is often the reason 
of a man's breaking; it implies a broken 
trader by misfortune, and none but snch 
were formerly admitted to the employment. 
Jacob. Bnt see TB7'11IJ!S de La Ley; and Burrill. 

While the sale, by a person doing a bank
ing business only, of a security received by 
him for the repayment of a legitimate loan, 
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does not make him a broker, and subject 
him to taxation as such, yet, when it is his 
husiness, the statute holds all such acts, 
whether in the name of hiJpself ostensibly 
or in the name of others, to be those of a 
broker. Warren v, Shook,91 U. S. 704. 

One whose occupation is to sell agri
cultural produce in public market is not 
exempted from the tax imposed by the, 
internal revenue law of 1866 upon produce 
brokers, by the fact that the produce sold 
is not purchased by him for sale, nor sold 
as agent for another, but is raised by him
self upon his farm. Uuited States II. Si
mons, 1 Abb. U. /S. 470. 

A salaried agent, who does not act for a 
fee or rate per cent, is not a broker. Port
land v. O'Neill, 1 Oreg. 218. 

The difference between a factor or com
mission merchant and a broker is this: a 
factor may buy and sell in his own name, 
and he has the goods in his possession; 
while a broker, as such, cannot ordinarily 
buy or sell in his own name, and has no 
possession of the goods sold. Slack v. 
Tucker, 23 Wall. 321, 330. 

The legal distinction between a broker 
and a factor is, that the factor is intrusted 
with the property the subject of the agency; 
the hroker is only employed to make a bar
gain in relation to it. Perkins v. State, 50 
Ala. 154, 156. 

BROTHER. A male person who is 
the child of the same parents with an-

, other person; also, one who is a child 
of either the same father or mother 
with another. But, if one parent only 
is common, the term half-brother is a 
more accurate designation. 

Brothers and lIillters. This phrase, as 
used in the Indiana statute of descents of 
1831, included as well brothers and sisters 
of the half as of the whole blood. Clark v. 
Sprague, 5 Blaclcf. 412. s. 1'. as to the act 
of UH8. Doe d. Moore v. Abernethy, 7 
Blaclcf. 442. 

So the words brothers and sisters' of such 
ancestor, in section 1, subd. 4, of the Ohio 
statute of descents, include half-brothers 
Rnd half-sisters. Cliver v. Sanders, 8 Ohio 
& 501. 

A statute which declares the act of a 
brother marrying his sister to be incest, is 
not confined to children of parents lawfully 
married. The terms brother and sister 
mean offspring of the same parents. They 
do not imply legitimacy of birth. It would 
be quite proper to use these words in refer
ence to those born out of wedlock. The 
statute then forbids, and declares criminal, 
the marriage' of illegitimate offspring of 
the same parents. State v. Schaunhurst, 
34 Iowa, 547. 

BUBBLE. A chimel'ical or visionary 
scheme for business or trade has been 
called, particularly in England, a bub
ble; and corporations formed to prose-

cute such are stigmatized as bubble 
companies. The Stat. 6 Geo. 1. ch. 18, 
was enacted to prevent the organization 
of companies founded without real cap
ital or bnsiness, and for the purpose of 
deceiving the public into a purchase 
of shares, by high-colored statements of 
the condition and prospects of an imagi
nary concern. The reign of Queen 
Anne, aud early years of George 1. were 
very pl"Olific in combinations of this 
description; so much so, that in 1720 
it was found necessary to formally abol
ish, by an order in council, a large num
ber of companies, organized for a great 
variety of fanciful purposes, - e.g. for 
building and rebuilding houses through
out all England j for effectually settling 
the islands of Blanco and Sal Tortugas j 
for carrying on "an undertaking of 
great advantage, nobody to know what 
it is j " for improving the art of making 
soap j for a settlement on the island of 
Santa Cruz; for a wheel for perpetual 
motion, capital one million j for insur
ing and increasing children's fortunes; 
for carrying on a trade in the river 
Oronooka; for insuring to all masters 
and mistresses the losses they may sns
tain by servants j for extracting silver 
from lead; for the transmutation of 
quicksilver into a malleable fine metal. 
Several subsequent periods have wit
nessed the birth of schemes less numer
ous and more plausibly disguised, but 
perhaps not less mischievous. 

The bubble act, 6 Geo. 1. ch. 18, was 
repealed by Stat. 6 Geo. IV.; but it gave 
rise to much litigation while it continued 
in force j and the terms bubble act and 
bubble company are of frequent occur
rence in decisious of American courts, 
involving the rights of persons who have 
been defrauded by the orgauization of 
such companies, and the liabilities of pro
moters and directprs coucerned in them. 

BUDGET. The name applied in 
England to the financial statement of 
the national revenue and expenditure 
for each year, submitted to parliament 
by the chancellor of the exchequer j 
somewhat analogous to the estimates 
for appropriations, usually submitted by 
heads of departments in the govern
ment of the United States to congress, 
at its annua~ sessions. 
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The chancellor of the exchequer makes 
one general statement every year to the 
house of commons, which is intended to 
present a comprehensive view of the finan
cial condition of the country. Sometimes 
there are preliminary, or supplemental, or 
occasional speeches; bnt the great general 
statement of the year has, for a long time 
past, been quaintly called "the budget," 
from the French bouf/ette, by a common fig
ure of speech, puttmg the name of that 
which contains, to signify the thing con
tained. The annual speech known by that 
appellation embraces a review of the in
come and expenditure of the last, as com
pared with those of preceding, years; re
marks upon the financial prospects of the 
country; an exposition of the intended re
peal, modifications, or imposition of taxes 
during the season; and a detail of the pub
lic expenditure during the current period, 
with its grounds of justification. Dod's 
Pari. Camp. 

BUGGERY. A carnal copnlation 
against nature; and this is either by the 
confusion of species, - that is to say, a man 
or a woman with a brute beast; or of sexes, 
as a man with a man, or man unnaturally 
with a woman. (3 Inst. 68; 12 Co. Rep. 
36.} It is felony botb in the agent and pa
tient consenting, except tbe person on wbom 
it is committed be a boy under the age of 
discretion (which is generally reckoned at 
fourteen), when it is felony only in the 
agent; all persons present, aiding and abet
ting to this crime, are all principals, and 
the statutes make it felony generally. 

In every indictment for this offence 
there mnst be the words rem habuit veneream 
et carnaliter cognovit, &c., and of consequence 
some kind of penetration and emission must 
be proved; but any the least degree is suf
ficient. (1 Hawk. P. C. ch. 4.) Jacob. See 
SODOMY. 

Penetration of a beast by a man, against 
the order of nature, although without emis
sion, constitutes the crime of buggery. 
Commonwealth t'. Thomas, 1 Va. Cas. 307. 

BUILD. To erect or construct. 
Building, n.: an edifice erected upon 
foundations in the soil, composed of 
materials snch as wood, stone, brick, or 
iron, and designed for use in the posi
tion in which it is fixed, as a habitation 
or shelter. 

The verb is used in a larger extension 
than the noun j thus, a vessel is not a 
building, yet it is proper to say build a 
ship. 

A canal company authorized to make a 
canal and take tolls, on condition that they 
will build suitable bridges, is bound, by im
plication, to keep such bridges in repair. 
Commissioners of Frankliu County v.White 
Water Valley Canal Co., 2 Ind. 162. 
. Under a general power vested in the 
common council of a city to build markets, 

it was held that the council had authority 
to employ a·n architect. Peterson v. 
Mayor, &c. of New York, 17 N. Y. 449. 

A builder or contractor, within the in
ternal revenue law, is one whose business 
it is to construct buildings, or vessels, or 
bridges, or railroads, by contract. Act of 
July 13, 1866, § 9, 14 Stat. at L. 121. 

Builder, as used in a statute giving any 
builder of a vessel a lien for his pay, does 
not embrace one who furnishes the 
steam-engines for a steamer, under a con
tract with the owners distinct from that 
made with the general contractor for the 
construction of the vessel. Calkin v. 
United States, 3 Ct. of ct. 297. 

Building, as used in a mechanic's lien 
law, cannot be held to include every·spe
cies of erection on land, such as fences, 
gates, or other like structures. Taken in 
its broadest sense, it can mean only an 
erection intended for use and occupation 
as a habitation or for some purpose of 
trade, manufacture, ornament, or use, con
stituting a fabric or edifice, such as a 
house, a store, a church, a shed. It does 
not include a wall built near and surround
ing a structure, for the purpose of protect
ing it from earth slides from an adjoining 
hill. Truesdell v. Gay, 13 Gray, 311. 

An act giving a lien for work performed 
in the "erection, construction, or finish
ing" of huildings, does not give a lien for 
flagging of sidewalks, yards, and areas of 
buildings in the process of erection. Mc
Dermott v. Palmer, 8 N. Y. 383. 

Building, as used in the mechanic's lien 
law of New Jersey, Ni:e. Dig. 487, does not 
include a floating dock. The act only in
tends to create liens on land, or what in 
construction of law is land, and not on 
merely movable property. Building is not 
used in the act in its broadest signification. 
Ships are 1I0t included; yet ships are built. 
By the term building, the legislature meant 
something in the nature of houses, as 
houses, mills, manufactories; buildings at
tached to and becoming part of the dry 
land itself; edifices constrncted for use or 
convenience, snch as houses, churches, 
shops, &c. Coddington v. Beebe, 31 N .• T. 
L. 477, 484. . 

A railroad bridge or track is not a dwell
ing-house or other building within the lien 
law. La Crosse, &c. R. R. Co. v. Vander
pool, 11 Wis. 119. 

A railroad depot is within the lien law. 
Hill v. La Crosse, &c. R. R. Co., 11 Wis. 214. 

A ditch is not embraced in the phrase, a 
" bnilding, wharf, or other superstrncture." 
Ellison t'. Jackson, &c. Co., 12 Cal. 642. 

In order that alterations in an edifice 
should entitle the mechanic to acquire a 
lien, under a statnte giving !L lien for the 
construction of "a building," the repairs 
must be so extensive as fairly to change 
the exterior of the edifice into a new struc
ture. There must be, substantially, a. re
building. The idea which runs throughout 
all the cases is newness of structure in the 
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main mass of the building,-that entire 
change of external appearance which de
notes a difierent building from that wbich 
gave place to it, though into the composi
tion of tbe new structure some of the old 
parts may have entered. The reason for 
this is not only in the fact that the external 
walls of a building constitute the strongest 
mark of its identity, and are its main part, 
but also in the notice that the external 
change furnishes to purchasers and lien 
creditors. Miller v. Hershey, 59 Pa. St. 64. 

Where a building was removed and ex
tensively repaired, and an addition made, 
of tile same width, height, and slope of 
roof, it was held that these acts did not 
constitute an erection of a buHding, within 
a mechanic's lien law. But an addition to 
a building, constructed by erecting a 
wooden frame, and tben placing a wall of 
brick and mortar four inches thick around 
the frame, with piers and layers of brick 
and mortar, by which the wall was strength
ened and the roof supported, was held with
in the statute. Tuttle v. State, 4 Conn. 68. 

A sa w·mill is not necessarily a building 
witllin a statute which prohibits the burn
ing of any building other than a dwelling
house. State v. Livermore, 44 N. H. 386. 

A lease of "a building" conveys the land 
under the eaves and projections, if tbat 
land is owned by the lessor. Sherman v. 
Williams, 113 Mass. 481. 

A covenant not to erect a building within 
a certain distance from a boundary line 
may be held, on evidence of tbe circum
stances under which the covenant was 
made, to preclude the covenantor from 
erecting a fence, which would bave tbe 
same effect in respect to shutting off light 
and air; and an injunction may be granted 
to restrain the covenantor from erecting 
such a fence. Thus a wooden fence, twenty 
feet bigh, extending from the defendant's 
wall to the rear of his lot, was held a build
ing within the meaning of a covenant 
against the erection of buildings. Wright 
v. li:vans, 2 Abb. Pro N. s. 308. 

Where a deed gave the grantee the privi
lege of cutting timber for buHding on tbe 
premises, from the woods of the grantor, 
the word building was held, upon evidence 
of usage, known to the grantor and his 
heirs, to cut timber for fencing, to include 
making of fences. Livingston t·. Ten Broeck, 
16 Johns. 14. 

A bnilding partly of wood and partly of 
brick held not within the prohibition of an 
ordinance against wooden buildings. See 
Stewart v. Commonwealth, 10 Watts, 307. 

Built, in an agreement under which a 
tax was voted in aid of a railroad, was held 
applicable to a road so far progressed as to 
be in a condition to be operated, although 
not completed. Muscatine Western R. R. 
Co. v. Horton, 38 Iowa, 33. • 

A proviso in a stock subscription tbat the 
"road shall be built" in a specified locality, 
is, by the permanent location of the road 
tbere, sufficiently complied with to render 

the subscriber liable for calls, though the 
road is not completed. Warner v. Callen
der, 20 Ohio St. 190. 

A mill which had been built, and had 
gone down prior to the act of 1819 (1 Rev. 
Code, ch. 235, § 10), and which was rebuilt 
after the passing of that act, was held not a 
mill "thereafter built," within the meaning 
of the statute. Webh's Case, 2 Leigh, 72l. 

BULL. 1. An instrument granted 
by the pope of Rome, and sealed with 
a seal of lead, containing some decree, 
commandment, or other public act, ema
nating from the pontiff. Bull in this 
sense corresponds with edict or letters
patent from other governments. Cowel; 
4 Bl. Com. 110; 4 Stepk. Cam. 177, 179; 
Bouvier. 

2. A bull, in the parlance of the stock 
exchange, is one who bnys stock for set
tlement at a future date, with a view to 
gain by a rise in price in the interval. 
A bear is one who sells stock, with a 
view to buy shares for the fulfilment of 
his contract, when they can be had at a. 
lower price. Hence the phrase, bull and 
bear transactions, is nsed to signify 
speculations for the rise and fall of 
stock. The speculations of the bulls 
are fonnded on an expectation of a rise 
in prices; those of the bears on a belief 
in a fall. Penn's Comp.; Mozley {r W. 

BULLION. Gold or silver, nncoined, 
or in mass. The term has reference to 
material for coinage, and, as ordinarily 
used, suggests the idea of bal's or ingots 
of either of the precious metals, whether 
only smelted or perfectly refined, such 
being the form in which, when designed 
for the mint, they are usually prepared. 
But plate, ornaments, or even foreign 
uncurrent coin, may be spoken of as 
bullion, when the notion to be expressed 
is not that of distinct articles or coins, 
usable as such, but as a mass of metal, 
intended for coinage. 

Bullion fund. A fund of pnblic 
money maintained in connection with 
the mints, for the purpose of purchas
ing precious metals for coinage. By 
the original theory, the owner of bull
ion deposits it with the mint for coin
age, waits till the process is completed, 
and receives the coin which is· made. 
But, by aid of the bullion fund, he sells 
the metal to the goverument, is paid its 
value at once from the fund, and the 
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coin, when made, is the property of the 
government. 

BUOY. A signal of shallow water j 
constructed by anchoring some conspic
uous object which will float at the spot 
where difficulty of navigation is to be 
apprehended. 

BURDEN OF PROOF. A phrase 
used to designate the obligation im
posed on a party who alleges a fact 
necessary in the prosecution or defence 
of an action, to establish it by evidence. 
This obligation may fall either upon the 
plaintiff or defendant, according to the 
nature of the issue. Whoever seeks to 
be benefited by any fact is bound to 
establish it, and the burden of proof is 
accordingly said to be upon him. 

The rule is one of convenience, 
adopted not because it is impossible to 
prove a negative, but because the nega
tive does not admit of the direct ' and 
simple proof of which the affirmative is 
capable. 1 Greenl. Ev. § 74. 

It is ... familiar and well-settled rule of 
pleading, as of logic, that he who affirms 
the existence of a given state of facts must 
prove it. There may he different modes 
and instrumentalities of proof; hut the bur
den is on him who affirms, and not on him 
who denies. Crowninshield v. Crownin
shield, 2 Gray, 624. 

The hurden of proof devolved upon the 
plaintiff is coextensive only with the legal 
proposition upon which his case rests. It 
applies to every fact which is essential, or 
necessarily involved in that proposition. 
It does not apply to facts relied upon in 
defence to establish an independent propo
sition, however inconsistent it may be with 
that upon which the plaintiff's case depends. 
It is for the defendant to furnish the proof 
of such facts; and, when he has done so, 
the hurden is upon the plaintiff not to dis
prove those particular facts, nor the propo
sition which they tend to estahlish, hut to 
maintain the proposition upon which his 
own case rests, notwithstanding such con
trolling testimony, and upon the whole evi
dence in the case. Wilder v. Cowles, 100 
Mass. 487. 

BUREAU. An office for the trans
action of business. In the organization 
of the executive business of the govern
ment, the great divisions are termed 
departments j then each department has 
offices or bureaus subordinate to it, to 
which the more important heads of its 
business are assigned. 

In American usage there is no ob
vious distinction between bureau and 

office, in the names employed. The 
business of the departments of state 
and of the navy is systematically di
vided among bureaus, so called. In 
the war department the subordinate 
divisions are termed, in the statutes, 

. offices. So there are the register'S 
office, the land office, and the patent 
office j and also the bureau of statistics, 
and the bureau of the mint. 

BURGAGE. One of the ancient 
English tenures is designated as bur
gage tenure. It is described as having 
been one of the three species of free 
socage holdings j and the name applied 
where houses, or lands which were for
merly the site of houses, in an ancient 
borough, were held of the lord by a 
certain rent. Burgage tenure was sub
ject to several peculiar customs, the 
most remarkable of which is borough 
English, q. v. 

Tenure in burgage is where the king or 
other person is lord of an ancient borough, 
in which the tenements are held by a rent 
certain. It is, indeed, only a kind of town 
socage; as common socage, by which other 
lands are holden, is usually of a rural na
ture. Jacob. 

BURGESS. Originally, a freeman 
or c<?rporate member of a borough, cor
responding in modern usage with citi
zen in a city, though anciently citizen 
and burgess seem to have been distinct 
classes in England. Also, more espe
cially magistrates or chief officers of 
boroughs are styled burgesses j and the 
name has been applied to representa
tives of boroughs in parliament. In 
Pennsylvania, the title burgess bas been 
applied by the general laws governing 
incorporation of towns and villages, to 
the chief administrative officer of those 
corporations. 

Generally, the inhabitants of a borougb 
or walled town; men of trade; sometimes 
restricted to the magistrates, &c., of cor
porate ~owns, and sometimes to the repre
sentatives of sucb borough in the commons' 
house of parliament. Wharton. 

BURGH, or BURG. An old term 
signifying a small walled town or place of 
privilege. Some authorities make it also 
equivalent to borough, q. v. The word ap
pears as an affix in the names of some cities 
and towns, as Edinburgb, Pittsburg; also in 
a few compound words; such as : 

Burgbote. A tribute or contribution 
towards the building or repairing of cas
tles or walls of a borough or city. 
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Burgmote. A court of a borough. 
Jacob; Wharton. 

BURGLARY. The name of a crime, 
which consisted, at the common law, in 
breaking and entering into the dwell
ing-house of another, in the night, with 
intent to commit some felony within 
the same, whether the felonious intent 
was executed or not. It originally in
cluded the breaking and entering the 
walls or gates of a town or city, or of a 
church; and, although doubt was for
merly expressed whether a church could 
be the subject of burglary, 1 Hawk. ch. 
38, § 17, the better opiuion now is that 
it maybe, 3 Inst. 64; 1 Hale 556; 3 Cox 
C. C. 581; see 2 Ben. §r H. Lead. Cas. 
54; 1 Greav. Russ. Cr. 826. 

The question being disputed whether, 
when a person got into a house without 
breaking, his breaking out was burg
lary, the Stat. 12 Anne, ch. 1, § 7, was 
passed, making such breaking out, 
where all the other elements were com
prised, burglary. This was supple
mented by Stat. 7 & 8 Geo. IV. and 24 
& 25 Victoria, making a more extended 
application of the provisions of the for
mer, and more fully defining what 
should constitute a breaking. 

In order to constitute the offence, 
there must be both a breaking, actual 
or constructive, and an entry, or an exit. 
What will be a sufficient breaking or 
entry will depend on the animus of the 
person and the particular facts of the 
case. See BREAK. 

The breaking and eiltry must also be 
in the night, though they need not be 
both in the same night; for if a person 
breaks a hole in the house one night, 
with the intent to enter another ·night, 
and commit felony, and he accordingly 
does so, through the hole he made the 
night before, this is burglary. 1 Hale, 
551. Origiually, it was not considered 
necessary that the breaking should be 
by night, but this requisite of the 
offence was introduced during the reign 
of Edward VI. 

The breaking and entering must also 
be in a dwelling-house, and that one be
longing to another; that is to say, a 
house in which the occupier and his 
family usually reside.. 60 Pa. St. 103; 
84 Cal. 242. What constitutes a 

dwelling-house, so as to make it the sub
ject of burglary, depends on the state of 
the neighborhood, the settled condition 
of the country, the business, and where 
carried on, of the occupant, his habits 
and manner of living, &c., and particu
larly with reference to what outbuild
ings compose a part thereof. It may 
be generally stated, however, that no 
matter to what use an outbuilding may 
be put, to break and enter it is burg
lary, if it is appurtenant or ancillary to 
the dwelling-house, and is within such 
convenient distance from the same as to 
make passing and repassing an ordinary 
household occurrence, and especially if 
it is within the same enclosure. And 
breaking into a house which is unquali
fiedly one's own, although done with 
violence, is not burglary. Clarke l'. 
Commonwealth, 25 Gratt. 908. 

The offence is not complete without 
the felonious intent. A breaking and 
entry without this is only a trespasf:'. The 
intent, however, need not be 'carried 
into execution. And whether the fel
ony intended is one by common law 01' 

statute is immaterial. 
Burglary, as defined by the common 

law alld the English statutes, has been 
modified by enactment in nearly all of 
the United States, and different degrees 
of the crime established, thereby pro
viding for offences committed by day as 
well as by night. 

Burglary is the breaking and entering 
the dwelling-house of another, in the night
time, with intent to commit a felony. 
Hunter v. State, 29 Ind. 80; State n. Wil
son, 1 N. J. L. 441; State v. Henry, I) Ired. 
L. 463; State v. Langford, 1 Dev. 253; 
Commonwealth v. Newell, 7 Mass. 247. 

Burglary, by the laws of Ga. in 1821, 
might he a breaking or entering in the night 
or day, with intent, &c. State v. Thomp
son, R. M. ChGJ/'lt. 80. 

Larceny is not included in burglary, as 
manslaughter is in murder, within the 
meaning of Cal. Crim. Pract. Act, § 424, 
which provides· that a defendant may be 
convicted of an offence included in that 
with which he is charged. People v. Gar
nett, 29 Cal. 622. 

To constitute burglary, where there is no 
actual, but a constructive, breaking, the 
entry must be simultaneous with the open
ing of the door, or follow it so immediately 
as to preclude the owner from the power of 
sbutting or refastening the door before the 
entry. State v. Henry, 9 Ired. L. 463. 

Unlatching a door which is only latched, 

• 
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though it is burglary at the common law 
(1 Hale, 552; 2 East Pl. C. 487; 3 Chitto Cr. 
L. 1093; 1 Hill, 238), is not burglary in the 
second de~ree, within the statute definition 
of 2 N. Y. Rev. Stat. 668, § 11. People v.· 
Bush, 3 Park. Cr. 552. 

Unlatching the door of a sleeping apart;.. 
ment, and entering, with intent to kill, has 
been held burglary. United States V. 

Bowen, 4 Craneh C. Ct. 604. 
The prisoner entered a fiouring-mill 

through an open window without sash, 
crossed a fioor, went up a ladder, and raised 
a trap-door not fastened, and stole fiour. 
This was held not burglary, either at com
mon law or under the revised statutes, 
but merely a larceny, on the ground that 
breaking in from the outside is essential to 
burglary in the case of a building other 
than a dwelling. People v. Fralick, Hill !t 
D. Supp. 63. 

That it is burglary for the thief to break 
out of a house, into which he entered in the 
night, with an intent to steal, though he did 
not break in entering, see Guche's Case, 
6 City H. Rec. 1. 

One who has lawfully entered one part 
of a house may be convicted of burglary in 
breaking into another part, into which he 
has not the right to enter. Thus a guest 
at a hotel, who feloniously breaks into the 
room allotted to another guest, is guilty of 
burglary. State v. Clark, 42 Vt. 629. 

Breaking into a dwelling, the front and 
door of which are in the yard of a dwelling
house, although the rear is not within the 
yard, and the breaking was in that part of 
the building, is within the meaning of a 
statute, Ala. Rev. Code, § 3695, defining 
burglary as breaking and entering "into 
a dwelling-house or any building within 
the curtilage of a dwelling-house," &c. 
Fisher V. State, 43 Ala. 17. 

A banking-house is a store, shop, or 
warehouse, within the meaning of Conn. 
Rev. Stat. tit. 4, ch. 4, § 39, defining the 
crime of burglary. Wilson v. State,24 Conn. 
57. 

In Georgia, burglary may be committed 
in a house which is "the place of business 
of another, where valuable goods, wares, or 
produce, or other articles of value, are con
tained or stored;" and this is so although 
the business may not be of the kind which 
i~ carried on in conductin!1; a store-housc. 
Nor is it necessary to prove. the house 
hroken into and entered was the" place of 
business," &c., used for the purpose of con
taining or storing the goods alleged to have 
been stolen. Bethune V. State, 48 Ga. 505. 

Breaking open, in the night-time, a store, 
at the distance of twenty feet from a dwell
ing-house, but not within the same enclos
ure, no person sleeping in tbe store, is not 
burglary. People V. Parker, 4 Johns. 424. 

The breaking and entering a store-house, 
not part of a dwelling-house, is not burglary 
by the common law, nor by any statute of 
Pennsylvania. Hollister v. Commonwealth, 
60 Pa. St. 103. 

It is not burglary to break and enter a 
smoke-house, thirty-five steps from a dwell· 
ing-house, the latter having no enclosure 
around it. State V. Jake, 1 Wins. L. !t Eq. 
SO. 

BURN. The burning of another's 
property, and even, under certain cir
cumstances, of one's own, was an 
offence· under the common law, and is 
also punishable by various statutes in 
England and in this cOlmtry additional 
to the law of arson. Hence decisions 
have arisen turning upon what is a suffi
cient burning, to constitute the crime of 
arson, or to expose the perpetrator to 
punishment under the statutes against 
felonious burnings eo nomine. 

Burning and setting fire to are not legal 
synonymes. Howel v. Commonwealth, 5 
Gratt.664. 

Burn is a sufficient term in an indict;.. 
ment for arson. Hester V. State, 17 Ga. 130. 

Where the fioor near the hearth was 
scorched and slightly charred, but had 
been at a red heat, although not in a hlaze, 
held, that there was a sufficient hurning 
to support an indictment for arson. Reg. 
v. Parker, 9 Carr. !t P. 45. 

To constitute burning within the law of 
arson, the house need not be absolutely con
sumed or burned. If the fire is applied 
so as to take effect, this is enough, though 
only a part is consumed. People v. Butier, 
16 Johns. 203. 

To constitute burning within a statute 
punishing the maliciously burning a build· 
ing, there is no necessity that any integral 
part of the building should be consumed, 
or that the fire should have any long con· 
tinuance. Mere scorching is not enough. 
But if any part, however small, of the 
wood of the building has been ignited and 
consumed, this is sufficient. Commonwealth 
V. Belton, 5 Cush.427. 

The statute of 2e & 23 Car. TI. cb. 7,
providing that" if any person shall, in the 
night-time, maliciously, unlawfully, and 
willingly bum, or cause to be burned or 
destroyed, any ricks, &c., barns, or other 
houses or buildings," - does not apply, un
less injury to a building is done, sufficient 
to unfit it for the purpose for which it was 
erected. State 1". De Bruhl, 10 Rich. 23. 

To warrant a conviction under Vt. Compo 
Stat. 545, ch. 104, § 4, it is not necessary 
that any portion of the building should be 
actually burned. If fire ~as applied to, or 
in immediate contact with, the building, 
with intent to burn it, this is enough, 
though such intent was not carried out. 
State t'. Dennin, 32 Vi. 158. 

BUSHEL. A measure of quantity 
for dry substances, such as grain. The 
exact dimensions differ somewhat in 
different jurisdictions under the various 
enactments. The bushel established by 



BUSINESS 175 BY 

the 5 Geo. IV. ch. 74, § 7, and 6 Geo. IV. 
ch. 12, has not been uniformly, though 
quite generally, adopted in this country. 

In estimating duties on grain, bushels 
are ascertained by weight instead of by 
measuring. See U. S. Rev. Stat. § 2919, 
for the weights allowed to a bushel; in 
respE'ct to the various species of grain. 

Bushel, in general, means eight gallons; 
but in respect to wheat, rye, and Indian 
corn, it means a qnantity in weight, accord
ing to 1 Rev. Stat. 608, § 14; Id. 611, § 36. 
An agreement to furnish one thousand 
bushels of good, merchantable wheat is 
satisfied by tendering one thousand bush
els of statute weight, though it may not fill 
the stll.tute measure of eight gallons to the 
bushel. Milk I'. Christie, 1 Hill, (N. Y.) 102. 

Under the Vermont statnte of 1824, fifty
six "pounds of corn is equivalent to one 
bnshel, and It contract for bushels of corn 
is satisfied by as many times fifty-six 
pounds, whether it measures the specified 
number of bushels or not. Richardson u. 
Spafford, 13 Vt. 245. 

According to the standard in nse in the 
United States custom-house, and adopted 
by the law of Kentucky, the bushel 'con
tains 2150.42 cubic inches. Caldwell v. 
Dawson,4 Mete. (Ky.) 121. 

BUSINESS. This word embraces 
every thing about which a person can be 
employed. People v. Commissioners of 
Taxes, 23 N. Y. 242, 244. 

Business is a word of large signification, 
and denotes the employment-or occupation 
in which a person is engaged to procure a 
living. It includes the vocation of playing 
upon musical instruments, pursued, as a 
means of livelihood. A violin of a musician, 
who supports himself by playing it, is an 
implement necessary for carrying on his 
business, within a statute exempting such 
implements from execution. Goddard ". 
Chaffee, 2 Allen, 395. 

"Business II and" employment," as used 
in the statute of Alabama, 1848, requiring 
every person engaged in any business or 
employment to take ont a license, are sy
nonymons terms, signifying that which 
occupies the time, attention, and labor of 
men for the purpose of a livelihood or 
profit. Business is there understood in the 
sense of a calling for the purpose of a live
lihood. Moore v. State, 16 Ala. 411. 

The carrying on of a school, to which 
the public at large are invited to send their 
children, may be included in the word busi
ness. Doe d. Bish v. Keeling, 1 Jlfau. ~ S. 95. 

The defendant having established a 
route which he travelled for the sale of 
the tobacco manufactured by G, and hav
ing secured a large number of regular 
customers, sold the route and good-will, 
with his stock, tools, &c., to the plaintiff, 
and agreed that he would not hinder or 
obstruct him in the business within that 
district. It was held that hia subseqnently 

'entering into the busin-ess of selling tobacco 
as agent for other manufacturers within 
the same district was a breach of the con
tract, which might be forbidden by injunc
tion. Ewing u. Johnson, 34 How. Pro 202. 

Labor, business, and work are not syn
onymes. Labor may be business, but it 
is not necessarily so; and business is not 
always labor. Making an agreement for 
the sale of a chattel is not within a pro
hibition of labor upon Sunday, though it is 
(if by a merchant in his calling) within a 
prohibition upon business. Bloom v. Rich
ards, 2 Ohio St. 387. 

The execution of a bond is within a stat
ute prohibiting "labor, business, or work" 
upon the Lord's day. Pattee U. Greely, 13 
Mete. (Mass.) 284. . 

A judicial sale is not void because made 
upon election day; for snch sale is not busi
ness of a court, within the statute prohibit
ing such business on election days. King 
V. Platt, 37 N. Y. 155. 

An insurance company is not exempt 
from a tax imposed on corporations" doing 
business" in this state, on the ground they 
are no longer doing business, because they 
have discontinued issuing new policies, and 
are only engaged in collecting premiums 
and paying losses on old policies. Collect
ing premiums and paying losses is "doing 
business" within the meaning of the tax
laws. Smyth V. International Life Ass. Co. 
of London,4 Abb. Pro N. S. 11, 35 How. Pro 
126. 

Power" to do a general insur8JIce agency, 
commission, and brokerage business, and 
such other things as are incidental to and 
necessary in the management of that busi
ness," does not give power to subscribe to 
the stock of a savings bank and building 
association; and such a subscription, if 
made by the directors, is not binding on the 
corporation. Mechanics', &c. Savings Bank 
v. Meriden Agency Co., 24 Conn. 159; and 
see Sumner V. Marcy, 3 Woodb. ~ M . 105. 

Business corporation, as used in sec
tion 37 of the bankruptcy act of congress 
of 1867, is not merely synonymous with 
trading corporations, but has It ' broader 
meaning. It includes a railroad corpora
tion. Adams II. Boston, &c. R. R. Co., 1 
Holmes, 30. Se~ also Winter V. Iowa, &C. 
R. R. Co., 2 Dill. 487, and cases cited 6 
Abb. Nat. Dig. 71, ~ 431. 

It includes an insurance corporation. 
Re Independent los. Co., 1 Holmes,103. 

o A mutual life insnrance company. Mat
ter of the Hercules Mut. Life Ass. Soc., 6 
Am. L. T. R. 400; 16 Int. Rev. Ree. 148. 

Business hours. This phrase is de
clared to mean not the time during which 
a principal requires an employe's services 
but the business hours of the community 
generally. Derosia u. Winona, &c. R. R. Co., 
18 Minn. 133. 

BUTTALS. Same as ABUTTALS, q.v. 
BY. See AWNG. 

When descriptively used in a grant, by 
does not mean in immediate contact with. 
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but near to, the 'object to which it relates; 
and near is a relative term, meaning, when 
used in land patents, very unequal and 
different distances. Wilson u. Inloes, 6 
Gill, 121. 

The words by land of S, in a descrip
tion in a deed, have a known and definite 
meaning. They bound the grantee by the 
line of S's land. The word by does not 
mean over or across, but along the line of 
S's land; and such is both its legal and 
common acceptation. Peaslee v. Gee, 19 
N. H. 273. 

A boundary "on a stream," or '! by a 
stream," or "to a stream," includes the 
flats, at least to low-water mark, and in 
many cases to the middle thread of tbe 
river. It may be different where tbe 
boundary is "on the bank" of a river. 
Thomas v. Hatch, 3 Sumn. 170. 

A grant of land, bounded" by" or .. on " 
a fresh-water stream, whether in fact capa
ble of navigation or not, conveys the soil 
usque ad medium jiJ.um aqul1l, and of course 
conveys to the grantee the shore between 
high and low water mark. The Magnolia 
v. Marshall, 39 Miss. 109. 

The rights of a proprietor, bounded by 
a navigable river, extend to high-water 
mark; but, if the river be unnavigable, to 
the middle of the stream. Bowman v. 
Wathen,2 McLean, 376.' 

A contract to deliver by It certain day, 
means not on, but on or before, the day. 
Coonley v. Anderson, 1 Hill,(N. Y.) 519. 

A contract to complete a work by a par
ticular time, means that it shall be done 
before that time. Rankin v. Woodworth, 
3 Pa. 48. 

In an agreement to stay proceedings in 
one case, until an issue 'be determined by 
final judgment in another, the word by 
means according to. Haubert 11. Haworth, 
78 Pa. St. 78. 

By may be used instead of to in the sen
tence, " a person whose name is not known 
to the complainant." Commonwealth v. 
Griffin, 105 Mass. 175. 

BY-BIDDING. A fraudulent prac
tice of making fictitious offers for prop
erty at auction; a device sometimes em
ployed on behalf of the owner or auc
tioneer, for the purpose of raising the 
price of the property, by leading bidders 
in good faith to make higher offers than 
otherwise they would. 

BY-LAW. Originally, by-laws were 
local laws or regulations made by per
sons or corporations duly anthorized 
thereunto by charter, prescription, or 
custom, for the government of the in
habitants or a portion thereof, within 
some particular place or jurisdiction. 
They are distinguished from the ruies of 
the common law (where that was not, 

by custom, limited to a particular dis
trict or section), and from statute law, 
when general in its nature and opera
tion, in that the two former were attrib
utable to the sovereign power, and fur
nished a rule for the government of the 
people at large, while by-laws were 
regulations for the government of the 
inhabitants of a particular locality, em
anating from local authority only. 

In the earlier cases, the term by-law 
is used indifferently with reference to 
the regulations adopted by private cor
porations, and to the enactments made 
by public and municipal corporations. 
In the more recent adjudications, the 
word ordinance is more frequently 
used for the laws of municipal corpora
tions, and the term by-law employed 
with more especial reference to private 
companies. In this sense, the office of 
the by-law is to regulate the conduct 
and define the duties of the members 
towards the corporation and between 
themselves. For the definition of ordi
nance, as above used, see ORDINANCE. 

By-laws, or bye-laws, are laws made obiter, 
or by-the-by, such as are made in court
leets or court-barons, for the peculiar good 
of those who make them, farthcr than the 
common or statute law doth bind. The 
like are generally allowed by letters-patent 
of incorporation to any guild or fraternity, 
for the better regulation of trade among 
themselves, or with others. (Termes de la 
Ley; Gowel.), At the present day, we ap
ply the expression to laws made by local 
boards, corporations, aDd companies, under 
powers conferred by acts of parliament: 
tbus we speak of the by-laws of a bor
ough; of a railway company, &C. And, 
independently of statutory powers, by-laws 
made by a corporation aggregate are bind
ing on its members, unless contrary to the 
laws of the land, or contrary to and incon
sistent with their charter, or manifestly 
unreasonable. (1 Bl. Gom. 475, 476; 3 
StW' Gom. 12,13; Grant Gmp.) Mozley 

It The term by-law has a limited and pecul
iar meaning, and is used to designate such 
ordinances or regulations which a corpora
tion, as one of its legal incidents, has power 
to make with respect to its own members 
and its own concerns. This meaning has 
been somewhat extended in the case of 
municipal and other quasi corporl!.tions; hut 
even here the word is used to designate 
such ordinances and regulations as have 
reference to legitimate and proper munici
pal or corporate purposes. Commonwealth 
v. Turn!'r, 1 Gush. 493. 

A municipal by-law is a rule obligatory 
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over a particular district, not being at vari
ance with the general laws of the realm, 
and being reasonable and adapted to the 
purposes of the corporation; and any rule 
or ordinance of a permanent character 
which a corporation is empowered to make, 
either by the common or statute law, is a 
by-law. Goslingv. Veley, 10 L.J.N.B. Q. B. 
135. 

A by-law is a rule or law of a corpora
tion, for its government, and is.a legisla
tive act, and the solemnities and sanction 
required by the charter must be observed. 
A resolution is not necessarily a by-law, 
though a by-law may be in the form of a 
resolution. Drake v. Hudson River R. R. 
Co., 7 Barb. 508. 

A by-law of an incorporated company 
differs from a regulation in this, that the 

validity of the former is a judicial ques
tion, while that of the latter is matter in 
pais. Compton v. Van Volkenburgh, 34 
N. J. L.I34. 

A by-Iaw'has the same effect within its 
limits, and with respect to the persons upon 
whom it lawfully operates, as an act of 
parliament has upon the subjects at large. 
Hopkins v. Mayor,4 Mee. go W. 621, 640. 

BY-ROAD. The statute law of New 
Jersey recognizes three different kinds of 
roads: a public road, a private road, and a 
by-road. A by-road is a road used by the 
inhabitants, and recognized by statute, but 
not laid out. Such roads are often called 
drift-ways. They are roads of necessity in 
newly settled countries. Van Blarcom v. 
Frike, 20 N. J. L. 516; see also Stevens v. 
Allen, [d. 68. 

c. 
C, the third letter of the alphabet, is of the president merely. The constitu

sometimes used in a manner analogous tion, taking it for granted that the busi
to the use of A and B (q. v.), to dis- ness of the government would be dis
tinguish the third folio of a book or sub- tributed in executive departments, pro
division of a topic. vides that the president may require the 

It is also employed, and differently in opinion in writing of the principal offi
different works, as an abbreviation, par- cer in each of the executive depart
ticularly of such words as cases, civil, ments upon any subject relating to the 
circuit, code, courts, criminal, and duties of their respective offices, but 
others; thus C. C. may stand for circuit leaves it wholly to congress to say what 
court, or civil code, or criminal cases. It executive departments shall be created; 
is often put in abbreviations of law-books, and it places the responsibility of official 
as an initial for the name of a reporter. action upon the president, or upon the 

It is said to have been customarily in- heads of departments as individual offi
scribed on a ballot of condemnation in cers; nowbere presenting them as a 
the Roman courts; standing then for body authorized to decide questions by 
condemno. a vote of a majority of a quorum. From 

c. O. D. These letters are not cabal- time to time, congress has created exec
is tic, but have a determinate meaning. utive departments, until there are now 
They import the carrier's liability to 
return to the consignor either the goods or seven, -the state, war, treasury, jus-
the charg~s. United States Exp. Co. v. tice, post-office, navy, and interior. 
Keefer, 59 Ind. 263. Rev. Stat. 158. And a practice has 

CABALLERIA. A portion of lands grown up, commencing from the time of 
granted to a Spanish horse soldier; it was . 
one hundred by two hundred feet. 12 Pet. Washmgton's administration, of the 
444, note. heads of these departments meeting in 

CABINET. Designates an advisory cabinet council, to confer upon the pub
council of a sovereign or chief executive lic business, and advise the president on 
officer of a nation. questions of state. But neither the or-

In the organization of the United ganization of this body, nor any action 
States government there is a cabinet, it may take, is obligatory npon him. 
whose action and influence are of great He has unquestionable power to ask the 
practical importance; yet it exists, as a counsel of other advisers; or to overrule 
collective body, by custom and the will the opinion of tbe cabinet upon any 

VOL. 1. 12 
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subject within his sphere and duties as 
fixed by the constitution and laws. 

There is also the department of agri
culture., which is so called in the laws, 
it is understood, in order that its head 
may have the appointment of the subor
dinate officers in it, under Const. art. 2, 
§ 2, subd. 2 j but is not by law one of 
the executive. departments, Rev. Stat. 
§§ 158, 159; and its head is not by cus
tom a member of the cabinet. 

In England, there is a similar council 
of high officers of state, advisory to the 
king or queen, in theory; though, prac
tically, these officers in their several 
functions administer the government, 
and hold the responsible charge. 

The composition of the English cabi
net has varied from time to time. For 
as in the United States, so in England, 
the cabinet has no legal existence as a 
body, and its composition depends on the 
will of the crown, - that is, practically, 
of the prime minister, - and the exercise 
of the power under different ministries 
has varied. It is said to have been the 
invariable practice that the following 
ministers should be members: The 
prime minister, as first lord of the treas
ury; the lord chancellor; lord president 
of the council; lord privy seal; and chan
cellor of the exchequer; and the secre
taries of state, of late, five, for the home 
department, foreign affairs, war, colo
nies, and India.' In addition to these, 
from five to eight of the other ministers 
are usually admitted. 
. CADET. A youth pursuing a course 

of study and drill, under official appoint
ment, to become an officer in the army, 
or sometimes the navy. 

In the United States laws, students 
in the military academy at West Point 
are styled cadets; students in the naval 
academy at Annapolis, cadet midship
men. Rev. Stat. § 1309; ld. § 1512. 

CADUCA. A civil-law term, desig
nating property of such kinds as de
scend; an inheritance. It is also said 
to include escheats; but this is probably 
because inheritable property escheats, 
where there are no heirs, and is not 
really a different meaning of the word. 

CA1:TERARUM. Of the rest. Ad
ministration granted as to the residue of 
an estate, after a limited administration 

of a portion of it, is termed admlnistration 
cetera rum. It differs from administra
tion de bonis non (q. v.), in which full 

. power to administer has been granted, 
but for some cause not exercised. 

CALENDAR. 1. The order and 
series of years, "months, and days, by 
which the course of time is convention
ally marked; also, a formal exhibit or 
table, marking the course of time by 
years, months, days, &c. 

The chief calendars of the solar year, 
now in use, are the following: 

The Julian year, so called because Julins 
Cresar introduced into the Roman empire 
the solar or Egyptian year, instead of the 
lunar year. The Rnssians and Greeks are 
the only nations that now use the Julian 
year. The common Julian year consists 
of three hundred and sixty-five days, and 
the bissextile, which returns every four 
years, of three hundred and sixty·six days. 
This computation is faulty, inasmuch as it 
allows three hundred and sixty-five days 
and six entire hours for the annual revolu
tion of the sun, being an excess every year 
of 11', 14", 30"', beyond the true time. 
This, in a course of ages, had amounted to 
several days, and hegan at length to de
range the order of the seasons. 

Gregory XIII. caused a new calendar to 
be drawn up, whicb is called the Gregorian 
year; and because the civil year had 
gained ten days, he ordered, by a bull pub
lished in 1581, that these days should be 
expunged, so that instead of the 5th of 
October, 1582, it should be reckoned the 
15th. The Catholic states adopted this new 
calendar, but the Protestants and the rest 
of Europe adhered to the Julian; and hence 
the distinction between the old and new 
style, to which it is necessary to attend in 
public acts and writings following 1582 . 
The differenc'e until 1699 was ten days, and 
eleven from 1700, and twelve days mnst be 
reckoned during 1800. The Jannary 1st of 
the old style answers to the 13th of the 
new. 

The reformed calendar differs from the 
Gregorian as to the method of calculating 
the time of Easter, and the other movable 
feasts. The Protestants of Germany, Hol
land, Denmark, and Switzerland adopted 
this in 1700, Great Britain in 1752, Sweden 
in 1753; but, since 1776, the Protestants of 
Germany, Switzerland, and Holland have 
adopted the Gregorian. In England, the 
year used to commence on the ~5th of March, . 
until 1753, when, by the 24 Geo. II. ch. 23, 
the beginning of the year was transferred 
to the 1st of January, alld the 3d of Sep
temher, 1752, was reckoned the 14th of the, 
same month, in order to accommodate the 
English chronology to the new style. 
Wh.arton. 

2. A list; a written enumeration by 



CALENDS 179 CALL 

names. In the practice of most courts, 
the, clerk prepares, before the session, a 
'list or written statement of the causes 
awaiting trial or argument, as made 
known to him by memoranda furnished 
by the attorneys, arranging them in the 
order in which they will have priority. 
This list is furnished to the presiding 
judge, and at the opening of the court 
each day he calls the causes, as they 
appear on it, for such disposition as 
may be proper. This list is called, in 
the parlance of some jurisdictions, the 
calendar; in others, the docket. Some 
other lists, used in the administration 
of judicial business, are known as cal
endars. 

Calendar month. A phrase desig
nating the months as known by distinc
tive names, January, February, &c., as 
distinguished from lunar month, which 
is one periodical revolution of the moon, 
being twenty-eight days. 

CALENDS. Among the Romans, was 
the first day of every month, being spoken 
of by itself, or the very day of the new 
moon, which usually bappen together; and 
if pridie, the day before, be added to it, 
then it is the last day of the foregoing 
month; thus pridie calend. Septemh. is the last 
day of August. If any numher be placed 
with it, it signifies that day in the former 
month which comes so much before tbe 
month named; as the tenth calends of Oc
tober is the twentieth day of September; for 
if one reckons backwards, begining at Oc
tober, tbe twentieth day of September 
makes the tenth day before October. In 
March, May, July, and October, the calends 
begin at the sixteenth day, but in other 
months at the fourteenth; which calends 
must ever bear the name of the montb fol
lowing, and be numbered backwards from 
the first day of the said following months. 
{Hopton's Concord, 69.} Jacob. 

CALL. 1. In the language of con
veyancing, particularly in the United 
E!tates, the requirements of a deed, 
mortgage, &c., for various natural ob
jects or landmarks, by which the de
scription may be applied or traced out, 
are termed the calls. 

2. In the management of stock cor
porations, payment of subscriptions for 
shares is usually made in successive in
stalments, upon notice issued by the di
rectors requiring the payments to be 
made. These notices or demands, ema
nating from the board to the subscrib
ers, and requiring payments on account 

of shares, are termed calls j' particularly 
in English usage. In American books, 
assessment (g. v.) is more commonly 
used to express nearly'the same idea. 

That a circular letter sent to every 
shareholder in a railway company, inform
ing him that the directors have resolved on 
making a call, constitutes the call, see 
Shaw v. Rowley, 16 Mee. {) W. 810, 5 Eng. 
Railw. Cas. 47; Newry & Enniskillen Rail
way Co. v. Edmunds, 5 Eng. Railw. Cas. 275. 

That a resolution of the board of direc
tors of a railway ,company tbat a call be 
made, is the call, see Exp. Tooke in re Lon
donderry & Coleraine Rililway Co., 6 Eng. 
Railw. Cas. 1. 

That a caiI may mean either the resolu
tion or its notification, or the time when it 
is payable, see Ambergate, &c. Railway 
Co. v. Mitchell, 6 Eng. Railw. Cas. 235, 4 
Exch.540. 

, Call of the house. The proceeding 
of calling over the names of members in 
a house of a legislative body, pursuant 
to a resolution of the bouse ordering the 
attendance of the members thereof, 
after whicb attendance may be en
forced, or non-attendance punished. 

Calling the jury. In the ordinary 
practice of courts employing jury trial, 
when a cause is ready, the first step is 
to call a jury; which proceeding con
sists in successively drawing out of a 
box, into which they have been pre
viously put, the names of the jurors 
summoned for that session of the court, 
and calling them over iu the order in 
which they are so drawn; and the 
twelve persons whose names are first 
called, and who appear, are sworn as 
the jury; unless some just cause of chal
lenge or excuse, with respect to any of 
them, is shown. 

Calling the plaintiff, is a phrase sy
nonymous with granting a nonsuit. It 
is the privilege of a plaintiff, when he, 
that is to say, his counsel, apprehends 
that the evidence given on his part is 
insufficient to establish a case, and pre
fers not to risk the event of an adverse 
verdict which would determine tbe issue 
finally, against him, to decli ne to proceed j 
and this has been done by the form of a , 
fictitious withdrawal. Under this prac
tice, the crier is directed by the presiding 
judge to "call the plaintiff. " No au
swer' being made, tbe trial is at an end; 
tbe jurors are discharged, the defendant 
enters judgment of nonsuit and for hia 
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costs. 3 BZ. Com. 376. This judgment, 
however, does not prevent bringing a 
second action, if plaintiff can gather 
more satisfactory evidence. The for
malityof a call upon the plaintiff before 
entering a nonsuit is disused in some 
jurisdictions; New York, for instance. 

Calling to the bar. A phrase more 
common in England than in this coun
try, equivalent to admitting to practice. 
It is the act of investing a student of 
law with the office of barrister or coun
sellor. The day in each term set apart 
for the ceremony of calling students to 
the bar is known as call-day. 

CALUMNIA. Calumny. 1. In the 
civil law, a false accusation; a mali
cious prosecntion. The phrase caZum
nice jus·jurandum, the oath of calumny, 
was frequently used to denote an oath 
imposed upon the parties to a suit, that 
they did not sue or defend caZumniando 
animo, i.e., with a malicious design, but 
in the belief that tbey had a good cause. 
A similar oath in the canon law was 
termed calumnice juramentum. 

2. In the old common law, a claim, 
demand, challenge to jurors. 

CAMPERS. A share. Used in old 
English statutes in the a.ense of a par
ticipation in the division of any prop
erty, especially land, in consideration 
of maintaining a suit for such property. 
See CHAMPERTY. 

CANCEL. To obliterate, nullify, 
strike out of existence; to efface, erase, 
or expunge. When used of instru
ments, it presents the idea of signifying, 
by lines or marks upon the face of the 
document, that it is no longer operative, 
without, however, destroying the sub
stance of the paper; but is not always 
confined to this sense. Cancelling: the 
act of obliterating, or striking out. Can
cellation is used as a synonyme of can
celling; also, to signify the condition 
of any thing which has been obliter
ated. 

Cancel means doing away with. Winton 
v. Spring, 18 Cal. 451. 

Whether striking a mere cross upon an 
internal revenue stamp, omitting to write 
initials and date, is a sufficient way to can
cel the stamp, see Ballard v. Burnside, 49 
Barb. 102. 

An agreement to cancel the indebtedness 
of another implies an undertaking to pay 

it; for the agreement to cancel must be 
held to include a promise to do whatever "" 
shall be necessary to affect the can cella tion.~ 
Auburn City Bank v. Leonard, 40 Barb. 119. S; 

CANON. 1. A law, rule, or ordi- ' 
nance, used in a general sense; also, 
particularly, a rule or precept of eccle
siastical law. 

2. One of the dignitaries of the Eng
lish church; a prebendary or member of 
a chapter. 

Canon law. A body of ecclesiastical 
law derived from ordinances and decrees 
of Roman Catholic councils and popes; 
depending in Catholic countries on the 
authority of the church, and in England 
on a qualified statutory adoption; as to 
which see Stat. 25 Hen. VIII. ch. 19; 
1 Eliz. ch. 1. 

The canon law consists partly of certain 
rules taken out of the Scripture, partly of 
the writings of the ancient fathers of the 
church, partly of the ordinances of general 
and provincial councils, and partly of the 
decrees of the popes in former ages; and 
it is contained in two principal parts,
the decrees and the decretals. The decrees 
are ecclesiastical constitu tions made by the 
popes and cardinals. The decretals are 
canonical epistles written by the pope, or 
by the pope and cardinals, at the snit of one 
or more persons, for the ordering and deter
mining of some matter of controversy, and 
have the authority of a law. As the de
crees set out the origin of the canon law, 
and the rights, dignities, and decrees of ec
clesiastical persons, with their manner of 
election, ordination, &c., so the decretals 
contain the lit w to be used in the ecclesias
tical courts. Jacob. 

The canon law is a hodyof Roman ec
clesiastical law, compiled in the twelfth, 
thirteenth, and fourteenth centuries, from 
the opinions of the ancient Latin fathers, 
the decrees of general councils, and the de
cretal epistles and bulls of the Holy See. 
(1 Bl. Com. 82; 1 Steph. Com. 64.) In the 
year 1603, certain canons were enacted by 
the clergy under James I. But, as thcy 
were never confirmed in parliament, it has 
been held that, where they are not merely 
declaratory of the ancient canon law, but 
are introductory of new regulations, they 
do not bind the laity, whatever regard the 
clergy may think proper to pay them. 
(I Bl. Com. 83; 1 Steph. Com. 66, 67.) 
Mozley ~ W. 

Canons of descent, or of inheri
tance. The legal rules by which in
heritances are regulated, and according 
to which estates are transmitted by de
scent from the ancestor to the heir; the 
rules for determining descents. 

CANT, or licitation, is a mode of di-
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. viding property held in common by two or 
more persons; and may be avoided by the 
consent of all those who are interested, in 
'the same manner that any other contract 
or agreement may be avoided, which is en
tered into by consent'of parties. Hayes v. 
Cuny, 9 Marl. (La.) 87. 

CAPACITY. Power; competency; 
qualification. In strictness, power or 
ability, in law, to take; but used more 
extensively to signify a qualification or 
power to do various acts. Thus, testa
mentary capacity (q. v.), and capacity to 
contract, are common phrases for the 
mental ability required by law for the 
making of a will or contract. And 
when a person does an act in virtue of 
some particular office, function, or char
acter, with which he has been invested 
by law, as that of sheriff, executor, di
rector, or the like, he is said to do it in 
the capacity of sheriff, executor, &c. 

Capax doli. Capable of wrongful 
intent. Having capacity to commit 
crime. Any person who has sufficient 
mind and understanding to be held 
criminally responsible for offences is 
termed capax doli. The question arises 

-most frequently in regard to children, 
and their ahility to distinguish between 
what is lawful and what is unlawful. 

CAPIAS. That you take. The name 
of a writ directed to the sheriff in ac
tions at common law. commanding him 
to take the defendant named in it into 
custody; so termed from the emphatic 
word in the Latin form of the writ. 
The different kinds of writs for arrest 
were distinguished by the terms capias 
ad respondendum, capias ad satiifacien
dum, &c.; hut the capias ad responden
dum (q. v.) is frequently termed simply 
a capias. 

Capias ad respondendum. That you 
take to answer. The name of a writ 
directed to the sheriff in actions at COll

mou law, commanding him to take the 
defendant, and him safely keep, so that 
he may have his body before the court 
on a certain day, to answer the plaintiff 
in the action; so termed from the em
phatic words in the Latin form of the 
writ. Actions at law were commenced 
by the issue of this writ. Its effect, 
originally, was to detain the defendant 
in custody, according to its terms; and 
this practice continued until the taking 

of bail was introduced, for the purpose 
of mitigating the hardships of confine
ment. Later, the cases in which arrests 
should be actually made were defined 
and restricted by various statutes; and 
in other cases the writ was of effect only 
to bring the defendant into court. The 
abhreviation ca. resp. is sometimes used 
to designate the writ. 

Capias ad satisfaciendum. That 
you take to satisfy. The name of a 
writ directed to the sheriff in actions 
at common law, commanding him to 
take the party named, and him safely 
keep, so that he may have his body be
fore the court on a certain day, to sat
isfy the damages awarded to the adverse. 
party by a judgment; it was so termed 
from the emphatic words in the Latin 
form of the writ. It is a writ of execu
tion, jssued after judgment; and was 
formerly allowed in all cases where a 
capias ad respondendum had been issued. 
Its effect was to detain the party against 
whom it issued (who might be either 
the plaintiff or defendant in the action) 
in custody, until he made the satisfac
tion awarded; and no other process 
against his lands or goods could issue 
after his arrest under this writ. But 
the use and effect of the writ have been 
much restricted and modified by stat
utes abolishing imprisonment for debt, 
or facilitating the discharge of debtors 
from custody. The abbreviation ca. sa. 
is very commonly used to designate the 
writ. 

Capias in withernam. That you 
take in reprisal. The name of a writ 
directed to the sheriff, commanding him 
to take other goods of a distrainor, equal 
in value to the distress formerly taken 
by such distrainor and withheld by him; 
so termed from the emphatic words of 
the Latin form of the writ, withemam, 
signifying another taking; a distress in 
reprisal. The writ issued when chattels 
distrained were alleged to have been 
wrongfully taken, and were by the dis
trainor taken out of the county, or con
cealed, so that the sheriff could not take 
them in replevin. Upon the sheriff's 
return to the writ of replevin, this writ 
issued to take other goods of the dis
trainor, thus putting distress against 
distress; and chattels taken in withe,.... 
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nam were irrepleviable until the original 
distress was forthcoming. 

The writ also issued where, after 
judgment for the defendant in replevin, 
the sheriff made return to the usual writ 
of execution, de retorno habendo, that 
the goods were eloigned, so that he could 
not execute the writ. In such cases a 
capias in withernam issued, commanding 
the sheriff to take other goods of the 
plaintiff to the value of the goods 
eloigned, and deliver them to the de
fendaut, to be kept by him until the 
plaintiff deliver the goods originally 
replevied. 

Capias pro fine. That you take for 
the fine. The name of a writ directed 
to the sheriff, commanding him to take 
a party upon whom a fine had been im
posed by a judgment, and keep him in 
cllstody until he discharged the fine ac
cording to the judgment. Such a :fine 
was imposed upon a party in many cases, 
- such as forci~le torts, unjustly claim
ing property in replevin, denial of one's 
own deed, &c., -which were deemed to 
partake of the nature of a public mis- ' 
demeanor as well as of a private injury. 
In such cases the words capiatur pro .fine, 
-let him be taken for the fine, - were 
inserted at the end of the judgment 
·record; and this writ issued to enforce 
payment of the :fine by arrest and im
prisonment. 

Capias utlagatum. That you take 
the outlaw. The name of a writ di
rected to the sheriff iu an action at 
common law, commanding him to take 
a party who had been outlawed in the 
action, and him safely keep until the 
return-day, and then to have him before 
the court, there to be dealt with for his 
contempt. The writ issued after the 
capias ad l'espondendum, to compel an 
appearance by a defendant who had 
absconded, so that the service of the 
previous writ could not be made. 
The outlawry was readily reversed upon 
the appearance of the party. The writ 
. issued after an outlawry in a criminal 
as well as a civil case. It sometimes 
contained a clause commanding the 
sheriff to take possession of the goods 
and chattels of the outlaw, and to sum
mon a jury to determine their value. 

CAPITA. See CAPUT. 

CAPITAL. 1. As applied to offences, 
capital signi:fies those punishable by 
death. That punishment itself is also 
termed capital. The use of the term 
may probably have arisen, it is said, 
from the decapitation which, in former 
times, was a common mode of executing 
the sentence of death, and which is pre
scribed in some English statutes against 
traitors even now remaining in force. 
The extreme sentence of the law, how
ever, has for many years been carried 
into effect against all offenders by hang
ing them by the neck. The offences 
which are still capital offences have, by 
the humane spirit of modern legislation, 
been recently much diminished in Eng
land. Quite lately the list included 
high treason, murder, rape, and unnat
ural offences; setting :fire to any king's 
ship or stores; the causing injury to life, 
with intent to commit murder; burglary, 
accompanied with an attempt at murder; 
robbery, accompauied with stabbing or 
wounding; setting fire to a dwelling
house, any person being therein; setting 
:fire to or otherwise destroying ships, 
with intent to murder any person; ex
hibiting false lights, with intent to bring 
ships into danger; piracy, accompanied 
by stabbing; and riotous destruction of 
buildings. But, at the present day, the 
only offences punishable with death are 
treason and murder; all other offences 
formerly capital being now punishable 
with penal servitude for life or years, or 
some term of imprisonment. 

In the several States, the death pen
alty is confined, as a general rule, to 
treason, murder, arson, and rape. 

2. In reference to property, capital 
signifies the money, property, or stock 
invested in any busiuess, or in the en
terprise of any corporation or institu
tion. Different statutes of the federal 
and state governments require licenses 
to be obtained for the carrying on of 
certain branl)hes of business, impose 
taxes ou the capital employed, limit 
the amount of the capital stock, and 
subject the latter to certain liabilities; 
hence, various decisions have arisen as 
to what constitutes such capital, or 
capital stock. 

Capital, in political economy, Bignifi~s 
that portion of the produce of industry ex-
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isting in a country, which may be made 
directly aVI\ilable either for the support of 
human existence, or the facilitating of pro
duction. In commerce, and as applied to 
inuividuals, it is understood to mean the 
sum of money which a merchant, banker, 
or trader adventures in any undertaking, or 
which he contributes to the common stock 
of a partnership; also, the fund of a trad
ing company or corporation. (McCulloch.) 
WOOrton. • 

Capital signifies the actual estate,whether 
in money or property, which is owned by an 
individual or corporation. When used with 
reference to a corporation, it means the ag
grega te of the sum subscribed and paid in, 
or secured to be paid in by the sharehold
ers, with the addition of profits on the resi
due after the deuuction of losses. The 
terms capital and capital stock, as used in 
provisions of N. Y. Rev. Stat., regulating 
taxatiou of corporations, are synonymous. 
People v. Commissioners of Taxes, 23 N. Y. 
192. 

The capital of a corporation which is 
subject to taxation is the fund upon 
which it transacts its business, which 
would be liable to its creditors, and, in 
case of insolvency, pass to a receiver. In
ternational Life Assurance Society II. Com· 
missioners of Taxes, 28 Barb. 318; and see 
Abb. Dig. Corp. tit. Capital. 

The 'term capital of a banker does not 
include money borrowed temporarily in the 
course of business, but only the property or 
funds of the banker set apart from other 
_uses. Bailey v. Clark, 21 Wall. 284. 

The capital of a bank embraces all its 
property, real and personal. New Haven 
v. City ~ank, 31 Conn. 106; State Bank v. 
Brackenridge, 7 Blackf. 395. 

Capital, as used in the act of congress of 
June 30, 1864, subd. 1, § 79, relating to the 
licenses of bankers whose capital exceeds 
certain sums, means the amount of capital 
fixed by charter, when they have one, and 
cannot be construed to cover surplus earn
ings. Mechanics', &c. Bo.nk v. Townsend, 
5 Blalch! 315. 

A statute declaring money or stock cor
porations, deriving o.ny iocome or profit 
from their capital, liable to taxation upon 
their capital, was held to mean not net 
profits, but any income, even if less than 
the expenses. People v. Supervisors of 
N. Y., 18 Wend. 605. 

Capital stook, as employed in acts of 
incorporation, is never used to indicate the 
value of the property of the company. It 
is very generally, if not universally, used 
to designate the amount of capital pre
scribed to be contributed at the outset by 
the stockholders, for the purposes of the 
corporation. The value of the corporate 
assets may be greo.tly increased by surplus 
profits, or be diminished by losses, but the 
amount of the capital stock remains the 
same. The funds of the company may 
fluctuate; its capital stock remains invari
able, unlees changed by legislative author-

ity. State v. Morristown Fire Assoc., 23 
N. J. L.195. 

It is the amount of sbares subscribed, 
and not tbe sums actually paid in, which 
constitutes the capital stock of a company. 
Hightower v. Thornton, 8 Ga. 486. 

The capital stock of a bank, upon which, 
under the banking law of Wisconsin, a cer
tain per cent is to be paid annually in lieu 
of all other taxation, is the amount of funds 
paid in by the stockholders to _ be used by 
the banking association for banking pur
poses. The accumulated profits of a bank, 
which have never been divided o.mong the 
stockholders, but have been retained for 
banking purposes, are not a po.rt of its cap
ital stock in such a sense as to be exempt 
from the genero.l rules of taxation applicable 
to otber taxable property. State Bank of 
Wisconsin v. City of Milwaukee, 18 Wis. 281. 

Under an act imposing a tax on certaiu 
dividends, whenever such "dividends shall 
exceed six per cent per annum on the co.p
ital stock," the capital stock is that paid in, 
o.nd not the full amount of its authorized 
capital. Philadelphia v. Gray's Ferry, &c. 
R. R. Co., 52 Pa. St. 177. 

A limit imposed upon the co.pital stock 
of the corporation does not operate o.s a 
limitation of the amount of property which 
it may own, either real or personal, or of 
the amount of its liabilities or outstallding 
obligations, but is ro.ther regarded o.s the 
sum upon which calls may be made upon 
subscribers, and dividends are to be paid 
to stockholders. Barry v. Merchants' Ex
cho.nge Co., 1 Sand! 280. 

The capital stock of a corporation, which 
is deemed a trust fund for the payment of 
corporate debts, includes thc entire sum 
agreed to be contributed towards the enter
prise by the sbareholders, wheth,er actually 
paid in or not. Bnt it does not include ad
ditions mo.de from profits realized from the 
business. Reid v. Eo.tonton Manuf. Co., 40 
Ga. 98. 

Capital stock, as used in Illinois revenue 
law, with respect to the assessmcnt of cor
porations, means all the property belonging 
to a corporation, whether tangible or intan
gible, and of whatever nature or kind, o.nd 
it must be valued under this deshmation for 
the purpose of taxation. Po.cific- Hotel Co. 
v. Lieb, 83 Ill. 602. 

A statute exempting the co.pital stock of 
a railroad company from taxation was held 
to mean the capital to be raised by subscrip
tions to the stock, and not to include lands 
granted by congress to aid the road. St. 
LQuis, &c. Railway v. Loftin, 30 Ark. 693. 

3. -Capital also signifies the chief city, 
in the political sense, of the state; the 
seat of government i the place where the 
pnblic business of a sovereignty is car
ried on i and is to be distinguished from 
capitol, which signifies the particular 
building at the capital, devoted to the 
governmental business. 
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CAPIT ALIS JUSTICIARIUS. 
Chief justice. There were the chief jus
tice of England, who presided in the 
court of curia regis, was an officer of 
great dignity, and used, in the king's 
absence, to govern the kingdom j also 
the following: 

Capitalia juaticiarius ad placita 
coram rege tenenda. This title was 
substituted, during the latter part of the 
reign of Henry III., for the above title 
of capitalis justiciarius (totius AngllaJ) , 
and its possessor was the chief justice of 
the king's bench. 

Capitalis justiciarius banci. The 
old title of the chief justice of the bench, 
subsequently tl1e court of common pleas. 

CAPITATION. A tax laid upon 
persons as individuals, irrespective of 
property j a poll tax, or direct tax. 
Thus the constitution of the United 
States provides, art. 1, § 9, cl. 4, that 
" no capitation or other direct tax shall 
be laid, unless in proportion to the cen
sus, or enumeration," &c. 

CAPITULA (plu.). A term of the 
civil and the old English law, corre
sponding nearly to our" schedules." 

Capitula itiueris. Schedules deliv
ered to the justices, setting out the 
crimes which were to be the subject of 
their inquiry on their circuits. 

CAPTAIN. In military usage, the 
commander of a company of soldiers. 

In maritime usage, properly an officer 
of the navy, ranking, in the United 
States service, between a commander be
low and a commodore above. The pop
ular use of the term for the officer first 
in command of a merchant vessel is 
not approved in law, but the name mas
ter is preferable. 

CAPTioN. 1. A taking or seizure; 
an arrest. 

2. The formal heading of a legal doc
ument, in which the circumstances of 
its origin are set forth. This use of the 
word has been disapproved by literary 
critics as not warranted by the deriva
tion (which is not from caput, a head, 
but from captio, a taking); but it is 
very common in law-books. 

When used with reference to an indict
ment, caption signifies the style or pream
ble or commencement of the indictment; 
when used with reference to a commission, 
it signifies the certificate to which the com-

missioners' names are subscribed, declaring 
when and where it was executed: Brown. 

In Scotch law, caption is an order to in
carcerate a debtor who has disobeyed an 
order, given to him by what are called 
"letters of horning," to pay a debt or to 
perform some act enjoined thereby. Bell. 

CAPTOR. One who seizes or takes 
property from an enemy in time of war, 
particularly at sea; also, one who 
takes an enemy. 

CAPTURE. A taking by one bellig
erent of the property of another. More 
particularly, the taking of a vessel or 
property of an enemy, at sea, as a prize. 

Capture may be with intent to possess 
both ship and cargo, or only to seize the 
goods of the enemy, or contraband goods, 
which are on board. The former is the 
capture of the ship in the proper sense of 
the word; the latter is only an arrest and 
detention, without any design to deprive 
the owner of it. Capture is deemed lawful 
when made by a declared enemy lawfully 
commissioned and according to the laws of 
war; and unlawfnl, when it is against the 
rules established by the law of nations. 
Marsh. Ins. book 1, ch. 12, § 4. 

Capture, in technical language, is a tak
ing by military power; a seizure is a tak
ing by civil authority. United States v. 
Athens Armory, 35 Ga. 344. 

In order to constitute a capture, some 
act must be done indicative of an intention 
to seize and to retain as prize; it is suffi
cient if such intention is fairly to be in
ferred from the conduct of the captor. 
The Grotius, 9 Cranch, 368. 

It is not strictJy necessary to a complete 
capture that the prize should be carried 
within the territory of the captors, and 
there condemned. Moxon v. The Fanny, 2 
Pet. Adm. 309. 

Boarding and destroying a frigate under 
peremptory orders to set her on fire, and 
after blowing out her bottom to abandon 
her, was held not a capture. The duty 
performed was that of destruction, not ,of 
capture. Decatur 11. United States, Dev. 
33; !d.20l. 

Capture, as used in a policy of marine 
insurance, means a seizu.re as prize, with 
the intent or expectation of obtaining a 
condemnation. Richardson u. Maine Ins. 
Co., 6 Mass. 102. 

The taking of a ship with intention to 
make prize of her, as is proved by her be
ing lihelled as prize, is a capture, within the 
principles laid down by eminent writers. 
Lee v. Boardman, 3 Mass. 238. 

The words capture, detention, &c., In the 
memorandum in a policy, mean illegal seiz
ure, arrest, &c. Archibald v. Mercantile 
Ins. Co., 3 Pick. 70. 

Capture, as used in contracts of marine 
insurance, embraces a taking by pirates. 
Dole v. Merchants' Mut., &c. Ins. Co., 51 
Me. 465. 
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Capture includes every species of taki ng 
by force and violence from without, to 
which a vessel may be exposed during a 
voyage; whether by a lawful government 
in the exercise of belligerent rights or the 
enforcement of mnnicipallaws, or by mere 
pirates, or by vessels sailing under a pre
tended but illegitimate authority, such as 
cruisers of the so·called confederate states, 
during the civil war. Dole v. New England 
Mut. Mar. Ins. Co., 6 Allen, 373. 

CAPUT. This Latin word, meaning 
head, is used in old law language much 
as head in its figurative sense is used at 
the present day, to signify a chief, 01' 

one occupying the first place in affairs; 
also, in the civil law, it stood for the 
person, and for the status of a person 
enjoying full civil rights. 

Caput lupinum. Was anciently ap
plied to an outlawed felon, in that he 
might be knocked on the head like a 
woIf. 4 Bl. Com. 320. 

Capitis diminutio. Loss of personal 
condition. Reduction to a lower civil 
rank. 

Capite. By the head. Tenure in capite 
was an ancient feudal tenure, whereby a 
man held lands of the king immediately. It 
was of two sorts, the one, principal and 
general, or of the king as the source of all 
tenure; the other, special and subaltern; 
or of a particular subject. It is now abol
ished. Jacob. Cab. Lawyer. 

Per capita. By heads; that is, as 
individuals. This phrase is most fre
quently used in reference to the distriJ:lU
tion of estates. When all the persons 
interested stand in equal degree of kin
dred, and take equal shares, they are 
said to take per capita. If some, being 
children of a deceased heir or distrib
utee, are entitled only to take the share 
of their parent, to be divided amongst 
them, they are said to take per stirpem; 
or, if several families so situated are in
volved in the thought, per stirpes. 

In the distribution of the personal estate 
of a person dying intestate, the claimants, 
or the persons who by law are entitled to 
such personal estate, are said to take per 
capita when they claim in their own rights 
as in equal degree of kindred, in contradis
tinction to claiming by right of representa
tion, or per stirpes, as it is termed. Thus, if 
the next of kin are the intestate's three 
brothers, A, B, and C, his effects are divid
ed into three equal portions, and distributed 
per capita, one to each; but if A (one of 
these brothers) is deceased, and has left 
three children, and B (another of these 
brothers) is dead, and has left two, then 

the distribution will be by representation, 
or per stirpes, as it is termed, and one.-third 
of the property will go to A's three chil
dren, another third to B's two children, and 
the remaining third to C, the surviving 
brother. Brown. 

CARE. This word is generally used 
in jurisprudence in the sense of atten
tion, heed, vigilance, watchfulness: its 
opposites being carelessness, heedless
ness, negligence, rashness. The deci
sions defining its meaning have arisen 
mainly in cases involving the duties and 
liabilities of carriers, bailees, profes
sional persons, &c., and turn almost 
uniformly on 'the question of negligence, 
for the definition of which, and decisions 
thereon, see NEGLIGENCE. There are 
different degrees of care, the several 
meanings of which, as defined by vari
ous courts in this country, seem to be 
as follows: 

Slight care is such as is usually exer
cised by persons of common sense, but 
careless habits, under circumstances 
similar to those of the particular case in 
which the question arises, and where 
their own interests are to be protected 
from a similar injury. 20 N. Y. 65; 6 
Duer, 633; 3 E. D. Smith, 98; 8 Ohio 
St. 1; ld. 570, 581; 3 Allen, 38; lId. 
9, 15; 8 Gray, 123, 131; 17 Cal. 97. 

Ordinary care is such as is usually 
exercised in the like circumstances by 
the majority of the community, or by 
persons of careful and prudent habits. 
35 N. Y. 9, 27; 11 Ired. L. 640. 

Great care is such as is exercised 
under such circumstances by persons of 
unusually careful and prudent babits. 
8 Barb. 368, 379; 31 Pa. St. 512; 20 
N. Y. 65; 6 Duer, 633. See DILI-
GENCE. 

Ordinary care is not only such care as 
people in general would exercise, but such 
as they would exercise under the circum. 
stances of each particular case. State v. 
Railroad, 52 N. H. 528. 

The phrase, utmost care and diligence, 
means all the care and diligence possible in 
the nature of the case. Baltimore & Ohio 
R. R. Co. v. Worthington, 21 Md. 275. 

Want of care, when used in instructions 
to a jury, means want of reasonable and 
proper care. Warner v. Dunnavan, 23 nl. 
380. 

CARGO. Merchandise laden on a 
vessel for transportation by water. 

Cargo means goods on board of a vessel. 
Seamans v. Loring, 1 Mas. 127, 142. 
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A cargo is the loading of a ship or other 
vessel, the bulk of which is to be ascer
tained from the capacity of ·the ship or 
vessel. The word embraces all that the 
vessel is capable of carrying. Flanagan v. 
Demarest, 3 Robt. 173. 

Live animals, their provender, their 
freight, and goods laden on deck, are not 
covered; but coin, to be invested hy the 
master for the owner, its freight, and the 
safe transportation of the insured's own 
goods in his own vessel, are covered under 
the general terms cargo and freight. Wol
cott v. Eagle Ins. Co.,4 Pick. 429. 

Cargo, in a policy of insurance, does not 
ordinarily cover live-stock; but if live-stock 
constitute the only article of exportation 
from the port from which the vessel is to 
sail, to the port to which she is destined, 
or if, according to the mercantile usage of 
the place of effecting the insurance, the 
word is understood to cover live-stock, 
then an insurance under that general de
nomination will cover it. Allegre v. Ins. 
Co., 2 Gill ~ J. 136. See Cbesapeake Ins. 
Co. v. Allegre, !d. 164. 

Cargo covers oil and other products of a 
whaling voyage. Paddock v. Franklin Ins. 
Co., 11 Pick. 227. 

Cargo is not of such common occurrence 
in English policies of insurance as with us. 
They use, in lieu thereof, the words " goods 
and merchandise." But it is a word of a. 
large import, and means the lading of the 
ship, of whatever it consists. In a policy 
on a wha'ling vessel, cargo might, upon 
proof of usage so to understand it, be held 
to cover outfits as well as catchings. Macy 
v. Whaling Ins. Co., 9 Metc. (Mass.) 354, 367. 

CARNAL KNOWLEDGE. The 
technical term for the act of the man in 
sexual intercourse; but generally used 
of unlawfnl intercourse. 

Carnal knowledge and sexual intercourse 
held equivalent expressions. Noble v. State, 
22 Ohio St. 541. 

That carnal knowledge or carnally knew 
is a proper and necessary term in an indict
ment for rape, see Commonwealth v. Squires, 
97 Mass. 59. 

CARRIAGE. In the sense of a vehi
cle, is not always confined to anyone 
class or description of vehicles: it is 
often used as a generic term, for that 
which carries. 

As used in N. H. Rev. Stat. ch. 57, rela
tive to damages against towns for defective 
highways, carriage is evidently intended to 
include whatever carries the load, whether 
npon wheels or runners, and also that which 
is carried, whether on wheels or runners, 
or on horseback. Conway v. Jefferson, 46 
N.H. 521. 

By statute, in New York, carriage, as 
used in Rev. Stat. pt. 1, ch. 20, tit. 13, 
relative to the law of the road, &c" includes 
stage-coaches, wagons, carts, sleighs, sleds, 
and every other carriage or vehicle used 

for transportation of persons or goods. 
1 Rev. Stat. 696, § 7. 

CARRIER. One who undertakes 
the transportation of persons or mova
ble property. 

Carriers are called common or private; 
the latter being persons who undertake 
for the transportation in a particular 
instance only, not making it their voca
tion, nor holding themselves out to the 
public ready to act for all who desire 
their services. As to common carriers, 
see COMMON CARRIER. 

Carrier of the mail. This term, in U. S. 
Rev. Stat. § 3980. - directing any carrier 
of the mail to receive any mail matter pre
sented to him, &c.,-includes a city letter
carricr employed under § 3865. Wynen v. 
Schappert, 6 Daly (N. Y.) 558. 

CARRY. In a statllte punishing the 
carrying concealed weapons, is equivalent 
to bear. Locomotion is not essential to 
constitute a carrying under such a statute. 
Owen v. State, 31 Ala. 387. 

Carrying away. A phrase used in 
criminal law to denote such a taking 
or removal of personal property as is re
quired to constitute larceny; for carry, 
in the sense of bear, is not enough to 
complete the offence. There must be a 
removal; and this is expressed by the 
addition of away. 

The words ,. did take and carry away" 
are a translation of the words cepit et asplY1'
tavit, which were used in an indictment 
while legal processes and records were in 

. the Latin language. But no single word in 
our language expresses the meaning of 
asplY1'tavit; hence the word away, or some 
other word, must be subjoined to the word 
carry, to modify its general signification 
and give it a special and distinctive mean
ing. Commonwealth v. Adams, 7 Gray, 
443. 

Carrying costs. When a party in 
whose favor a verdict is given becomes 
entitled to the payment of his costs as 
incident to such verdict, the verdict is 
said to carry costs. 

Carrying on. Under the Alabama rev
enue law of 1868, requiring 8 person" en
gaging in or carrying on business" to ob
tain a license therefor, a single act pertaining 
to a particular business will not constitute 
the" pngaging in or carrying on " the busi
ncss. Weil v. State, 52 Ala. 19. 

Selling an occasional drink out of a bot
tle is not carrying on tbe business of a 
retail liquor-dealer. United States v. Jack
son, 1 Hugh. 331. 
- CART. A vehicle with fou,r wheels, 

drawn by oxen, suited to the ordinary pur
poses of busbandry, and employed ill the 
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same uses to which carts, in the common 
acceptation of the term, are appropriated, 
is protected from levy and sale by the stat· 
ute which exempts" one horse or ox cart" 
from execution. Favers v. Glass,22 Ala. 
621; s. P. Webb IJ. Brandon, 4 Heisk. 285. 

Though lexicographers define" cart" to 
be a vehicle with two wbeels, and" wagon" 
one with four, yet an exemption of one 
ox·cart from execution is not necessarily 
limited to a two·wheeled vehicle; even 
though the same statute exempts a horse 
wagon. A four·wheeled vehicle drawn by 
ox~n may be allowed. Webb v. Brandon, 
4 Heisk. 285. 

CARTA. See CHAltTA. 
CARTE BLANCHE. White paper. 

From a practice of giving an agent of 
absolute powers a sheet of blank paper, 
having the principal's signature at the 
foot, over which the agent may write 
any engagement he thinks fit, any 
person having full authority to act for 
another in any matter is said to have 
carte blanche as to such matter. 

CARTEL. An agreement between 
hostile states relating to exchange of 
prisoners. 

Cartel ship. A vessel employed in 
making exchanges of prisoners, or other 
negotiations, in war. 

CASE. 1. An action, suit, or cause. 
A state of facts involving the decision 
()f a question of law or fact. In this 
sense, the word frequently occurs in such 
phrases as civil and criminal cases j 
cases at law or in equity j capital cases j 
trying the case j SUbmitting the case j 
and the like. Compare CAUSE. 

The primary meaning of case is cause. 
When applied to legal proceedings, it im· 
ports a state of facts which furnishes occa· 
sion for the exercise of the jurisdiction of 
a court of justice. ~ its generic sense, the 
word includes all cases, special or other
wise. Kundolf v. Thalheimer, 12 N. Y. 
592,596. 

Cases includes causes and special pro· 
ceedings, and is more commonly used as 
including equity as well as common·law ac· 
tions than causes is. Benson v. Crom. 
well, 26 Barb. 218, 6 Abb. Pro 83. See also 
SPEC1AL CASE. 

An affidavit of merits which avers that 
the affiant has fully, &c., stated "the facts 
of this case," is sufficient; for it implies 
that he has stated all the facts which make 
the whole case. Jordan V. Garrison, 6 How. 
Pr.6. 

But one which only avers that he has 
fully, &c., stated" the facts of his case," 
or his case in this cause, is insufficient; for 
this mcans no more than a statement of the 
facts of his side of the cause, or, in other 

w~rdB, his de~ence. Fitzhugh V. Truax, 1 
H~ll, 644; Ellis v. Jones, 6 How. Pro 296. 

Cases, as used in article 3, section 2, of 
the United States constitution, - extending 
the judicial power of the United States to 
cases in law and equity, cases affecting 
ambassadors, and cases of admiralty juris· 
diction, - means contested questions before 
courts of justice; suits or actions. It 
means that the judicial power shall extend 
to certain actions, w herein, according to 
the forms of law, the rights of parties are 
presented for adjudication. The word con
troversies, used in another part of the sec
tion, is broader in its meaning. To create 
a case in the legal sense expressed by 
the term, proceedings are necessary. When 
we speak of a case at law, in chancery, or 
in admiralty, we mean a judicial question 
submitted to a court of one jurisdiction or 
another, according to the form of procedure 
prescribed by law. Home Ins. CO. V. North
western Packet Co., 32 Iowa, 223. 

The terms" cases in law, equity, and of 
admiralty jurisdiction," are used in the con
stitution, the judiciary, and process acts, 
according to the jurisprudence of England; 
defining them, in contradistinction to each 
other, by the rules and principles of the 
common law, as adopted and in force in 
the several states at the revolution, or the 
adoption of the constitution, and passage 
of the acts of congress of 1798. Baker V. 

Biddle, Baldw. 394; Bains V. The James & 
Catharine,Id. 644. 

The word case, as used in the provisions 
of the constitution, art. 3, § 2, embraces the 
rights of one party as well as of the other. 
Cohens V. Virginia, 6 Wheat. 264, 379. 

A power conferred on a mayor of a city 
to exercise the powers of a justice of the 
peace, in ci viI and criminal cases, does not 
authorize him to take acknowledgments of 
deeds. The phrase, civil and criminal cases, 
means suits. Shultz V. More, Wrigh.t, ~80. 

Case, as used in Iowa Code, § 2529, pro
viding for the time in which to bring ac
tions "for relief on the grounds of fraud in 
cases heretofore solely cognizable in a court 
of chancery," means a contested question 
in a court of justice. It does not refer to 
the action or to the form thereof, but to 
the questions and rights involved. Geb
hard v. Sattler, 40 Iowa, 152, 156. 

The word cases, in the Indiana constitu
tional provision excepting "capital cases" 
from the jurisdiction of a circuit court held 
'by the two associate judges alone, should 
not be deemed synonymous with prosecu
tion, so as to ex,Plude the proceedings prior 
to the indictment, but was designed to em
hrace all the stages of criminal proceedings, 
from the em panelling of the grand jury to 
the execution of the final sentence. Cook 
v. State, 7 Blaclcf. 165. 

2. Case is used as a brief name for 
action on the case, or, more fully, special 
action of trespass on the case, one of 
the common-law forms of action. This 
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action is of an origin less ancient than 
others derived from the common law. 
It appeal's to hav:e first come into use in 
the reign of Edward III. It was in
vented under the authority of the stat
ute of Westminster 2, ch. 24, in order 
to supply a defect in the original scheme 
of personal actions, which comprised no 
forms adapted to the redress of many 
injurie~. This statute gave power to 
the clerks of the chancery to fraine new 
writs in consimili casu, upon the analogy 
of writs already known. Under this 
power they constructed many writs for 
different injuries, which were consid
ered as in consimili casu with, that is, to 
bear a certaiu analogy to, a trespass. 
The new writs invented for the cases 
supposed to bear such analogy, received, 
accordingly, the appellation of writs of 
trespass on the case (brevia de transgres
sione super casum), as being founded on 
and setting forth the particular circum
stances of the case thus requiriug a 
remedy; and to distinguish them from 
the old writ of trespass, and the iujuries 
thems'elves, which are the subjects of 
such writs, were not called trespasses, 
but had the general name of torts, 
wrongs, or grievances. The writs of 
trespass on the case, though invented 
thus, pj'O re nata, in various forms, ac
cording to the nature of the different 
wrongs which respectively called them 
forth, began, nevertheless, to be deemed 
as constituting, collectively, a new indi
vidual form of action; and this new 
genus took its place by the name of tres
pass on the case, among the more an
cient actions of debt, covenant, trespass, 
&c. Steph. Plead. 17. It includes, in 
its most comprehensive signification, as
sumpsit, as well as an action in form ex
delicto, but is usually understood in the 
sense of the latter. 

The action, besides being founded on 
the common law, is also, both in Eng
land and in this country, allowed by 
statutes. 

It lies generally to recover damages 
for torts not committed with force, ac
tual or implied; or, having been occa
sioned by force, where the matter 
affected was not tangible, or the injury 
was not immediate, but consequential; 
or where the interest in the property 

was only in reversion,-in all which cases 
trespass is not snstainable. Torts of 
this nature are to the absolute or rela
tive rights of persons, or to personal 
property in possession or reversion, or 
to real property, corporeal or incorpo
real, in possession or reversion. These 
injuries may be either by nonfeasance, 
or the omission of some act which the 
defendant ought to perform; or by mis
feasance, being the improper perform
ance of some act which might lawfully 
be done; or by malfeasance, the doing 
what the de-fendant ought not to do: and 
these respective torts are commonly the 
performance or omission of some act 
contrary to the general obligation of the 
law, or the particular rights or duties of 
the parties, Or of some express or im
plied contract between them. 1 Chitty 
Plead. 148. In short, this form of ac
tion may be said to lie in every case 
where damages are claimed for an injury, 
either to person or property, not falling 
within the compass of the other forms. 

Case agreed on; case stated. In 
England, and in most, if not all, of the 
states of this country, some provision is 
'made to enable parties to an action, 
who agree upon the facts, to submit a 
statement thereof in writing to the 
court, without a trial, in order to ob
tain a decision upon the points of law 
arising on such facts. This statement 
is in several jurisdictions called a case 
agreed on, or case stated. 

A counsel who opens a case before a 
jury is also said to state the case to the 
jury. 

Case on appeal. A document pre
pared by counsel of an appellant, par
ticularly in those states following re
formed codes of procedure, exhibiting 
the proceedings on the trial to be re
viewed, for the information of the appel
late court. Errors of law are review
able upon a bill of exceptions; but such 
bill only exhibits the evidence or offers 
of evidence necessary to enable the ap
pellate court to say whether error of 
law has been committed in the particu
lar rulings made. There are two objec
tions to a verdict often important, 
which, therefore, cannot be raised upon 
a bill of exceptions: one is, that the ver
dict is against evidence; the other, that 
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the damages found are excessive. The 
discussion of these requires a presenta
tion of the entire evidence j to make 
this is the office of a case. A bill of 
exceptions sets forth particular rulings, 
objected to as erroneous, with the evi
dence or offer on which they were made. 
A case shows, in substance, the whole 
evidence, enabling the court above to 
review the finding of the jury, as well 
as the rulings of the judge. In New 
York, it is common to combine both 
documents in one: a case is made upon 
leave granted at the trial, with a privi
lege of turning it into a bill of excep
tions. It shows the evidence and rul
ings completely j and is first used as a 
case, as a basis of a motion to set aside 
the verdict j and afterwards is treated 
as a bill of exceptions, when the rulings 
of law come to be argued upon an ap
peal. 

The case is ordinarily drafted by the 
counsel of appellant, and either con
sented to by the adverse counsel, or sub
mitted to the judge. who tried the cause 

. for settlement. 
Case reserved j case made. When, 

during the progress of a trial, points of 
law arise which cannot then be satisfac
torily decided, then, in order to have 
them determined upon argument before 
the court in bane, a statement in writing 
of the facts proved is drawn up aud set
tled by counsel, under the supervision of 
the judge, and this is called a case re
served, or case made. Where the law of 
a case is doubtful, it is customary for 
counsel to agree that a general verdict 
shall be found most usually for plain
tiff, subject to the opinion of the court 
upon such a case to be made j the jury 
then find a general verdict, which is 
subject to the decision of the court upon 
the law questions involved. This is 
also called a case reserved, or case made. 

CASH. A sale for cash, by a commis
sion merchant, means for money, to be paid 
on delivery of the property. Bliss v. AI" 
nold, 8 Vt. 255. 

In the terms of a commissioner's notice 
of sale, cash does not necessarily mean 
coin, but ready money, in contradistinct~on 
to credit. Meng v. Houser, 13 Rich. Eq. 
210. 

The condition that competitors for a con
tract should send in a certificate of deposit 
of $4,000 in cash, is fulfilled by sending i'n a 

, V-/cv certificate of deposit of $4,000. People v. ' .(" 
Contracting Board, 27 N. Y. 378. ~ 

Gold·dust is not cash, within the mean
ing of a contract specifying that payment 
shall he made in cash. Gunter v. Sanchez 
1 Cal. 45. ' 

That a note payable in bank-bills is not 
regardcd as a cash note, in Massachusetts, 
and is not negotiable, see Jones v. Fales, 4 
Mass. 245; but otherwise in New York, 
Judah v. Harris, 19 Johns. 144; Keith v. 
Jones, 9 I d. 120; see also Morris v. Ed
wards, 1 Ohio, 189. 

Cash payment means the opposite of 
credit.. Foley v. Mason, 6 Md. 37; and 8ee 
Steward v. Scndder, 24 N. J. L. 96. 

To receive a check as cash is to receive 
it as ready moncy; and imports payment, 
satisfaction, of the demand for which it 
was given. Blair v. Wilson, 28 Gratt. ( Va.) 
165. 

Cash-book. One of the account
books ordinarily kept by merchants, be
ing the one appropriated for entering 
all receipts or payments of money. 

Cash-price. A price paid or payable 
at the time of sale 01' delivery of prop
erty, in opposition to a barter or a sale 
OIt credit. 

CASHIER. An officer of a moneyed 
institution, or of a private person 01' 

firlll, who is intrusted with, and whose 
duty it is to take care of, the cash or 
money of such institution, persou, or 
firm., 

The cashier of a bank is the regularly 
authorized organ thereof, and whatever is 
done by him in that capacity is the act of 
the hank. 'Burnham v. Webster, 19 Me. 
232. 

CASSATION. The act of annulling. 
It cOlTesponds, in French law, to re
versal in American practice. 

Cassetur billa, or breve. That 
the bill or writ be quashed. In the 
common-law practice, judgment for the 
defendant on a plea in abatement in an 
action commenced by bill was in form 
eassetuT billa. Such a judgment was 
aL~o sometimes entered by the consent of 
a plaintiff, who found that he could not 
successfully prosecute his suit; and such 
entry amounted to a discontinuance of 
the action. In actions commenced by 
original writ, the form substituted for 
eassetuT billa was eassetuT breve, that the 
writ be quashed. 

Castellarum operatio. Service or 
labor done, under the old English and 
Saxon laws, by inferior tenants, for the 
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assistance of their feudal lords in build
ing or repairing their castles. Bolt
house. 

CASTIGATORY. The name of an 
English contrivance, now obsolete, for 
pnnishment of scolding or vicious wo
men; otherwise called, according to 
Jacob, trebucket, tumbrel, or cucking 
or ducking stool. 

CASTING. Casting an essoin was 
alleging an excuse for not appearing in 
court to answer an action. Holthouse. 
See ESSOIN. 

CASTING-VOTE. The vote of a 
presiding officer, at an assembly or 
meeting, given to decide the question 
when the votes of the assembly or meet
ing are equally divided between the 
affirmative and negative. 

Casting-vote, as used in the New York 
statutc relative to religious corporations (1 
Rev. Stat. 4th I'd. 1179, § 1; 2 !d. 5th I'd. 
604), means a double vote of the chairman, 
who first votes with the rest, and then, in 
case of a tie, creatcs a majority by casting 
a second vote. People, ex I·el. Remington, v. 
Rector, &c. of Church of the Atonement, 
48 Barb. 603. 

CASUAL. That which happens ac
cidentally; or is brought about by 
causes unknown or as to which nothing 
is suggested; without reason, in a legal 
point of view. Casualty: an accident; 
an event which could not be foreseen or 
avoided. 

Casual ejector. The nominal de
fendant in the common-law action of 
ejectment; so called because, by the fic
tion underlying that action, he was re
presented as having, by accident or 
without any legal cause necessary to be 
considered, entered on the premises and 
ejected the lawful occupant. 

This, with other fictions of the action 
of ejectment, has been abolished in Eng
land, and in almost, if not all, of the 
states of this country. 

Casual pauper. An expression com
mon in England for a person who ap
plies for relief under the poor-laws in a 
parish wherc he has not a lawful settle
ment, - where he is by accident, as it 
were. This class of persons are often 
briefly spoken of as casuals; and the 
ward in the workhouse, hospital, &c., 
appropriated to them is called the casual 
ward,. 

Casualtiea of superiority, in the fen· 
dallanguage of the Scotch law, are pay
ments from an inferior to a superior, thllt 
is, from II tenllnt to his lord, which arise 
upon uncertain events, liS opposed to the 
payment of rent at fixed snd stated times. 
Bell. 

CASUS. A case, in the sense of oc
currence; occasion; event; combination 
of circumstances: also, in the sense of a 
judicial" presentation of a cause. Its 
use in the first-mentioned sense is the 
only one of much imporlance in modern 
jurisprudence. It occurs in the follow
ing phrases, which recur frequently: 

Casua feaderis. The case of the 
treaty. The case contemplated by or 
within the stipulations of a compact. 
The term is sometimes applied to an or
dinary contract, as well as to public 
treaties and conventions. ' 

Casus fortuitus. Afortnitous event; 
an inevitable accident; an event oc
curring without the intervention of hu
man agency, and producing a loss" in 
spite of all human effort and sagacity. 
Such are the effects of strokes of light
ning, or other causes above human con
trol. But an event which, though un
foreseen, was not inevitable, is not 
within the meaning of the term. See 
ACCIDENT; ACT OF GOD. 

Casus omissus. A case omitted. 
This term is frequently applied to an 
omission in a statute to provide for a 
particular case, which has either been 
overlooked by the legislature or left un
provided for as unimportant. Such 
cases must be disposed of according to 
the law as it existed prior to such stat
ute. Provisions cannot be supplied by 
the courts. 

The term is sometimes used of a con
tingency left unprovided for in a con
tract, as well as in a st.atute. 

Casus omissua et oblivioni datus 
dispositioni communis juris relin
quitur. A· case omitted and given to 
oblivion is left to the disposal of the 
common law. A case unprovided for 
by a statute, and forgotten, must be dis
posed of according to the rules of the 
common law. 

'Casu conaimili. The name of an 
old English writ of entry granted where 
tenant by the curtesy, or tenant for 
life, aliens in fee, or in tail, or for an-
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other's life; then this writ might be 
brought by the reversioner against the 
party to whom the tenant had aliened 
to his prejudice, and in the tenant's life
time. The name is said to have been 
derived from the fact that the clerks of 
chancery framed it in the likeness of the 
writ called in casu proviso. 

Casu proviso. The name of an old 
writ of entry, given, by the Stat. of 
Gloucester, ch. 7. It WQuld lie where 
a tenant in dower aliened in fee, or 
for life, &c., and might be brought 
by the reversioner against the a)ienee. 
Both this writ and the preceding one 
are abolished by Stat. 3 & 4 Will. IV. 
ch. 27, § 36. Jacob,. Mozley §r W. 

CAT ALLA. Chattels. This term 
includes all property, movable and im
movable, except fees and freeholds. 
It occurs most frequently in the phrase 
bona et catalla, corresponding to goods 
and chattels; also, in the names of writs 
now obsolete: 

Catallis captis nomine districti
onis, a writ that lay for rent, and war
ranted the taking of doors, windows, 
&c., by way of distress; also, 

Catallis reddendis, a writ which lay 
where goods, being delivered to any man 
to keep till a certain day, were not, upon 
demand, delivered; like the writ of det
inue, or the actio depositi of the civil 
law. 

Catalia otiosa. Idle chattels: Orig
inally, this term was used to distinguish 
idle cattle - such as were not used for 
working - from working cattle and 
sheep. Later, it was llsed in the sense 
of goods or chattels without life, as dis
tinguished from animals. 

CATCHINGS. Things caught, and 
in the possession, custody, power, and do
minion of the party, with a present capacity 
to use them for his own purposes. The 
term includes blubber, or pieces of whale 
flesh cut from the whale, and stowed on or 
under the deck of a ship. A policy of in
surance upon outfits, and catchings, substi
tuted for the outfits, in a whaling voyage, 
protects the blubber. Rogers v. Mechanics' 
Ins. Co., 1 St""y C. Ct. 603; 4 Law Rep. 297. 

CATCHPOLE. An English name 
for a deputy sheriff or bailiff authorized 
to make arrests; employed, Wharton 
suggests, probably because he catches by 
the poll, or head, the person arrested. 
It is now a term of contempt or deri-

sion; but originally does not seem to 
have had any such quality. 

CATHEDRAL. In English ecclesi
astical law, the church of the bishop 
and head of the diocese, in which is his 
seat of dignity, and in that respect the 
principal church of the diocese. 

CATTLE. In its primary seose, in- 3 V1 '£ 
eludes the domestic animals generally; all ~ {/ I 

the animals used by man for labor or food. J.t 'I~ 
Thus, a statute which punishes driving 
any stock of cattle to feed upon lands with-
out the consent of the land·owner, includes 
sheep. United States v. Mattock, 2 Sawyer, 
148. 

Cattle includes horses and asses, as well 
as domesticated horned animals. Ohio, &c. 
R. R. Co. v. Brubaker, 47 lU. 462. 

That cattle may be read as including 
sheep and swine, see Decatur Bank v. St. 
Louis Bank, 21 WaU. 294; United States v. 
Mattock, 2 Sawyer, 148; Rex v. Chapple, 
1 Russ. !t R. 77; Act of congress of July 
13, 1!!66, § 9, 14 Stat. at L. 117. 

The generic term cattle, used in the 
estray laws, includes oxen, though .. work
ing oxen" are mentioned specifically in the 
statute. State n. Moreland, 27 Tex. 726. 

Under the statute exempting .. one pair 
of working cattle," a bull used for work is 
exempt, although the owner has no other 
cattle. Bowzey v. Newbegin, 48 Me. 410. 

It is not improper, in an indictment, to 
use the word steer instead of cattle or neat 
cattle. State v. Lange, 22 Tex. 591; s. P. 
State v. Abbott, 20 Vt.537. 

Cattle has been held to include: 
Asses, within the meaning of the act of 

9 Geo. I.ch. 22 (b), Bex v. Whitney, 1Moody, 
3. 

Geldings, Rex v. Clarke, 1 Lewin, 229. 
Horses, Rex v. Paty, 2 W. Bl. 721. 
Mares and colts, lb.; Moyle's Case, 2 

East Pl. Cr. 1076. 
figs, Rex v. Chapple, Russ. !t R. 77. 
But not buffalnes, State v. Crenshaw, 22 

Mo. 458. 
CAUSA. A cause, in the sense of 

that which supplies a motive, or con
stitutes a reason; hence it sometimes 
means the consideration for a contract. 
Also, a cause in the sense of a judicial 
proceeding, or the right or claim upon 
which a judicial proceeding may be 
founded. See CAUSE. 

The first-mentioned sense is the one 
of most importance at the present day, 
as the word with that meaniug enters 
into several phrases of frequent recur
rence. Thus divorces are said, in books 
employing the phraseology of the civil 

'law, to be grantable, causa affinitatis, 
on the ground of affinity; causa consan
guinitatis, for cause of consanguinity; 
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cau.~a frigiditatis, for coldness; causa 
impotentiee, for impotence; causa metus, 
because the marriage was induced by 
fear; causa pree contractus, upon the 
ground of a prior marriage. 

Causa causans. The immediate 
cause. A cause which directly pro
duces the effect is termed causa causans, 
a.~ distinguished from causa causee cau
santis, which denotes a proximate but 
not an immediate cause. 

Causa mortis. On account of death: 
In view of death. Commonly occurring 
in the phrase donatio causa mortis, q. v. 

Causa proxima, non remota, spec
tatur. The near, not the remote, cause 
is regarded. The law considers only the 
direct, not the remote, causes of events. 
This maxim is of frequent application 
in cases of insurance, and of claims for 
namages for injuries sustainen by the 
wrongful act or neglect of the defend
ant. It is most frequently cited with 
reference to questions arising out of 
marine insurance. In such cases, a 
policy-holder, in order to recover, must 
show that the loss for which he claims 
was a direct and not a remote conse
quence of some of the perils insured 
against; and if this is shown, his claim 
is not rendered less valid if that partic
ular peril was encountered in the en
deavor to escape another not covered by 
the policy. Thus, if a vessel insured 
under a policy which does not cover war 
risks, in endeavoring to escape capture 
by an enemy, runs ashore and becomes 
a wreck, the owners may recover the 
insurance if the policy covers the loss 
by stranding, that being the direct cause 
of loss, although the remote cause was 
the endeavor to escape capture, which 
wa.~ not covered. On the other hand, if 
the ship was driven by stress of weather 
into a hostile port, and there seized and 
condemned as a prize, the owners could 
not recover for their loss, the proximate 
cause being the condemnation, which 
was not insured against, although the 
remote cause was one of those covered by 
the policy. So where a vessel has been 
compelled to put into port to repair 
damage caused by perils of the sea cov
ered by a policy of insurance, and the 
master, in ol'der to pay for the repairs, 
has sold part of his cargo, and applied 

the proceeds in paying for such repairs, 
the insurer of the cargo will not be lia
ble, for the direct cause of the sale was 
the necessity the master was under of 
providing funds for payment of the ex
penses of repairing, and not the perils 
which had rendered the repairs neces
sary. But, on the other hand, if a ves
sel is damaged by perils of the sea, and 
on putting into port for repairs it is 
found that the cargo has also been dam
aged, and the cargo is sold, as unfit for 
further transit, for the benefit of all con
cerned, the insurer of the cargo is liable 
for the joss, as one arising directly from 
the perils of the sea insured against. 
Trayn. Max.; Broom Max. In the case 
of Ionides v. Universal Marine Ins. Co., 
14 C. B. N. 8. 259, the application of 
the maxim to this class of cases is very 
fully explained, and many illustrations 
of its meaning given, among them the 
following, referring to an exception in 
a policy of insurance, extending to loss 
from all the consequences of hostilities. 
"Assume that the vessel is about to 
enter a port having two channels, in 
one of which torpedoes are sunk in 
order to protect the port from hostile 
aggression, and the master of the ves
sel, in iguorance of the fact, enters this 
channel, and his ship is blown up: in 
that case the proximate cause of the 
loss would clearly be the consequences 
of the hostilities, and so within the 
exception. But suppose the master, 
being aware of the danger presented in 
the one channel, and in order to avoid 
it attempts to make the port by the 
other, and by unskilful navigation runs 
aground and is lost, that would not be 
a loss within the exception, not being a 
loss proximately connected with the con
sequences of hostilities, but a loss by a 
peril of the sea, and covel'ed by the 
policy." 

In actions to recover damages on ac
count of injury, the principle of this 
maxim is applicable, although not with 
so much strictness as in cases of insur
ance. Whenever the alleged cause of 
damage appears to be the remote rather 
than the proximate cause, 110 action can 
be sustained. Upon the same principle 
l'ests the rule excluding consequential 
damages, whenever the alleged cause of 
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the damage is too remote from the con
sequences for which damages are sought. 
This application of the principle extends 
to actions for breach of contract, as well 
to actions founded upon tort; but the 
measure of damages is much more 
strictly confined in cases of contract. 
As stated in the leading case of Hadley 
v. Baxendale, 9 Exch. 341, which is re
garded as settling the law, the rule is: 
" 'Where two parties have made a con
tract which one of them has broken, the 
damages which the other party ought to 
receive in respect of such breach of con
tract should be such as may fairly and 
reasonably be considered either arising 
naturally, i.e., according to the usnal 
course of things, from such breach of 
contract itself, or such as may reasona
bly be supposed to have been in the con
templation of both parties at the time 
they made the contract, as the probable 
result of the breach of it." 

In criminal prosecutions, the applica
tion of the maxim is somewhat modi
fied by the consideration that in crimes 
the intention is matter of substance, and 
the first motive, as showing the inten
tion, must therefore be principally re
garded. Hence the remote canse of the 
offence will be considered for the pur
pose of deciding upon the intention of 
the accused. In other respects, the 
maxim applies in criminal cases. Thus, 
where a person commits upon another 
an assault which results in the death of 
the latter, it would not be a valid de
fence that the person assaulted was at 
the time laboring under a fatal disease, 
which was only aggravated by the as
sault with the result of accelerating the 
death. The assault is the direct cause 
of the death at the time it occurred, 
and that, not the more remote cause of 
the existing disease, will be regarded. 
Again, an indictment for manslaughter 
was not sustained in a case where fire
works kept by the prisoner contrary to 
statute exploded through accident or 
the negligence of his servants, setting 
fire to an adjoining house, and thereby 
occasioning a person's death. His ille
gal act in keeping the fireworks was held 
to be too remotely connected with the 
death, to snpport the indictment. 

motive, decides action, or constitutes 
the reason for any thing done. Hence 
it is used particularly by writers follow
ing the civil law, also in Scotch law, for 
the consideration of a contract. 

2. A jndicial proceeding; an action 
or suit, including all its steps. Also, 
the right, claim, or demand which may 
be the foundation of a judicial proceed
ing; but for this, cause of action is the 
fnller and better phrase. See also CASE. 

The civilians use the term cause in rela
tion to obligations, in the same sense as the 
word consideration is used in the jurispru
dence of England and the United States. 
It means the motive, the inducement to the 
agreement, - id quod inducet ad contrahen
dum. In contracts of mutual interest, the 
cause of the engagement is the thing given 
or done, or engaged to be given or done, 
or the risk incurred by one of the parties. 
Mouton L·. Noble, 1 La. Ann. 192. 

Cause imports a judicial proceeding en
tire, and is nearly synonymous with tis in 
Latin, or suit in English. .Although allied 
to the word case, it differs from it in the 
application of its meaning. A cause is 
pending, postponed, appealed, gained, lost, 
&c.; whereas a case is made, rested, argued, 
decided, &C. Case is of a more limited sig
nification, importing a collection of facts, 
with the conclusion of law thereon. Both 
terms may be used with propriety in the 
same sentence; e.g., on the trial of the 
cause, the plaintiff introduced certain evi
dence, and there rested his case. 18 Conn. 
App.IO. 

The phrase causes, civil and criminal, in 
a statutory provision giving to the national 
courts jurisdiction" of all causes, civil and 
criminal," affecting persons who are denied 
any of the rights secured by the act, mnst 
be understood in the sense of causes of civil 
action and causes of criminal prosecution. 
United States v. Rhodes, 1 Abb. U. S. 28, 
33; Am. L. T. U. S. Cts. 22. 

Cause liat. An English name for a 
list of causes analogous to the calendar 
(q. v.) or docket, so called, in American 
courts, made out for each day during 
the sittings of the courts, and exhibited 
in '" conspicuous place in each court. 
The list is generally made out at the 
close of the previous day's sitting, and 
appears in the newspapers on the fol
lowing morning. 

Cause of action, is synonymous with Lf "'l 
right of action, right of recovery. Graham 3 j{) 
v. Scripture, 26 How. Pr. 601. 

Cause of action is not synonymous with 
chose in action; the latter includes debts, 
&c., not due, and even stocks. Bank of 
Commerce v. Rutland & Washington R. R. 

CAUSE. 1. That which supplies a Co., 10 How. Pro 1. 
VOL. I. 13 
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. <?a~se. of action, in a statute defining I as to specific realty, "by caveat and action 
JurIsdICtIOn of a local court, was held to in- at law duly pursued" does not mean as 
clude personal actions only, and not to usually, to stop the p~oof of the will b~t a 
embrace an action to set aside a deed of testing, &c. Stewart v. Austin 9 Phila. 141 
lan~s lying in another state. Bennett v. • c.aveat is a process formerly used in th~ 
ErVIng, 4 Robt. 671. spIrItual court, and now used in the court 

The provision of TIl. Rev. Stat. 785, § of probate, to prevent or stay the proving 
85, that" the cause shall be considered as of a will, or the granting of administration. 
abandoned" if transcript be not filed in A caveat may also be lodged in the court 
two years, means the particular suit, and of chancery against enrolling a decree 
not the cause of action. Koon v. Nichols, which it is intended to appeal to the lords 
85 Ill. 155. justices in full court, inasmuch as after en-

Cause of action is properly the ground rolment the only appeal is to the bouse of 
on which an action can be maintained; as lords. But since the judicature act 1873 
when we say that such a person bas no this distinction is probably of less Impor: 
cause of action. But the phrase is often tance .. Bmwn. 
used to signify the matter o~ the complaint 
or claim on which a given action is ill fact Caveat emptor. Let the huyer take 
grounded, whether or not legally maintain- heed. The purchaser must examine for 
able. Mozley!t W. himself and exercise his own judgment. 

CAUSES CELEBRES. Celebrated When sales of real property are in 
trials. The title of some collections of question the maxim applies, within lim
reports of decisions of marked interest its, both to the title and quality of the 
and importance; a prominent one being land sold. As respects the title, it ap
a French collection of causes in the 17th plies equally whether the vendor is in or 
and 18th centuries. The first series, in out of possession; he cannot hold the 
22 volumes, is by Gayot de Pitival; the land without some title; and the pur
second,calledNouvellesCauses Celebres, chaser is bound to see to it, and to read 
in 15, is by . Des Essarts. Wharteln. the title-deeds, at his peril. He does not 
Thus the term in French jurisprudence use common prudence if he relies on 
resembles State Trials in Engli&h. any other security. As respects the 

. Secondarily a single trial or decision quality or condition of premises sold or 
of remarkable character and interest is leased, the purchaser or lessee must see 
often called a cause cllebre. The idea is for himself: no warranty will be im
somewhat different from that conveyed . plied on the part of the vendor or lessor 
by " Leading Case." A leading case is that the land is suitable for any particu
one which is of eminent importance for lar purpose, as for pasturage, or that a 
settling the law; cause cll"ebre, among house on it is fit for habitation; except, 
English and American writers, is oftener perhaps, that in letting a house ready 
applied to a trial remarkable for the furnished there is an implied obligation 
parties and facts involved. that the house is in a fit state to be in-

CA YEA T. Let him take heed. This hahited. There is an exception from 
word is used to designate a formal cau- the rule of cases of fraudulent repre
tion or notice to a court or officer, either sentation on the part of the vendor, in
judicial or ministerial, not to do a cer- cluding cases of frandulent concealment, 
tain act, given by a party interested ill but it does not extend to mere ignorance, 
the matter. The caveat is employed to on the part of the vendor, of defects in 
prevent the admission to probate of the property. And cases where the ven
wills, the granting of letters of adminis- dor is cognizant of any defect, and does 
tration, the issue of letters-patent for not acquaint the purchaser with the 
inventions, and, in the United States, facts of its existence, and where the de
the issue of letters-patent for lands. fect is a latent one, of such a nature 
Filing the caveat protects the rights of that the purchaser could not hy the 
the person interposing it against any greatest attention discover it, are not 
new rights or claims which, without it, within the meaning of the maxim. 
might arise out of the progress of the When sales of personal property are 
proceeding to which it relates. in question, the maxim also applies, 

Caveat, as used in the Pa. act of 1856, with like exceptions of the cases of ex
limiting to five years from the date of pro- press walTanty or fraud, both to the 
bate a contest of the validity of the will title and the quality of the property. 
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No warranty by the seller of either title 
or quality will be implied, unless from 
circumstances beyond the mere fact of a 
sale. But very slight circumstances will 
be sufficient to sustain an implied war
ranty of title. The rule of the civil 
law, expressed by the maxim caveat 
t'enditor, by which a warranty of title 
was implied on every sale of a chattel, 
was not adopted by the common law, 
and the rule caveat emptor was formerly 
of extensive application as to questions 
of title, but has been gradually re
stricted. As respects quality, the gen
eral rule is that the maxim applies to an 
agreement for a specific article in its 
then' state, no warranty of its fitness or 
merchantable quality being implied; but 
if a person is employed to make a spe
cific chattel, a contract is implied on his 
part that it shall be fit for the purpose 
for which it is ordinarily used. And 
upon a sale of merchandise not by sam
ple and without warranty, and where 
no opportunity of inspection is given to 
the buyer, a condition that it shall fairly 
and reasonably answer the description 
in the contract is implied. The various 
circumstances under which the maxim 
does or does not apply in regard to the 
quality of goods sold are fully consid
ered and classified in the case of Jones 
v. Just, L. R. 3 Q. B.197. Broom Max. 
777. 

The full form of the maxim' shortly 
stated as caveat emptor, is, caveat "emp
tor; qui ignorare ,non debttit quod jus 
alienum emit; let the buyer beware, who 
ought not to be ignorant that he-iii' buy
ing the right of a third person. 

The maxim shortly stated as caveat emptor 
-let the buyer b'eware - applies to pur
chasers of all descriptions of property; and 
in the case of real estate and chattels real 
is applied in the following manner: A. Bells 
to B. land with a defective title, A. not 
knowing of the defect; B., though evicted, 
has no remedy against A.; nor does it make 
any difference, though the defect were 
known to A., if it were a patent defect, and 
migh t, by reasonable diligence, have been 
also known to B.; and this, though A. had, 
in the course of the negotiations for sale, 
made misrepresentations respecting the al
leged defect. If, however, the defect be a 
latent one, known to the vendor, but not 
disclosed to the purchaser, and which by 
proper diligence the purcha'ser could not 
possibly have discovered, in this case caveat 
emptor does not apply, and the purchaser is 

not bOWld to the contract, either in law or 
in equity. If the case be one of misdescrip
tion only, in the particularB of the property 
contracted to be sold, and does not go to 
the whole subject of the contract, tbis will 
be set right by a court of equity, and an 
equivalent will be ordered to be given by 
way of compensation. The same rule ap
plies to the purchase of specific chattels 
personal; wbere the purchaser has an op
portunity of judging of the quality of the 
goods purchased, he takes them, in the ab
sence of express warranty, with all their 
defects. Where, however, he confides in 
the judgment of the seiler, the law implies 
a warranty that they will he suitable for 
the particular purpose designed. Qn the 
whole, it appears that the law requires the 
purchaser, in all cases, to use the utmost 
diligence in the investigation of the right 
and title to, and nature, estate, and quality 
of, the thing to be purchased; and if he do 
not, then, in the absence of positive fraud 
on the part of the vendor, he (the pur
cbaser) must take the thing p_urcha1!ed as 
he finds it, with all faults. Wharton Leg. 
Max. 

Caveat emptor is an ancient rule of the 
common law, and stands in contradistinc
tion to the rule of caveat venditor of the civil 
law. An implied warranty of title on a 
sale of chattels is common to both the com
mon and civil law. But in regard to the 
responsibility of the seller to answer for the 
quality or goodness of the articles sold, 
tbere exists between these two systems of 
jurisprUdence an irreconcilable disagree-' 
ment. According to the civil law, a sound 
price implies a w.arranty of the soundness 
of the article sold. By the common law, 
the vendor is not bound to answer to the 
vendee for the quality or goodne~s pf the 
articles sold, unless he expressly W.rrrants 
them to be sound and good, or unle~ he 
knew them to be otherwise, and "ttSedsome 
art to disguise them, or unless they tum 
out to be different from what he represented 
them to1ihe buyer; in other words, there 
must· be either an express warranty or 
fraud to make the vendor answerable for 
the quality or goodness of the articles sold. 
But in many cases the English common-law 
courts have so far departed from the com
mon-law rule as to hold that in every sale 
without any express warranty there is an 
implied warranty that the goods are mer
chantable, and, if sold for a particular 
purpose, that they are reasonably fit and 
prope.r for such purpose. New York courts 
have in several cases applied the civil-law 
rule of caveat venditor to sales by sample. 
This is the only inroad they have made 
upon the common-law rule of caveat emptar; 
and the application of the doctrine is lim
ited to sales where the purchaser has no 
opportunity of inspecting the article pur
chased. Hargous v. Stone, 5 N. Y. 73. 

Caveat venditor. Let the seller 
take heed. A maxim of the civil law, 
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the exact opposite of the rule of the 
common law upon the same subject, 
expressed by the maxim cai:eat emptor. 
According to the civil law, the seller 
was held responsible both for the valid
ity of the title to the property sold and 
for its quality or goodness, in all cases, 
at least, where a sound price was paid. 
The contraryrnle having been adopted as 
a general principle by the common law, 
the cases to which that rule is deemed 
not applicable are frequently said to be 
governed by the maxim caveat venditor. 
Such cases are executory sales, agree
ments for the sale of goods to be subse
quently manufactured or prodnced, and 
sales where the buyer has uo opportu
nity to inspect the article purchased. 

The rule of the civil law is caveat ven
ditor, and, therefore, if the seller wishes 
to secure himself from future responsi
bility, in case the article sold should 
afterwards be found to be different in 
kind or quality from what the parties 
supposed it to be, he must take care or pro
vide against such a responsibility, by a par
ticular agreement with the purchas~r. The 
rule of the common law, on the other hand, 
is caveat emptor, which implies that the pur
chaser must take care to examine and ascer
tain the kind or quality of the article he is 
. purchasing, or provide against any loss he 
may sustain from his ignorance of the kind 
or quality of the article .sold, or from his 
inability to examine it fully, by an express 
agreement of warranty that the article pur
chased is of the particular kind or quality 
which the parties supposed it to be. It will 
be seen, therefore, that the principal differ
ence between the rule! of the civilla wand 
the common law is as to the party upon 
whom the responsibility is thrown of secur
ing himself, either by a full examination of 
tbe article, or by an express stipulation 
against future liability or loss; and it is 
not so material which way the law is estab
lished, as that the rule should be uniform, 
and perfectly understood, so that both 
buyer and seller may know with certainty 
what the law is, and each be enabled to 
protect his own rights by the form of the 
contract. Wright v. Hart, 18 Wend. 449. 

Caveat viator. Let the traveller be
ware. This phrase has been used as a con
cise expression of the duty of a traveller 
on the highway to use due care to detect 
and avoid defects in the way. Cornwall v. 
Metropolitan Commis~ioners of Sewers, 10 
Exch. 771, 774. 

CEDE. To transfer; used particu
larly of a transfer of territory from one 
government to .another. 

To cede is not a technical word. In a 
direction in a will, to cede specified lands, 

on the death of testator's widow, to another 
person, the word cede may be taken as 
the testator is most likely to have under
stood it. To cede is to yield up. The 
probable meaning of the direction is that 
the lands are to be yielded np. Den v. 
Pierson, 16 N. J. L. 181. 

CEDO. I grant. The word ordinarily 
used in Mexican conveyances to pass title 
to lands. Mulford v. Le Franc, 26 Cal. 88, 
108. . 

CEDULE. In French law, is the techni
cal name of an act under private signature. 
Campbell v. Nicholson, .'3 La. Ann. 458. 

CENSUS. An official enumeration 
of the persons inhabiting a state or 
country, with other statistical informa
tion, showing the numbers and condition 
of the people. Such an enumeration is 
made for the United States in every 
tenth year, in obedience to a constitu
tional provision. 

CENTRAL CRIMINAL COURT. 
A comt for trial of offences committed 
in London, Middlesex, and certain sub
urban parts of Essex, Kent, and Surrey, 
and said to be the most important of 
English criminal courts. This court 
was erected in 18.'34, by Stat. 4 & 5 
Wm. IV. ch. 36, which, reciting that 
it was expedient for the more effective 
and uniform administration of justice 
in criminal cases that offences commit
ted in the metropolis, and certain parts 
adjoining thereto, should be tried by 
jnstices and judges of oyer and ter
miner, aud gaol delivery, in the city of 
London, proceeded to constitute this 
new tribunal. The judges or commis
sioners of the court are the lord mayor 
of London; the lord chancellorj or lord 
keeper; the judges of the courts at West
minster; the judge of the' admiralty; 
the dean of the arches; the aldermen of 
London; the recorder and common ser
geant of London; the judge of the city 
of London court; any person who has 
been lord chancellor or lord keeper, or 
a judge of any of the courts at West
minster; and such others as the crown 
shall from time to time appoint. 

To this court her majesty may issue 
commissions of oyer and terminer, and 
gaol delivery, for the trial of all cases of 
treasons, murders, felonies, and misde
meanors committed within the city of 
London and county of Middlesex, and 
in certain specified parts in the counties 
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of Essex, Kent, and Surrey, all of which 
constitute a district which is to be, for 
the purposes of that act, deemed and 
taken to be one country. Subsequent 
statutes have enabled the conrt to try 
for offences puuishable in admiralty, 
and for offences committed outside the 
territory above described, when sent 
there for trial by order of the qneen's 
bench. 

The court sits at least twelve times in 
the year. Practically, those who pre
side in it for the trial of offences are, 
one or more judges of the superior courts 
of law at ·Westminster, the recorder of 
London, the common sergeant of the 
city of London, and the judge of the city 
of London court. Mozley &' W.; Whar
ton. 

CENTUMVIRI. A hundred men. 
The name of a body of Roman judges, 
consisting properly of one hundred and 
five men, selected three from each of 
the thirty-five tribes. Ordinarily, they 
constituted four trihunals; bnt the judg
ment of the entire body was required for 
the decision of the most important ques
tions of law, which were hence called 
caUSQi centumvirales. 

CEPI. I have taken. Was of fre
quent use in the old Latin forms of 
returns of a sheriff, upon process, as 
follows: 

Cepi corpus. I have taken the body. 
This was used as the technical name 
of the return made by a sheriff to a 
capias, that he had taken the hody of 
the party; and is derived from the two 
emphatic words of the return. The 
form was varied according to circum
stances, cepi corpus merely being the 
proper return where the party had heen 
released on bail; cepi corpus et est in cus
todia, - I have taken the body and it is 
in custody, -where he was in actual 
custody; cepi corpus et paratum habeo, -
I have taken the body and have it ready, 
- originally implied that the party was 
in actual custody, but afterward became 
the usual return where he had been ar
rested and discharged on bail. 

CEPIT. He took. This was the 
emphatic word formerly used in the 
Latin form of writs of trespass for tak
ing personal property, and in declara
tions in trespass and replevin. Where 

living chattels had been taken, the form 
was cepit et abduxit, he took and led 
away; where other goods, cepit et aspor
tavit, he took and carried away. The 
word cepit is still used as descriptive of 
the action in certain cases; as in re
plevin, when the action is for the tak
ing only, it is said to be "in the cepit." 
Cepit in alio loco - he took in another 
place - were the distinctive words of a 
plea in replevin, by which the defend
ant alleged that he took the property in 
auother place than that mentioned in 
the declaration. It was the usual plea 
where the defendant intended to justify 
the taking and claim a return. 

CERTAINTY. Is sometimes used in 
jurisprudence in its familiar sense of 
assurance; confident belief. But in its 
more frequent employment as a techni
cal term it means clearness, accuracy, 
lucidity in written statement; a plain, 
clear, and distinct setting down of 
things so that they may be understood; 
and is the opposite of ambiguity and 
indistinctness. Thus, the statements 
made in a written instrument are said 
to be certain, not when tbey are known 
to be true, bnt when they are conched 
in snch language that no donht can arise 
of the meaning intended. 

The older law-books distinguish three 
kinds of certainties: 1. Certainty to a 
common intent. This describes a mode 
of statement in which words are used in 
their ordinary meaning, though byargu
ment or inference they may be made to 
bear a different one. 2. Certainty to a 
certain intent. This is when the mean
ing may he understood upon a fair and 
reasonable construction, without recur
rence to possible facts which do not ap
pear. 3. Certainty to a certain intent in 
particular. This is that technical ac
curacy of statement which preclndes 
all question, inference, or presumption 
against the party pleading. The last 
degree of certainty has long been deemed 
unnecessary, except when an estoppel is 
to be created, or in some pleas, snch as are 
not favored. The second is required in an 
indictment or accusation, also, in a dec
laration, except as the strict rule of 
pleading has been relaxed by statutes· 
allowing amendments. The first is suf
ficient in a defence, and, of course, in all 
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ordinary instruments such as are con
strued according to the intent of the 
party. See Co. Litt. 303 a; Com. Dig. 
tit. Pleader, ch. 17; Steph. Pl. 380; 
Mosely v. White, 1 Port. 410; United 
States v. Forrest, 3 Cranch C. Ct. 56; 
Spencer v. Southwick, 9 Johns. 314; 
Fuller V. Hampton, 5 Conn. 416, 423. 

CERTIFICATE. A writing, prop
erly authenticated, made by a court, or 
a judge or officer thereof, to give notice 
to another court of any thing done in the 
former. A writing giving assurance 
that a fact has or has not taken place; 
made, generally, for the use of a court, 
judge, or officer. 

The return of a constable of the service 
of a summons is a certificate, in the tech
nical as well as the liberal sense of the 
term. Miller V. Larmon, 38 How. Pr. 4l7. 

A clause in a will to the effect tbat "my 
certificates that are in the hands of my 
brother I desire may be given to my hus
band, to dispose of as be may think proper," 
held, under the circumstances, not to in
clude warrants for bounty lands, the brother 
of the testatrix having had at that time 
some other instruments in his possession 
more properly called "certificates." Ed
mondson V. Bloomshire, 11 Wall. 382. 

Certificate for costs. A memoran
dum signed by the judge before whom 
a cause has been tried, declaring some 
fact required by law to_entitle the party 
to whom it is given, to costs. 

Certificate, or certification, of as
size of novel disseisin. An obsolete 
English writ, which lay to obtain a sec
ond trial of an assise where there was 
surprise or mistrial on the first trial. 

Certificate of check. By custom of 
bankers, recently established, the cashier 
or teller may certify a check, which is 
usually done by writing or stamping 
" good" upon the face of it. That this 
binds the bank to pay any buyer for 
value on faith of it, see GOOD. 

Certificate of deposit. A writing, 
customarily issued by banks or bankers, 
giving assurance that a certain person 
named has deposited money with the 
bank, which is payable to a person 
named as payee, or to the order of the 
depositor. 

A certificate of deposit is a negotiable 
security, and, as far as negotiability is con
cerned, is placed on the same footing as 
}>roOOssory notes. Welton V. Adams, 4 
Val. 37. 

Certificate of registry. A custom
house document, certifying that a vessel 
has been registered in accordance with 
the requirements of the registry law. 
The object of the registry is to give the 
vessel a national character. 

CERTIFIED CHECK. A check 
with an indorsement across its face that 
it is good. When made by one properly 
authorized, it is an admission that the 
drawee has funds of the drawer, where
with to pay the check. It imports, by 
the decisions of several of the leading 
commercial states, an undertaking on 
the part of the drawee to pay it ; and is 
equivalent to an acceptance. 

CERTIORARI. Originally, and in 
English practice, a certiorari is an orig
inal writ, issuing out of the court of 
chancery or the king's bench, and di
rected in the king's name to the judges 
or officers of inferior courts, command
ing them to certify or to return the rec
ords or proceedings in a cause depending 
before them, for the parpose of a judi
cial review of their action. Jacob; 1 
Bac. Abr.; Com. Dig. It derives its 
name from the emphatic word in the 
old Latin form of the writ, which ran as 
follows: quia certis de causis cel·tiomri 
volumus, because we wish to be certi
fied concerning certain causes; and the 
operation of it is to require the court 
below to certify the record of its pro
ceedings for transmission to the superior 
court. Formerly, the writ would lie, 
very generally, in both civil and crim
inal cases i but its use is understood to 
have been, of late, considerably restrict
ed by statute. 

In the United States, the use of the 
certiorari has been extended or regulat
ed, in the various states, by statute; 
and the jurisdiction to review by this 
writ varies accordingly. It has, how
ever, been exteusively used in aid of a 
writ of error, where either party alleges 
a diminution or deficiency of the record, 
and desires a certiorari to bring up a 
complete return; also, to review the pro
ceedings and judgments of, and correct 
errors committed by, inferior courts and 
judges,' in their exercise of an authority 
conferred by statute, and not pursuing 
the cour~e of the common law; also, to 
review the determinations of special tri-
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bunals, commissioners, magistrates, and 
officers exercising judicial powers affect
ing the property or rights of the citizen, 
when they act in a summary way, or iIi 
a new course, different from that of the 
common law; also, in aid of the writ of 
habeas COIJiUS, in a class of cases where 
the return to the writ will disclose an 
imprisonment resulting from legal pro
ceedings, and it is necessary for the pe
titioner to bring up the proceedings for 
review, in order to present the merits 
of his case. 

There is a difference between a certiorari 
in the king's beuch and chancery. In the 
king's bench, the very record itself is re
moved, and that which remains in the court 
below is but a scroll. But usually, in 
chancery, if the certiorari be returnable 
there, they remove but the tenor of the rec
ord, 2 Hale Pl. Or. 215. 

Bill of certiorari, is an original bill, 
filed for the purpose of removing a suit 
pending in some inferior court of equity 
into the court of chancery, on account 
of some alleged incom]!Jetency of the in
ferior court, or some hardship in its pro
ceedings. Such bill states the proceed
ings, so far as they have gone; the cause 
of the incompetency of the inferior 
court" by suggesting that the cause 
is out of its jurisdiction; or that 
the witnesses live beyoud it; or that the 
defendant lives beyond it, and is not 
able, from age, infirmity, or distance, 
to follow the suit there; or that for some 
other cause substantial justice is not 
likely to be done to him; and then prays 
the writ to certify and I'emove the rec
ord and cause into the superior court, 
Upon filing the bill, and some auxiliary 
proceedings prescribed by the practice, 

• a writ of cel'tiarari is obtained; being 
usually addressed to the judge of the in
ferior court, requiring him to certify, or 
seud to the court, the tenor of the bill or 
plaint there, with the process and pro
ceedings thereupon. 

Upon the writ of certiorari being 
served and returned, and filed, and on a 
further order, on motion or petition, 
necessary in some cases, to retain the 
bill removed, the cause is deemed re
moved from the inferior court; and the 
bill exhibited in such court is consid
ered as an original hill in the court of 
chancery, and is proceeded npou as such. 

.. 

Certum est quod certum reddi 
potest. That is certain which can be 
made certain; that is sufficiently. cer
tain which can be reduced to certainty. 
This maxim is to be understood as pe
culiarly applicable to the construction of 
written instruments; which are never 
to be held void for any uncertainty 
which may be reduced to a certainty. 
Thus, in a lease for years, there must be 
a certainty as to the commencement and 
duration of the term; but that ueed not 
be ascertained at the time, if a day will 
alTive which will make it celtain. So 
the subject-matter of any agI'eement, 
although not described with sufficient 
certainty for identification, may be 
made certain by words which may by 
reference be reduced to a certainty. In 
a variety of cases of contracts for the 
sale of goods, the quantity is indefinite 
at the time the contract is made, and 
can only be considered certain by the 
application of this maxim. Again, 
whp.re by law a particular thing is re
quired to be done, but no period is lim
ited within which it must be done, the 
act must be done within a re3.llonable 
time; and what is a reasonable time 
may be ascertained by evidence, and, 
when so ascertained, is declared by Lord 
Ellenborongh to be as fixed aqd celtain 
as if specified by act of parliament. 

Cessante ratione legis, cessat ipsa 
lex. The reason of the law ceasing, 
the law itself ceases. When the reason 
for any particular law ceases to exist, 
the law itself is no longer operative. 
This maxim is founded upon the prin
ciple that reason is the soul of the law. 
When the reason for the existence of 
any rule of law ceases to have force. the 
rule itself should cease to have effect. 
The maxim is not, however, to be read 
literally, and in· its widest sense, but as 
a guide in the application of rules of 
law to cases in which the reason for the 
particular rnle does not exist. Thus, 
in the law of principal and agent, it is 
an established rnle, that where a con
tract not under seal is made with an 
agent in his own name, for an undis
closed principal, and on which, there
fore, either the agent or principal may 
sue, the defendant, as against the latter, 
is entitled to be placed in the same sitn-
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ation at the time of the disclosure of 
~he real principal, as if the agent deal
ing in his own name had been in reality 
the principal i and this rule is to pre
vent the hardship under which a pur
chaser would labor, if, after having 
been induced by peculiar considerations 
- sllch, for instance, as the conscious
ness of possessing a set-off - to deal 
with one man, he could be turned over 
and made liable to another, to which 
those considerations would not apply,' 
and with whom he would not willingly 
have .contracted. When, however, the 
party contracting either knew, or had 
the means of knowing, or must, from 
the circumstances of the case, be pre
sumed to have known, that he was deal
ing not with a principal, but with an 
agent, the reason of the rule ceases, and 
there the right of set-off cannot be main
tained. Broom Max. 161. So the priv
ilege from arrest of a member of parlia-' 
ment or a member of congress ceases at 
a certain time after the termination of 
the legislative session, because the pub
lic has then no longer that immediate 
interest in the personal freedom of the 
individuals composing the representa
tive body which is the reason of the rule. 

CESSIO; CESSION. 1. A transfer, 
or assignment; particularly a transfer of 
territory from one government to an
other. 

2. In ecclesiastical law, when an 
ecclesiastical person is oreated bishop, 
or a parson of a parsonage takes another 
benefice, without dispensation, or if 
otherwise not qualified, &c., their first 
benefices are said to become void by ces
sion. 

Cessio bonorum. Surrender of 
goods. This phrase designated, in the 
civil law, an assignment of his property 
by a debtor for the benefit of his cred
itors. It is sometimes used in a similar 
sense in modern law to describe the 
surrender of an insolvent's estate and 
effects to his creditors. Jacob defines 
it as a process in the law of Scotland, 
similar in effect to bankruptcy. 

Cession des biens, in French law, 
is the surrender which a debtor makes 
of all his pr!Jperty to his creditors, 
either voluntarily or by compulsory pro
ceedings analogous to bankruptcy. 

CESTUI; CESTUY. He. Used only 
in law French phrases, the three follow~ , 
ing being the most common: 

Cestui que trust. He in trust for 
whom another is seised of lands or tene
ments, or is possessed of personal prop
erty; he who has a right to a benefi
cial interest in an estate the legal title 
to which is vested in a trustee. A cestui 
que tru,~t is the real, substantial, and 
beneficial owner of lands held in trust, 
as distinguished from the trustee. He 
is the owner of the equitable estate, as 
the trustee is of the legal' estate. The 
term beneficiary (q. v.) has been sug
gested, and is often used, as an English 
equivalent for cestui que trust, the latter 
being a barbarous Norman law French 
phrase, and ill-adapted to the English 
idiom. 

Cestui que use. He to whose use 
another is enfeoffed of lands or tene
ments; he who has a right to the prof
its of lands the legal title to which is 
vested in a feoffee to uses. A cestui que 
use was the substantial and beneficial 
owner, as distinguished from the feoffee 
to uses, who had the legal title and pos
session, with the duty of defending the, 
same, and the right to direct the mak
ing of estates thereof. By the statute 
of uses (27 Hen. VIII. ch. 10), the in
tervening estate of the feoffee to uses 
was extinguished, and thereafter the 
cestui que use became the legal owner, to 
all intents and purposes, the use being 
executed in him. 

Cestui que vie. He for whose life 
larrds or tenements are granted; he 
whose life is the measure of the dura
tion of an estate. Thus, if A grant 
lauds to B during the life of C, C is the' 
cestui que vie, and B is termed a tenant 
pur autre vie. 

CHALLENGE. 1. An exception to 
jurors who are returned to pass upon a 
cause on its trial. 

A challenge ill this sense is of two 
kinds: to the array, and to the polls. 

A challenge to the array is an objec
tion to all the jurors returned, colleo
tively; not for any defect ill them, but 
for some partiality or default in the offi
cer who selected, summoned, or arrayed 
the panel. It is either a prhlcipal chal
lenge, or a challenge to the favor. 
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The following are common grounds of 
principal challenge to the array; viz., 
that a juror summoned was nominated 
by either party; that the officer making 
the array is of kindred or affinity, to 
either party, within the ninth degree; 
that such officer is liable to have his 
goods levied on by either party, or is his 
servant, counsellor, 01· attorney, or acts 
as his advocate; that he is in some way 
interested (against the party challeng
ing) in the question to be tried, either 
in the same cause, or in another cause, 
or matter, depending on the same point 
of 'controversy; that he has been god
father to a party's child, or the party to 
his; or that either party haS brought an 
action against the officer; or that there 
is an action depending between the lat
ter and the party, which implies malice, 
such as slander, battery, and the like. 

A challenge to the array for favor is 
for auy causes which are not deemed in 
themselves conclusive evidence of par
tiality, but which imply at least a prob
ability of bias or partiality in the officer; 
as if there is a relation by marriage be
tween the cousin or son of the officer, 
and the party; that the party is subject 
to have his property levied on by the 
officer; or that the latter hath an action 
of debt, or the like, against the party; 
that the officer and party are fellow-ser
vants; or the party servant to the offi
cer; and so of any cause from which it 
may be inferred that the officer is not 
entirely indifferent between the parties. 
By statute, in some of the states of this 
country, restrictions have been placed 
upon this species of challenge, so that it 
has almost, if not entirely, gone out of 
use in civil actions. . 

A challenge to the polls is an objec
tion to particular jurors, and may be 
made for any matter tending to disqual
ify them from serving; and this is either 
a principal challenge, or a challenge to 
the favor of the juror. The same 
causes, whether principal or to the fa
vor, which will set aside ' the array are 
equally valid against the individual 
juror, so far as they apply. 

The following are some of the causes 
of principal challenge to the polls; viz., 
that the juror does not possess the nec
essary qualifications prescribed by stat-

ute, as that he bas not a sufficient free
hold or other property, &c.; that he is 
an alien; that he is within the age of 
twenty-one years, or above a certain 
age; or that be is an idiot or lunatic. 
The above is called a challenge propter 
defectum. There is another kind of 
principal challenge to the polls, called 
challenge propter affectum, by reason of 
some supposed bias or partiality. Thus 
it is principal cause of challenge that 
the juror has before given an opinion on 
the subject in controversy; that he has 
evell formed an opinion on the guilt 01' 

innocence of one on trial for a felony; 
that, in a case involving capital punish
ment, he has conscientious scruples 
against the latter; that he is of kin by 
blood or marriage to either party within 
the ninth degree; that he is godfather 
to the party's child, or the party god
father to the juror's child; that the 
juror has land which depends upon the 
same title as the land in question; and 
so in all other cases where the j~ror has 
an interest ill the action, direct or col
lateral; that he has before given a ver
dict in the same cause, or upon the same 
title or matter, though between other 
parties; that he was chosen arbitrator 
in the same cause, by one of the parties, 
and had entered upon an examination 
of it; that he is counsellor, tenallt, or 
servant of either party; that he is of the 
same society or corporation with either 
party; although it was held in Purple v. 
Horton, 13 Wend. 9, to be nQ ground 
of challenge to a juror that he was a 
freemason, where one of the parties 
to the suit was a freemason, and the 
other not. So, also, it is principal 
cause of challenge to a juror, that, since 
he has. been returned, he has eaten or 
drank at the expense of one of the par
ties; that he has been labored with by 
one of the parties, and money or other 
thing given him for his verdict; or 
that an action implying malice or dis
pleasure is pending between the juror 
and one of the parties. Another kind 
of principal challenge to the, polls is 
called propter delictum j which is an ob
jection that the juror has been convicted 
of a crime which affects bis credit and 
renders him infamous, as a conviction 
of treason, felony, perjury, forgery, or 
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other offence punishable with death or 
imprisonment in a state prison, or other 
infamous corporal punishment; but in 
this case his competency is generally 
restored by a free pardon. 

Challl.enge propter honoris respectum 
has been denominated another kind of 
this challenge; as, if a lord of parliament 
is called as a juror, he may challenge him
self, or have his writ of privilege; but it 
does not appear that either party can 
challenge him. 

The challenge to the polls for favor is 
of the same nature with the principal 
challenge propter affectum, but of an in
ferior degree. The general rule is, that 
the juror must be indifferent; and, if it 
appears that he is not, this may be made 
the subject of challenge, either princi
pal or to the favor, according to the de
gree of probability of his being biased. 
The causes of the latter are infinite; and 
it may be generally stated that when, 
from circumstances, it appears probable 
that a j~ry may be biased in favor of or 
against either party, and yet such cir
cumstances do not amount to matter for 
a principal challenge, it may then be 
made a challenge to the favor. The 
effect of these two species of challenge 
is the same. 

A challenge was given by the common 
law to person~ on trial for felonies, 
which is called a peremptory challenge, 
because made by the party without as
signing any reason, and which the court 
is bound to allow. The number of 
these was limited to thirty-five, but has 
been reduced by statute in most of the 
states. In some it is allowed only in 
criminal cases, in others only in such 
cases when the offence -is capital, while 
in a few it has been extended in a mod
ified degree to civil cases. 

2. An exception taken against things; 
as a writ, count, or declaration. It is 
seldom if ever used in this sense now, 
but is confined to exceptions to jurors 
returned for the trial of a cause. 

S. An exception or objection to a par
ticular judge hearing or presiding at the 
trial of a cause, for bias, prejudice, in
terest, &c., used in some of the states. 

4. An iuvitation or request, either 
verbally or in writing, given or made by 
one person to another, to fight; used 

chiefly of an invitation to fight a 
duel. 

In most of the United States, as well 
as in England, sending a challenge is a 
punishable offence; and, under this rule, 
any words spoken or written, or any 
signs uttered or made to any person, 
expressing or implying, or intended to 
express or imply, a desire, request, iuvi
tation, or demand to fight 'a duel, or to 
meet for that purpose, are deemed a 
challenge. Report oj a Penal Code, 
N. Y. § 298; State v. Perkins, 6 Blaclcj. 
20; Commonwealth v. Tibbs, 1 Dana, 
524. 

CHAMBER. Has a secondary mean
ing in jurisprudence, apparently derived 
from its original one of apartment or 
room; that of a public body, or court. 
Thus we speak of the star chamber, or 
exchequer chamber; of the chamber of 
deputies, or of peers; of a chamber of 
commerce. As snch body can only act 
in sessions, that is, in its apartment, the 
name of the apartment is put for the 
association. 

Chambers. The office or private 
rooms of a ,judge, in which he transacts 
bl18iness, makes orders, approves securi
ties, &c., which do not reqnire to be 
done in open court. Besides his powers 
when holding his conrt, there are many 
acts of subordinate importance which a 
judge may perform as an individual 
officer, and anywhere where he may be. 
These acts, usnally transacted in a side 
room or office allotted to the judge for 
his use, are said to be done in chambers. 

So, in London, the offices of ban'is
ters are commonly called chambers. 

The phrase at chambers is Ii technical 
one. The jurisdiction of a judge at cham
bers is incidental 'to, and grows out of, the 
jurisdiction of the court itself. It is the 
power to hear and determine, out of court, 
such questions arising between the parties 
to a controversy as might well be deter
mined by the court itself, but which the 
legislature has seen fit to instruct to the 
judgment of a single judge, out of court, 
without requiring them to be brought be
fore the court in actual session. It follows 
that the jurisdiction of a judge at chambers 
cannot go beyond the jurisdiction of the 
court to which be belongs, or extend to 
matters with which his court has nothing 
to do. And the constitution, in granting 
such jurisdiction at chambers to the judges 
of the several courts of the state, as may be 
directed by law, is to be understood as lim-
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iting the jurisdiction of each to such sub
ject-matters as are within th~ jn?~dicti0Il: 
of his proper court, and to which It IS, ex m 
termini, limited. 

Thus, under a constitutional provision 
that the judges of the various courts may 
have such jurisdiction at chambers as the 
legislature shall prescribe, the legislature 
cannot go so far as to confer authority to 
the judge of one court, sitting at chambers, 
to act in a cause pending in another cour~. 
Pittsburg, &c. Railway Co. v. Hurd, 17 O/no 
8t.144. 

CHAMBERLAIN. Originally a per
son who has the management and direc
tion of a chamber. Hence the word 
has come, in England, to be the title of 
several offices of high dignity, such as 
the lord chamberlain, to whom belongs 
the government of tbe palace at West
minster, and who attends the queen in 
opening parliament; the lord chamber
lain of the household, who has the over
sight of officers pertaining to the royal 
residence; and the chamberlain of Lon
don, who keeps the city moneys, &c. 

Chamberlain is also used in some 
American cities as the title of an 
officer corresponding to treasurer. 

CHAMPERTY. The offence of 
prosecuting or defending (or, by many 
authorities, of agreeing to prosecute or 
defend), whether by personal services 
or furnishing funds, a suit in which one 
has no legitimate interest, upon a cor
rupt bargain with the real party that 
the two shall divide the land (campum 
partire) or other subject-matter realized, 
in the event of success. Champertor: 
a purchaser or promoter of another per
son's suit; one chargeable with cham
perty. 

Champerty is a species of mainten
ance. Such bargaining has been from 
early times forbidden and punishable 
by both the civil, common, and statute 
law, by fine and imprisonment and for
feiture of goods, and the contract itself 
is void. It was so strongly disapproved 
by the common law, that the main rea
son (Blackstone gives) why a chose in 
action was not assignable was because 
no man should purchase any pretence 
to sue in another's right. But modern 
legislation, in many of the United States, 
has much relaxed the stringency of the 
old law upon this subject. 
Eve~ champerty implies mainten-

ance, but every maintenance is not 
champerty. 2 Inst. 208. The distinc
tion between them is, that, where there 
is no agreement to divide the thing in 
suit, the party intermeddling is guilty 
of maiutenance only; but where he stip
ulates to receive part of the thing in suit, 
he is guilty of champerty. See MAIN
TENANCE. 

Several of the definitions given seem 
to make champerty consist in the agree
ment to prosecute or defend for a share 
in the result; and not in acts of prose
cuting or defending done in pursuance 
of such an agreement. 4 Bl. Com. 135; 
Martin v. Amos, 13 Ired. L. 198 ; Weakly 
v. Hall, 13 Ohio, 167. The mere agree
ment, not yet carried into effect by any 
acts of maintenance, is doubtless reu
dered void by the law against cham
perty, and may be punishable by stat
ute; but the authorities do not all treat 
it as embraced by the word. In the 
stricter use of the term, in American 
decisions, it seems to mean the prosecu
tion or defence of the suit, for a share 
agreed upon; not the mere agreement 
for a share. 

Transactions nearly akin to champ
erty, and often classed under that 
term, but better designated as buying 
demands for suit, and buying pretended 
titles, consist in the purchase outright 
of an evidence of de1;>t or right i~ action, 
which the purchaser knows cannot he 
collected except by euit, or of lands of 
which possession cannot be obtained 
from the vendor, but only by action 
against a third person holding them 
under claim of title. Bargains of these 
classes, as well as bargains between at
torneys or counsel and their clients for 
contingent compensation, or a share in 
the success of the suit, havs besn so 
extensively regulated by the statute, 
that no sound judgment can be formed 
of the application of the law of cham
perty to any particular case, without an 
examination of the statute of the state; 
and many decisions, using the expres
sion that a contract is or is not cham
pertous, mean no more than that it is 01' 

is not invalid by the local law. 

Champerty is the unla wfnl maintenance 
of a suit in consideration of some bargain 
to have ~. part of the thing in dispute, or 
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some profit out of it. The term covers all 
transactions and contracts, whether by 
counselor others, to have the whole or part 
of the thing or damages recovered. Hol
loway v. Lowe, 7 PUTt. 488; Poe v. Davis, 
29 Ala. 676 j Thurston v. Percival, 1 Pick. 
416; Key v. Vattier, 1 Ohio, 132; Rust v. 
Larue, 4 Litt. 417; Brown v. Beauchamp, 6 
T. B. Mon. 416. 

Champerty is the carrying on a suit in 
the name of another, but at one's own ex
pense, with the view of receiving as com
pensation a certain share of tbe avails of 
the suit. Ogden v. Des Arts, 4 Duer, 276, 
283; Hovey v. Hobson, 51 Me. 62. 

Champerty is defined in the old books to 
be the unlawful maintenance of a suit, in 
consideration of some bargain to bave a 
part of the thing in dispute, or some profit 
out of it. Stanley v. Jones, 7 Bing. 369. 

A promise, after a suit is determined, to 
pay an attorney a sum of money out of the 
moneys collected in that suit, is not cham
pertous. Walker v. Cuthbert, 10 Ala. 213. 

I t is not essential to the offence of cham
perty that there be a suit commenced at 
the time the agreement is made. Rust v. 
Larue, 4 Lilt. 417. 

An agreement to pay an attorney, for 
his services in conducting a slander suit, 
and, in the event of success, a sum "equal 
to one-tenth" of the damages recovered, 
was held not champertous, on the ground 
that it did not import an undertaking to 
give any part of the damages recovered, 
but an obligation to pay a contingerit fee, 
dependent in amount on the sum recovered. 
Evans v. Bell, 6 Dana, 479. 

An agreement to pay counsel a fee equal 
to one-fourth of the value of the land that 
might be recovered, less the costs, was beld 
not champertous, on the ground that the 
agreement was not to give a part of tbe 
thing in contest; the reference to one-fourth 
the value of the land, was only for the pur
pose of measuring or ascertaining the fee. 
Ramsey v. Trent, 10 B. Mon. 336. 

A, holding a judgment against B, agreed 
with D, if he, D, would search out property 
of B, on which execution could be levied, 
be should receive as a compensation for his 
services one-third of tbe amount by this 
means collected. Held, that tbere was in 
this contract nothing. in the nature of 
champerty, neither would there have !;leen, 
had D agreed to pay his part of the ex
penses. Hickey v. Baird, 9 Mich. 32. 

It is not champerty for a man to advance 
money to carryon a suit for lands for a 
share in them, if it may be tbat his wife 
will inherit the lands j the potential interest 
of the wife is a sufficient reason that the 
husband should join in measures to recover 
the lands. 'fhallhimer. v. Brinckerhoff, 3 
Cow. 623; Gilleland v. Failing, 5 Den. 308. 

A sale of land hy one who purchased the 
same on an execution sale, but never ob
tained possession, is not within the laws 
against champerty. Snowden v. McKinney, 
7 B . .lion. 626 j Little v. Bishop, 9 ld. 240. 

Whe~ there is an enforceable judgment 
for the recovery of lands, these lands, 
though held adversely, may be sold with
out violating the laws against champerty. 
Batterton v. Chiles, 12 B. Mon. 348. 

The assignment of an entry, in Kentucky, 
does not come within the statute against 
champerty and maintenance. Oldham v. 
Rowan, 4 Bibb, 645; see Denn v. Pissant, 
1 N. J. L. 220. 

A judicial sale of lands, made by order 
of a court of competent jurisdiction, is not 
to be deemed void for champerty or main
tenance. The principles of the common 
law and the statutes, in relation to cham
perty, do not apply to judicial sales, or to 
sales made under a judgment, order, or de:
cree of a court having competent jurisdic
tion to order the sale. Hoyt v. Thompson, 
5N. Y.320. 

A purcbase made without knowledge of 
the pendency of the suit is not an act of 
champerty. Clowes u. Hawley, 12 Johns. 
484. 

Where a person holding lands adversely 
assents to the purchase thereof by a thiriJ 
person, such purchase is not champertous. 
McIntire v. Patton, 9 Humph. 447. 

The bonafide purchaser of a mere right 
of action is not guilty of maintenance or 
champerty. Danforth v. Streeter, 28 Vt. 
490; s. 1'. Verdier v. Simmons, 2 McCord, 
Ch.385. 

A guaranty by an attorney of a claim 
left with bim for collection is not champer
tous. Gregory v. Gleed, 33 Vt. 405. 

CHANCE-MEDLEY. An old term 
for a casual encounter or unpremeditated 
affray. 

CHANCELLOR. There are many 
officers in England bearing this title, 
with different affixes, but those which 
especially claim uotice are as follows: 

1. The lord chancellor, who is the 
presiding judge in the court of chan
cery j he is created by the mere delivery 
of the king's great seal into his custody, 
whereby he becomes, without writ or 
patent, an officer of the greatest weight 
and power, and superior in point of 
precedency to every temporal lord. He 
is a privy councillor by his office, and 
prolocutor of the house of lords by 
prescription. To him belongs the ap
pointment of all justices of the peace 
throughout the kingdom. Formerly, as 
he was usually an ecclesiastic, and pre
sided over the royal chapel, he became 
keeper of the king's conscience, visitor 
in right of the king of all hospitals and 
colleges of the king's foundation, and 
patron of all the king's livings nuder a. 
certain value. He is the general guar-
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dian of all infants, idiots, and lunatics; 
and has the general superintendence of 
all charitahle uses in the kingdom. All 
this is over and above the vast and ex
tensive jurisdiction which he exercises 
in his judicial capacity as the presiding 
judge in the court of chancery. 

2. The chancellor of the duchy of 
Lancaster is the chief judge of the 
duchy court, who, in difficult points of 
law, used to be assisted by two judges of 
the common law, to decide the matter 
in question. This court used to be held 
in Westminster Hall, and was, formerly, 
much used in relation to suits between 
tenants of duchy lands, and against ac
countants and others, for the rents and 
profits thereof. 3 Bl. Com. 78; 3 Steplt. 
Com. 347, note. It is now held in Man
chester and Liverpool, the chlef cities of 
the duchy, and is presided over by a 
vice-chancellor, who decides all judicial 
·questions. 

3. The chancellor of the exchequer is 
an officer who used to sit sometimes in 
court and sometimes in the exchequer 
chamber, and, together with the other 
judges of the court, saw t)1at things 
were conducted to the king's benefit. 
His principal duties, however, are not 
of a judicial character, but concern the 
management of the royal revenue, 2 
Steph. Com. 458; and, under the judica
ture act of 1873, he is deprived alto
gether of his strictly judicial functi,?ns. 

4. The chancellor of a diocese is an 
officer appointed to assist a bishop in 
matters of ecclesiastical law, and to holrl 
his consistory courts for him. 2 Steph. 
Com. 672. 

5. As a judicial title the term chan
cellor has not been employed in the 
federal judiciary, nor in that of many 
of the states. It was used in New York 
prior to the constitution of 1846; and 
is, now, (1878) in Alabama, Delaware, 
Kentucky, Mississippi and New Jersey. 
How far the powers and jurisdiction of 
a chancellor are commensurate wi th those 
known in England is differently regu
lated by the statutes. 

Chancellor's courts in the univer
sities, are courts of the universities of 
Cambridge and Oxford" in England, of 
local jurisdiction. They had sole ju
risdiction over all civil actions and 

suits, except where a right of freehold 
is concerned, and of all, injuries and 
trespasses against the peace, mayhem 
and felony excepted, Brown v. Renouard, 
12 East, 13; Thornton v. Ford, 13 Id. 
635, when a scholar or privileged person 
was one of the parties. These, by the 
university charter, they were at liberty 
to try and determine, either according 
to the common law, or according to 
local customs: 3 Bl. Com. 83, note; but 
modern statutes require them to pro
ceed according to the general law . 

CHANCERY. In England, the old 
court of chancery was the highest court of 
judicature next to the parliament, and is 
of very ancient institution. The ancient 
jurisdiction was of two kinds: ordinary, 
and extraordinary. The ordinary juris
diction was that wherein the lord chancel
lor, in his proceedings and judgments, 
was bound to observe the order and 
method of the common law; and the ex
traordinary jurisdiction was that which 
the court exercised in cases of equity. 

The ordinary court held plea of re
cognizances acknowledged in the chan
eery, writs of scire facias for repeal of 
letters-patent, &c., and also of all per
sonal actions by or against any officer of 
the court; and, by acts of parliament, 
of several other offences and causes. All 
original writs, commissions of bank
ruptcy, of charitable uses, and other 
commissions, as idiocy, lunacy, &c., used 
to issue out of this court" for which 
purposes the chancery was said to be 
always open; and sometimes a super
sedeas or writ of privilege was granted 
here to discharge a person out of 
prison. A habeas co;pus, writ of pro
hibition, &c., might be had from this 
court in vacation, and a subpcena might 
issue to force witnesses to appear in 
other courts, where the latter had no 
power to call them. 4 Inst. 79; 1 Danv. 
Abr.776. 

The extraordinary court, or court of 
equity, proceeded by the rules of equity 
and conscience, and moderated the 
rigor of the common law, considering 
the intention rather than the words of 
the law, equity being the correcti·on of 
that wherein the law, by reason of its 
universalities, is deficient. On this 
ground, therefore, to maintain a suit in 
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chaucery, it is ordinarily alleged that 
the plaintiff. is incapable of obtaining 
relief at common law; and this must be 
without any fault of his own, as by 
having lost his bond, &0., chancery 
never acting against, but in assistance of, 
the common law, supplying its deficien
cies, not contradicting its rules. But 
what was termed the extraordinary juris
diction of the court became its usual 
jurisdiction, and the so-called ordinary 
jurisdiction was occasionally brought 
into exercise; the chief province of the 
court being to administer that large 
portion of the law which is distin
guished from the common law, and 
which is termed equity. 

Under the judicature act of 1873 (36 
& 37 Vict. ch. 66), the court of chancery 
is now known as the chancery division 
of the high court of justice, and retains 
all its extraordinary jurisdiction as 
above dyfined, but no part of its ordi
nary jurisdiction, which latter is trans
ferred, part of it (e.g., idiocy, lunacy, 
patents, &c.) to the" court of appeal, and 
the other part of it to the other divisions 
of the high court of justice, which rep
resent respectively the courts at present 
known as the courts of common law. 
See COURT. 

In the United States, the terms chan
cery and court of chancery have been 
adopted to some extent, though the cor
responding terms equity and court of 
equity are more frequently used. In 
some of the states, distinct and separate 
courts of chancery are established, pre
sided over by a chancellor, and to these 
the appellation of com-ts of chancery is 
usually given. The English court of 
chancery is the model of these courts, 
and equity is administered in them in 
nearly the same manner in which it is 
administered in England. Other states 
have no separate COUTts of chancery; but 
the common-law judges aTe authorized 
to administer the rules of equity in cases 
properly brou,ght before them, according 
to their several statutes in that respect. 
In the remainder of the states, the forms 
of actions, writs, and bills in equity 
have been abolished, and codes of prac
tice have been established, which ob
literate all the distinctions between 
actions at law and bills in equity. In 

these latter states, the courts apply the 
rules of equity or of the common law, 
as the justice of the case seems to reo 
quire. The constitution of the United 
States confers, in one clause, on the fed
eral judiciary cognizance of cases iiI 
equity as well as in law; and the unt
form interpretation of that clause has 
been, that by cases in equity are meant 
cases which in the jurisprudence of 
England are so called, as contradi~tin
gnished from the common law. So that 
in the courts of the United States 
equity jurisdiction generally embraces 
the same matters of jurisdiction and 
modes of remedy as exist in England; 
and such courts exercise their jurisdic
tion as courts of law or courts of equity, 
as the subject of adjudication may re
quire. Rohinson u. Campbell, 3 Wheat. 
212, 223; Parsons v. Bedford, 3 Pet. 
433, 447; 3 Story Com. on Const. 506, 
507, 644, 645; United States v. How
land,4 Wheat. 115; 7 Dane Abr. art. 1, 
ch. 225; Foster v. Swasey, 2 Woodb. 
§r M. 219. 

CHANGE. In the sense of altera
tion, change imports alteration merely, 
without signifying whether it is for 
the better or worse.' If a change for the 
better, an improvement is intended, 
amendment (g. v.) is, in jurisprudence, 
the proper word. 

'Change is sometimes used as an ab
breviation for exchange, as in the cita
tions from 4 Abb. Pr. N. s. and 3 Sneed, 
below. 

'Change signifies a fixed place where 
merchants meet, at certain hours, for the 
transaction of business with each other; 
subject to such general rules or understand
ing as they think proper to be governed by. 
White v. Brownell, 4 Abb. Pro N. s. 162, 
190. 

The issuance of a dray ticket, bearing 
these words, "Dray ticket for fifty cents. 
Knoxville Iron Co.," is merely a method of 
keeping accounts with the draymen. Such 
ticket is not a 'change bill or ticket, the 
issuance of which is prohibited by st,.atute, 
in Tennessee. State v. Fisk, 3 Sneed, 695. 

Change of grade, is not predicable of 
macadamizing a highway, even though the 
surface be elevated ,thereby. Warren v. 
Henly, 31 Iowa, 31. 

Change of title. Where an insurance 
policy provides that in case of any change 
of title, &c., in the property insured the 
insurance shall hecome void, there must be 
more than a merely nominal change to 
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avoid the insurance. Ayres v. Hartford, 
&c. Ins. Co., 17 Iowa, 176. 

Thus an assignment oHnsured property 
as collateral security is not a sale, transfer, 
or change of title, within the meaning of 
such a clause in a policy. Ayres v. Hart
ford Ins. Co., 21 Iowa, 193. 

A mere agreement between the owner of 
property insured and another person to rep
resent to the creditors of the owner, in order 
to prevent attachments, that it had been 
sold to such other person, does not avoid 
the policy, although the policy is upon con
dition that the insurance shall be void in 
case of any sale, transfer, or change of 
title. Orrell v. Hampden, &c. Ins. Co., 13 
Gray, 431. 

But a transfer by one partner of his 
interest in the property insured to a co
partner, will, under such a condition, avoid 
the policy, though made without the con
sent of the other members of the firm. 
Hartford, &c. Ins. Co. v. Ross, 23 Ind. 179; 
B. P. Dreher v. JEtna Ins. Co., 18 Mo. 128; 
Tillon v. Kingston, &c. Ins. Co., 6 N. Y. 405; 
and see Keeler v. Niagara, &c. Ins. Co., 16 
Wis. 523. 

So the expression change of title, in such 
a condition, does not include a mortgage. 
Hartford, &c. Ins. Co. v. Walsh, 64 Ill. 164. 

CHARACTER. 1. The qualities 
which distinguish a person; the sum or 
result of the attributes of an individual. 

2. Reputation; what persons gener
ally believe about the qualities of an 
indi vidual. 

It would be well if character and 
reputation were used distinctively. In 
truth, character is what a person is; 
reputation is what he is supposed to be. 
Character is in himself, reputation is 
in the minds of others. Character is 
injured by temptations, and by wrong
doing; reputation, by slanders and 
libels. Character endures throughout 
defamation in every form, but perishes 
when there is a voluntary transgression; 
reputation may last through numerous 
transgressions, but be destroyed by a 
single, and even an unfounded, accusa
tion or aspersion. But character has 
been used, again and again, in statutes 
and in the adjudications, in the sense of 
reputation: thus a libel is said to be an 
injury to character; the character of a 
witness for veracity is said to be im
peached; evidence is offered of a pris
oner's good character. 

The word character, in the New York act 
,Qf March 20,1848, punishing abduction of a 
woman of previously chaste character, for 
purposes of prostitution, means, Dot mere 
reputation, but actual qualities. To sus-

tain a prosecution, the woman must have 
been actually chaste and pure, in conduct 
and principle, at the time of the commis
sion of the offence, or the commencement 
of the acts on the part of the accused which 
resulted in the abduction. But although 
she had previously fallen from virtue, yet 
if she has subsequently reformed and be
come chaste, she may be the subject of the 
offence declared in the statute. Carpenter 
v. People, 8 Barb. 603. 

The expression chaste character, in the 
New York act of 1848, confining the pun
ishment of seduction to cases of seducing 
females of previous chaste character, 
means actual personal virtue, - that the 
female was actually chaste and pure in 
conduct and principle,-not mere reputa
tion. Crozier v. People, 1 Park. Gr. 453 j 
Safford v. People, Id. 474; People v. Ken
yon, 6 ld. 264. 

Character, in section 2586 of the Iowa 
code, - which provides thlft if any person 
seduce and debauch any unmarried woman, 
of previously chaste character, &c., - sig
nifies that which the person really is, in 
contradistinction to that which she may be 
reputed to be. Andre v. State, 6 Iowa, 389; 
Boak v. State, Id. 430. 

An unmarried woman who has been un
chaste may reform and acquire a chaste 
character, so that her subsequent seduction 
will be a crime within'the Iowa Rev. Code, 
§ 4209. State v. Carron, 18 Iowa, 372. 

Character is the slow-spreading influence 
of opinion arising from the deportment of 
a'man in society; as a man's deportment, 
good or bad, necessarily produces ,one cir
cle without another, and so extends itself 
till it unites in one general opinion. That 
general opinion is allowed to be given in 
evidence. Lord Erskine, arg., in King v. 
Hardy, 24 St. Tr. 1079. 

Evidence as to a man's general character 
means evidence as to his reputation among 
those to whom his conduct and position are 
known. His disposition or tendency to com
mit the particular offence with which he is 
charged cannot be inquired into, nor will 
the individual opinion of a: witness be re
ceived as testimony from which to form an 
estimate of the character of the accused; 
but the testimony must be as to his general 
standing and conduct in the neighborhood 
where he lives. Good character, in brief, 
consists, in its legal sense, in having an 
unblemished reputation up to the time of 
the particular transaction in question. 
Queen v. Rowton, 34 L. J. Mag. Cas. 67. 

Where the purpose of testimony is to 
impeach a witness for want of veracity, it 
is not improper to ask the person on the 
stand, what is the general reputation for 
truth of the witness sought to be im
peached. This is even more proper than 
to ask what is his general character for 
truth j though the question is sometimes 
asked in the latter form, the word charac
ter then being synonymous with reputation. 
Knode v. Williamson, 17 Wall. 686. 
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CHARCOAL. The exception, in the 
internal revenue laws of congress, of char
coal does not exempt bone-black from tax
ation. Bone-blac.k and bone-dust are man
ufactures of bone, and as such are taxable. 
Neither the lexicographical, legal, commer
cial, nor popular meaning of charcoal in
cludes bone-black or "animal cbarcoal." 
Schriefer u. Wood, 5 Blatchf. 215. 

CHARGE, v. 1. To impose an obliga
tion or duty, particularly one for the 
payment of money, upon a person; or 
upon some specific property, as on an 
estate devised. 2. To accuse of a 
wrong or offence. 3. To instruct a 
jury as to the principles of law applica
ble to cases before them for examina
tion. Charge, n.: 1. A duty of paying 
money imposed, as by a devise, upon 
some person, o~ as a condition of taking 
some specific property. 2. An accu
sation of a wrong or offence. 3. A 
series of instructions to a jury, explain
ing the law applicable to cases pending 
before them. Chargeable: liable to or 
already affected by an obligation or lia
bility, particularly of making payment. 
Charged: subject to an obligation or lia
bility; also, affected by entries in ac
count, showing a payment due or ex
pected. Charges: entries, in account, 
of moneys due; also, obligations im
posed upon a person to pay money, or 
discharge other duties. 

Chargeable signifies capable of being or 
becoming charged, as well as already sub
ject to charge. A statute requiring kin
dred of any poor person who shall become 
chargeable to any town to provide for his 
support, attaches when the necessity of 
providing for such person by the town in 
default of other means arises; it is not 
delayed until the town has actually fur
nished necessaries. Walbridge v. Walbridge, 
43 Jli. 617, 625. 

An instrument containing an accusation 
of crime is not objectionable becanse it 
purports to be or is styled an information, 
whereas the statute designates the state
ment to be made as a complaint. The 
books define information to be a charge, 
accnsation, or complaint. It is wholly im
material which term is adopted. To change 
the name cannot change the legal effect. 
If the complaint filed be a substantial com
pliance with the statute which governs the 
case, it is sufficient. Lindville v. State, 3 
Ind. 580. Compare Gardner v. State,4 Ind. 
632. 

The phrase, charged with crime, in 
Gen. Sts. ch. 170, § 1, - authorizing select
men to offer a reward to any person who 
in consequence of such offer secures any 

person charged with a crime, - constrned 
according to the natural import of the 
words used, as well as with reference to 
the connection in which it stands, embraces 
only cases where there has been a charge 
of crime du!y made by a complaint before 
a magistrate, or indictment by the grand 
jury, and the person so charged eludes ar
rest, so tbat he cannot be apprebended on 
a warrant by the use of ordinary vigilance 
and care. The phrase means something 
more than suspected or accused of crime 
by popular opinion or rumor, and implies 
that the offence has been alleged against a 
party according to the forms of law. Snch 
is the sense in which it is mauifestly used 
in Gen. Sts. ch. 170, § 9, where judges of 
courts and justices of the peace are author
ized to issue warrants for the apprehen
sion of persons "charged with offences;" 
and in section 11, where an officer to whom 
a warrant is issued is authorized to pursue 
into any connty and apprehend the party 
charged; and in section 12, where it is pro
vided that in certain cases a person against 
whom an offence is" charged in a warrant" 
may be admitted to bail. That it was not 
intended to have a different meaning in the 
section under consideration is clearly indi
cated by the fact that the offer of reward 
therein anthorized is in terms confined to 
those who may "secure" the person 
"charged" with offences; which manifestly 
implies that it was intended to apply only 
in cases where legal process had been pre
viously issued, by which a person might be 
lawfully arrested; and by the language of 
section 6, which authorizes the governor of 
the commonwealth to offer rewards to those 
who may apprehend, bring back, and secure 
." any person convicted of or charged with" 
certain offences, and which clearly can 
apply only to cases where persons have 
been du!y charged on legal process, and 
have escaped from actual cnstody thereon, 
or have avoided arrest. Day I'. Inhabitants 
of Otis, 8 Allen, 477. 

Charge, as nsed in Wis. Laws 1868, ch. 
101, - requiring a judge's charge to be re
dnced to writing at request, &c.,-does not 
apply to a mere direction to the jury to find 
for the plaintiff. Grant v. Conn. Mut. L. 
Ins. Co., 29 Wis. 125. 

Charge and discharge. A phrase 
descriptive of tbe mode formerly pur
sued in taking an account before a 
master in chancery, in which, usually, 
the complainant first exhibited the 
items of his claim, in a form called a 
charge; after which the defendant sub
mitted his discharge, setting forth any 
contrary claims; and, upon an examina
tion of both these, a report was made. 
See Dan. Ch. Pro 1173; Smith Oh. Pro 
569. 

Charging order. The name bestowed, 
in English practice, upon an order allowed 
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by Stat. 1 & 2 Vict. ch. 110, § 14, and and for any other useful and public pur-
3 & 4 Vict. ch. 82, to he granted to a jndg- pose, as well as donations for pious or 
ment creditor, that the property of the religious obJ·ects. In order, however, to ' 
judgment debtor in government stock, or 
in the stock of any puhlic company in arrive at their more definite and specific 
England, corporate or otherwise, shall meaning, resort must be had to the stat
(whether standing in his own name or in ute la~s of England and of this country, 
the name of any person in trust for him) defining what are charitable uses. Such 
stand charged with the payment of the 
amount for which judgment shall have uses were not unknown to the common 
been recovered, with interest. (3 Stepl!. law, but, in course of time, it became 
Com. 587,588.) Mozley!5' W. necessary for parliament to limit tbe 

CHARGE DES AFFAIRES, or extent and operation of the doctrine, 
CHARGE D' AFF AIRES. The title and enumerate the uses which should 
of a diplomatic minister of a subordinate be sustained as charitable. This was 
rank. He has not the title of minister, done by the Stat. 43 Eliz. ch. 4, which 
though he has charge of the presentation has since furnished the leading standard 
to the government abroad of affairs of for determining what are valid charities. 
his nation. His authority to act is Those objects and purposes are consid
usually made known by letters addressed ered charitable which are expressly 
to the minister of his nation; or the enumerated in this statute, and also 
title is sometimes bestowed on a tem- those which, by analogy, are deemed 
porary substitute of a minister, during within its spirit and intendment. 
the latter's absence. The charitable objects enumerated 

CHARITABLE USES; CHARI- are as follows: relief of aged, impotent, 
TIES. Many of the rules upon which and' poor people; maintenance of sick 
ordinary devises or gifts of property and maimed soldiers and mariners j 
will be held void, such as the rule schools of learning, free schools, and 
against perpetuities, or' the suspension scholars in universities; repair of 
of power of alienation, the rule requir- bridges, ports, havens, causeways, 
ing a certain and competent devisee, churches, sea-banks, and highways; 
&c., are, in England, and in some of the ' education and preferment of orphans; 
United States, relaxed, when the object relief, stock, or maintenance for hous'es 
and purpose of devise, gift, or trust is of correction; marriages of poor maids; 
of recognized benevolent character and supportation, aid, and help of young 
public utility; and devises and trusts tradesmen, handicraftsmen, and per
may be sustained, upon the ground that sons decayed; relief or redemption of 
the purpose to be accomplished by them prisoners or captives; aid or ease of any 
is charitable, when, if such were not poor inhabitants concerning payment of 
its character, they would be held void. fiftE)ens, setting out of soldiers, and 
Uses, which are in that degree benevo- other taxes. 
lent, or conducive to the public welfare, Those gifts which, although not ex
that the courts (where the doctrine of pressly enumerated in the statute, have 
charitable uses prevails), will sustain a been held to be within its spirit and in
gift to promote them, notwithstanding . tendment, are principally as follows: 
it would be held void if made for pri- Gifts for the advancement of religion, 
vate benefit merely, are, in the technical or connected with religious services or 
language of the subject, called charita- places, e.g., bequests for the ornaments 
ble uses; and gifts, devises, ,and trusts of a parish church, for the stipend of a 
to promote such uses are called charities; minister or curate, or for the augmen
though the two words are often used as tation thereof, for the distribution of 
convertible. bibles, for keeping in repair the church 

The terms are generally understood chimes; also, in assistance of the poor, 
in a very enlarged sense, as comprising as of unsuccessful literary men; and, 
not only gifts for the benefit of the poor, generally, all purposes which are of a 
but endowments for the advancement of public and legal nature. And since the 
learning, and to institutions for the en- toleration act (1 Wm. & M. ch. 18), a 
couragement of the arts and sciences, gift of any of these sorts in favor of dis-

YOL.1. 14 
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senters or non-conformists is equally 
legal, provided it is not for a purpose 
deemed superstitious; and Roman Cath
olics have heen put upon the same foot
ing as Protestant dissenters, by Stat. 2 & 
3 Wm. IV. ch. 115. 

In the United States, the law of char
itable uses has been recognized as part 
of the common law of the land. But it 
has been a subject of discussion in the 
courts, whether the law of charitable 
uses as it existed here and in England 
derived its origin from the statute of 43 
Eliz. ch. 4, or from the civil law; upon 
this point conflicting opinions have been 
expressed, and contradictory conclusions 
have been reached. 

The question has also been discussed 
whether the law of charitable uses as it 
existed in England at the time of the 
American revolution, and the jurisdic
tion of the co'urt of chancery over 
the subject, became, upon the adoption 
of state constitutions by the coloriies, 
the law of their respective states; and 
conflicting opinions and decisions have· 
been evolved from this discussion. In 
the celebrated Girard case, in which all 
the leading authorities were examined 
and criticised, the supreme court of the 
United States held that there was a ju
risdiction in chancery over charitable 
trusts antecedent to the statute of Eliza
beth, and that although the statute was 
never in force in Pennsylvania, yet that 
the common law of that state had always 
recognized the chancery jurisdiction in 
cases of charities. Vidal 11. Girard, 2 
How. 155. The same rule is now recog
nized iI). most of the American states; 
and courts of equity, in most of them, 
take jurisdiction in carrying into effect 
charitable bequests, however general 
are the purposes and objects intended, 
if sufficiently certain to be intelligible, 
and without regard to the fact of the 
existence of a trustee capable of holding 
the legal estate. In some of the states 
this is done upon the theory of the com
mon-law jurisdiction of courts of equity 
over the subject; and in others, upon 
the ground that the provisions of the 
statute of 43 Eliz. have been adopted as 
a portion of the common law in those 
states. The provisions of the statute of 
Elizabeth have been substantially adopt-

ed by enactment in some of the states, 
while in others its provisions have, in a 
like manner, been abrogated, and new 
and different purposes enumerated, to 
which charitable uses shall be limited. 

The definition of a charity is, a gift to 
a general public use which extends to the 
poor as well as the rich. Jones v. Wil
liams, 2 Amb. 651. 

The Stat. 43 Eliz. ch. 4, defining cbari
table nses, is part of the common law of 
Massachusetts; and, in determining what 
uses are charitable within the statute, the 
courts are to be guided not by its letter, 
but by its mauifest spirit and reason, and 
are to consider not what uses are within 
its words, but what are embraced .. in its 
meaning and purpose. Many gifts, which 
were not within the instances enumerated 
in the statute, have been sustained as char
ities, by English authorities,. on the ground 
that they were within its spirit; and this 
liberal application of the statute is sustained 
in this state by the colonial statute of 1671, 
and the state Const. ch. 5, § '1, art. 1; § 2. 
Drury v. Inhabitants of Natick, 10 Allen, 169, 
177. 

The Stat. 43 Eliz. ch. 4, is the chief guide 
(in Massachusetts) in determining what uses 
are charitable. It distingnishes three classes, 
giving instances or specimens under each. 
1. For the relief and assistance of the poor 
and needy. 2. For the promoting of edu
cation. 3. For the repair and maintenance 
of public buildings and works, particularly 
including churches. And gifts which are 
within the principle and reason of this stat
ute are sustained by our law, although not 
included in the express enumeration of in
stances; for charities are not confined at 
the present day to such as were known and 
in vogue in the time of Elizabeth. But 
valid charities, by our law, are such as can 
be attrihuted to one of the three classes of 
uses above mentioned. A charity, by our 
law, may be defined as a gift, to be applied, 
consistently with existing laws, for the bene
fit of an indefinite number of persons, either 
by bringing their minds and helU'ts under 
the influence of education. 01' religion, by 
relieving their bodies from disease, suffer-. 
ing, or constraint, by assisting them to es
tablish themselves in life, or by erecting or 
maintaining public buildings or works, or 
otherwis-e lessening the burdens of govern7 
ment. And whether the purpose is termed 
charitable, in the instrument making the 
gift, is immaterial: the question is whether 
it is charitable in its nature. Jackson v. 
Phillips, 14 Allen, 539. . 

But gifts for purposes prohibited by or 
opposed to the existing laws cannot be up-

, held as charitable, even if for objects which 
would otherwise be deemed such_ Under 
this principle, trusts whose expressed pur
pose is to bring about changes in the la we 
or the pplitical institutions of the country, 
although by lawful publications and efforts, 
are not" charitable" in. such a sense as to 
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be entitled tq . Peculia, favor, protection, 
and perpetuation ~rom the courts; whose 
duty it is to expound and administer the 
laws as they exist. Thus a bequest in trust 
to' be expended ", to secure thc passage of 
laws granting women, whether married or 
unmarried, the right to vote, to hold office, 
to hold, manage, and devise property, and 
all other civil rights enjoyed by men," can
not be sustained as a charity; for such a 
bequest aims. directly i'nd exclu~ively .to 
change the laws, and its object cannot be ' 
accomplished without changing the consti
tution also. The courts are limited to ex
pounding the laws as they stand, And 
those laws do . not recognize the purpose 
of overthrowing or changing the existing 
laws, in whole or in part, as a charitahle 
use. lb. 

A gift" to the poor" generally, or to the 
poor of a particular town, parish, age, sex, 
or condition, ill a good charitable gift; for 
it is the number and indefiniteness of the 
objects, and not the mode of relieving them, 
which is the essential element of a charity. 
It makes little difference to tpe contributors, 
the poor, or the public, and none in the 
nature of the charity, what is the mode of 
distrihuting relief. In the eye of the law, as 
of Christianity, almsgiving in secret is not 
less meritorious or charitahle t4an the more 
open assistance of the poor in almshouses 
and hospitals. In every act of relieving 
the poor, by' whatever means, the immedi-· 
ate benefit. is to the individual. Hunger, 
nakedness, disease, are personal, and 
the relhjf is also personal, and, in one 
sense, private. A good charitable use is 
public, not in the sense that it must be exe
cuted openly and in public, but in the sense 
of being so general and indefinite in its ob
jects as to be deemed of common and public 
benefit. Each individual immediately bene
fited may be private; and the charity may 
be distributed ill private, and by a private 
hand. It is public and general in its scope 
and purpose, and becomes definite and pri
vate only after the individual objects pave 
been selected. Hence, where a testator be
queathed in trust, for the furtherance and 
promotion of the cause of piety and good 
morals, or in aid of objects and purposes of 
benevolence or charity, &c', and gave the 
trustees full. discretion in expenditure, it 
was held that, by " objects and purposes of 
benevolence or charity, public or private," 
the testator intended general relief of the 
poor, either through public institutions or 
almsgiving by the agency of individuals; 
and that this was a good charitable bequest. 
Saltonstall v. Sanders, 11 Allen, 446. 

The same principle was applied where 
tbe fund was given to trustees" to be by 
them applied for the promotion of agricul
t,ural or horticultural improvements, or 
other philosophical or ~hilanthropic pur
poses, at their discretion.' Rotch v, Emer
son, 105 Mass. 431. 

In a legal sense, a charity includes not only 
gifts for the benefit of the poor,.but endow-

ments fa):' the advancement of learning, or 
institutions for the encouragement of sci
ence and ' art, without any particular refer
eDce to the poor. Gerke v. Purcell, 25 Ohio 
St.·229. 

. Nothing is "a charity'~ in a legal sense 
except that which is limited to some chari
table use. .An absolute gift or bequest, al
though to a benevolent society, is not a 
charity. In legal contemplation, charity 
anq charitable use are convcrtible terms; 
and there can be no charitable use without 
a trust. The term charitable uses was first 
used in contradistinction to superstitions, 
and E'mployed to designate a class of uses 
which were deemed exceptions from the 
sweeping prohihitions of Stat. 23 Hen. VIII. 
ch. 10, against gifts to use of churches, &c., 
without any corporation. As used at the 
present day, it must be distinguished from 
mere liberality or benevolence. To consti
tute "a cbarity," the use must be public in 
its nature. Owens v. Missionary Soc. of 
M. E. Church, 14 N. Y. 380. 

CHARITY. The sentiment of be
nevolence, or willingness to give relief 
to persons in need; also, acts of benevo
lence, relief, services, or assistance ren
dered gratuitously to some one in need 
of them. 

A prominent instance of use of the 
term in law is its occurrence in statutes 
prohibiting labor upon the Lord's day: 
these very generally except works of 
charity. 

Charity, in its widest sense, denotes all 
the good affections men ought to bear 
towards each other: in a restricted and 
common sense, relief of the poor. Morice 
v. Bishop of Durham, 9 Ves. 399. 

Charity, ' as used in the Massachusetts 
Sunday law, includes whatever proceeds 
from a sense of moral duty or a feeling of 
kindness and humanity, and is intended 
wholly for the purpose of the relief or COlli-. 
fort of another, and Dot for one's , own bene
fit or pleasure. Doyle~. Lynn, &c. R. R. 
Co., 118 Mass. 195, 197. 

CHARTA; CARTA. A charter or 
deed; such as carta de for~sia; Magna 
Charta. Also, sometimes, a statute. 

CHARTER. ,Originally this word 
seems to have been used as including 
all sealed instruments, or solemn acts. 
in writing. It is not unfrequently met 
in old English books, in a sense equiva
lent to deed. But this broad and gen
eral use o;f the wO.rd is now practically 
obsolete. It is retained to denote -writ
ings emanating from goverument, chiefly 
the following : 

1. A written instrument setting forth 
privileges or an assurance of rights, 
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granted by the sovereign power to the 
people, or to some large class of them; 
such as Magna Charta, q. v., or the 
great charter. A charter is granted 
by the sovereign, a constitution estab
lished by the people. 

2. An act of parliament, of congress, 
"or of a state legislature, creating a cor
poration, is called the charter of the 
corporation. 

Charter is taken in our law for written 
evidence of things done between man and 
man. There are charters of the king, and 
those of private persons. Charters of the 
king are those whereby the king passeth 
any grant to any person or body politic; as 
a charter of exemption, of privilege, &c.; 
a charter of pardon, whereby a man is for
given an offence. Charters of private per
sons are deeds and instruments for the 
conveyance of lands, &C. Jacob. 

CHARTER-PARTY. A lease of a 
vessel; a species of contract by which 
the owners of a "vessel let her to an
other person, to be used by the latter 
in transportation for his own account. 
The term is an Anglicized form of the 
Latin charta part";, or French chartre 
parti; and originated in Ii, custom, long 
disused, that the writing embodying 
this description of contract was cut in 
two, and one part delivered to each of 
the parties, to be produced when re
quired. Neither one could then well 
make any fraudulent alterations or sub
stitute a counterfeit, as the new matter 
would not correspond with the portion 
in custody of the other party. 

The person who hires a vessel under 
a charter-party is termed the charterer, 
,and the mOl,l.ey agreed to be paid for the 
use of her is called charter-money. 

Charter-part.ies are of two kinds: one, 
in which the owner retains the charge 
of navigating the ship, but the hirer 
takes her whole capacity for his use; 
the other, in which the vessel is surren
dered to the hirer, who not only puts on 
board his cargo, but also finds master 
and crew, victuals the ship, and directs 
as to sailing her. 

A charter-party is not usually under 
seal. It should name the vessel and 
her master, also the immediate parties 
to the contract j state the tonnage the 
vessel will carry, specify the places and 
times agreed upon for loading and dis
charge, and stipUlate the amount of 

charter-money to be paid, and anyallow
ance agreed on for delay. It is con
strued, "like other commercial contracts, 
according to the intent of the parties. 

A charter-party is a mercantile instru
ment, by which one who would export or 
import goods engages for the hire of an 
entire vessel for the purpose, at a freight 
or reward thereby agreed for. Upon the" 
execution of such an instrument, the ship 
is said to be chartered or freighted, and the 
party by whom she is engagp.d is called the 
charterer or freighter. But where, instead 
of taking the entire vessel, the owner of 
goods merely bargains for thl!ir conveyance, 
on board of her, for freight (other goods 
being at the same time conveyed for other 
proprietors), she is described not as a char
tered, but as a general, ship, and in thilt 
case no charter-party is usually executed, 
but merely a bill of lading. ( Cowel; 2 
Steph. COin. 140.) Mozley ft W. 

CHASE. In English law, chase sig
nifies a tract of land appropriated for 
keepiilg and hunting deer, foxes, &c. 
Some authorities distinguish a chase 
from a forest, and from a park, by say
ing that it is smaller than the first, and 
has fewer privileges incident to it; while 
it is of larger extent than a park, and 
stored with a greater diversity of game, 
and has more keepers to supedntend it. 
Others say that a forest is no sooner in 
the hands of a subject than it loses its 
name, and at once becomes a chase: so 
that a chase is distinguished from a for
est on the one hand, in this respect, that 
the latter cannot be in the hands of a 
subject, and the former may be so; and 
from a park, on the other hand, in this 
respect, that the chase is not enclosed, 
and has not only a larger compass and 
more game, but also a greater number 
of keepers and officers. (See 4 Co. [nst. 
314 j Manw. For. Laws, 49; Crompt. 
Jurisd. 148 ; 2 Bl. Com. 38.) Jacob. 

Also, chase is used to mean the priv
ilege or right, independent of ownership 
of the land, of keeping beasts of chase,' 
and hunting them, within a certain 
tract. 

CHATTEL. Strictly, the term chat
tels em braces every species of property 
less than a freehold in lands, and, when 
used to signify movable things only, 
should be qualified by prefixing "per,,
sonal ;" while interests in land (less 
than freehold) are properly designated 
chattels real. But chattels alone is • 
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often, though loosely, used to signify Chattels includes a term for years in 
movable articles, in distinction from all lands. Barr v. Doe d. Binford, 6 Blackf. 

interests in lands, and from rights in 83~ lease for ninety-nine years, renewable 
action. for ever, by the common law, is only a chat-

The name given to things wbich in law tel interest; but, by the statutes of Ohio, is 
are deemed personal property. Chattels made real property. McLean v. Rockey, 
are divided into chattels real and chattels 3 McLean, 235. 
personal; chattels real being interests in A title-deed is a personal chattel; tbough 
land which devolve after the manner of it is so connected with and essential to the 
personal estate, as leaseholds. As opposed ownership of real estate, that it descends 
to freeholds, they are regarded as personal with it to the heir. Wilson v. Rybolt, 17 
estate. But, as being interests in real Ind. 391. 
estate, they are called chattels real, to dis- Chattels embraces living things: slaves, 
tinguish them from movables, which are horses, cattle, hogs, &c. Pippiu v. Ellison, 
called chattel's. personal. ( Cowel; 2 Bl. 12 Ired. L. 61. 
Com. 385-387; 2 Steph. Com. 2; Wms. R. Notes are chattels; and the word cbat-
P. &-P. P.) ,Mozley &- W. tels implies property or ownership. To 

The difference between freeholds and aver, in an indictment for stealing securi
non-freeholds, or chattel interests, consists, ties, that they were the goods and chattels 
for the most part, in the fixity or non-fixity of the owner, naming him, is a sufficient 
of their duration. It is the latter property, averment of ownership. People v. Hol
viz., uncertainty, that characterizes a free- brook, 13 Johns. 90; People v. Frost, 1 
hold; it is the former, viz., certainty, that Dou,gl. 42; State v. Bartlett, 55 Me. 200. 
characterizes a non-freehold. Hence every Tha t the rolling-stock of a railroad is 
tendency of a definite duration is a term; no~ chattel property, see Bement v. Platts
i.e., a period accurately ascertained during bnrgh, &c. Co., 47 Barb. 104. 
which the interest or estate is to endure. That the phrase goods and chattels in
The non-freeholds are deemed merely chat- cludes coin, see Hall v. State, 3 Ohio St. 575. 
tel interests, and differ from freeholds not It includes choses in action as well as those 
only in quantity, but in order and kind; for in possession. King v. Ford, 12 Coke, 1; 
freeholds are considered of greater interest Ryall v. Rolle, 1 Atk. 182. 
than non-freeholds, and, therefore, if a term CHATTEL MORTGAGE. A mort
of one thonsand years and an estate for gage upon chattel property; usually, in 
life vest in the same person, in the same 
right, the term will merge in the life-estate, practice, upon personal chattels, or 
unless an intervening estate prevent such movable articles i for, when chattel in
a union of interests. Chattel interests de- terests in real property, or rights in 
volve upon the personal representatives of action, are to be used as security, an as
the owner. Five species of estates rank as 
chattel interests: estates for years, from signment, either expressed to be condi
year to year, at will, by elegit, and on tional and for the payment of the debt, 
sufferance. Wharton. or absolute in form, but accompanied by 

Chattels are divided into real and per- some counter-engagement for a return 
sonal. Chattels real are such as concern 
real estates, or landed property, and are so upon payment, is ordinarily employed; 
called because they are interests issning and is spoken of as an assignment as col
out of such kind of property; as the next latJral security. There may, however, 
presenta tion to a church, terms for years, -- _'h b dl b f 
estates by statute merchant, statute staple,/ wiuou te yea mortgage 0 a chattel 
elegit, &c. Chattels personal are generally real i of a lease for years, for example. 
such as are mova.ble, and may be carried The term chattel mortgage does not nec
about the person of the owner wherever he essarily imply a sea.led instrument. A bill 
pleases to go; such as money, jewels, gar- of sale or other writing, intended as a secu
ments, animals, household furnitnre, and rity, tllough not under seal, is covered by 
almost every description of property of a the term. Ranch v. Oil Co., 8 W. Va. 36, 40. 
movable nature. Things personal, how- A chattel mortgage is a conditional 
ever, are not confIDed to movables; for as transfer or conveyance of the property it
things real comprise not only the land itself, self. The chief distinctions between it 
but snch incorporeal rights as issue out of and a pledg-e are, that in the latter the 
it, so things personal include not only those title, even after condition broken, does not 
tangible subjects of property which are _ pass to the pledgee, wbo has only a lien on 
capable of locomotion, but also the incor- the property, bnt remains in the pledgor, ' 
poreal rights or interests which may grow who has the right to redeem the property 
out of or be incident to them; to which at any time before its sale; besides, the 
class may be assigned tile term incorporeal possession of the property must, in all 
chattels. Brown. cases, accompany the pledge, and, at a sale 

Chattels personal are movables only; thereof by the pledgee to satisfy his de
chattels real are such as savor only of the mand, he cannot become the pnrchaser; 
realty. Putnam v. Westcott, 19 Johns. 73. whilst by a chattel mortgage the title of the 
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mortgagee becomes absolute at law, on the ' 
default of the mortgagor, and it is' not es
sential to the validity of the instrument 
that possession of the property should be : 
delivl'red, and, on the foreclosure of the ' 
mortgage, the mortgagee is at liberty to 

,become the:puTchaser. Wright v. Ross, 36 , 
Oal. 414, 428, 441. 

'fhe material distinction between a 
pledge and a mortgage of chattels is, that 
a mortgage is a conveyance of the legal 
title upon condition, and it becomes abso
lute in law if not redeemed by a given time; 
a pledge is a deposit of goods, redeemable 
on certain terms, either with or without a 
fixed period for redemption. In pledge, tbe 
general property does not psss, as in the ' 
case of mortgage, and the pawnee has only 
a special property in 'the thing deposited. 
'The p'awnee must choose between two rem- ' 
edies: a bill in chancery for a jndicial sale 
under' a' decree of foreclosure, or a sale 
without judicial process, on the refusal of 
the debtor to redeem, after reasonable no
tice to do so. Evans v. Darlington, 5 

'Black! 320; see also Jordan v. Turner, 3 
Id.309. 

CHAUD-MEDLEY. In the heat of 
an affray. An old term applied to de
scribe a homicide, the guilt of which is 
deemed extenuated by its having oc
curred in heat of passion aroused by 
an 'unpremeditated fight. Compare 
CHANCE-MEDLEY. 

CHEAT, v. To defraud; to swindle. 
Cheat, n. i An act of defrauding or 
swindling; also, a person wh\l has per- ' 
petrated such act. 
, To 'render cheating criminally punish
able, it must, as a general rule, be per
petrated by means of some false pre
tence, or by using some false tokeu; and 
the offence thus committed bears the 
name, in most of the United States, of 
false pretences, or, more fqlly, obtaining 
money (or property) by false pretences. 

Many acts which would be denounced as 
cbeats by the principles of morality are 
not legallY"cheats; as, where a person got 
possession of a promissory note by pretend
ing that he wished to look at it and then 
refused to return it to the holdcr, it was 
held a mere private fraud, not punishable 
criminally. People t'. Miller, 14 Johns. 
371; and see Lambert v. People, 5 Cow. 578. 

A cheat or fraud, indictable at common 
law, must be such as would affect the pub
lic, such as common prudence cannot 
guard against; as by using false weights 
and measures, or false tokens, or where 
there is a conspiracy to cbeat. reople v. 
Babcock, 7 Johns. 201; People v. Johnson, 
121d. 292; People v. Miller, 14 Id.371. 

CHECK; CHEQUE. A written 

order or request, addressed to a bank or 
banker, directing the drawee to pay a 
specified sum, either to the bearer or to 
a payee named or his order. 

Some of the definitions say that it is 
drawn hy a person having money on de
posit in 'the bank; but we think this is 
not a necessary element in the defini
tion. An order to pay money made by 
on~ who has no account with the bank 
desiguated is not the less within the 
word check, on that account. Such 
orders are sometimes drawp and passed, 
in good faith, between merchants. as 
memoranda of indebtedness merely, the 
word memorandum being indorsed on 
the face to siguify they' are not to be 
presented, and these are called memo
randum 'checks; also, they are drawn 
and passed by mistake, or for purpose 
of fraud, and are then styled bogus or 
flash checks. See CERTIFIED CHECK; 
CROSSED CHECK. 

A check is an order for payment of 
money. Smith v. Branch Bank, '&c., 7 Ala. 
800; State v. Crawford, 13 La. Ann. 300; 
People v. Howell, 4 Johns. 296. 

Checks, like bills, are negotiable instru
ments, generally payable to bearer, but 
sometimes to order, requiring, as essential, 
a drawer, drawee, and payee. Hewitt v. 
Goodrich, 10 Ala. 340. 

A draft drawn on a firm who do not ap
pear to be bankers is not to be deemed a 
check, but an inland bill of exchange. One 
thing w bich distinguishes a check is, that 
it is always drawn on a bank or banker. 
Harris v. Clark, 3 N. Y. 93. 

A check is an order to pay the holder a 
sum of money at the bank, on presentment 
of tbe check and demand of the money. 
-No notice to the bank or acceptance by it 
is required, nor is it entitled to grace. It is 
payable on presentment, and not before. 
Bullard v. Randall, 1 Gray, 605; Bowen v, 
Newell, 5 Sa7ldj'. 326. 

A check upon a bank, unttl accepted, is 
merely an order upon the hank. The bank 
is not liable upon it; and it may be re
voked. Schneider v. Irving Bank, 1 Daly, 
500_ 

A bank-check is substantially the same 
as an inland bill of exchange; and, in gen
eral, is governed by the law applicable to 
bills of exchange and promissory notes. 
Minturn v. Fisher, 4 Cal, 35; Succession of 
Kercheval, 14 La. Ann. 457; Barnet v. 
Smith, 30 N. H. 256; Cruger v. Armstrong, 
3 Johns. Cas. 5; Harker v. Anderson, 21 
Wend. 372; Woodruff v. Merchants' Bank, 
25 ld. 673; Murray v. Judah, 6 Cow. 484. 

That a check is not a bill of exchange, 
see Conroy v. Warren, 3 Johns. Cas.'259. 

A bank-check is the appropriation of a 
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specific sum, and differs from an ordinary Great Britain or throughout the United 
bill of exchange. Stewart v. Smith, 17 States. The title imports the powers 
Ohio St. 82; Anderton v. Shoup, ld. 125. 

A check is an order to the bank to pay and duties of a presiding officer, and a 
the IDl'mey of the drawer to the payee; an 'certain general charge and care of the 

,appropriation of money; of cash. A bill rontine and' course of business of the 
of exchange is a matter of credit. Ga. Na- court; but not, usually, any greater 
tional Bank v. Henderson, 46 Ga. 487; see 
also Champion v. Gordon, 70 Pa. St. 474. powers, or more authoritative vote in 

A check differs from an ordinary bill of the decision of causes. See ASSOCIATE. 
exchange in the following particulars: Chief justiciar. Under the early 

1. It is drawn on a bank or bankers, and Norman kings, the highest officer in the 
is payable immediately on presentment, 
without any days of grace. kingdom next to the king. 

2, It is payable immediately on present- - Chief rents, were the annual pay
'ment, and no acceptance as distinct from ments of freeholders of manors; and 
payment is required. were also called quit-rents, because by 

3. By its terms it is supposed to be 
drawn upon a previous deposit of funds, ' paying them the tenant was freed from 
and is an absolute appropriation of so much all other rents or services. 2 Bl. Com. 
money in the hands of the bankers to the 42. 

, holder 'of the check, to remain there until Examination in chief. The first or 
called for, and cannot after notice he with-
drawn hy the drawer. Matter bf Brown,2 principal examination of a witness by 
Story, 502; Lester v. Given, 8 Bush, 357,. the counsel of the party for whom he is 

CHIEF. Principal; one eminent in called \ more commonly called the direct 
power or importance; the most promi- examination. 
nent or valuable of several. Tenants in chief. In feudal Ian-

The word ' is most used in jurispru- guage, tenants who hold immediately 
dence, in phrases such as the following: under the king; otherwise called ten-

Chief baron. The title of the ants in capite. Jacob j Mozley §r W. 
chief judge in the English court of ex-, CHILD. Is used, irrespective of par-
chequer. entage, to denote a young person of 

Chief clerk. The clerk in a bureau, either sex; and in this sense signifies, 
office, or establishment who has the strictly, one who has not reached pu
:first place, and usually the charge and berty, though often used without any 
Qversight of the course of business, . very distinct implication as to years, . 
'subject to the general direction of the other than that , it means youthfulness, 
head. tender age, early years. Chitty, indeed, 

In the organization of the public busi- says (Med. JUl'. ch. xii. p. 437), that 
ness of. the United States government , medical authorities arrange the subject 
at Washington, there is in each depart- of age under six principal periods; as in
ment and each of the larger 'bureaus and fancy, childhood, boyhood or girlhood, 
offices a chief clerk; and the statutes adolescence, adult age, and old age, 
provide that each chief clerk shall su- and consider childhood as extending 
pervise, under the direction of his imme- from the completion of the first to the 
diate supervisor, the duties of the other completion of the second dentition; but 
clerks, and see that they are faithfully this complex division and precise no
performed; also, that he shall take care menclature is not to any extent regard
that the duties of the other clerks are ed in jurisprudence, where it is not 
distributed with equality and uniform- uncommon to speak of the rights of 
ity; and shall make certain reports to and protection extended to a child be
his superior. fare birth, and, on the other hand, to 

The Stat. 15 & 16 Vict. ch. 80, § 6, apply the term to those who have nearly 
authorized the appointment of chief reached legal majority. On account of 
clerks of judges in equity, to act in the this vagueness of the term, statutes par
place of the abolished masters in ordi- ticnlarly relating to the control of chil
nary.dren very usually specify the ages m-

Chief justice. The title very gen- tended. Thus, the Stat. 36 & 37 Vict., 
erally given to the principal judicial to regulate employment of children in 
officer of any superior court of justice in agriculture, declares that child in the 
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act means a child under twelve years. 
The New York act of 1853, ch. 185, rela
tive to idle and truant children, speaks 
of " any child between the ages of five 
and fourteen years;" and the act of 
1874, ch. 116, speaks of "any child 
under the age of sixteen years." 

Child is also used, irrespective of age, 
to denote parentage or descent, or as 
equivalent to offspring; and in this 
sense signifies, strictly, lawful issue be
gotten or born of one's body, and in the 
first degree of descent; though often 
used, and not improperly, especially 
when accompanied by qualifying words, 
in a broader sense. 

The two senses of the term are quite 
distinct. Thus, when it is used in a 
statute chartering an asylum or hospital 
for children, authorizing apprenticeship 
of children, regulating attendance or 
instruction of children at schools, or 
punishing child-stealing, or abuse of a 
female child, or in decisions upon the 
competency of a child to testify, no 
suggestion is involved as to parentage; 
the distinguishing element which con
stitutes the child is youthfulness. Upon 
the other hand, when it is used in a 
statute regulating the descent or distri
bution of property, or in deeds or wills 
giving property to a grantor's or a testa
tor's children, age must be laid wholly 
out of view; a man,of sixty will inherit 
or take under the designation of a child, 
as surely as an infant will, if proper 
proof of parentage is made. 

The following are representative de
cisions upon the different distinctions 
and refinements in the use of the word 
in the law: 

A female ceases to be a Child, within a 
statute defining classes of females on whom 
rape may be committed, and becomes a 
woman, at the age of puberty, and not at the 
age of majority. Blackburn v. State, 22 
Ohio St. 102. 

Whether child is a word of purchase or 
of limitation, &c. . 

In the construction of devises, child or 
children is naturally and primarily a word 
of purchase; and this effect will be given 
to it in the absence of any thing to show 
that a different meaning was intended, or 
must be attributed in order to 'carry into 
effect the purpose of the testator. Re 
Sanders, 4 Paige, 29:1; Murphy v. Harvey, 
4 Edw. 131 ; Armstrong v. Moran, 1 Bradf. 
314; Rogers v. Rogers, 3 Wend. 503; Chrys-

tie v. Phyfe, 19 N. Y. 344; Stokes v. Tilly, 
9 N. J. Eq. 130; Bowers v. Bowers, 4 Heisk. 
293; Stubbs v. Stubbs, 11 Humph. 43; 
Dewitt v. Dewitt, 11 Sim. 41 ; Doe v. Perryn, 
3 Durnj. g. E. 484; Carne v. Roch, 7 Bing. 
226 . 
. -In the natural and primary sense of the 

word children, it implies immediate off
spring, and, in its legal acceptation, is not a 
word of limitation, unless it is absolutely 
necessary so to construe it in order to give 
effect to the testator's intention. Echols v. 
Jordon, 39 Ala. 24. 

When an intention appears on the part of 
a testator to use child or children as a word 
of limitation, that cOllStruction will be 
placed upon it, in order to give effect to the 
intent. Stokes v. Tilly, 9 N. J. Eq. 130. 

In a devise or conveyance to a person 
and the children of his body, the word chil
dren is not one of limitation, but of pur
chase, and creates a remainder. Beacroft v. 
Strawn, 67 Ill. 28. . 

In a conveyance to an unmarried woman 
and her children, children is a word of pur
cbase, and she takes a. life-estate, with re
mainder to her children. Fales v. Currier, 
55 N. H.392. 

In a devise of lands to a woman and her 
children, she having children living at the 
time. the word children must be taken as a 
word of purchase, and the children will 
take a joint estate with the mother. Jones 
v. Jones, 13 N. J. Eq. 236. 

The testator devised to his daughter" J, 
and snch her child or children as shall, at her 
decease, be living, and shall have attained, 
or shall thereafter attain, the age of twenty
one," all the residne of his estate, and the re
version, remainder, rents, &c., "to her sole 
and separate use," as though she were un
married. It was held that J took an estate 
for life. The words "child or children" in 
such a provision are words of purchase, and 
the remainder is contingent. Tayloe v. 
Gould, 10 Barb. 388. 

A deed was made" to A and B during 
their lives to hold in moieties, and at their 
death one moiety to the children of A and 
their heirs, and the other moiety to the 
children of B and their heirs." It was held 
that "children" and "their heirs" were 
words of purchase, not of limitation. Perry 
v. Calhoun, 8 Humph. 551. 

The words" children for ever," occurring 
in a devise of real estate, were held to be, 
when construed whh the context, words of 
inheritance only, and to have been used in 
the sense of heirs, or heirs of the body. 
Moran v. Dillehay, 8 Bush, 434. 

" Children, issne of their or either of their 
bodies," are necessarily words of purchase 
in a deed. Melsheimer ". Gross, 58 Fa. St. 
412. 

How compared with" heirs" and" issue." 
Children is ordinarily a word of descrip

tion, limited to persons standing in the same 
relation, and has the same effect as if all the 
names were given; but heirs, in the absence 
of controlling or explanatory words, in-
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chIdes more remo.te descendants, and is to be 
applied per stirpes. Balcom 11. Haynes, 14 
Allen, 204. 

The word children, in a will, should not be 
construed as synonymous with heirs, when 
to do so would conflict with testator's inten· 
tion. That intention will be effected by 
applying the word children to the personal 
property, and the word heirs to the lands. 
Akers v. Akers, 23 N .• T. Eq. 26. 

The word heirs, in its natural significa· 
tion, is a word of limitation; and it is pre
sumed to be used in that sense, unless a 
contrary intention appears. But the term 
children, in its natural sense, is a word of 
purchase, and is to be taken to ha ye been 
used as such, unless there are other expres· 
sions in the will showing that the testator 
intended to use it as a word of ,limitation 
only. Re Sanders, 4 Paige, 293; Rogers v. 
Rogers, 3 Wend. 503. 

Children, in a will, has not ordinarily the 
technical force of issue in a limitation oyer. 
Sherman v. Sherman, 3 Barb. 385. 

Children, in a deyise, may be construed 
issue, when necessary to effectuate the 
manifest intention of the testator; as in a 
deyise to a married woman, "to her and her 
children for eyer." Merryman v. Merryman, 
5 Munf. 440. 

It may be construed issue, or heirs of the 
body. Parkman v. Bowdoin, 1 Sumn. 359. 

There is a well-ilettled distinction between 
the import and technical effect of children, 
and of heirs of the body, as these expres· 
sions are used in wills. Johnson v. Johnson, 
2 Metc. 331. 

The natural and proper meaning of child 
or children, in a will, is issue in the first de· 
gree, immediate lineal descendants. That 
meaning should be assigned, unless there is 
something in the context to show a different 
intent. Wharton v. Silliman, 22 La. Ann. 
343; Sherman v. Sherman, 3 Barb. 385; 
Moon v. Stone, 19 Gratt. 130, 328; Hussey 
v. Berkeley, 2 Eden, 194. 

Children, in a will, may include issue, 
howeyer remote, and will be held to include 
such issue wheneyer the reason of the case 
demands it. Prowitt v. Rodman, 37 N. Y. 42. 

Are grandchildren included ~ 
The words" child" and" children" do not, 

in natural and proper signification, nor as 
;-- ordinarily used in wills, deeds, &c., include a 

grandchild or grandchildren. They should 
be construed, in absence of something to 
show a different intent, as meaning descend· 
ants in the first degree; the first generation 
of offspring. Ingraham v. Meade, 3 Wall. 
Jr 32; Feit v. Vanatta,21 N. J. Eq. 84; 
Willis v. Jenkins, 30 Ga. 167; Mowatt v. 
Carow, 7 Paige, 328; Marsh v. Hague, 
1 Edw. 174; Stires 11. Van Rensselaer, 2 
Bradf.172; Tillinghast v. D'Woif, 8 R. 1.69. 

Children, in a will, may be read as in· 
cluding grandchildren, in two classes of 
cases only: Where the bequest or deyise 
must be inoperatiYe, unless the word is thus 
extended; and where the context clearly 
shows that the testator intended to embrace 

grandchildren. Brokaw v. Peterson, 15 No 
J. Eq. 194; Churchill v. Churchill, 2 Metc. 
(K.'I/.) 466; Mowatt v. Carow, 7 Paige, 328; 
Cromer v. Pinckney, 3 Barb. Ck. 466, 475; 
Phillips v. Beal, 9 Dana, 1; Marsh v. Hague, 
1 Edw. 174; Tier v. Pennell, Id. 354; s. P. 
Walker v. Williamson, 25 Ga. 549; Willis 
11. Jenkins, 30 !d. 167; Denny v. Closse, 
4 Ired. Eq. 102; Ward v. ·Sutton, 5 Id. 
421; Mordecai v. Boylan, 6 Jones Eq. 365; 
Jarden's Estate, 3 Phila. 438; Tipton v. Tip. 
ton, 1 Coldw. 252. 

Children can be extended to include 
grandchildren, only from the context in 
which it occurs, or from its use in a case 
where the person using it must know that 
there neither then is, nor can afterwards be, 
any person within the first generation to 
whom it can be applied. Willis v. Jenkins, 
30 Ga. 167. 

Only where there can be no other con
struction. Reeyes v. Brymer, 4 Ves.698. 

The word children sometimes embraces 
grandchildren; but this is only underparticn. 
lar circumstances, as where there are no per
sons to answer the description of children in 
the primary sense; or where there could not 
be any such at the time or in the eyent con
templated; or where the testator has clearly 
shown, by the use of other words, that he 
used the word children or grandchildren. 
as synonymous with issue or descendants 
generally. Heyward v. Hasell, 2 S. G. 
510. 

Where a testator gaye certain estate to 
his children, to be equally diyided between 
them, such as haye receiyed adyancements 
to account therefor, and, among them, nam
ing T as haying, "in his lifetime," receiyed 
a specified amount, it was held that the word 
children included his grandson, T. D., the 
son of T. Scott v. Nelson, 3 Port. 452. 

Children, in a deed of gift conyeying 
slayes to be held in trust for a married 
woman, so long as her marriage relation 
should subsist, and, upon its dissolution, to 
go absolutely "to the present and future 
children, the offspring of said marriage, 
that may be liYing at the time of tbe hap
pening of such dissolution of marriage," 
was held to be used in its ordinary sense, 
and not to include grandchildren. McGuire 
v. Westmoreland, 36 Ala. 594. 

Where a testator proyided in his will that 
the balance of his estate, after pa.ying his 
debts, should be equally diyided among his 
children, it was held that grandchildren 
living at the time of his death took no part 
of the estate under the will. Hopson f.'. 

Commonwealth, &c., 7 Busk, 644. 
A devise to the children of the testator's 

sister, one of whom was dead at the time 
of the execution of the will, passes nothing 
to the descendants of such decedent. Sheets 
v. Grubbs, 4 Mete. (K.V') 339. 

.In a codicil authorizing executors to ap
propriate a certain fund to the widow of 
the testator's deceased son, "for the benefit 
of her children until the estate shall be 
finally settled," the word children does not 
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embrace grandchildren. Tayloe v. Mosher, 
29 Md. 443. 

The words" such of my children as shall 
then be living," were held not' to' include a 
child living at the time named, of a child 
who was dead. Thompson u. Ludington, 
104 MaJJs. 193. 

Wl1ere it appeared from the will that the 
testator understood' the distinction between 
children and issue more remote, the court 
held that the latter could not be included in 
a division directed to be 'made among chil
dren. Boylan v. Boylan, Phill. Eq. 160. 

A remainder .. to children and their 
heirs," includes the testator's granddaugb
ter. Neave v. Jenkins, 2 Yeates, 414. 

Under Stat. 43 Eliz. ch. 2, § 7, requiring 
'the father and grandfather, &c., or the chil
dren of any poor person, to maintain him, 
it has been held that the word children does 
not include grandchildren, and that a grand
child is not liable for the maintenance of 
'his' grandfather. Maund v. Mason, L. R. 
9 Q. B. 254. 

The word children, in the act of congress 
of June 4, 1852, for the relief of surviving 
soldiers of the revolution, and the acts in 
addition thereto, embraces the grandchil
dren of the deceased pensioner, whether 
'their parents died before or after his de
cease j and the grandchildren are entitled, 
per stirpes, to a distributive share of the 
pension. Walton v. Cotton, 19 How. 355. 

Are illegitimates included 1 
The general rule is that children, in a 

'bequest 'or devise; means legitimate chil
dren: Under a devise or bequest to chil
dren, as a class, natural children are not 
included, unless the testator's intention to 
include them is manifest, either by express 
'designation or necessary iInplication. Heater' 
t·. Van 'Auken, 14 N. J. Eq. 159 j Gardner v. 
Heyer, 2 Paige, 11. 

When 'legitimate, children exist at the 
time 'of making the ' will, so as to satisfy 
the words of the devise or beqnest in theii.
primary sense, an illegitimate child cannot , 
take under ' a general devise or bequest to ' 
'children, as a class, unless something ap-' 
pears on the face of the will to show an 
intention to include others besides legitimate 
children. Collins v. Hoxie, 9 Paige, 81 j s. P. 
Cromer v. Pinckney, 3 Barb. Oh. 466; Cart
wright v. Vawdry, 5 Ves. 530; Gardner v. 
Heyer, 2 Paige; 11 j Radcliffe v. Buckley, 
10 Ves. 195 j Harris v. Lloyd, Turn. go Russ. 
310 j Swaine v. Kennerly,l Ves. go Bea.469. 

If there are no legitimate cbildren, it is 
allowable to prove the situation of the tes
tator's family, to enable tlle court to ascer
tain that, in a devise to children, he intended 
natural children. Gardner,v. Heyer, 2 Paige, 
11. ' 

An 'allegation that certain named persons 
.. are his only legitimate children," is not a 
sufficient averment that they are the only, 
heirs-at-Iaw of the decedent. Martm v. 
Martin, ,22 Ala. 86. 

A testator, whe was one of two illegiti
mate children of -the same parents, devised 

certam land to his "mother," naming her, 
and to "her children for ever." Bya sub
sequent clause, he made certain bequests 
to his" sister," the other illegitimate child, 
by name. Held, that the term children, m 
the devise; did not include the illegitimate 
,daughter. Shearman v. Angel, 1 Bailey 
Oh.351. 

The rule that a limitation over, in a will, 
upon the death of a legatee leaving no 
children living at his death, has reference 
to legitimate children only, is not affected 
by a statute enabling illegitimate children 
to inherit. Thompson v. McDonald, 2 Dev. 
go B. L. 463. 

By the common law,"" child" and "chil
dren," when used in statutes, wills, and legal 
instruments 'generally, meant legitimate 
child, &c. But, as' used' in the early Con
necticut statutes of distributions, it includes 
illegitimates as well as legi,timates. So held 
in a case where the right to take through 
the mother, not the father, was mvolved. 
Dickinson's Appeal, 42 Conn. 491. 

Children, as used in the Illinois statute 
of- wills, concerning illegitimates, is used in 
the sense of offspring of the mother, and 
is not confined to children born m lawful 
wedlock.- Rogers v. Weller, 5 Biss. 166. 

Children, as used in Mass. Rev. Stat. ch. 
62, § 21, relating to wills, does not include 
an illegitimate child; and unless such child 
is provided for eo nomine, he cannot share 
in the testator's estate. Kent v. Barker, 2 
Gray, 535. 

Ba~tards · are not comprehended under 
the word children, in the Mississippi statute 

.of descents and distribution of estates. Por
ter v. Porter, 8 Miss. 107. 

-Are -step-children included 1 , 
The word children, in a will, should be 

construed as meaning full, lineal descend
ants only, and not as embracing 'step-chil
dren, unless a different intention is clearly 
shown. Barnes v. Greenzebach, 1 Edw. 41 ; 
Matter of Hallet, 8 Paige, 375; Cutter v. 
Doughty,23 Wend. 513. 

Espeeially and where the testator has, in 
otber parts of his will, spoken of a step
child in, distinction from children, this will 
afford a strong prcsumption that he did not 
intend to include such step-child or his issue 
in a. devise to children and grandchildren. 
Barnes v. Greenzebach, 1 Edw. 41 j Law
rence v. Hehbard, 1 Bradf. 252. 

Under a devise to "my wife and chil
dren," the children of the wife only are not 
entitled, but the children of the husband, 
whether horn before or after the marriage 
of the survi vmg, or of a prior deceased, 
wife, will take. Carroll v. Carroll, 20 Tex. 
731. 

A step-child has been deemed a child 
within the rules that wbere a child resides 
in his father's household, receiving support 
and rendering' services, neither party can 
afterwards sustain a claim against the other 
for compensation. Sharp v. Cropsey, 11 
Barb.'224 j Williams v. Hutchnison, 5 Barb. 
122, 3 N. Y. 312. 
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A step-chIld 'bas been deemed a child' 
within the rule giving a father an action 
for seduction of his daughter. Bartley v. 
Richtmeyer, 4 N. Y.38; Bracy v. Kibbe, 31 
Barb. 273; Fernslee v. Moyer, 3 Watts!t S. 
416; Edmonson v. Machell,2 Durnj. !t E. 
4;' Irwin v. Dearman, 11 "East, 23. 

Under the New York statute, 1 Rev. Stat. 
614, §§ 1, 2,-that the father, mother, and 
children of any person unable to support him
self must maintain him, - a husband is not 
obligable to maintain his wife's child hy a 
former husband;' for the statute extends 
only to natural relatives. Gay v. Ballou, 4 
Wend. 403; Williams v. Hutchinson, 5 Barb. ' 
122, 3 N. Y. 312; Bartley v. Richtmyer, 3 
N. Y. 38; Elliott v: Lewis, 3 Edw. 40. 

Adopting such child takes authority and 
'liability of father. Gorman v. State,42 Tex. 
221; Mowbry v. Mowbry, 64Ill. 383. ' 

Are ' after-born children included 1 
A general bequest, by a testator, to his 

children, will, in general, be construed to 
embrace all his children at the time of his 
death. as well those born after the making 
of the will as those born before. Chase v. 
Lockerman, 11 Gill !t J. 185; Walker v. 
Williamson, 25 Ga. 549. 

A bequest to children as it class, to take 
effect after'the termination of an interven
ing estate, will include after-born children. 
Bowers v. Bowers, 4 Heislc. 293. 

A devise to " all the children" of a per
son, as a class, will include those only who 

'are living at the time of the testator's death. 
Lorillard v. Coster, 5 Paige, 172. 

Under a devise to "my children," it has 
been held that only those living at the death 
of the testator can take; and the grand

' children take nothing. Jackson v. Staats, 
11 Johns. 337. 

A posthumous child is entitled to a dis
tributive share under the statute of distri
butions.' Hill v. Moore, 1 Murph. 233. 

A devise to the children of the testa tor, 
in general terms, does not include a post
humous child; and he may claim, under the 
statute of Virginia, as pretermitted by the 

, will. Armstead v. Dangerfield, 3 Mun! 20. 
Childish, implies a degree of reason or 

intelligence. ,Mulloy v. Ingalls, 4 Neb. 115. 
Child's part, ex vi termini, imports as 

large a share as any child has. Davis v. 
Duke, Cam. !t N. 361. 

CHILTERN HUNDREDS. The 
Chiltern Hundreds are three tracts, 
Stoke, Desborough, and Bonenham, 
which were, in former years, it is said, 
much infested by robbers, to repress 
whom the office of steward was created. 
His duties long ago ceased; and the 
office is now a fiction, used by mem
bers of parliament who wish to resign. 
By English law, one who has been 
elected member of parliament is nnder 
obligation to serve, and cannot resign; 
bnt, "by statute,' if' , he takes office , 

nnder the crown, his seat is thereby 
vacated. Therefore, a member desir
ing to return to private life suggests 
to the lords of the treasury that he 
should be appointed 'steward of one of 
the Chiltern Hundreds. The appoint
ment is made, as a matter of course; 
and, being announced, the seat of the 
member becomes vacant, and may be 
filled by a new election. The steward 
then resigns his stewardship. (May's 
Parl. Prac. 576; 2 Hatsell, 41; Rogers 
Elect.) Bouvier. 

CHIROGRAPH. An instrument of 
gift or conveyance attested hy the subscrip
tion and crosses of the witnesses, and which 
was in the Saxon times called chirographum, 
and which, being somewhat changed in form 
and manner by the Normans, was bY,them 
styled charta. Anciently, when they made 
a chirograph or deed which required what 
is now called a counterpart, tlley engrossed 
it twice upon one piece of parchment con
trariwise, leaving a space between, in which 
they wrote in great letters the word chiro
graph, and then cut the parchment in two 
through the middle of the word, concluding 
the deed with In cujus rei testimonium utraque 
pars mutuo scriptis presentibus fide media sigil
lum suumftcit apponi. This was afterwards 
called dividenda, because the parchment was 
so divided or cut. And the first use of 
these chirographs was in Henry III.'s time. 
Chirographs were also of old used for a fine. 
( Gowel.) Brown. . 

Chirographer of fines. Tbe title of 
the officer of the common pleas who en
grossed fines in that court so as to be 
acknow}~d~e~ ilJto a perpetual record. 
Gowel. ~ - f'Yr.N' I? f 
'CHOSE. Thilig; any matter of per

sonal property. The word is little used 
alone; but the phrase chose in action 
recurs frequently. 

Chose is used in the common law with 
divers epithets; as chose local, chose tran
sitory, and chose in action. Chose local is 
such a thing as is annexed to a place, as a 
mill, and the like; and chose transitory is 
that thing which is movable, and may be 
taken away, or earried from place to place. 
Chose in action is a thing incorporeal, and 
only a right; as an annuity, obligation for 
debt, &c.; and generally any cause of suit 
for any debt, duty, or wrong. Jacob. 

Chose in action is any right to dam
ages, whether arising from the commission 
of a tort, the omission of a duty, or the 
breach of a contract. Pitts v. Curtis, 4 
Ala. 350; Magee v. Toland, 8 Port. 36. 

The phrase chose in action is now not 
confined to demands upon which there ie 
a present, complete right of action. A note, 
bond, or other promise not ,negotiable, is a 
chose in action, before the promisor or 
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obligor is liable to an action on it, as well 
as after. A note for money, payable on 
time, is a chose in action as soon as it is 
made, and is immediately assignable. So a 
note payable in work, after a certain day, 
to the promisee or bearer, on demand, is 
a chose in action, and assignable before 
or after that day, and before demand, 
thongh no action could be maintained on it 
till after matnrity and demand. Haskell v. 
Blair,3 Gush. 534. 

Chose in action inclndes all rights to per
sonal property, not in possession, which may 
be enforced by action; demands arising ont 
of torts as well as contracts. Gillet v. Fair
child, 4 Den. 80. 

As used in the United States bankrnpt law 
of 1867, § 14, specifying what rights of ac!tion 
pass to the general assignee, the phrase 
does not include an action for malicious 
prosecution. Noonan v. Orton, 34 Wis. 259. 

Chose in action is a phrase which is some
times used to signify a right of bringing an 
action, and, at others, the thing itself which 
forms the subject-matter of that right, or 
with regard to which that right is exercised; 
but it more properly inclndes the idea both 
of the thing itself and of the right of action 
as annexed to it. Thus, when it is said 
that a debt is a chose in action, the phrase 
conveys the idea, not only of the thing it
self, i.e., the debt, but also of the right of 
action or of recovery possessed by the per
son to whom the debt is due. When it is 
said that a chose in action cannot be as
signed, it mcans that a thing to which a 
right of action is annexed cannot be trans
ferred to another together with such right. 
Brown. 

Chose in possession is where a person 
has not only the right to enjoy, but also the 
actual enjoyment of, the thing. Wharton. 

CHRISTIAN, adj. Pertaining to 
Christ or his religion; professing Christi
anity. Webster. ItisalSousedinthesense 
of ecclesiastical, as a Christian court; and 
to denote the name given in haptism to 
a person, or the first name by which he 
is called, as distingnished from the 
family name, or surname. Christian, 
n.: One who believes in, or is supposed 
to assen.t to, the doctrine and precepts 
taught hy Christ. 

Christian is used in the New Hampshire 
constitution, in its ordinary sense, to desig
nate one who believes or assents to the truth 
of the doctrines of Christianity, as taught 
by Jesus Christ in the New Testament, or 
who, being born of Christian parents or in 
a Christian country, does not profess any 
other religion, or belong to any of the other 
religious divisions of men. This is the 
scnse in which .the word is ordinarily used 
in constitutions and statntes and legal 
documents, and refers to persons commonly 
known as nominally Christians, rather than 
to those who, professing the faith of Bome 

particular church, are termed Christians, in 
the theological or sacred sense of the term. 
Hale v. Everett, 53 N. H. 9. 

CHRISTIANITY. The system of 
doctrine and precepts taught by Christ; 
the religion of ·Christ. Christianity is 
part of the common law, both in Eng
land and ~ this country, though in a. 
somewhat more restricted sense in parts 
of the latter; and to maliciously revile 
it is an indictahle offence. Common
wealth v. Kneeland, 20 Pick. 206; Peo
ple v. Ruggles, 8 Johns. 290; Chapman 
v. Gillett, 2 Conn. 41; Updegraff v. Com
monwealth, 11 Sergo ~ R. 394; State v. 
Chandler, 2 Harr. (Del.) 553; 4 Bl. 
Com. 60; Smith V. Sparrows, 4 Bing. 
84; Lindenmuller V. People, 33 Barb. 
548; Rex v. Carlile, 3 Barn. ~ Ald. 161; 
Rex I). Waddington, 1 Barn. ~ C. 26; 
Vidal v. Girard, 2 How. 103; see Cin
cinnati Board of Education v. Minor, 
23 Ohio St. 211. 

CHURCH. 1. A building consecrated 
to Christian worship. In English eccle
siastical law, it is sometimes called a. 
benefice, and includes the glebe, parson
age, a.nd tithes. 1 Crabb's Real Prop. 
77, § 90. The fabric of the church con
sists of the nave or body of the church, 
with the aisles, the chancel, and the 
steeple. Administration of the sacra
ments a.nd sepulture must be annexed to 
a place of worship before it is entitled 
in law to be adjudged a church. 
• 2. The word is also applied to a body 

of persons united under one form of 
government by the profession of the 
same Christian faith and the observance 
of the same ritual and ceremonies; in 
this sense, it may mean either a single 
body of worshippers, or that large mass 
of believers of a common system of 
tenets, who, scattered thronghout the 
qountry, and meeting in many separate 
bodies, are yet united in general faith 
and denominational organization .. 

Church may mean either the building 
consecrated to the worship of God, or an 
assembly of persons united by the profes
sion of the same Christian faith, met for 
religious worship. Robertson V. Bullions, 
9 Barb. 64, 95. 

Church and society are popularly used to 
denote the same thing; namely, a religious 
body organized to sustain public worship. 
Society V. Hatch, 48 N. H. 393. 

Church applies to the communicants and 
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baptized persons rather than to the society 
at large. Ayres v. Weed, 16 Conn. 291. 

The body of communicants gathered 
into church order, according to establisbed 
usage, in any town, parish, precinct, or 
religious society, established according to 
law, and actually connected and associated 
therewith for religious purposes, for the 
time being, is to be regarded as the church 
of snch society, as to all questions of prop
erty depending npon that relation. Steb
bins v. Jennings, 10 Pick. 193; see also 
Anderson v. Brock, 3 Me. 247. 

A congregational church is a voluntary 
association of Christians united for disci
pline and worship, connected with, and form
ing a part of, some religious society, having 
a legal existence. Anderson v. Brock, 3 Me. 
248. 

Church of Eugland is that ecclesiasti
cal organization recognized and endowed 
by the government of England, and 
comprising in its doctrine and discipline 
the national faith. No person can suc
ceed to the British crown who shall not 
join in communion with it, as by law 
established; and by the coronation oath 
the sovereign is bound to maintain the 
Protestant or reformed church estab
lished by law, and to preserve to its bish
ops and clergy all rights and privileges 
as by law do or shall pertain to them. 

Church rate. A sum assessed (by 
English law) for the repair of parochial 
churches by the parishioners in vestry 
assembled. In England, the reparation 
of the body of the church belongs to the 
parishioners, and the power of taxing 
themselves for that purpose is vested 
solely in them. The church-wardens, 
as such, have no power to impose a 
church rate; but if they give notice of a 
vestry for that purpose, and if no other 
parishioners attend, they may alone 
make and assess the rate. It has been 
decided that it is incumbent on a parish 
to impose a rate for the maintenance of 
the church; but, as the payment can 
only be enforced by ecclesiastical cen
sures, it may be resisted with impunity; 
and this has recently been the result in 
many parishes. 

Church-warden. Tlie name of office 
of the gnardians or keepers of the church 
building and property; the representa
tives of the body of the parish. In some 
ecclesiastical corporations, they are cre
ated by charter, and their rights and 
duties definitely explained. In Eng
land, they are sometimes appointed by 

the minister, sometimes by the parish in 
vestry assembled, and sometimes by 
both together, as the custom of the 
place directs. In general, the minister 
chooses one, and the parishioners an
other. They are chosen yearly in Easter 
week, and have the care and manage
ment of the church or building, the 
utensils and furniture, the church-yard, 
certain matters of good order concerning 
the church and church-yard, the endow
ments of the churcb, &c. Bacon Abr. 
Their capacity to holi! property for 
the church is, by the common law, lim
ited to personal property. 9 Cranch, 43. 

In the United States, the term is used, 
we believe, only in churches of the Epis
copalian form of government; and the 
wardens are chosen by the attendants 
upon or members of the various societies. 

CIRCUIT. Originally, one of several 
parts or divisions of the territory over 
which a court has jurisdiction, through 
which one of the judges of the court 
travels, by appointment, for the pur
pose of holding court, chiefly for jury 
trials. 

For a long, intermediate period in 
English and American jurisprudence; 
the type of organization of a court of 
principal and general jurisdiction was, 
that the territory should be divided into 
circuits, corresponding in number with 
the judges of the court; that one judge 
should be assigned to each circuit, and 
make a periodical journey through it, 
holding court at each shire, town, 01' 

other designated place, for the trial, in 
the first instance, of causes arisen and 
ready there, which arrangement pro
moted the convenience of jurors and 
witnesses, who were not required to go 
far from their homes in order to attend 
the various trials; and that afijrwards 
the several judges should hold a session 
together, - at the capital, usually, -for 
a review of the decisions made upon the 
circuits, and for hearing arguments 
upon questions of law which arose, but 
were not finally decided, on the circuit 
trials. Under these usages, circuit came 
to be used with several shades of mean
ing; for example, rulings at circuit is a 
phrase often used for rulings upon the 
jury trial, irrespective of whether that 
trial was had in a court travelling 
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through a circuit, or perhaps in one 
held only at one place. 

In recent years, the ,organization of 
courts in circuits has not peen closely 
maintained: many local courts have 
been created, holding session~ for jury 
trials steadily in one place; and several 
appellate ,courts h!!-ve come into exist
ence, not cO!p.posed of judges who have 
travelled circuit, and sit , together after
ward~ in full bench, but of judges 
appointed or elected for appellate juris
diction only. 

Circuit court:~s, in many of tlle states, 
a name for a court of gen~ral original 
jurisdiction, clothed with power to try, 
by judge and jury, the issues of fact in 
ordinary actions, but subject to a review 
9f , its determinations in the supreme 
court of the state, or other a,PPIlI;Late 
tribl1-nal. 

Circuit court of the United States. 
From a very early period in the judicial 
history of the Nnited States, circuit 
courts were held , by the judges of the 
supreme court in , the intermissions of 
that tribunal, each judge sitting in his 
circuit, usually together with the judge 
of the district court for the district in 
which the circuit court was held.. From 
this it resulted that the determinations 
of the circuit courts were generally made 
by the concurrence of ,one member of 
the supreme court, which tribunal has 
an appellate jurisdiction over the deci
sions of all the circuits. The act of 
congress of April 10, 1869 (Rev. Stat. 
§ 607); modified this system. This en
actment provides that for each circuit 
there shall be appointed a circuit judge,. 
who shall have the same power and 
jurisdiction therein as the justice 9f the 
supreme court allotted to the, circuit. 
But the Ilystem of allotting the justices 
of the sfIpreme court among the circuits 
is continued, and the authority and duty 
of each of those justices to attend at 
least one term of the circuit court in 
each distric~ of his circuit, d;mng every 
period of two years, is expressly declared. 
Rev. Stat. § 710. Thus this statute, 
while increasing the judicial force of the 
circuit courts, preserves the same gen
eral connection between , th6$e courts 
and the supreme court. The district 
judge of each district, usually, or often, 

s~ts with, the ,circuit judge or the judge 
of the supreme court, in holding the 
circuit court within his district; but, in. 

, case of a difference between them, the 
opinion of the circuit judge prevails 
(except to authorize imprisonment or 
punishment), unless either party to the 
controversy obtains. as he may, the 
opinion, of the supreme court upon 
the poin~, by causing the question on 
which the judges are opposed to be 
certified to that court for determination. 

The circuit courts are not created by 
, the constitution, but by congress; and 
their jurisdiction is such as congress 
confers from time to time. A general 

, description of the original jurisdiction 
under existing laws is, that it extends 
(subject,to some limitations founded on, 
residence) to civil suits involving more 
than $500, and arising under the con
stitution, laws, or treaties ,of the United 
States" or in which th~ United States 
are plaintiffs, or in which the contr~ 
versy ,is between citizens 9f different 
states, or citizens of the same state 
claiming lands under grants of different, 
states, or between citizens of a state 
and foreign states" citizens, and sub-

, jects; . also of crimes under the laws of 
the United States. They have also all. 
appellate jl1-1isdiction over the district 
cOQ,rts. 

The jurisdiction of the circuit courts 
was the subject of numerons enactments, 
from the judiciary act of 1789, down to 
the revision of the statutes, in 1873; 
the substance of which was set forth in 
sectiqns 629 and 630 of the revision. 
~:y act of March 3, 1875, § 1 (18 Stat. 
at L. ~70),a new definition wa.~ given of 
the jurisdiction, which is certainly very 
comprehensive, and has been held by 
some of the cases (see Osgood v. Chi
cago, &C. R. R. Co., 6 Biss. 330) to be 
a substitute for and implied repeal of 
the provisions of the revision on the 
subject, and from which the above 
sketch , is , condeIl!!ed. , 

Circuitus est evitandus. Circuity 
i~ to be avoided; the courts seek to 
avoid circuity in legal proceedings. 
Upon this, principle, set-off of cross
demands is allowed, thus disposing in 
one action of. what might become the 
subject of two or more suits. Upon 
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the same ground, counter-claims are by 
statute permitted to be set up in de
fence, even such as were not strictly 
proper to be set off., So, where two par
ties have judgments against each other, 
they will be ordered to be set off, for 
the purpose of avoiding circuity, vexa
tion, and expense. 

CIRCUITY OF ACTION. A more 
complex course of proceeding to recover 
a demand than is needful; a round
about mode of suing. If A has a right 
of action against B, under circumstances 
such thilot B, if he were compelled to pay, 
could immediately sue C to be reim
bursed, A is allowed, in some cases, to 
sue C directly, in order to avoid circuity 
of action. 

CIRCUMSTANTIAL EVIDENCE. 
This phrase describes that mode of 
proving. an allegation which consists 
in proving circumstances which would 
naturally attend the fact alleged, and 
from them arguing its existence j or, in 
reasoning from facts which are known 
or proved, to establish such as are al
leged to exist. n is opposed to direct 
or positive evidence, which consists in 
testimQIiY or documents substantiating 
the matter alleged by word of persons 
actually cognizant of it. 

Whcn the existence of any fact is at
tested by witnesses, as having come under 
the cognizance of their senses, or is stated 
in documents, the genuineness and veracity 
of which there seems no reason to question, 
the evidence of that fact is said to be direct 
or positive. When, on the contrary, the 
existence of the principal fact is only in
ferred from one or more circumstances 
which have been established directly, the 
evidence is said to be circnmstantial. And 
when the existence of the principal fact 
does not follow from the evidentiary facts 
as a necessary consequence of the law of 
nature, bnt is deduced from them by a pro
cess or probable reasoning, the evidence 
and proof are said to be presumptive. Best 
on Presumptions, 246; !d. 12. 

CITE. To call or summon. There
fore, 1, to notify a party of a proceeding 
against him, or call him to appear and 
defend; and, 2, to qAote or refer to au
thorities in support of a proposition in 
lw-isprudence. Citation: a species of 
summons or notice to a party to appear. 
and answer a proceeding; also, the act 
of quoting authorities, and sometimes 
an authority quoted. 

, Citation, in the sense of a summons, 
is particularly used in the practice uPQI1 
writs of error from the .United States 
supreme court, and in the proceedings 
of courts of probate or surrogates' juris
diction, iu many of the states. 

CITIZEN. A person who owes alle
giance to, and may claim reciprocal pro
tection from, a government; one who 
is a member o.f a nation, or of. the body 
politic of a sovereign state. Citizenship: 
the status of a member of the state or 
nation; the relation of allegiance and 
protection between individuals and their 
country. 

The terms appear drawn from the 
political condition in . ancient times, 
when the city was the leading type of 

· governmental, organization j when the 
free inhabitant or corporate member of 
a powerful and wealthy municipality 
enjoyed a status at home to which 
power, influence, and privilege were 
attached; and received, when travelling 
abroad, a protection and respect, which 

· were accorded to him in view of his 
membership in the city of his birth or 
acquired residence, and were propor
tioned to. the ra.nk and power of that 
city among the cities of the world .. 
Citizen was the natural expression in 

· which to couch- one's claim of immu
nity or favor abroad, or of authority or 
privilege at home, when it was founded 
upon membership in a city. Hence 
also come some secondary uses of the 
term; for in the vernacular it has been 
used as meaning resident of a city, in 
contrast with countryman; and so it is 
not deemed amiss to say, with refer
ence to quelling a riot, that the military 
fired upon the ci~izens, meaning upon 
civilians, persons who were not sol
diers. 

In American constitutional jurispru
dence, however, the use of the t.wo words 
is frequent and peculiar. The defini-. 
tiona given above are submitted as 
stating the inherent meanings of the 
terms, the original and necessary no
tions which taey involve, though they 
have been used in so many different 
conne<ltions, and for purposes so various, 
that they have acquired associations and 
collateral- significations which are incon
sistent- and perplexing. Several ideas 



CITIZEN 224 CITIZEN 

are often associated with them, which 
ought to be discriminated. , 

1. Descent or inheritance is not an 
element in these terms. Birth, indeed, 
is the prime avenue to the status; but 
this is not upon an;fview that it is a 
rank or degree which the child inherits 
from the father. If the child is born a 
citizeu, that condition originates from 
the circumstances attending his birth; 
it is not derived by descent, but arises 
from the principle, fundamental to na
tional government, that the people born 
within a country are the primary mem
bers of the body politic, and constitnte 
the natural members of the nation. 
lOOp. AU.-Gen. 382. Apparent ex
ceptions, as where the citizenship of 
a father is imputed to a child born 
abroad, are not real ones; the status is 
not acquired upon any theory of descent 
(although the act of 1855 does use, in
advertently, we think, the word descent 
in this connection): it is impressed upon 
the child directly, by the law, in view 
of political considerations which incline 
government to recognize citizenship, 
notwithstanding foreign birth, and 
without prescribing snch conditions as 
are imposed on naturalization. Just 
as government does give citizenship to 
those who will apply for it under natu
ralization laws, it might give it to all 
who remove within its territory, and 
no idea of descent would arise in either 
case; and so the gift does not involve 
that idea in the cases of children of 
American parentage but of foreign 
birth. 

2. Age, or majority, is not involved. 
The most important political rights are 
not, indeed, acquired, until the age of 
twenty-one; but it is not the possession 
of these which constitutes citizenship, 
nor is citizenship in abeyance" w;hile 
they are. The child is, from his birth 
at least (whether also during the months 
of his recognized legal existence before 
birth is a minu'te question upon which 
we have not space to enter), a citizen, 
invested with the relation of allegiance 
and protection, though postponed, dur
ing minority, from exercise of powers 
which the law reserves for adults. 

3. Sex, again, does not enter into 
these terms. Women are citizens as 

fully and truly as men. If the condi
tions on which citizenship is acquired by 
foreign-born women are, in some cases of 
detail, different from those which apply 
to men, this makes no difference in the 
meaning of the term when it applies to 
them; nor does a recognition of woman's 
citizenship involve a grant of political 
rights, such as are, indeed, usually con
ferred only upon citizens, but do not in
here in that statns. See United States 
v. Anthony, 11 BlatchJ. 200; Minor v. 
Happersett,21 Wall. 162; United States 
v. Reese, 92 Id. 214; Spencer v. Board 
of Registration, 1 McArthur, 169. 

4. Race, again, seems not an element. 
The course of decisions prior to the abo
lition of slavery did discern in negro 
parentage, independent of enslavement, 
a disqualification from citizenship, Dred 
Scott v. Sandford, 19 How. 393; State 
v. Ambrose, 1 Meigs, 331; lOp. Au.
Gen. 506; Marshall v. Donovan, 10 Bush, 
681; but this position was nearly aban
doned before the fourteenth amendment 
to the constitution, and is wholly nnten
able since. The decisions adverse to 
the citizenship of Indians (McKay v. 
Campbell, 5 Am. L. T. Rep. 407; Kawa
hoo v. Adams, 1 Dill. 344; 7 Op. Au.
Gen. 746) appear founded on the pecu
liarities of the tribal condition, and to 
rest upon the fact that children born to 
members of Indian tribes, though born 
within territory over which the United 
States government holds sway, are not 
born within the allegiance of the United 
States; or (to accommodate the phrase
ology to the language of the fourteenth 
amendment), though born within the 
United States, they are not born subject 
to the jurisdiction thereof. We do not 
find any explicit anthority that a child 
born, within the settled regions of the 
United States, to Indian parents who 
have previously abandoned the tribal re
lation, and are dwelling under and as 
ordinary subjects of the government, 
may not, since the amendment, claim 
the status of a native-born citizen. 

5. Right to co-operate in government is 
not a constituent. The right to vote, 
indeed, is not generally conferred upon 
persons who are not citizens; upon the 
other hand, it is not extended to all who 
are. It may be, and is, restricted by 
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many conditions founded on age and one sense, the answer to this question 
sex, on length of residence in a state or constitutes a definition of citizen. Prom
district, on compliance with registra- inent among the authorities on this point 
tion laws, and others, which are wholly is the fonrteenth amendment to the 
aside from citizenship. Eligibility to national constitution, declaring that 
office is not in any respect a test; many "all persons born or naturalized in the 
offices are not open to all citizens, but United States, and subject to the juris
qualifications of age, local residence, and diction thereof, are citizens of the United 
sometimes of special learning, are super- States, and of the state wherein they re
added; and many offices may be held side." This appears, at first sight, as if 
by those who are not citizens. See Van it were intended as an exhaustive deline
Valkenburg v. Brown, 43 Cal. 43; 10 ation of the persons who are citizens, 80 

Op. Att.-Gen. 382, 387; and, contra, that no person not included in the de
White v. Clements, 39 Ga. 282; Amy scription can be deemed to be one. And 
v. Smith, 1 Litt. 326. this effect has sometimes been imputed 

6. Rights of property are not involved. to it. We think, however, it ought not 
From the earliest times, in England, to be so understood. The lap.guage does 
indeed, alienage, if unrelia-ved by stat- not imply this. All persons born, &c., 
ute, has involved the disability'to inherit are citizens: this does not logically im
or hold lands; and this doctrine has port that there'may not be other persons 
prevailed in the states, in virtue of their who are also citizens. The purposes of 
general adherence to the common law. the amendment do not indicate an inten
But legislative interference to relieve t,ion to limit the term or exclude any class 
the disability has not been uncommon, of persons. The results of the war had 
ana has been exercised, both by special developed a general desire to protect, by 
acts and general laws, without the idea national authority, the newly emanci
that citizenship was thereby given. Acts pated negroes in some jnst and uniform 
enabling aliens to hold lands do not in- measure of civil rights. The thirteenth 
volve citizenship. And the doctrine, amendment had secured their liberty; but 
when accurately stated, is a doctrine of its effect was impaired in several of the 
disability of aliens; not of a privilege or former slave states by enactments restrict
capacity of citizens. ing the rights and capacities of negroes 

These negative explanations will some- on the mere ground of their race; and it 
what exhibit the true sense of the terms was to meet a wide-spread evil of this 
in question. They present simply and nature that the fourteenth amendment 
purely the idea of a relation between an was agitated and adopted. That provi
individual and a government, constituted sion songht to enlarge the class of citi
either by birth under conditions defined zens; to make citizenship distinctly 
by law, or by naturalization, and involv- national, and bring it under the protec
ing the right of government to claim tion of national law; to establish that 
allegiance and political support from the negro parentage shonld be no bar to the 
individnal, and the right of the individ- citizenship of a person of American 
ual to receive governmental prQtection birth. Van Valkenburg v. Brown, 43 
from the sovereign power. This protec- Cal. 43; see also McKay v. Campbell, 
tion, be it added, is not limited to the 5 Am. L. T. Rep. 407, 414. There 
protection of the person and property, had long been rules and statutes which 
which the municipal law endeavors to accorded citizenship to some persons not 
secure to all dwellers in the territory, born within the United States, and not 
but national protection, recognition of naturalized; but to abrogate these was 
the individual, in the face of foreign na- no part of the national pnorpose in the 
tions, as a member of the state, and amendment; nor was the attention of 
assertion of his security and rights the people drawn to them as an abuse to 
abroad as well as at home. be abolished. Again, the subsequent 

Another aspect is not less important: legislation of congress is not consistent 
that which regards the rules for deter- with the idea that the amendment is a 
mining what persons are citizens. In definition of who are citizens. Since its 

VOL. 1. 16 



CITIZEN 226 CITIZEN 

adoption, congress has re-enacted (Rev. citizenship may be imposed by statu~e 
Stat. §§ 1992, 1995) provisions of former as a penalty for an offence (Gotcheus v. 
laws asserting citizenship; and these, so Matheson, 58 Bw·b. 152; 40 How. Pro 97; 
far as they are broader than the amend- Rev. Stat. § 1996), it would seem that, 
ment, should be taken into view as still under possible legislation, a person con
operative. The important provisions victed under an act of congress imposing 
are, that all persons born in the United disfranchisement might cease to be a 
States, and not subject to any foreign citizen of the Union; yet, because the 
power, excluding Indians not taxed (act offence was against the United States 
of April 9, 1866); all children heretofore alone, or because there was no corre
born, or hereafter born, out of the United spol!ding penal law in his state, he might 
States, whose fathers were, or may be at be deemed to continue a citizen of the 
the time of their birth, citizens thereof, state. These suggestions explaiu that 
except children of fathers who never re- the two citizenships are distinct; in 
sided in the United States (acts of April nature, though, generally and presum-
14, 1802, and Feb. 10, 1855); and any ably, they are united in each individual. 
woman married to a citizen (act of Feb. The apparent recognition of corpora-
10, 1855), - are declared citizens. These tions as being citizens within the constitu
persons must be, we think, still included tional grant, which extends the judicial 
ill the term. Nor do we find any reason power to controversies between citizens 
to consider that any rule of common law of different states, deserves a mention. 
which may have been before the amend- A corporation is not within the term citi
ment operative as establishing citizen- zen, in its ordinary acceptation; yet a 
ship without the condition of native suit to which a corporation is a party has 
birth is abrogated by that enactment. been brought, by repeated and settled 

There is a distinction between citizens decisions, within this clanse; and this 
under the state and under the national has given rise to loose expressions in 
governments. The American people the books, to the effect that a corporation 
have organized a dual government, - a is a citizen within the constitutional 
government of independent states for clause. Yet we do not understand that 
domestic affairs, a government of the the cases deliberately take this ground. 
Union for national concerns; and the The doctrine, when carefully examined, 
idea of citizenship under these two gov- is, that an action in which the corpora
ernments is as distinct as are the govern- tion appears by its corporate name is to 
ments themselves. United states V. be regarded as brought by or against 
Cruikshank, 92 U. S. 542. There may citizens of the state which created it. 
well be a citizen of the United States Where a corporation is created by the 
who is not a citizen of any state. In- laws of a state, the legal presumption is 
habitants of the District of Columbia, that its members are citizens of the state 
or of the territories, and some cases of in which alone the corporate body has a 
persons born abroad, but within the legal existence; and hence a suit by or 
allegiance of the federal government, against a corporation, in its corporate 
may be particularized. The fourteenth name, must be presumed to be a suit by 
amendment seems not to abolish this or against citizens of the state which 
distinction: it declares that persons shall created the corporate body; and no ave\,
be citizens of the state where they reside; ment or evidence to the contrary is ad
but if one has no legal residence in any missible for the purpose of withdrawing 
state, this clause can have no operation; the suit from the jurisdiction of the 
yet his citizenship of the United States' United States. Ohio, &c. R. R. Co. II. 

must be deemed unaffected. Wheeler, 1 Black, 296. The suit in the 
It is not so easy to state any case of corporate name is, in the contemplation 

a person who would be deemed a citizen of the law, the suit of the individuals 
of a state, yet not of the Union. But who by legal presumption are considered 
if citizenship can, since the fourteenth I as composing it ; that is to say, the suit 
aroendment,be forfeited, as unquestion- of citizens of the state by whose law it 
ably it might be before, if a loss of is created. Earlier decisions went upon 
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the ground of looking to the actual citi
zenship of members of the corporation; 
but the later cases have overruled that 
doctrine, and established the jurisdiction 
on the ground of a conclusive presump
tion. But the point is, not that corpo
rations are citizens, but that when a 
corporation is plaintiff or defendant in a 
suit, the controversy -this is the oon
trolling word in the constitution - is 
with its members; and these are pre
sumed to be citizens of the state of its 
creation. Muller·v. Dows, 94 U. S.444. 

Citizen and inhabitant are not synony· 
mous. One may be a citizen of a state 
without being an inhabitant, or an inhabit
ant without being a citizen. Quimby v. 
Duncan, 4 Harr. (Del.) 383. 

Citizens, in Ind. Const. art. 1, § 23,-de
claring that privileges which shall not 
equally belong to all citizens shall not be 
granted, - includes only white male citizeus 
of the United States, of the age of twenty
one years, and white males of foreign birth, 
of the like age, who have declared their in
tention, under the act of congress, to become 
citizens of the United States, and have re
sided in this state six months. Thomason 
v. State, 15 Ind. 449. 

Citizen, as used in the homestead law 
means a resident of a town or county, and 
carries no implication of political or civil 
privileges. McKenzie v. Murphy, 24 Ark_ 
155. 

.Citizen is sometimes used as synonymous 
With resident; as in a statute authorizing 
funds to be distributed among the religious 
societies of a township, proportionably to 
the number of their members who are cHi
zens of the township. State v. Trustees of 
Section 29, 11 Ohio, 24. 

The Texas act, exempting certain prop
erty of every citizen from execution, is not 
confined to native-born and natnralized 
citizens, but extends to all inhabitants of 
the state, married or single. Cobbs v. Cole
man, 14 Tex. 594. 

In my opinion, the constitntion uses the 
word citizen only to express the poli tical 
quality of the individual in his relations to 
the nation; to declare that he is a member 
of the body politic, and bound to it by the 
reciprocal obligation of allegiance on one 
side, and protection on the other. And I 
have no knowledge of any other kind of 
political citizenship, higher or lower, statal 
or national, or of any other sense in which 
the word has been used in the constitution, 
or can be used properly in the laws of the 
United States. The phrase "a citizen of 
the United States," without addition or 
qualification, means neither more nor less 
than a member of the nation. Opin. of 
Atty.-Gen. Bates, on Citizenship, lOOp. 
Att.-Gen. 382, 388. 

Every person born in the country is, at 
the moment of birth, prima facie a citizen; 

and he who would deny it must take upon 
h!mself t~e burden of proving some great 
disfranclusement strong enough to override 
the" natural-born" right, as recognized by 
the constitution in terms the most simple 
and comprehensive, and without any refer
ence to race or color, or any other accidental 
circumstance. That nativity furnishes the 
rule, both of duty and of right, as between 
the individual and the government is a 
historical and a political truth, univ~rsally 
accepted. So strongly was congress im
pressed with the fact that the child takes its 
political status in the nation where it is 
born, that it was found necessary to pass a 
law to prevent the alienage of children of 
our known fellow-citizens who happen to be 
born in foreign countries; viz., the act of 
Feb. 10, 1855 (10 Stat. at L. 604). lb., 394, 
396. 

The word· citizens is not used of the sub
jects of a monarchical government. The 
term involves an idea not enjoyed by sub
jects, - the inherent right to partake in the 
government. The rcpublics of the old world 
were cities, and citizens anciently signified 
inhabitants of cities. The people of modern 
republics were, in course of time, called citi
zens, for the simple and obvious reason tbat 
tbeir relation to the state was like the rela,. 
tion of citizens to the city; they were a 
part of its sovereignty; were entitled to 
its privileges, its rigbts, immunities, and 
franchises. In its ancient use, relating to 
municipal corporations, citizen meant 
strictly one who possessed inali(!TIably all 
the rights, civil, political, and religious, en
joyed by anyone in the city; for the city 
itself, being only a corporation, could not 
by its by-laws infringe or qualify those 
rights, since they were given by the charter. 
When, however, the word came to be used 
of the people of a state, who were them
selves the sovereign, this inalienable equal
ity in the rights of citizens ceased; for the 
people themselves, being bound by no char
ter, m!1Y, by affirmative enactment, qualify, 
restram, and restrict the rights of citizens. 
'J?he word citizen! then, means, presump
tively, a person 10 the enjoyment of all 
political rights; but it does not so neces
sarily import this, that the employment of 
it i~ a constitntional description debars the 
legIslature from restricting the political 
rights of any of the persons embraced by 
the description. White v. Clements, 39 Ga. 
232,260; see also Amy v. Smith, 1 Litt. 326; 
Thomasson v. State, 15 Ind. 449. 

Domicile. in a foreign country does not 
affect the fact of citizenship, nor work a 
forf~iture of political rights. When the 
tern tory and government of a kinll'dom 
pass to and become merged in the terrItory 
and government of another nation, all of 
its subjects pass also. The tie which binds 
them is not bodily presence.!, but allegiance. 
Brown v. United States, 5 (;t. ofCl. 571. 

Inasmuch as the Indian tribes within the 
territory of the United States are indepen
dent political communities, a child born in 
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one of sucb tribes is not a citizen of the 
United States, although born within its 
territories. McKay v. Campbell, 5 Am. L. 
T. Rep. 407 ; Kawahoo v. Adams, 1 Dill. 344. 

He is not a citizen, but a domestic sub
ject. Opin. of Atty.-Gen. Cushing, on Re
lation of Indians, 7 Op. Att.-Gen. 746. 

The words" citizens" and" people of the 
United States" are synonymous terms. But 
a free negro of the African race, whose an
cestors were brought to this country and 
sold as slaves, is not a citizen within the 
original meaning of the constitution of tbe 
United States. Dred Scott v. Sandford, 19 
How. 393. 

Persons, although of African descent, born 
free within the jurisdiction and allegiance 
of the United States, are citizens of the 
United States. They may, indeed, not be 
privileged to vote or hold office, by the laws 
of the states where they reside; but these 
privileges are not essential to the character 
of a cHizen. Allegiance on the part of the 
individual, and the duty of protection on 
the part of the government, constitute 
citizenship under the constitution. Smith 
v. Moody, 26 Ind. 299. 

All persons born in the allegiance of the 
United States are natural-born citizens. 
Birth and allegiance go together. Such is 
the rule of the common law. There are 
two exceptions, and only two, to the uni
versality of its application. The children 
of ambassadors are, in theory, born in the 
allegiance of the powers the ambassadors 
represent; and slaves, in legal contempla
tion, are property, and not persons. The 
common law has made no distinction on 
account of race or color. Free persons of 
color, born within the allegiance of the 
United States are citizens, and have al
ways been entitled to be so regarded. 
United States v. Rhodes, 1 Abb. U. S. 28, 
40; 1 Am. L. T. U. S. Cts. 22. 

Free men of color born within the United 
States are citizens of the United States, 
and are not disqualified, by negro blood, 
from becoming masters of vessels engaged 
in the coasting trade, although the acts of 
congress confine that privilege to citizens. 
Opin. of Atty.-Gen. Bates, on Citizenship, 10 
Op. Att.-Gen. 382; and see Opin. of Atty.
Gen. Legare, 4 Op. Att.-Gen. 147. 

Negroes born within the United States 
are, by the amendments to the constitution. 
citizens. United States v. Canter, 2 Bond, 
389. 

Prior to the adoption of the fourteenth 
amendment, negroes were not, and could not 
become, citizens. The primary object of 
that amendment was to elevate the negro 
to citizenship, and without affecting the 
rights of the whites, secured by the then 
existing constitutions and laws. Marshall 
v. Donovan, 10 Bush, 681. 

Citizen has relative applications, which 
modify its sense in given cases. In its 
highest political sense, it signifies the per
Bons who constitute the political society. 
It is not confined to persons enjoying the 

right of suffrage; and, on tbe other hand, a 
person may be an elector without being a 
citizen. And the mere fact of .birth withil\, 
the territorial limits of the United States 
does not constitute one a citizen. Opin. of 
Atty.-Gen. Cusbing, on Relation of Indiana, 
7 Op. Att.-Gen. 746. 

American citizenship does not necessarily 
depend upou nor co-exist with the legal ca
pacity to hold office, or the right of suffrage. 
The several states, in exercising the power 
to define who may vote or hold office, act 
independently, and their power is only 
limited by their own prudence and discre
tion. Hence these faculties of voting and 
holding office are not uniform in the differ
ent states, but are made to depend on a 
variety of facts, purely discretionary; such 
as age, sex, race, color, property, residence. 
No person in the United States did ever 
exercise the right of suffrage in virtue of 
the naked, unassisted fact of citizenship. 
In every instance the right depends upon 
some additional fact and cumulative quali
fication. Opin. of Atty.-Gen. Bates, on 
Citizenship, 10 Op.Att.-Gen. 382, 387. 

-Citizenship does not involve the right to 
vote and hold office. All the States have 
withheld suffrage from some classes of citi
zens, and some have granted it to persons 
who were not citizens. An error on this 
subject has arisen from confounding politi
cal with civil rights. The latter constitute 
the citizen, while the form('r are not neces
sary ingredients. A citizen is one who 
owes the government allegiance, service, 
and money by way of taxation, and to 
whom the government in turn guarantees 
liberty and personal rights. Van Val
kenburg v. Brown, 43 Cal. 43. Compare 
Live-Stock, &c. Assoc. v. Crescent City, 
&c. Co., 1 Abb. U. S. 388. 

White persons born within the limits and 
jurisdiction of the United States, or natural· 
ized, do not owe their citizenship to the 
recent constitutional amendments. The pur
pose of thc fourteenth amendment was 
chiefly to confer citizenship upon the ne
groes, they having beel1' adjudged (19 
How. 393) not citizens, though natives and 
free born. Van Valkenburg v. Brown, 43 
Cal.43. 

The meaning of the fourteenth amend
ment, all persons born in the United States 
and subject to the jurisdiction thereof, is, 
born both in the United States and subject 
to the jurisdiction; born in the United 
States, and born subject or not; born in the 
United States, and afterwards becomin.q sub
ject. One born within tbe territory, but not 
within the allegiance, is not a citizen, be
cause he is afterwards brougbt within the 
jurisdiction. McKay I'. Campbell, 5 Am. 
L. T. Rep. 407. 

By the common law, a sUhject travelling 
abroad on public or private business, with 
the express or implied license of his sover
eign, is under that sovereign's protection; 
and, consequently, both he and his chil
dren born while so travelling owe allegiance 
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to and are citizens of the native country of 
their father. The length of the father's 
residence abroad is not material, so that it 
was, in intention and in fact, temporary, 
not perpetual. And whether the mother 
was a citizen or not is unimportant: the 
status of the child is determined by that of 
the father. Ludlam v. Ludlam, 31 Barb. 
486; Davis v. Hall, 1 Nott If" 111. 292; Las
portas v. De la Motta, 10 Rich. Eq. 38. 

An individual whose father appears to 
have been a resident in this country, and to 
have married, and had children born here, 
is presumed to .be a citizen, although he 
himself was born subsequently to his 
father's removal to a foreign country, there 
being nothing else to show his father to 
have been an alien. Campbell v. Wallace, 
12 N. H. 362; s. P. Sbanks v. Dupont, 3 
Pet. 242. 

Under the act of April 14, ]802, ch. 288, 
§ 4, the children of persons duly naturalized 
under auy of the laws of the United States, 
being under the age of twenty-one years at 
t.he time of their parents being so natural
ized, are, if dwelling within the United 
States, to be considered as citizens of the 
United States.. 'Campbell II. Gordon, 6 
Graneh, 176. 

Although a state, by its laws, passed 
since the ad,!ption of the constitution, may 
put a foreigner, or any other description of 
persons, upon a footing with its own citi
zens as to all the rights and privileges en
joyed by tbem within its dominion and by 
its laws, that will not make him a citizen of 
the United States, nor entitle him to sue in 
its courts, nor to any of the privileges and 
immunities of a citizen in another state. 
Dred Scott II. Sandford, 19 How. 393. 

'l'here is in our poli tical system a govern
ment of each of the several states, and a 
government of the United States. Each is 
distinct from the' others, and has citizens of 
its own, who owe it allegiance, and whose 
rights, within its jurisdiction, it must pro
tect. The same person may be at the same 
time a citizen of the United States and a 
citizen of a state; but his rights of citizen
ship under one of these governments will be 
different from those he has under the other. 
The government of the United States, al~ 
though it is, within the scope of its powers, 
supreme aIjd beyond the states, can neither 
grant nor secure to its citizens rights or 
privileges which are not expressly or byim
plicatiou placed under its jurisdiction. All 
that cannot be so granted or secured are 
left to the exclusive protection of the states. 
United States v. Cruikshank, 92 U. S. (2 
Otto) 542. 

A citizen of the United States owes his 
:lirst and highest allegiance to the general 
government, and not to the state of which 
he may be a citizen. A declaration of war, 
or the commencement of actual hostilities, 
between two States, ipso facto dissolves the 
partnership relation existing between citi
zens of the hostile states. Planters' Bank 
v. St. John, 1 Woods, 585. 

Withiu the acts of congress relating to 
suits between citizens of different states in 
the circuit courts, and removal of causes, a 
man is in general deemed to be a citizen of 
the state of his domicile. Gassies v. Ballou, 
6 Pet. 761; Case v. Clarke, 5 Mas. 70; 
Fisk v. Chicago, &c. R. R. Co., 53 Barb. 
472; 3 Abb. Pro N. S. 453. 

But one may be a citizen of one state, 
within the meaning of the act providing for 
the remo"al of a cause, and yet be a resi
dent of another state. Darst v. Bates, 51 
Ill. 430. 

Corporations are citizens, within the 
meaning of the clause of the constitution of 
the United States which extends the judi
cial power of the courts of the United 
States to controversies between the citizens 
of different states; and they are citizens 
only of the state or sovereignty tbat cre
ated them. Westeru Union Telegraph CO. 
V. Dickinson, 40 Ind. 444. 

A corporation aggregate is not consid
ered as a citizen, or entitled to the privileges 
of a citizen, except, perhaps, for the pur
pose of giving jurisdiction to the federal 
courts, for which a corporation may be con
sidered a citizen of. the state by which it is 
incorporated. Tatem v. Wright, 23 N. J. 
L.429. 

A corporation is not per se a citizen with
in the meaning of section 3 of the constitu
tion of the United States. Wheeden V. 

R. R. Co., 2 Phila. 23. 
An incorporated company is not within 

the meauing of that clause of the constitu
tion of the Uuited States which secures to 
the citizens of each state all the privileges 
and immunities of citizens of the several 
states. People V. Imlay, 20 Barb. 68; Panl 
V. Virginia, 8 Wall. 168; Ducat v. Chicago, 
48 Ill. 172. 

The term citizens of a state, as used in 
the constitution, applies only to natural per
sons,.members of the body politic, owing 
allegIance to the state, and not to artificial 
persons created by tbe legislature., and pos
sessing only the attributes which the legis
lature has prescribed. Paul V. Virginia, 
8 Wall. 168. 

An incorporated company is not a citizen 
of the United States, nor is it a person with
in the meaning of section 1 of the fourteenth 
amendment to the constitution. Ins. CO. V. 

New Orleans, 1 Woods, 85. 
CITY. As used throughout the United 

States, imports a municipal corporation 
of the larger and more important class, 
incorporated under an organization a. 
distinguishing peculiarity of which is 
that the general deliberative assembly, 
open to all the citizens, known in towns 
as town-meeting, is abandoned; and all 
direct exercise of powers of govern
ment is confided to officers, - a mayor, 
aldermen, and others, - usually elect
ed by popular vote in wards or dis-
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tricts, iuto which the city is territorially 
divided. 

City may be construed as including in
corporated towns, where the context favors. 
Burke v. Monroe Co., 77 Ill. 610. 

An instruction to the jury, in an action 
for a defective street, that different degl't'es 
of highway repair were required in a city 
and in a country place, - sustained, upon 
the view that the judge did not mean to 
make a distinction between the corporate 
duties of cities and townships, but used the 
word city to designate a thickly settled 
place, with houses and storps contiguous or 
near to each other, with a great amount and 
variety of travel, as contradistinguished 
from places thinly settled, and houses re
motely scattered, through which there is 
little amount and variety of travelling. 
Fitz v. City of Boston, 4 Cush. 366. 

In Spanish jurisprudence, a city was un
derstood to be a place surrounded by walls. 
Villars v. Kennedy, 5 La. Ann. 724. 

CIVIL. Originally, that which per
tains to the citizen (Lat. civis) or free 
inhabitant of an independent city; in 
distinction from the government, or 
from persons of other classes, such as 
the soldier, or subject of purely military 
law; the countryman or peasant; the 
priest or ecclesiastic, &c. 

The word has a variety of applica
tions; but in almost all one may read
ily trace the idea of the character, privi
leges, or peculiarities of the ancient 
citizen. Thus it is now used in opposi
tion to that which is military; again, in 
contrast with barbarous, lUlcivilized, or 
rustic; and, in turn, as the opposite of 
that which is ecclesiastical or priestly; 
and it may designate that which is for 
the individual in distinction from the 
government. But in all these uses it 
presents the citizen as the standard with 
which the others are compared. See 
CITIZEN. 

Civil action, case, cause, remedy, 
snit, or proceeding. These phrases 
embrace judicial proceedings designed 
to enforce the rights and redress the 
wrongs of individuals as between them
selves, in distinction from criminal pro
ceedings, which are instituted to viu
dicate public justice, by inflictiou of 
punishment in the name of the sovereign 
power, and for the protection of the 
whole people. 

A civil action is a demand of a civil 
right by a person in a court of justice. 
State v. Bottle of Brandy, 43 Vi. 297. 

The descriptive term "civil actions" 

embraces cases at law and in equity, and 
may be fairly construed as used in contra
distinction to criminlt'! causes. Livingston 
tl. Story, 9 Pet. 632, 656. 

Civil actions (13 Stat. at L. 51), as used 
in the act of congress enlarging competency 
of witnesses, includes actions at law, suits 
in chancery, proceedings in admiralty, and 
all other judicial controversies in which 
rights of property are involved, whether 
between private parties or such parties 
and the government. It is used in contra
distinction to prosecutions for crime. United 
States v. Cigars, 1 Woolw. 123; Rison II. 

Cribbs, 1 Dill. '181. 
Habeas corpus is not a civil action within 

the meaning of au act authorizing a change 
of vcnue of any civil action. Garner v. 
Gordon, 41 Ind. 92. 

Civil action, in a statute allowing costs, 
does not include arbitrations. Bond v; Fay, 
1 Allen, 211. . 

Civil action includes a petition impeach
ing a decree for fraud practised by the suc
cessful party. Coates v. Chillicothe Branch 
of State Bank, 23 Ohio St. 415. 

Civil cases are essentially those in which 
the defendant, or party against whom relief 
is sought, is a natural person or corporation 
other than tlle state. State II. Judge, &c., 
15 La. 192. 

Civil cases are those which involve dis
putes or contests between man and man, 
and which only terminate in the adjustment 
of the rights of plaintiffs and defendants. 
They include all cases which cannot legally 
be denominated criminal cases. Grimball 
v. Ross, T. U. P. Charlt. 175. 

Tbe constitutional provision, that" in all 
civil cases the right nf trial by jury shall re
main inviolate," does not mean that every 
case which is not a criminal, is a civil one. 
The phrase civil case had a definition, 
a meaning, at common law, when the early 
constitutions of this country were formed; 
and was used in those constitutions in the 
commou-Iaw sense, but does not emhrace 
all legal proceedings, except criminal; nor 
does the provision render chancery causes, 
assessment of damages in the laying out of 
highways, by jury, nor contests of elec
tions, triable by jury. But proceedings for 
the assessment of damages to real estate 
taken for public works may legitimately 
be ranked as civil, and hence held to be 
within the constitutional provision. Lake 
Erie, &c. R. R. Co. v. Heath, 9 Ind. 558; see 
also Norristown, &c. Turnp. Co. v. Burket, 
26ld.53. 

A statute, giving jurisdiction "in all 
civil cases, both in law and in equity," 
covers cases for divorce. Ellis v. Hatfield, 
20 Ind. 101; Herron v. Herron, 16 Id. 126; 
Ewing v. Ewing, 24Id. 468. 

An action of trespass quo cl . .fr. is in
cluded in a constitutional provision that 
"all civil cases shall be tried in the county 
where the defendant resides." Osmond v. 
Flournoy, 34 Ga. 509. 

That the term civil causes d0es not in-

, 
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clude equity cases, see Gilbert 11. Thomas, 
3 Cla.575. 

Nor a proceeding in bastardy. See Mann 
11. People, 35 Ill. 467; Maloney 11. People, 38 
Id.62; .Allisonv.People,45 Id. 37; Walker 
v. State, 6 BlaCkJ. 1; Sweet 11. Sherman, 21 
n.23. 

A prosecution under the Massachusetts 
bastardy act, though criminal in form, is, 
in substance, a civil proceeding. Wilbur v. 
Crane, 13 Pick. 284. 

It partakes of the nature of both civil and 
criminal suits. Hill v. Wells, 6 Pick. 104. 

It is a quasi civil proceeding. Chapel v. 
White, 3 Gush. 577. 

It is not a criminal one. Young v. Make· 
peace, 103 Mass. 50. 

Where separate terms of court are estab
lished for civil and criminal business, a 
prosecution for the maintenance of bastard 
children belongs properly to .the latter. 
Hyde v. Chapin, 2 Gush. 77; s. p. Cum· 
mings v. Hodgson, 13 Mete. 246. 

The original proceedings in a bastardy 
case are properly had before a civil magis
trate. Hawes v. Gustin, 2 Allen, 402. 

Civil suits relate to and affect, as to the 
parties against whom they are brought, 
only individual rights which are within 
their individual control, and which they 
may part with at their pleasure. The de
sign of such snits is the enforcement of 
merely private obligations and duties. 
Criminal prosecutions, on the other hand, 
involve public wrongs, or a breach and vio
lation of public rights and duties, whicb 
affect the whole community, considered as 
such in its social and aggregate capacity. 
The end they have in view is the preven
tion of similar offences, not atonement or 
expiation for crime committed. Cancemi 
v. People, 18 N. Y. 128. 

The true test whether a prosecution 
under the internal revenue law is civil or 
criminal is whether the judgment is one of 
punishment against the person, or of for
fciture against the res. United States v. 
Three Tons of Coal, 6 Biss. 379. 

Civil commotion. An extended 
and serious disturbance, with violence, 
among the masses of ' the people, not 
amounting to war or even to armed 
rebellion; not involving the soldiery as 
an active party, but only the civilians. 

An insurrection of the people for general 
purposes, though it may not amount to 
rebellion, where there is an usurped power. 
Per Lord Mansfield, cited 2 Marsh. Ins. 
793. 

Civil corporation,. is a term used in 
former years, in England, to designate 
corporations not characteristically elee
mosynary or charitable; corporations 
organized to promote or care for the 
interests and affairs of members; chiefly 
business and mnnicipal corporations. 

Civil death. The legal privation or 
extinction of a person's rights and ca
pacities among his fellow-members of 
society. It was the legal consequence 
of becoming a monk, abjuring the 
realm, outlawry, banishment, &c., and 
is now, in some of the states at least, 
recognized as the result of a sentence to 
imprisonment for life. 

Civil injury. An injury regarded in 
the aspect of its effects upon the indi
vidual sufferer only, and as giving him 
a personal right to damages or other 
redress, is called a civil injury, in dis
tinction from a public offence. The 
same act may involve a civil injury and 
an offence. 

Civil law. Primarily, that body of 
law which a community has established 
for the regulation of the affairs of -its 
ordinary subjects, as distinguished from 
the law of nations, the law-merchant, 
the military law, &c. But, because 
while the nomenclature of this subject 
was becoming settled in England, the 
Roman civil law was prominent among 
all foreign systems of municipal law, 
and the indigenous law of England was 
easily and naturally termed the com~ 
mon law, the phrase the civil law has 
become attached, par excellence, to the 
body of the Roman law, comprised in 
the Code, Pandects, Institutes, and Nov
els of Justinian and his successors, orig
inally named Corpus Juris Civilis, q. v. 

Thus RidJ'ey, in his View of the Cinile 
and Ecclesiastical Law (p. 2), published in 
1607, says: 

"The law Ciuile, being largely taken, is 
the law that euery particuler Nation fram
eth to it selfe, as the Athenians laws, and 
the lawes of Lacedemon, in which sense 
also, the law Of England may be called the 
Ciuile law, for that it is the proper and 
priuat law of this Nation: but in more 
sort, the Ciuile law is the law, which the 
old Romans used, and is for the great wis
dom & equitie thereof at this day, as it 
were, the Common law of all weel gouerned 
Nations, a very few only excepted." 

And the Institutes of Justinian contain 
the declaration: 

The law which a people enacts is called 
the civil law of that people, bu t that law 
which natural reason appoints for all man
kind is called the law of nations. because all 
nations use it. Bowyer, Mod. Oiv. Lo.w, 19. 

The civil law, or the law of citizens, is 
that which the people of a state set up for 
themselves, and which applies to citizens 
alone. Amongst all civilized nations, jus 
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p"it-atum consists of two parts : rights are 
claimed under the one, both by citizens and 
strangers; under the other, by citizens only. 
This second part is the jus civile. Cumin, 
Mar. Civ. Law, 33. 

The word civil, as applied to the laws in 
force in Louisiana, before the adoption of the 
civil code, is not used in contradistinction 
to the word criminal, but must be restricted 
to the Roman law. It is used in contradis
tinction to the laws of England and those 
of thc respective states. Jennison v. War
mack, 5 La. 493. 

Civil liberty. That measure of lib
erty which man may enjoy when he 
enters into a state of society, or becomes 
associated with his fellows in institu
tions of government and policy; nnder 
which conditions some portion of tbe 
natural liberty which he might exercise 
in a wild or savage state must be sur
rendered, in order to the more secure pos
session of the residue. Blackstone de
fine~ it as the power of doing whatever 
the laws permit;. 1 Bl. Com. 6. 

Civil list. A list or estimate of the 
expenses of officers of government; also, 
sometImes, the officers employed and 
paid according to an annual, official list. 
In early times, in England, it was cus
tomary for parliament to make grants to 
the king of revenues estimated to be 
sufficient to defray the expenses of the 
execntive government and of the royal 
household, no marked distinction beiug 
made between these heads of expendi
ture; and, npon any extraordinary mili
tary emergency, a special grant appro
priate to the occasion was made. 
Throngh many reigns the civil list em
braced both the snpport of the royal 
person and dignity, and the salaries of 
civil' officers, and pensions. By subse
quent legislation it is restricted to the 
support of the person and dignity of the 
sovereign, and inclndes salaries of per
sons attached to the royal household; 
but the salaries of the general officers of 
government, and the pensions, are sepa
rately met. The civil list is now under
stood to be the official estimates for an 
annual sum granted by parliament at 
the commencement of each reign, for 
the expense of the royal honsehold and 
establishment, as distingnished from the 
general exigencies of the state. 

Civil officer. This phrase is gen
erally nsed to distinguish officers charged 

with the ordinary administration of 
government over citizens, from officers 
of the army and navy. In special con
nections it may have a somewhat nar
rower meaning. 

Offices are divided into civil and milita.
ry; and civil offices are political, judicial, or 
ministerial. Waldo v. Wallace, 12 Ind. 
569. 

Civil officer, in the constitutional pro
vision authorizing impeachment, means 
officers not military. All officers who hold 
their appointments under the national gov
ernment, with the exception of officers in the 
army and navy, are liahle to impeachment. 
A senator or representative is uot, because 
he does not derive his appointment from the 
United States. StOT.,! Const. §§ 791-793. 

Civil officers, as used in the organic act 
creating the territory of Wisconsin, em
braces only those officers in whom a portion 
of the sovereignty is vested, or to whom' 
the enforcement of municipal regulations 
or the control of the general interests of 
society is confided; and does nut include 
such officers as canal commissioners. Unit
ed States v. Hatches, Burn, 22, 1 Pinn. 
182. 

Civil responsibility. This designates 
amenability for any act or omission en
forceable in an action or other proceed
ing at the suit of a private person or 
corporation, or (in certain cases) at the 
snit of the sovereign power sning as for 
a private wrong, and is opposed to crim
inal responsibility, which means liabil
ity to answer in a criminal court. 

Civil rights. Rights accorded to a 
person simply as a member of the com
munity or nation. c..,~...:.( t2vt.1.fl4 J.f,/. 71 

Civil side. When the same court 
has jurisdiction of both civil and crimi
nal matters, proceedings of the first class 
are often said to be on the civil side; 
those of the second, on the criminal 
side. The phrase apparently originates 
from an allotment of distinct rooms on 
opposite sides of a building or hall to 
the two kinds of business respectively. 

In the county hall, or court in which 
the trials (in the English assizes) take place, 
it is very usual for one side or portion of 
the building to be appropriated to the hear
ing of cases of civil character, and the 
other side or portion to the hearing of those 
of criminal nature. And hence the phrase 
has become common, that the judge is either 
sitting" on the civil side" or "on the crimi
nal side," meaning thcreby that he is either 
presiding at nisi prius, or trying a pris
oner, as the case may be. Brown. 

Civil war. A war prosecuted be-
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tween opposing masses of citizens of 
the same country or nation. 

Before the declaration of independence, 
the war between Great Britain and the 
United Colonies was a civil war; but in
stantly on that event the war changed its 
nature, and became a public war between 
independent governments. Ware v. Hylton, 
3 Dalt. 199, 224. 

A civil war is a war between one portion 
of the citizens of a state with another por
tion, as was the case in the war begun in 
England in 1642, and during the continu
ance of which Charles I. was bebeaded. 
The war existing in this country from 
April, 1861, to April, 1865, was not a civil 
war, but a war between states. Mayer v. 
Reed, 37 Ga. 482. 

That it was a civil war, after the presi
dent's proclamation of Aug. 16, 1861, see 
Prize Cases, 2 Black, 635, as explained 
35 Ind. 134; Perkins v. Rogers, 35 Ind. 125. 

CIVILIAN. A practitioner, or writer 
in or teacher or student of the civil 
law; also, a person not a member of 
the army or navy, or, in England, of 
the church. 

CIVILITER. Civilly. This term is 
used in distinction or opposition to the 
word criminaliter,- criminally,- to dis
tinguish civil actions from criminal 
prosecutions. Thus it is said that one 
having suffered an injury may proceed 
either civiliter or criminaliter. 

Civiliter mortuus. Civilly dead; dead 
in the view of the law. The condition 
of one who has lost his civil rights and 
capacities, and is accounted dead in law. 
See CIVIL DEATH. 

CLAIM, II. To assert one's alleged 
right; to demand the possession or en
joyment of something rightfully one's 
own, and wrongfully withheld. Claim
ant: one who makes such a demand. 
Claim, n.: an assertion of one's right or 
demand to possess or enjoy something 
as one's own. 

Claim is a challenge of interest in any 
thing that is in the possession of another, 
or, at least, out of a man's own possession. 
It is either verbal, where one doth by 
words claim and challenge the thing that is 
so out of his possession; or by an action 
brought. Sometimes it relates to lands, and 
sometimes to goods and chattels. Jacob. 

A claim is a right or title, actual or sup
posed, to a debt, privilege, or other thing in 
the possession of another; not the posses
sion, but the means by or through which 
the claimant obtains the possession or en
joyment. Lawrence v. Miller, 2 N. Y. 245, 
254. 

It is a challenge, by a man, of the prop-

erty or ownership of a thing, which he has 
not in possession, but which is wrongfully 
detained from him. Jackson v. Losee, 4 
Sandf. Ch. 381; Kneedler v. Sternbergh, 10 
How. Pro 67, 72. 

In its ordinary sense, claim imports the 
assertion, demand, or challenge of some
thing as a right; or it means the thing thus 
demanded or challenged. In a constitu
tional provision restricting, in general terms, 
the payment of puhlic money "on any 
claim," it should be understood as including 
all demands for money against the state, on 
whatever grounds founded; whether of 11 
legal or equitable character, whethcr they 
arise under existing laws, or originate in 
circumstances supposed to cast upon the 
state a duty, even of imperfect obligation 
only, to make payment. Fordyce v. God
man, 13 Ohio St. 1, 14. 

The word claim, standing by itself, and 
unrestricted by the use of other language, 
would embrace a claim for bounty land, as 
well as a claim for moncy. United States 
v. Wilcox, 4 Blatchf. 385. 

In the California statute regulating the 
settlement of the estates of deceased per
sons, the words .. claimant" and "claim" 
are used as synonymous with "creditor" 
and" legal demand for money," to be paid 
out of the estate. Gray v. Palmer, 9 Cal. 616. 

A covenant against claims must be un
derstood only of lawful claims, unless 
wrongful claims are expressly included. 
Folliard v. Wallace, 2 Johns. 395. 

I t does not extend to tortious acts. Lud
dington v. Pulver, 6 Wend. 404. 

Nor to a claim which has been sued to 
judgment, but which tbe covenantee has 
not yet been compelled to pay. Aberdeen 
v. Blackmar, 6 Hill,324. 

Claims, in a statute authorizing submis
sion of certain claims to arbitration, was 
held to mean the allegation upon which issue 
is taken; the fact or matter put in issue to 
be tried, and which must be determined be
fore an award can be made. Olcott II. 
Wood, 14 N. Y.32. 

The phrase, the plaintiff claims, means 
that he seeks to recover; that he demands. 
Douglas v. Beasley, 40 Ala. 142. 

Claimant is in some cases restricted to 
mean one who has filed a claim as the law 
requires. Adams v. Warrill, 46 Ga. 295. 

CLAUSUM. That which is close or 
closed; also, a piece of land enclosed. 
Little used, except in the name of one of 
the forms of the action of trespa&s,
trespass quare clausum fregit, hecause he 
broke the close. 

CLEAR. In a devise of money for the 
purchase of an annuity, means free from 
taxes. Hodgworth v. Crawley, 2 Alk. 376. 

In the phrase clear yearly value, clear 
means free from all outgoings like a rent
charge, as losses by tenants and manage
ment, to which a rent-charge is not liable. 
Tyrconnel v. Ancaster, 2 Ves.499. 
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To clear, when used with reference to 
llLnds, means, in the absence of any words 
of limitation, taking off all timber of every 
size, but does not include taking out the 
stumps. Harper fJ. Pound, 10 Ind. 32. 

To clear out a highway, means to clear 
it so far as the uses of a highway require. 
The public have the right to remove ob
structions to their easement; beyond this, 
the rights of the land-owner must be left 
unimpaired. Winter v. Peterson,24 N. J. L. 
524. 

CLEARANCE. A document given 
by the collector of customs to the mas
ter of a vessel about to sail, in the na.
ture of a certificILte that the vessel has 
complied with the laws governing expor
tILtions, and is entitled, and at liberty, 
to depart on her voyage. It is the for
mal permission of the custom-house au
thorities, to a vessel, to sail. 

CLEARING. 1. The departure of 
a vessel from port, considered with ref
erence to the customs and health laws 
and like local regulations. 

2. A method adopted among bankers 
for a common exchange of drafts held 
by each house against the others, and 
settlement of differences; designed to 
relieve the labor involved in each house 
sending to all the others to ,make pre
sentment of the paper it may hold. 
The general nature of the system is that 
clerks from the several banking houses 
in the association, generally all the rec
ognized' banks of the city, attend at a 
fixed hour towards the close of each 
business day, each bringing with him 
all drafts which his house has received 
during the day, payable by any other 
house'_ These are then exchanged and 
balances struck; and each house pays or 
receives only. the balance shown due, 
instead of having to pay all checks 
upon it and take payment of all it 
holds. 

Clearing-house. An office organized 
by the banks of a city, where their rep
resentatives may meet daily, adjust 
balances of accounts, and receive and 
pay differences. 

CLERGY. 1. Persons in holy orders; 
ecclesiastics. 

2. An abbreviated form of the phrase 
benefit of clergy, q. v. Clergyable: ap
plies to a felony to which benefit of 
clergy was accorded. 

The word clergy comprehends all per-

sons in holy orders and in ecclesiastical 
offices; viz., archbishops, bishops, deans 
and chapters; archdeacons, rural deans 
parsons (who are either rectors or vicars); 
and curates; to which may be added parish 
clerks, who formerly frequently were, and 
yet sometimes are, in orders. Jacob. 

CLERICAL. 1. That which pertains 
to the clergy. 

2. That which pertains to the office or 
duty of a clerk in the modern sense. 
See CLERK. 

Clerical error. A mistake, omission, 
&c., in a manuscript, such as is attribu
table to the care~essness or miswriting of 
the scrivener by whom it was drafted, 
rather than to negligence of the parties; 
a failure in reducing the intent to writ
iqg, which does not affect or impair the 
intent itself. 

Clerical tonsure. A shaving of the 
head, formerly peculiar to ecclesiastics. 

CLERK. Originally, a learned man, 
or man of letters; whence the term was 
appropriated to churchmen, who were 
called clerks, and afterwards clergymen. 

In modern usage, the word means a 
writer; one who is employed in the use 
of the pen, in an office, public or private, 
either for keeping accounts or entering 
minutes; a secretary. A clerk is gene
rally an officer subordinate to a higher 
officer, board, corporation, 01' private in
dividual. 

Clerk is the law tprm for a clergyman, 
and by it all of them who have not taken a 
degree are designated in deeds, &c. 

In another sense, it denotes a person who 
practises his pen in any court, or otherwise; 
of which olerks there are various kinds, in 
several offices, &c. The clergy, in the early 
ages, as they engrossed almost every other. 
branch of learning, so were they peculiarly 
remarka ble for their proficiency in the study 
of the law. The judges, therefore, were 
usually created out of the sacred order; 
and all the inferior offi('es were supplied by 
the lower clergy, which has occasioned 
their successors to be denominated clerks 
to this day. (1 Bl. Com. 17,) Jacob.' 

A man ahout a factory, who attends to 
salcs no farther tban the mere delivery of 
the goods, and noting the fact on a slate, 
from which the manufacturer transcribes 
them in hi. books, is not a clerk within the 
rule; and the employer's books are admis
sible, upon proof that he kept honest and 
fair books. Sickles v. Mather, 20 Wend. 72. 

CLIENT. The person who employs 
an attorney, barrister, counsellor, proc
tor, solicitor, or other member of the 
legal profession. It is sometimes used 
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with reference to persons in other voca
tions. 

CLOSE. The noun close, in its legal 
sense, imports a portion of land enclosed, 

~ but not necessarily enclosed by actual or 
, visible barriers. The invisible, ideal 

boundary, founded on limit of title, 
which surrounds every man's land, con
stitutes it his close, irrespective of walls, 
fences, ditches, or the like. 

The vel'b to close is used substantially 
in its vernacular senses, to shut up; to 
bound or enclose j to terminate or com-
plete. . 

A plea in an action of trespass, setting up 
a right to impound the cattle mentioned in 
the declaration, because they were found 
doing damage in the defendant's close, is 
insuffiCient, under Vt. Gen. Stat. 617, § 4; 
for tiJat act only gives such right when 
beasts arc found in an enclosure, which 
means occupied land, while close is of 
broader sigmfication. Porter v. AldriciJ, 39 
Vi. 326. 

A statute that all saloons for the sale of 
liquor shall be closed on Sunday, means 
that sales of liquor shall be entirely 
stopped, and the traffic shut off effectually, 
so that drinking, and the conveniences for 
drinking, shall be no longer accessible. 
Kurtz v. People, 33 Mich. 279. 

A broker employed" to close a bargain" 
for the sale of real property is not author
ized to sign the name of his principal to a 
contract of·sale. Coleman v. Garrigues, 18 
Barb. 60; and see Roach'll. Coe, 1 E. D. 
Smith,175. 

Close rolls; Close writs. Certain let
ters of the king, sealed with his great seal, 
and directed to Particular persons and for 
particular p'urposes, not being proper 
for public inspection, are closed up and 
sealed on the outside, and are thence called 
writs close (titer", clausre), and are recorded 
in the close rolls in the same manner as 
others are in the patent rolls (literre patentes) , 
or open letters. 

CLOUD ON TITLE. This expres
sion, chiefly used in equity jurispru
dence, designates some instrument or 
proceeding, some deed, mortgage, judg
ment, decree, assessment, tax, or the 
like, which, apparently, and upon its 
face, assuming it to be valid, impairs 
the title of a party to real property, but 
which, upon extrinsic facts, is void, and 
ought equitably to be annulled or re
moved. 

The party affected is interested to 
have his title freed and discharged from 
an incumbrance or defect of this kind, 
while evidence to prove it null is within 

his power; for if he should be postponed 
in seeking a remedy until some one a..~
serred claims founded upon tlle matter 
constituting the cloud, perhaps by death 
of witnesses or loss of papers, he would 
be prevented from proving the real 
equities. Therefore, without requiring 
that he should wait till some one seeks 
to dispossess him, equity will entertain 
a suit by one who discovers a muniment 
of title adverse to his, which is appar
ently good and valid, but, in truth, 
void, seeking to have it adjudged void, 
and tlle true title established. To COll

stitute a cloud on title, such as wan-ants 
this equitable interference, the matter 
complained of must be good and valid 
on its face, or to appearance; for, if the 
invalidity of the adverse claim will of 
necessity appear by the very paper which 
must be put forth as the foundation of 
it, t1iere is no need of equitable inter
ference in advance. Upon the other 
hand, the real invaliditY, the fraud, ir
regularity, want of power, or tlle like, 
extl'insic to it, upon which plaintiff 
founds his prayer for relief, must be 
clearly established by proof; for it is not 
reasonable that equity should interfere 
to foreclose in advance claims that may 
have a just foundation. See U. S. Di
gest, tit. Cloud on title; Equity. 

COACH. Is .a generic term; means .. 
kind of carriage, distingnished from other 
vehicles chiefly as being a covered box 
hung on leathers, with four wheels, and in
cludes omnibuses, mail-coaches, and stage
coaches. A power to a bridge company to 
collect tolls from coaches extends to an 
ordinary stage-coach carrying mails and 
passengers. Cincinnati, &C. Turnp. Co. u. 
Neil, 9 Ohio, 11. 

COAST. That portion of the land 
which adjoins the sea. It imports some
what greater hreadth than shore, while 
shore is appropriate to rivers and inland 
waters, which coast is not. 

Coasting trade. Commerce and 
navigatiou, 01' communication by ves
sels, between different places along the 
shore of the United States, as distin
guished from commerce with ports in 
foreign countries. Vessels engaged in 
the coasting trade and in foreign com
merce are the subject of distinct sys
tems of regulations, under the acta of 
congress. 



CODE 236 CODE 

, As defined by act of congress of Feb. 18, 
1793, the term coasting trade means com
mercial interconrse carried on between dif
ferent districts in the same state, and be-

. tween different places in the same district, 
on the sea·coast or on a navigable river. 
Steamboat Co. v. Livingston, 3 Cow. 713. 
, The bnsiness of a ferry-boat is not in
cluded in the coasting trade; the words 
mean the trade along the shore. United 
States v. The William Pope, 1 Newb. 256, 
259; United States v. The James Morrison, 
ld. 241, 252. 

Coast-guard. .A body of officers and 
men raised and eqnipped by the commis
sioners of the admiralty, for the defence of 
the coasts of the realm, and for the more 
ready manning of the navy in case of war 
or sudden emergency, as well as for the pro
tection of the revenue against' smugglers. 
(Stat. 19 & 20 Viet. c. 83). Mozley!t W. 

Coastwise. Vessels" plying coastwise" 
are those which are engaged in the domes
tic trade, or plying between port and port 
in the United States, as contradistingnished 
from those engaged in the foreign trade, or 
plying between a port of the United States 
and a port of a foreign country. San 
Francisco v. Steam Navigation Co.,10 Cal. 
604. C-trM , ~ Yf-. IV" 3--0. 

CODE. A body of law established 
by the legislative authority, and intend
ed to set forth, ·in generalized and sys
tematic form, the principles of the entire 
law, whether written or unwritten, posi
tive or cnstomary, derived from enact
ment or from precedent. Codification j 
or codifying: draughting in one system 
the whole law, expressed in general prin
ciples. 

In explaining the modern American 
. usage of the term, the point chiefly no-
1'I;1ceable is the distinction between a 
~ode .and any system of re-compiling or 
revising the statutes. Compilations of 
the latter sort embrace only the enact
ments of legislation, most of which are 
innovations on the previous· unwritten 
law. By a code, in the strict sense, is 
understood a concise, comprehensive, 
systematic re-enactment of the law, de
duced from both its principal sources, 
the pre-existing statutes, and the adju
dications of courts. A revision of the 
statutes is a less extensive undertaking, 
aiming only to present in one arrange
ment the existing statute law. A code, 
if perfect and unambiguous, wonld be, 
at its· first enactment, a substitute for 
both statntes and reports previously in 
use j while a revision, however com
plete, would supersede only previous 

acts of the legislature. But this dis
tinction is not very nicely regarded in 
the nomenclature of American books of 
legislation. Statute books have, in sev
eral instances, been labelled codes, 
which are not of the nature of a true 
code, but are only consolidations of the 
previous statute law. 

Cinq codes. A system of five codes, 
operative in France j the origin of which 
dates from the empire of Napoleon I. 

They are: Code civil, sometimes en
titled Code Napoleon; it embodies the 
law of rights of persons and of property, 
generally. Code de Commerce; this 
contains the law of mercantile rights and 
subjects. Code de procedure civil, and 
code d'in.~truction criminelle; these regu
late civil and criminal proceedings in 
the courts. Code penal; this defines 
crimes and prescribes punishments. 

Code Jnstinian. This name is often 
.\Det in a connection indicating that the 
pandects are meant j but, in strictness, it 
may well be confined to the codex. See 
CORPUS JURIS C1VlLISj PANDECTS. 

Commercial codes. Several ancient 
compilations of commercial law, more 
or less of the natnre of codes, have been 
influential in moulding onr law. The 
leading ones are mentioned under ap
propriate titles: thus, for the Consolata 
del mare, see CONSOLATO; ior the laws 
of the Hanse towns, see BANSE j and for 
the laws of Oleron, and of Wisbuy, see 
OLERONj W1SBUY, respectively. In 
addition may be named a French com
pilation, promulgated in 1681, under 
Louis XIV., and known as the Ordon
nance de la marine; a translation of 
which appears in 2 Pet. Adm. Dec. 
appx_ 

New York codes. An extended 
and important codification which has 
steadily proceeded in the State of New 
York through a generation has attained 
wide-spread influence and produced im
portant results. It was iuitiated under 
directions given in the constitution of 
1846. Two boards of commissioners 
co-operated in this task. One of these 
is known as the commissioners of prac
tice and pleading (Messrs. Arphaxad 
Loomis, David Graham, and' David 
Dudley Field) j it was charged with the 
duty of revising the rules and practice, 
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the pleadings, forms, and proceedings of 
courts of I·ecord. To the other, known 
as the commissioners of the code (Messrs. 
David Dudley Field, William Curtis 
Noyes, and Alexander W. Bradford), 
was assigned the task of framing three 
codes, of political, civil, and penal law. 

The leading works of these two com
missions - the volumes embodying the 
ultimate results of their labors - are: 

Code 0/ Civil Procedw'e. Reported 
complete. Alhany, 1850. 

Code a/Criminal P,·ocedure. Report
ed complete. Albany, 1850. 

Political Code. Reported complete. 
Albany, 1859. This embodies the polit
icallaw of the state, citizenship, boun
daries and divisions of the state, public 
officers, general rights of the state, pub
lic ways, general police of the state, &c., 
laws for the government of counties, 
towns, and villages. 

Civil Code. Reported complete. Al
bany, 1865. Contaius a full system of 
provisions regulating persous, property, 
and obligations, including contracts, 
trusts, agency, partnership, insurance, 
&c. 

Penal Code. Reported complete. Al
bany, 1864. This presents a system of 
criminal law; including the principles 
which determine amenability to punish
ment, the definitions of crimes, aud 
measure of punishment for each, and 
the subject of prison discipline. 

From so much of the code of civil pro
cedure as related to actions, that is, 
leaving the practice in certiorari, habeas 
corpus, mandamus, &c., to be governed 
by the former law, the legislature of 
New York enacted the statute which has 
been so widely known as the New York 
code. It remodelled practice in the civil 
courts extensively: uniting the jurisdic
tions of law and equity in the same 
courts, abolishing the differences in the 
two methods of proceeding; abrogating 
forms of action, and e.nabling all causes 
to be prosecuted under one form, thatof 
a civil action; authorizing a liberal al
lowauce of amendments, and disregard 
of technical and formal eITOrs; and as
similating civil procedure very mllch to 
that of equity courts in many matters 
of detail, though retaining trial by jury, 
and several .. provisional remedies" 

drawn from common-law procedure. 
The principles of this measure have 
been extensively adopted in other 
states, nearly two-thirds of which have 
enacted codes founded upon this, and 
reproducing its substantial features. 

According to an account given in the 
Albany Law Journal (March 8, 1879), 
this code has been adopted, with greater 
or less completeness, in Missouri, Ohio, 
Kentucky, Indiana, Wisconsin, Iowa, 
Minnesota, Kansas, Nebraska, Nevada, 
California, Oregon, Mississippi, North 
Carolina, South Carolina, Arkansas, 
Washington, Arizona, Utah, Idaho, 
Montana, Wyoming, and Dakota, to 
which list we believe Colorado and Con
necticut may since be added. Mention 
may also well be made that the state 
codes of procedure were in some instan
ces adopted by rule of the United States 
conrts, to govern their practice, though 
such adoptions have now lost importance 
since the general adoption of state prac
tice laws, for the federal courts, de
clared by CongTess in the act of June 1, 
1872, Rev. Stat. § 914. The principles 
of this reformed procedure are, more
over, understood to have been largely 
influential in framing the system re
cently adopted in England, see JUDICA
TURE ACTS, and in moulding the prac
tice now pursued in most of the British' 
colonies. 

The code of criminal procedure is 
said to have been adopted by Indiana, 
Wisconsin, Iowa, Minnesota, Kansas, 
Nebraska, Nevada, California, Oregon, 
Kentucky, Arkansas, Washington, Ari
zona, Utah, Idaho, Montana, Wyoming, 
and Dakota. California and Dakota 
have also adopted (in substance) the 
other three of the five codes: have, in 
short, accepted the system as an en
tirety. 

CODICIL. A supplement or addition 
to a will, It may change the disposi
tions of the will, or even revoke some of 
them, but does not revoke the entire 
will. The term codicil implies that the 
will, as modified hy the codicil, stands. 

Cogitationis pamam nemo patitur. 
No one suffers punishment for a thought. 

In order to incur punishment, the 
criminal purpose must have resulted in 
a criminal act. Under the English act 
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36 Geo. III. ch. 7, - declaring it to be 
treason "to compass, imagine, invent, 
devise, or intend death or destruction, 
maim or wounding, imprisonment or 
restraint, of the person of the sovereign, " 
- the crime of treason is held not to be 
committed by a mere intention or device 
not accompanied or followed by some 
overt act. In principle, this maxim is 
similar to actus non facit reum nisi mens 
sit rea, q. v. 

COGNATES; COGNATI. Relatives 
whose relationship can be traced ex
clusively through females. See AGNA
TES. Cognatio: relationship through 
females. 

Burrill explains that civil-law writers 
sometimes use the term for relatives 
generally, as including relatives by both 
father and mother; and this even in the 
same paragraph where it is used in its 
technical sense of relatives by the mother; 
which may seriously embarra.s~ the task 
of translating. 

COGNIZANCE. Is used in Ameri
can law-books, chiefly in the sense of 
jurisdiction, or the exercise of jurisdic
tion; the making judicial examination 
of a matter, or the power to do so. 

In England, the word has been used 
not only in the sense above given, but 
also, in older books, as signifying a 
badge on a serving-man's sleeve, 
whereby he is discerned to belong to 
this or that master; also, as an acknowl
edgment of a fine or confession of a 
thing done (Cowel); also, as the name 
of a form of defence in the action of 
replevin, by which the defendant insists 
that the goods were lawfully taken, as 
a distress, by defendant, acting as ser
vant for another. 3 Bl. Com. 150; 3 
Stepk. Com. 614. It is also spelled Con
usance. 

Cognizance, as used in a statute confer
ring" full cognizance" of certain cases, is 
a word of the largest import, embracing all 
power, authority, and jurisdiction. Web
ster V. Commonwealth, 5 CLlsh. 386. 

Cognizor j Cognizee. In so far as 
cognizance (q. v.) was used to mean a 
fine, the former of these words denoted 
one who passed or acknowledged a fine 
of lands or tenements to another; the 
latter the person to whom the fine, &c., 
was acknowledged. 

COGNOMEN. A family name. 
1. In Roman law, the last of the three 
names by which all Romans, at least 
those of good family, were designated. 
The first, or pramomen, served to denote 
the individual; the second, or nomen, the 
class or gens; and the third, or cogno
men, the house or familia to which be 
belonged. There was sometimes a fourth 
name, termed agnomen, q. V. 

2. In English law, a surname. 
Cognovit actionem. He has con

fessed the action. This term was used 
in the common-law practice to designate 
a written confession of an action at law, 
signed by the defendant, or his !tttorney, 
given to the plaintiff after receiving his 
declaration, and before plea. In sub
stance, it acknowledged the demand to 
be just, and authorized the plaintiff to 
enter judgment for a sum named, either 
absohitely or upon specified conditions. 
It was often termed, briefly, a cognovit. 
Where given after plea pleaded, it was 
usually termed a relicta (q. v.), or relicta 
a.nd cognovit. As it was given only after 
the action was brought, it differed from 
a warrant, or attorney, or confession of 
judgment, which are given before the 
commencement of any action. 

COHABIT. Originally, to dwell 
with; but is usually used of two per
sons of opposite sex, and as implying 
the practice, or at least the opportunity, 
of sexual intercourse. Cohabitation: 
a dwelling together of, usually, a man 
and woman. 

The primary meaning of cohabit is to 
dwell with some one; not merely to visit 
or see them. Calef V. Calef, 54 life. 365; 
Commonwealtb V. Calef, 10 Mass. 153. 

Cohabitation means having the same 
habitation; not a sojourn; a habit of visit
ing; or a remaining for a time: there must 
be something more than mere meretricious 
intercourse. Yardley's Estate, 75 Pa. St. 
207. 

COIF. A title given to sergeants-at-law, 
who are called sergeants of the coif, from 
the coif they wear on their heads. The use 
of this coif at first was to cover the clerical 
tonsure, many of the practising sergeants 
being clergymen who had abandoned their 
profession. It was a thin linen cover, gath
ered together in the form of a skull or 
helmet; the material being afterwards 
changed into white silk, and the form 
eventually into tile black patch at the top 
of the forensic wig, which is now the 
distinguisbing mark of the degree of Sel'-



COIN 239 COLLATERAL 

geant-at-law. (Cowel; FOBS' Jud[1e8 of 
England; 3 Stepk. Com. 272, note.) Brown. 

COIN, v. To fit metal to circulate as 
money, by dividing it in pieces of exact 
fineness and weight, and stamping with 
devices adapted to prevent counterfeit
ing or abstraction of any part. Coin, n. ; 
Pieces of metal made fit to circnlate as 
money. Coinage, also coining: the act 
of making metal into money; process of 
the mint in preparing metal for cir
culation. Coinage: the business or 
function of mannfacturing money; also, 
the great mass of metallic money in cir
culation. 

The constitution (art. 1, § 8, cl. 5) 
gives congress the power to coin money, 
regulate the value thereof and of foreign 
coin. The question has been much dis
cussed whether this clause enables con
gress to issne paper money. The result 
of the decisions appears to be that 
"coin" does not include paper money; 
the power to issne that must be sus
tained by other provisions of the con
stitution. See ~nox v. Lee, 12 Wall. 
457; also numerous cases collected tJ. S. 
Digest, tit. Tender. 

Coin seems to come from the French 
coign, i.e. angulus, a corner; wbence it has 
been beld that the ancientest sort of coin 
was square, with corners, and not round, as 
it now is. It is any sort of money coined. 
(Crompt. Jurisd. 220.) Coin is a word col
lective, which contains in it all manner of 
the several stamps and species of money in 
any kingdom. Jacob. 

Tbe power to coin money does not in
volve a power to issue treasury notes, and 
declare them to be money. "To coin 
money" clearly means to mould into form 
a metallic substance of intrinsic value, and 
stamp on it its legal value, so as to encour
age and facilitate its free circulation, and 
assure stability in the currency. The thing 
so coined is itself money, ipse loquitur; but 
a treasury note is only a promise to pay 
money,. only a representative of money. 
This literal import of the words "to coin 
money" is persuasively fortified by the 
accompanying power to regulate the value 
.. of foreign coin." Griswold v. Hepburn, 
2 LJuv. 20; 8 WaU.603. 

The phrase, to coin money, as employed 
in the constitutional provision, means to 
make money out of bullion, and does not 
include making paper money. Thayer v. 
Hedges, 22 lnd. 282, 306. 

Strictly speaking, coin differs from money, 
as the species differs from the genus. 
Money is any matter, whether metal, 
paper, beads, sheIls, &c., which have cur
rency, as a medinm in commerce. Coin is 

a particular species, always made of metal, 
and struck aceording to a certain process 
called coining. Wharton. 

COLLATERAL. Literally, attached 
at the side. Is applied to that which 
assists, co-operates with, is made or 
given in addition to, some other thing 
which is presented as the principal. The 
word occnrs in several phrases. 

Collateral ancestors, is sometimes 
used to designate uncles and aunts, and 
other collateral antecessors, who are not 
gtrictly ancestors. Banks v. Walker, 
3 Barb. Ch. 438, 446. 

Collateral assurance. That which 
is made over and above the deed itself. 
Thus, if a man covenant with another, 
and enter into a bond for the perform
ance of his covenant, the bond is called 
a collateral assurance. 

Collateral consanguinity, or kin
dred. The relation of those who de
scend from the same stock or ancestor 
as the lineal relatives, but do not de
scend from each other; as the issues of 
two sons. 

Collateral issue. Where a criminal 
convict pleads any matter allowed by 
law, in bar of execntion, as pregnancy, 
pardon, an act of grace, or diversity of 
person, viz., that he or she is not the 
same that was attainted, &c.; whereon 
collateral issue is taken, and tried by a 
jury instanter. 

Collateral security. Where·a deed 
is made of other property besides that 
already mortgaged, for the better safety 
of the mortgagee; or stocks, evidences of 
debt, or other property, are placed in a 
creditor's hands, as an additionalsecuri
ty for his demand. 

Collateral security imports a security ad
ditional to tbe personal obligation of the 
borrower. Shoemak~r v. National Meehan
ics' Bank, 2 Abb. U. S. 416. 
T~e provision of Iowa Rev. § 1845, pre

cludmg one from a mechanic's lien who 
takes collateral security on the same con
tract, does not apply to a mortgage thereon . 
Gilcrest e. Gottscbalk, 39 lowa, 311. 

Collateral undertaking, obligation, 
or promise. Collateral and original have 
become the technical terms whereby to dis
tinguish promises that are within, and such 
as are not witbin, the statute of frauds. 
Elder v. Warfield, 7 Har. &--.r. 391. 

Collateral warranty, was where the 
heir's title to the land neither was, nor 
could have been, derived from the warrant
ing ancestor. Thus, where a youngE'r bro. 
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ther released to his father's disseisor, with 
warranty, this was collat~ral to the elder 
brother. The whole doctrine of collateral 
warranty seems repugnant to plain and un
sophisticated reason and justice; and even 
its technical grounds are so obscure that 
the ablest legal writers are not agreed npon 
the subject. Wharton. 

COLLATIO; COLLATION. Bring
ing together. 

1. It is a bringing together of as
sets into a common fund j and is partic
ularly used of property received from a 
testator in his lifetime by way of ad
vancement, and returned for the purpose 
of a more equitable division among the 
heirs. It is the supposed return to the 
mass of the succession, which an heir 
makes of property which he receives in 
advance of his share or otherwise, in 
order that such property may be divided 
together with the other effects of the 
succession. Succession of Cucullu, 9 
La. Ann. 96. The term is also used in 
common-law jurisdictions, to some ex
tent, and in substantially the same sense. 
n is nearly equivalent to hotchpot, q. v. 

2. In English ecclesiastical law , colla
tion is applied to the mode of presenting 
to a benefice which is in the gift of the 
bishop himself. In these cases, the 
bishop and patron being one and the 
same person, the bishop cannot present 
to himself; but in the one act of colla
tion, or confening of the benefice, he 
does all that is usually done in presenta
tive advowsons by both presentation and 
institution. Advowsons thus filled are 
termed collative. 

COLLECT. This verb is used of de
mands for money, in the sense of to 
obtain payment, either by a simple pre
sentation or by judicial proceedings. 
Collecting agent, sometimes also collec
tor: a private person employed to present 
demands for payment, and receive the 
money. His functions do not usually 
extend to prosecuting the demand in 
the courts. Collector: a public officer, 
charged with the business and duty of 
exacting and receiving payment of a 
class of public dues; as a collector of 
customs or duties; a collector of taxes. 
His functions usually extend to exercise 
of official powers, and to institution of 
quasi judicial proceedings, such as levy 
and sale, to compel payment, when not 

made on demand; but not to prosecution 
of ordinary suits; this, however, depends 
on the positive law of his office. Also, 
collector is applied to a person appointed 
(pending a long controversy, whether a 
will shall be admitted to probate and an 
executor qualified, or shall be rejected 
and an administrator appointed) to 
gather in assets of a decedent's estate, 
receive rents, &c., demand bills payabl9 
as they mature, and keep the procf.eds, 
until the questiQn, who is to administer, 
is decided. Collection: the fact of claim
ing and receiving payment, whether the 
payment is voluntarily made or obtained 
by legal proceedings. Thus it is held in 
New York that a guaranty of the collec
tion of a demand, or that it may be 
collected, or is collectible, means that 
payment can be obtained either by de
mand or by resort to propel' legal reme
dies. The guarantor cannot be charged, 
except on proof that the appropriate 
legal proceedings have been taken 
against the principal without success. 
Taylor v. Bullen, 6 Cow. 624 j Cump
ston v. McNair, 1 Wend. 457; Lovela.nd 
v. Shepard, 2 Hill, 139; Moakely v. 
Riggs, 19 Johns. 69; Backus v. Shipherd, 
11 Wend. 629. 

The direction to collect school moneys, 
or cause them to be collected, found in a 
law defining dnties of the county clerk. 
means merely to look sharply after the 
school funds, and see that no indebtedness 
suffers from delay. The county clerk is 
not thereby made a collector. State v. 
Moeller, 48 Mo. 331. 

A tax can be said to be collected only 
when it has been paid by those on whose 
property it has been levied. Fitzpatrick v. 
Flagg, o ·Abbotts' Pro 213. 

COLLEGE. 1. An assemblage of 
persons for some public purpose; as the 
electoral college, q. V. 

2. An institution, usually incorporated 
and endowed, for the instl'llctioll of 
young persons in the higher branches 
of learning, not immediately connected 
with admission to the learned profes
sions. 

College, in a statute exempting" all col
leges and academies," &c., from taxation. is 
to be taken only in its usnal sense of a 
seminary of learning. And it does not mean 
the assemblage of the professors and stu
dents; nor yet the trustees in their corpo
rate capacity; hut certain property belong. 
ing to them, edifices, and the lands whereon 
the same are erected. The exemption ' in-
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cludes the property necessary to the proper 
management of the institution. State v. 
Ross, 24 N . .T. L. 479. 

COLLISION. 1. As most commonly 
employed, implies the impact of vessels 
together while they a1'e in cour.se of ?e
mg navigated. But the term IS ~ot m
applicable to cases where a statIonary 
vessel is struck by one under way, 
strictly termed allision; or where one 
vessel is brought into contact with an
other by swinging at anchor. And even 
an injury received by a vessel at her 
moorings, in consequence of being vio
lently rubbed or pressed against by a 
second vessel lying alongside of her. in 
consequence of a collision against such 
second vessel by a third one under way, 
may be compensated for, under the gen
eral head of collision, as well as an injury 
which is the direct result of a blow, 
properly so called. T~e Moxey, Abb. 
Adm. 73. 

Collision, in this sense, is deemed a 
maritime tort; and, on proof of which 
vessel was in fault, she may be by a suit 
in admiralty charged with damages for 
the injury done by her to the other ship; 
or, if both vessels were in fault, the 
damages may be divided. Collision thus 
becomes the title of an important head 
of admiralty jurisdiction. 

Injuries to one vessel, occasioned .by 
waves created by another while runDlng 
wrongfully too near the former, may be 
compensated in damages under the head of 
collision. Wright v. Brown, 4 Ind. 95. 
Compare, as to rU!lni~~ agai.nst a stat~onary 
object: here, a seme, Ihe CIty of Baltlmore, 
6 Ben. 474; 5 Am. Law T. 25. 

2. Collision is sometimes used with 
reference to vehicles meeting upon the 
highway; but where this is the sense, 
there is usually something in the con
text to indicate it, 

COLLOQUIUM. A speaking to-
gether; conversation; discourse. This 
term is applied to a particular part of 
the declaration in actions for slander, in 
which it is alleged that the defendant 
spoke the words in a certain conversa
tion or discourse, - in the Latin form, 
the phrase was in q'lJDdam colloquio,
which he had with others, with an aver
ment that the words were spoken of and 
concerning the plaintiff. The whole of 
this portion of the declaration is termed 
the collo.quium. 

When the words alleged to have been 
spoken were actionable in themselves, 
a colloquium, averring that they were 
spoken of or concerning the plaintiff, was 
sufficient. When the words alleged had 
no slanderous meaning by their own in
trinsic force, but only by reason of the 
existence of some extraneous fact, this 
fact was first averred in a traversable 
form, this averment being termed the 
inducement. Then followed the collo
quium, averring that the sla~dero~s 
words were spoken of or concernmg thIS 
fact. Finally, the word " meaning" -
01' in the Latin form, innuendo, whence 
this clause is termed the innuendo (q. v.) 
- is used to explain and connect the 
matters set forth in the inducement 
and colloquium with the particular de
famatorymeaning attached to the words 
alleged, thus drawing the legal inference 
from the whole declaration that such was 
the meaning of the words set forth. 

COLLUSION. An agreement be
tween two or more persons to defraud a 
person of his rights, by the forms of law, 
or to obtain an object forbidden by law. 

This, which is Bouvier's definition, 
better represents the use of the term at 
the present day than the one on which 
several of the older dictionaries agree: 
a deceitful agreement or contract be
tween two or more persons, for the one 
to bring an action against the other for 
some evil purpose; as to defraud a third 
person of his right. Jacob; Cowel; 
Termes de /a Ley. 

COLOR. 1. Darkness of the skin de
rived from negro blood; hence the word 
is equivalent to African descent or 
parentage. See BLACK. 

Person of color means a person of Afri
can descent. Heirn v. Bridault, 37 Miss. 209. 

It means a person descended from a 
negro within the fourth degree iuclusive, 

, though an ancestor iu the intervening gen
eration was white. State v. Dempsey, 9 
Ired. L. 384. 

A quadroon, or person having o~e-f.ourth 
negro blood, is a person of color,. withm the 
meaning of Conn. Rev. Stat. tit. 55, § 6, 
which exempts from taxation the property 
of such persons. Johnson v. Norwich,29 
Conn. 407. 

The phrase colored men has no legal 
technical signification which the courts are 
bound judicially to know. Pauska v. Daus, 
311'ex.67. 

2. Appearance; fictitious aspect; ap-
VOL. 1. 16 
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parent effect or operation, which may not 
be real or valid. Used in the following 
phrases: 

Giving color. This term, used in the 
science of special pleading, means the 
admission that the adverse party has 
an apparent right. This is called im
plied color, when there is merely a com
pliance with the rule that a plea seeking 
to set up matter in avoidance involv!ls a 
confession of the matter alleged; or ex
press color, which is a direct and positive 
assertion of an apparent title in the ad
verse party. These distinctions are sel
dom adverted to in discussions of plead-

, ing in the numerous states which have 
adopted codes of reformed procedure; 
and are said to be abolished in England 
by sections 49 and 64 of the common-law 
procedure act of 1852. 

Color of office. An act which is done 
by an officer under the pretence or sem
blance that it is within his authority, 
when in truth it is not, is said to be 
done by color of office, or, in the Latin 
form, colore officii. The phrase implies, 
we think, some official power vested in 
the actor, - he must be at least officer de 
facto; we do not understand that an act 
of a mere pretender to an office, or false 
personator of an officer, is said to be 
done by color of office. And it implies 
an illegal claim of authority, by virtue of 
the office, to do the act or thing in ques
tion. Burrall 11. Acker, 23 Wend. 606; 
Winter v. Kinney, 1 N. Y. 365; Decker 
v. Judson, 16 ld. 439, 442; Griffiths v. 
Hardenbergh, 41 !d. 464. It imports a 
design to do an act in excess of author
ity, Kelly v. McCormick, 28 N. Y.318. 
but not necessarily an evil or corrupt 
intent on the officer's part, Richardson 
v. Crandall, 48 ld. 348. 

A statute making the sureties upon an 
administrator's bond liable for monevs re
ceived by him under color of office' does 
not render sureties liahle for rents of land 
which has descended to the heirs, wbich 
rents the administrator has collected; for 
thcse are not received under color of his 
office of administrator. Wilson v. Unselt, 
12 Bush, 215. 

Color of title. That which purports 
to be, but is not evidence of, ownership 
of property; an inst.rument which in 
form purports to, but in effect does not, 
pass title. 

The benefit of the doctrine of adverse 

possession is not extended to mere in
truders and trespassers. To set the 
statute of limitations running against 
an ejectment, or to bar an entry, as it is 
termed, the party must !'nter into pos
session under color of title; that is, 
under some deed in form, or some appal'
ent muniments of ownership. The 
title need not be, in truth, valid, but 
must purport and appear to be so. 

Color of title is that which the law con· 
siders prima facie a good title, but which, 
by reason of some defect, not appearing on 
its face, does not in fact amount to title. 
An absolute nUllity, as a void deed, judg
ment, &c., will not constitute color of title. 
Bernal v. Gleim, 33 Cal. 668. 

Color of title is that which in appear
ance is title, but in reality is no title. The 
ground of the invalidity is not important. 
Wright v. Mattison, 18 How. 50; Beverly 
v. Burke, 9 Ga. 440; Edgerton v. Bird, 
6 Wis. 527. 

Color of title is any thing in writing con· 
nected with the title which serves to define 
the extent of the claim, It is wholly im
material how imperfect or defective the 
writing may be, considered as a deed: if it 
is in writing, and defines the extent of the 
claim, it is a sign, semblance, or' color of 
title. ' Field v. Boynton, 33 Ga. 239; s. P. 
Walls v. Smith, 19 ld. 8. 

Claim and color of title, within the mean· 
ing of general statutes of limitation, is the 
same as fixed by the courts as sufficient to 
support an adverse possession. Such color 
may be given for title without any writing; 
may commence even in trespass; and, when 
founded on writing, it is not essential that 
the paper should show on its face a prima 
focie title: it may be good as a foundation 
for color, however defective. McClellan v. 
Kellogg, 17 ill. 498. 

A written instrument is not essential to 
constitute color of title; but there must bo 
some visible acts or indicia which are a p. 
parent to all, showing the extent of the 
boundaries of the land claimed to alDount 
to color of title. Cooper v. Ord, 60 Mo. 
420; and see Sumner v. Stevens, 6 Mete. 
(Mass.) 337. 

To constitute color of title, some act 
must have been done conferring some title, 
good or bad, to a parcel of land of definite 
extent; a mere disseisor cannot resort to 
the metes and bounds of the tract upon 
which he wrongfully enters. St. Louis v. 
Gorman, 29 Mo. 593. 

It is not synonymous with claim of title. 
To the former, a paper title is requisite; 
but the latter may exist wholly in parol. 
Hamilton v. Wright, 30 Iowa, 480. 

Any instrument having a grantor and 
grantee, and containing a description of 
the lands intended to be conveyed, and apt 
words for their conveyance, gives color of 
title. Brooks v. Bruyn, 35 ill. 392; Dick· 
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enson v. Breeden, 30 ld. 279; Cook v. Nor
ton, 43 ld. 391. 

To constitute color of title, the instru
ment relied upon must purport to give a 
title. A bond to give a deed on the pay
ment of a price, does not purport to con
vey title, and cannot constitute color. Rigor 
v. Frye, 62 Ill. 607; s. p. Osterman v. Bald
win,6 Wall. 116; Kilburn v. Ritchie, 2 Cal. 
146. 

A bond signed by " A, as agent," shows 
no color of title in A or his grantees, as he 
disclaims title on the face of it. Simmons 
v. Lane, 26 Ga. 178. 

The deed of an attorney, who has no 
authority to sell the land conveyed, is color 
of title, and seven years' possession under 
it will bar the right of entry of the prin
cipal. Hill t·. Wilton, 2 Murph.. 14. 

A deed made by a clerk or master in 
equity, after he goes out of office, on a sale 
made by him while in office, is color of 
title, though not otherwise operative. Wil
liams v. Council, 4 .Iones L. 206. 

An unregistered deed is color of title, 
under which a possession for seven years 
will bar the entry of the owner. Hardin v. 
Barrett,6 Jones L. 169. 

A deed cannot operate as color of title, 
so as to have effect, beyond the estate 
which it professes to pass. McRae v. Wil
liams, 7 Jones L. 430. 

Deeds, though fraudulent on the part of 
the grantor, if accepted bona fide by the 
grantee, and without knowledge of the 
fraud, give a color of title, under the stat
ute of limitations. Gregg v. Sayre, 8 Pet. 
244; Griffin v. Stamper, 17 Ga. 108. 

The deed relied upon to give color of 
title must have been obtained bona fide; if 
procured by fraud, or if the grantee, who re
lies upon it to sustain his adverse posses
sion, is aware that his grantor had no title 
to convey, the deed will avail him nothing. 
Saxton v. Hunt, 20 N. J. L. 487. 

One cannot claim to hold under color of 
title, by virtue of a deed which he knows to 
be of no value. Waterhouse v. Martin, 
Pecle,392. 

A deed purporting to convey title is 
color of title, without regard to the good or 
bad faith of the holder. What is color of 
title is a question of law; while good faith 
is one of fact, to be determined by the 
jury. Hardin v. Gouverneur, 69 fll. 140. 

A will may constitute color of title. 
Trustees, &c. v. Blount, 2 Tayl. 13; Evans 
v. Satterfield, 1 Murph. 413; Stanley v. Tur
ner,ld.14. 

But not so a paper purporting to be a 
will of lands, which has but one subscrib
ing witness, and which has never been 
proved as a will. Callender v. Sherman, 
6 Ired. L. 711. 

Possession of land, under a grant from 
the state, is possession under color of title, 
and consequently is adverse possession; 
even where the grant is void for irregu
htrity, if the tenant enters under it bonafide. 
Moody t'. Fleming, 4 Ga. 116. 

A patent for lands is a sufficient color of 
title. Gregg v. Tesson, 1 Blacle, 150. 

COMIT A TUB. A county or shire. It 
is little used in American jurisprudence, 
except in the phrase posse comitatus, 
power of the county. The sheriff may, 
when necessary to the execution of 
process, call upon the power of the 
county; the general assistance of citi
zens at hand. 

COMITY. Respect, regard, or defer
ence, extended from good-will, not in 
ohedience to authority. 

Comity of nations, is a phrase 
employed to denote the ground on which 
courts of one independent sovereignty 
often accept and apply the laws of an
other, where transactions occurring 
within the territory of that other, or 
affecting its subjects, are concerned. 

COMMANDERY. A manor or 
chief messuage with lands and tene
ments ther~to appertaining, which he
long.ed to the priory of St. John of Je
rusalem; he who had the government of 
such a manor was styled commander. 
At the present day the name has some 
adoption for a division 01' body of a 
large organization, such as that of the 
freemasons, hut commanderies, as they 
anciently existed, are extinct. 

COMMANDER -IN - CHIEF. The 
title of the political or executive head 
controlling and directing military oper
ations, not in their military aspects only, 
hut with reference to the political causes 
and ohjects of the war. By the con
stitution of the United States, the 
president is commander-in-chief of the 
army and navy. The function is, in re
spect to all the puhlic questions involved 
in a war, superior to that of a general 
highest in command. 

COMMANDITE. The French term 
corresponding to limited, or special. 
partnership. 

COMMENCEMENT. This vernacu
lar term has been drawn into legal dis
cussion in cases which may be arranged 
under phrases. 

Commencement of action, prose
cution, or suit. Thi~ has reference to 
several distinct questions: whether. an 
action is deemed commenced so that the 
several defendants are affected by the 
proceedings in it, directly; whether it 
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was commenced in season to escape the 
bar of the statute of limitations; whether 
it was commenced so as to assure the 
jurisdiction of the court when collat
erally questioned; and there are some 
other like distinctions. The decisions 
on the subject vary somewhat, in the 
various states, but appear, on the whole, 
to sustain the following rules: 

1. In respect to civil actions prose· 
cuted according to the cornman-law 
practice, the cases 'in Connecticut and 
Vermont have regarded the service of 
the writ as the commencement of the 
action. In other states, the suing out 
of the writ, or, as many of the cases 
have expressed it, the issuing or suing 
out of the writ, has been held the com
mencement of the action. 

2. Iu respect to suits in equity, the 
suing out (Pindell v, Maydell, 7 B. M~on. 
314), or the issuing and attempting to 
serve, the subprena, and not the filing 
the bill, is, in general, the commence
ment of the suit. 

3. In respect to civil actions under 
codes of 'procedure, the service of the 
summons is ordinarily the commence
ment of the action; if, however, publi
cation is the mode of service adopted, 
the service is complete at the expiration 
of the time prescribed for publication. 
And if the case is one involving a ne
cessity for filing, before service can be 
made, a notice of pendency of action to 
affect persons who may become pur
chasers with notice of the suit, the 
action is deemed pending, for the pur
poses of such notice, from the time of 
filing it, if followed by personal service 
or commencement of publication within 
sixty days. If a provisional remedy is 
granted, the time of allowing it may be 
taken to give the court jurisdiction of 
the action as fully commenced. And an 
attempt to commence an action is equiv
alent to commencement, for the pur
poses of the statute of limitations, when 
the summons is delivered, with intent 
that it shall be actually served, to the 
proper sheriff. These, at least, are sub
stantially the provisions of the New 
York code, and are believed to have been 
extensively re-enacted in other code 
states. 

Questions of nicety, have, however, 

often arisen. The general mode of dis
posing of them is indicated by repre
sentative cases given below. 

In respect to the statute of limitations, 
an action is to be deemed as commenced 
when the writ is issued, and not by the fil
ing of a declaration before the writ is 
issued. State Bank v. Bates, 10 Ark. 120; 
State Bank v. Cason, ld. 479; State Bank 
v. Brown, 12 ld. 94; Johnson v. Farwell, 
7 Me. 370; Hail v. Spencer, 1 R. I. 17. 

The filing of a declaration alone is not 
the commencement of an action. State 
Bank v. Cason, 10 Ark. 479. 

The issuing of the writ, not the filing of 
the declaration, is, as to every material pur
pose, the commencement of the suit. Clark 
v. Redman, 1 BlackJ. 379. 

Filling up a writ with a view of its being 
immediately served, may amount to the 
commencement of an action. Parker v. 
Colcord,2 N. H. 36, 227; Johnson v. Far-
wal, 7 Me. 370. , 

.A suit is to be considered as commenced 
when the writ is sued out and completed in 
order to have it served on the defendant; 
but if retained by the attorney for the want 
of a revenue stamp, and a revenue stamp is 
then affixed, the writ is not completed until 
the stamp is affixed. Mason v. Cheney, 47 
N.H. 24. 

The delivery of the writ to the sheriff 
has been held the commencement of the 
suit. Underwood v. Tatham, 1 Ind. 276. 

But where a writ is filled up provision
ally, and delivered to the officer with in
structions not to serve it until after a cer
tain time or the happening of a certain 
event, the action will not be deemed to 
have been commenced until after the ser
vice of the writ. Seaver v. Lincoln, 12 
Pick, 267. 

Delivery of the writ to an officer, or 
leaving it at 'his house, for ,the purpose of 
being executed, is a commencement of suit. 
Brondson v. Earl, 17 Johns. 65; Ross v. 
Luther,4 Cow. 158. 

The delivery of summons and complaint 
to the sheriff to be served, with an honest 
intent to have them served, is a commence
ment of the action, so as to save the case 
from the statute of limitations, in a case not 
governed by New York code. Davis t·. 
Duffie, 18 Abb. Pro 360; Lamkin ~. Nye, 42 
Miss. 241. 

When a writ is made, in a case where a 
demand and refusal are necessary to give 
a right of action, and the demand is subse
quently made, and the writ then served, 
the action is commenced when the plaintiff 
elected to use his writ, and directed the 
officer to serve it. Robi~son V. Burleigh, 
6 N. H. 225; Graves V. Ticknor, 61d. 637. 

Where a writ bears teste of the day when 
it was actually made, the day of the teste 
must be considered as the day of the com
mencement of the action. But the time of 
the day of the teste when the writ is actu
ally made, is not always deemed the true 
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time of the commencement of the action. 
Robinson v. Burleigh, 5 lJ. H. 225. 

A capias ad respondendum, to save the 
statute of limitations, delivered to the sher
iff with directions not to execute it, but 
return it non est, is a good commencement 
of the suit for the purpose of defeating the 
operation of the statute of limitations. 
Beekman v. Scatterlee, 5 Cow. 519. 

But it is not enough that process was 
sued out, without being delivered to the 
sheriff or returned. Baskins v. Wilson, 6 
Cow. 471. 

Except for the purpose of avoiding the 
statute of limitations, lervice of the writ is 
deemed the commencement of an action. 
To render the action "commenced" there 
must be service of the writ sufficiently com
pleted to call upon the defendant to answer. 
Kirby v. Jackson, 42 vt.552. 

The service of notice is the commence
ment of an actiou of ejectment. Taylor v. 
Taylor, 3 A. [(. Marsh. 18. 

When plaintiff in ejectment amends his 
declaration by inserting a new demise, the 
action upon such demise is to be regarded 
as commencing when the amendment is 
made; not at commencement of the suit. 
Roe v. Doe, 30 Ga. 873. 

The filing of a claim with the commis
sioners of an insolvent estate is tantamount 
to the commencing of an action, within the 
Mass. Stat. 1793, ch. 75, § 3, which limits 
such actions, in certain cases, to two years 
after letters testamentary or of administra
tion are granted. Guild v. Hale, 15 Mass. 
455. 

In New York, the exhihition of the claim 
of a creditor against an absent or abscond
ing debtor, to his trustees, is equivalent to 
the commencement of a suit against the 
debtor, to prevent the statute of limitations 
from attaching. Peck v. Randall, 1 Johns. 
165. 

The filing of the bill, and not the issuance 
of the process, is so far the commencement 
of a suit in the chancery court, as to stop 
the running of the statute of limitations. 
Bacon v. Gardner, 23 Miss. 60; Dilworth v. 
Mayfield, 36 I d. 40. 

The time when a defendant is brought 
in by amendment, not the time of filing the 
original bill, is the commencement of the 
suit as to him. Brown v. Goolsby. 34 JJliss. 
437. 

The service of notice of an intended 
motion is the commencement of a suit, and 
if the time required to perfect the bar or 
the statute of limitations is not complete 
before service, it arrests its operation. 
Young v. Hare, 11 Humph. 30S. 

For all purposes, except to prevent the 
bar of the statute of limitations, a suit is 
begun only by the filing the complaint and 
issuing a summons. Sharp v. Maguire, 19 
Cal. 577. 

With respect to the statute of limitations, 
it is deemed commenced by the filing of 
the complaint. Sharp v. Maguire, 19 Cal. 
577; Pimental v. Sau Francisco, 21 Id. 351. 

A delivery of the writ to the sheriff, or 
some equivalent act, marks the commence
ment of suit. Hancock v. Ritchie, 11 indo 
48; Randolph v. Hill, Id. 354. 

When a petition is filed, an action is so 
far commenced that a writ of attachment 
may issue before the original notice is 
placed in the hands of the sheriff for ser
vice. Hogan v. Burch, 8 Iowa, 309. 

A suit is deemed for some purposes com
menced by filing of the petition in the dis
trict court; strictly it is commenced by 
delivery of the original notice to the sher
iff or by actual service thereof by some 
other person. Reed v. Chubb, 9 Iowa, 178; 
Elliott v. Stevens, 10 ld. 418. 

The issue of the summons is the com
mencement of the action. Butts v. Turner, 
5 Bush, 435; Hart v. Baltimore, &c. R. R. 
Co., 6 W. Va. 336. 

The filing of a summons and complaint 
is the commencement of an action in rela
tion to real estate, only for the purpose of 
operating as constructive notice to pur
chasers, &c., from the defendant, and for 
no other purpose. Haynes v. Onderdonk, 5 
Thomp. ft C. 176, 2 Hun, 619. 

For the purposes of the statute of limita
tions the action is commenced hy filing the 
petition. Kinney v. Lee, 10 Tex. 155. 

The filing of the petition with the clerk 
of the court, with instructions not to issue 
process upon it until further orders, is uot 
such a commencement of suit as will inter
pose a bar to the running of the statute 
of limitations from that date. Maddox v. 
Humphries, 30 Tex. 494. 

Where there is both an original and an 
amended complaint, the question whether 
the action has heen commenced in time is 
determined by the date of filing the original 
complaint. Lovenjana v. Camarillo, 45 
Cal. 125. 

A new action is not commenced by the 
filing of an amended petition, when it ap
pears from the face of such petition that it 
is but a different statement of the same 
cause of action that is stated in the original 
petition. Mather v. Butler, 16 Iowa, 59; 
Scoby v. Sweatt, 28 Tex. 713 .. 

The presentment on which an indictment 
is founded is the commencement of a prose
cution, and prevents the statute from at
taching. State v. Cox, 6 Ired. L. 440. 

The complaint made to a magistrate is a 
commencement of a prosecution sufficient 
to arrest the act of limitations. State v. 
Howard, 15 Rich. 274; State v. May, 1 
Brev. 160. 

So is an information filed, with an arrest 
and recognizance of the offender. State v. 
Groome, 10 Iowa, 308. 

The issuing of a warrant in good faith 
and delivery to an officer to execute, upon 
which the defendant is afterwards arrested 
and bound over for trial, is a sufficient com
mencement of the prosecution to satisfy the 
requirement of the statute of limitations. 
People v. Clark, 33 Mich. 112. 

Commencement of building, WI 
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used in the mechanic's lien law of Mary
land, means the commencement of some 
work or labor on the ground,-such as 
beginning to dig the foundation, or the 
like, - the effects of which are apparent, 
and which everyone can readily recognize 
as the commencement of a building. 
Brooks ". Lester, 36 Md. 65. 

Driving stakes to indicate the line of 
the foundation, and doing a few hours' 
work digging away the dirt at one corner, 
is not such a " commencement" of building 
as will give a mechanic's lien priority to 
that of a mortgage. Kelly v. Rosenstock, 
45 Md. 389. 

COMMERCE. The United States 
constitution gives congress power to reg
ulate commerce. What is meant by 
commerce in this connection has been 
adjudicated in several cases. 

Commerce is the interchange or mutual 
change of goods, productions, or property 
of any kind between nations or individ
uals. Transportation is the means by 
which commerce is carried on. Council 
Bluffs v. Kansas City, &c. R. R. Co., 45 
Iowa,338. 

The word commerce comprehends navi
gation; and a power to regulate navigation 
is as expressly conferred as if that term had 
been added. Gibbons v. Ogden, 9 Wheat. 1. 

Commerce is not limited to the mere buy
ing and selling of merchandise, bnt compre
hends the entire commercial intercourse 
with foreign nations and among the several 
states. It includes navigation, as well as 
traffic, in its ordinary signification, and em
braces ships and vessels as the instruments 
of intercourse and trade, as well as the 
officers and seamen who navigate and con
trol them. People v. Brooks, 4 Den. 469; 
see also Smith v. Turner, 7 How. 392; 
United States v. Holliday, 3 Wall. 417. 

Commerce is a term of the largest im
port. It comprehends intercourse for the 
purposes of trade in any and all its forms, 
including the transportation, purchase, sale, 
and exchange of commodities between the 
citizens of our country and the citizens or 
subjects of other countries,and between the 
citizens of different states. The power to 
regulate it embraces all the instruments by 
which such commerce may be conducted. 
Welton I'. State,91 U. S. 275. 

Commerce is traffic; is an act; is the act 
of buying and selling; and not the result of 
the act, not the thing bought or the thing 
that stands in the place of the thing sold,
the price; nor is it the sales. True, the 
liberal rule of construction makes com
merce include intercourse and navigation; 
but the word has no such meaning by dic
tionaries, by the common law, or by usage. 
Padelford v. Mayor, &c. of Savannali, 14 
Ga. 438. 

The trade or business of parties who re
side and do business in one state, and as' 
travelling merchants and pedlars vend for-

eign merchandise in another state, is purely 
internal traffic in the latter state, and does 
not come within the meaning of the consti
tutional clause. That clause does not com
prehend any commerce which is purely in
ternal, between man and man in a single 
state, or between different parts of the same 
state, and not extending to or affecting 
other states; and commerce among the 
states means commerce which concerns 
more states than one. Ward v. Maryland, 
9 Am. Law Reg. N. s. 424; Sears v. Warren 
County, 36 Ind. 267. 

Commerce is not limited to an exchange 
of commodities only, but includes, as well, 
intercourse with foreign nations and be
tween the states; and includes the trans
portation of passengers. Steamboat Co. v. 
Livingston,3 Cow. 713; People v. Raymond, 
34 Cal. 492. 

Commerce includes intercourse by tele
graph. Western Union Tel. Co. v. Atlan
tic, &c. Tel. Co., 5 Nev. 102. 

Commercial brokers. Persons who 
sell goods in their own name, at their own 
store, on commission, and have possession 
of the goods as soon as the sales are made, 
and who deliver or send them off to their 
customers, are not taxable as commercial 
brokers. Under the internal revenue laws, 
that phrase means persons who negotiate 
sales or purchases in the names of the par
ties primarily interested; not persons au
thorized to sell in their own names, or on 
their own account. Slack ". Tucker, 23 
Wall. 321, 331. 

Commercial paper. The bankrupt 
law of 1867 and amendment of 1874, Rev. 
Stab. § 5021, cl. 8, directs that suspend
ing payment of one's commercial paper, 
under cerlain circumstances, shall be 
deemed an act of bankruptcy. See ACT 
OF BANKRUPTCY. "'nat is meant by 
commercial paper has been adjudicated 
in several decisiolls. 

The term commercial paper means bills 
of exchange, promissory notes, bank.checks, 
and other negotiable instruments for the 
payment of money, which, by their form 
and on their face, purport to he such instru
ments as are, by the law-merchant, recog
nized as falling under the designation of 
commercial paper. Re Hercules Mut. Life 
Ass. Soc., 6 Banler. Reg. 338. 

It includes bills of exchange, promissory 
notes, and negotiable bank-checks; paper 
governed by those rules which have their 
origin and are established upon the custom 
of merchants in their commercial transac
tions, known as the law-merchant. Re 
Nickodemus, 3 Banler. Re.q. 230. 

It means any negotiable paper governed 
by the law'merchant, on which the alleged 
bankrupt is a party liable. It is not con· 
fined to paper given for value, but includes 
accommodation bills and notes. Re Chand· 
ler, 1 Low. 478; 4 Id. 213. 
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Accommodation paper is not commercial 
paper within the section above mentioned; 
and the maker cannot be forced into bank
ruptcy for suspending payment of it. Re 
Clemens, 2 Dill. 533. 

Commercial paper means negotiable 
paper given in due course of business, 
whether the element of negotiability be 
given it by the law-merchant or by stat
ute. A note given by a merchant for 
money loaned is within the meaning. Re 
Sykes, 5 Biss. 113. 

COMMISSION. 1. Doing or per
forming; perpetration; usually spoken of 
offences, as the commission of larceny. 

2. Formal written anthority; a docu
ment issued by government conferring 
powers; as the commission of an officer 
or of a vessel of war; a commission to 
take testimony. 

3. A limited body of persons author
ized to perform some public service or 
duty; a board; as commission of assize, 
or of delegates j commission to revise 
statutes or codify laws. In these phrases 
one cannot always say with certainty 
whether the word means the body of 
persons or the authority. There have 
been an indefinite number of these com
missions created for a variety of pur
poses both in England and in the United 
States. 

4. The compensation of an agent or 
bailee, when estimated by the value of 
the property involved in his dealings; as 
the commission of a broker. In this 
sellse the plural form is often used. 

5. A species of bailment, being an 
undertaking, without reward, to do 
something for another person j man
date. 

Commission is the warrant or letters
patent which all persons exercising jurisdic
tion, either ordinary or extraordinary, have 
to authorize them to hear or determine any 
ca use or action; as the commission of the 
judges, &c. Commission is with us as 
much as delegatio with the civilians; and 
this word is sometimes extended farther 
than to matters of judgment. Jacob. 

The word commission imports a written 
authority. United States v. Reyburn, 6 
Pet. 352, 364. 

An officer appointed provisionally, sub
ject to the action of an examining board, 
even though he is assigned to duty, is not 
"in commission" so as to entitle him to 
mileage or pay, until the action of such 
board. Greer v. United States, 3 Ct. of Cl. 
182. 

Commission merchant. A term which 
is synonymous with factor. It means one 

who receives goods, chattels, or merchan
dise for sale, exchange, or other disposition, 
and who is to receive a compensation for 
his services, to be paid by the owner, or de
rived from the sale, &c., of the goods. Per
kins v. State, 50 Ala. 154. 

Commission of lunacy. A process 
issued from chancery or other court 
having jurisdiction of lunatics, to ascer
tain and report whether a certain per
son, alleged to be insane, is so, and 
therefore a fit subject for guardianship. 

Commission to take depositions, or 
testimony. A written authority issued 
'by a court of justice, giving power to 
take the testimony of witnesses who 
cannot be personally produced in court, 
reduce it to writing, and return it to the 
court to be read on the trial. Such com
missions are allowed where witnesses are 
abroad, or are going abroad; where they 
are too ill or infirm to attend court, &c., 
but only in civil causes, or by consent .. 

COMMISSIONER. A title of office; 
applied to varions officers whose duties 
are usually of ordinary administrative 
character. 

Under the United States government, 
a number of offices of considerable im
portance have received this term; such 
as the commissioner of agriculture, of 
customs, of education, of fish and fish
eries, of the general land office, of In
dian affairs, of patents, of pensions. 
They have charge of the administration 
of the acts of congress relating to the 
subjects confided to them respectively. 
Theil' duties are prescribed by the re
vised statutes and subsequent laws. 

In England, the title has also been 
very extensively used; as to designate 
commissioners for taking affidavits, 
commissioners of sewers, commissioners 
of woods and forests, record commis
sioners, &c. 

Commissioners of circuit courts. 
The administration of the' business of 
the circuit and district courts is largely 
aided, especially iu criminal procedure, 
by a class of officers known as the com
missioners of the circuit courts, or 
United States commissioners. 

Authority to appoint such commis
sioners was first conferred for the pur
pose of making additional provision for 
taking acknowledgments of bail aud 
affidavits. For this purpose, the ci!cuit 
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courts were empowered to appoint as 
many discreet persons in different parts 
of any district in which the existing 
provision for taking bail and affidavits in 
civil causes was inadequate, as such 
courts should deem necessary. And 
bail and affidavits so taken were declared 
to have the same force and effect as if 
taken before a judge of the court; and 
any person swearing falsely therein was 
made liable to the same punishment. 

The functions of the commissioners 
were subsequently enlarged, by succes
sive enactments and rules of court, to 
embrace many other functions. And, 
by an act passed Sept. 18, 1850, the su
perior courts of organized ten·itories 
were authorized to appoint similar com
missioners. 

The powers and duties of these com
missioners are now declared in detail by 
various sections of the revised statutes. 
A most important branch consists in 
their authority to take preliminary ex
aminations of persons charged with of
fences against United States laws, and 
commit them for trial; also of persons 
claimed for extradition to foreign coun
tries. 

The United States commissioners, in 
the exercise of their powers as snch, are 
regarded as officers of the conrts, and, 
when they sit as committing magistrates, 
their proceedings are subject to the re
vision of the circuit courts. 

Commissioners for various special 
purposes, such as to administer oaths to 
appraisers, to take depositions, to hear 
and determine 01' to report to the court 
upon questions of fact, or intricate ac
counts, prize commissionerR, &c., are 
allowed by the statutes of the United 
States. 

Commissioner of deeds. An officer 
in very many of the United States whose 
authority is to take acknowledgments of 
deeds; also, to administer oaths volun
tarily taken out of court; take affidavits, 
&c. 

Commissioner of highways. In 
most of the states, the opening, altera
tion, repair, and vacating of highways 
are placed in the charge of commission
ers, usually three in number, for each 
county or township. 

COMMITMENT. The sending a 

person charged with an offence to prison, 
either to await his trial, or, after trial 
and sentence, to suffer imprisonment; 
also, the warrant or order by authority 
of which a person is sent to prison; 
called also mittimus. 

COMMITTEE. ,A person, 01' several 
persons associated, to whom matters are 
referred for deliberation, superinten
dence, or action. 

In parliamentary and legislative prac
tice, almost all business brought forward 
is referred to some committee for exam
ination and consideration. The com
mittees hold meetings apart from those 
of the general body; examine all details 
connected with the matters referred to 
them; examine witnesses, if testimony 
is necessary; and report their opinion 
to the house, together with - if they 
think legislative action is desirable
a bill appropriate to be passed. But 
these reports are adVisory only. -

Committee is also applied to a person 
appointed by a court of chancery or pro
bate jurisdiction, under authority of 
law, to take charge of the person or 
estate, or both, of an individual who has 
been ascertained to be insane. 

COMMODITIES. A statute authoriz
ing excise taxes upon" any produce, goods, 
wares, merchandise, and commodities," em
braces every thing which may be the subject 
of taxation, and authorizes a tax upon the 
privilege of pursuing particular branches of 
business and employment. The term means 
convenience, privilege, profit, and gains. 
Provident Institution v. Massachusetts, 6 
Wall. 611; s. P. Portland Bank v. Ap
thorp, 12 Mass. 252. 

Commodities includes all movables which 
are the objects of commerce. Best v. Bau
der, 29 How. Pro 489. 

A statute which prohibits buying or re
ceiving "any coin or commodity whatever" 
includes all species of personal property. 
Barnett v. Powell, Litt. Sel. Cas. 409. 

Roots or plants offered for sale by a per
son travelling from place to place are com
modities within the meaning of the United 
States revenue laws. Best V. Bauder, 29 
How. Pro 489. 

COMMON. As a noun, signifies the 
right of one person to take or use the 
product of lands the property of another. 
It is an incorporeal hereditament. 

The right usually signified by the 
term is common of pasture; the right 
to feed live-stock on another's land. 
There are also common of estovers, or 
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the right to take wood; common of 
piscary, or the right of fishing; common 
of turbary, 01' the right of digging turf; 
common in the soil, or the right of dig
ging for coal, minerals, &c.; and some 
others. These rights have had but little 
distinct recognition in the United States. 

Common of pasture is either appendant, 
appurtenant, because of vicinage, or in 
gross. 

Common appendant is a right belonging 
to the owners or occupiers of arable land, 
under the lord of a manor, to put common
able beasts upon the lord's waste, and upon 

. the lands of other persons within the same 
manner. Commonable beasts are either 
beasts of the plough, or such as manure 
the ground. 

Common appurtenant arises from no con
nection of tenure, but may be annexed to 
lands in other lordships; or may extend to 
sucb beasts as hogs, goats, or the like, 
which neither plougb nor manure the 
ground. Tbis kind of common can be 
claimed ouly by special grant or prescrip
tion. 

Common because ofvicina.ge is where the in
babitants of two townships, whidh lie con
tiguous to each other, bave usually inter
commoned with one another; tbe beasts of 
the one straying mutually into the other's 
fields, without any molestation from either. 
This is only a permissive right; and there
fore either township may inclose and bar 
out the other, though they have intercom
moned time out of mind. 

Common in gross, or at large, is such as is 
neither appendant nor appurtenant to the 
land, but is annexed to a man's person, 
being granted to him and his heirs by deed, 
or claimed by prescriptive rigbt. Mozley 
t W. 

Common is also used, apparently as 
a noun, though perhaps as an adjective, 
agreeing with field understood, through
out the cities, incorporated towns, and 
villages of the Uuited States, to signify 
a lot or piece of land set apart for public 
uses, such as open-air meetings, reviews 
of the militia, recreation of the people, 
&c.; as Boston Common. See' Patter
son v. McReynolds, 61 Mo. 203. 

COMMON. This adjective occurs, 
in one or other of its vernacular senses 
of frequent, ordinary, usual, or, belong
ing to several persons, subject to plural 
or general ownership, in several com
pounds and phrases. 

Common assurances. The legal evi
dences of the translation of property, 
whereby every person's estate is assured 
to him, and all controversies, doubts, and 
difficulties are either prevented or removed. 

The common assurances are of four 

kinds : By matter in pais, or deed, which is 
an assnrance transacted between two or 
more private persons in liflis in thc country; 
that· is (according to the old common law) 
upon the very spot to be transferred. By 
matter of record, or an assurance transacted 
only in the sovereign's public courts of rec
ord, or under the authority of a puhlic 
board or commission empowered by act of 
parliament to record its proceedings. By 
special custom, obtaining in some particular 
placcs, and relatiog only to some particular 
species of property; which three are snch 
as take effect during the life of the party 
conveying or assuring. The fourth takes 
no effect till after his death, and that is by 
devise, contained in his last will and testa
ment. 2 Bl. Com. 290. 

Common bail. Nominal sureties on 
arrest. As a relaxation of arrest for 
debt, defendants were allowed, in cer
tain cases in English practice, to put in 
bail who need not justify, and this prac
tice grew into a system of entering 
nominal or fictitious sureties in a great 
variety of actions upon ordinary debts; 
while in those cases in which there were 
reasons for maintaining the policy of 
arrest and imprisonment, special bail, 
or veritable bail, who would justify, 
were required. Entering common bail 
amounted to no more than appearing 
in the action. 

Common bar. Another name for the 
plea of blank bar, q. v. 

Common barratry, or barretry. 
See BARRATRY, 2. 

Common bench. An earlier name 
of the English court of common pleas_ 
See COURT OF COMMON PLEAS. 

Common council. The name of the 
representative body of a municipal cor
poration; otherwise called the council, 
or the city council. Its organization 
and powers differ, according to local 
statutes. See Dill. Mun. Corp. 326, for 
a general account. 

Common counts. Averments of a 
cause of action, iucorporated in a dec
laration, not as descriptive of the par
ticular circumstances of the plaintiff's 
case, as he expects to prove it, but in 
order that he may have a proper aver
ment, to enable him to take advantage 
of the legal effect of the proof, whatever 
it may be, if in any aspect it can war
rant a recovery. 

Common field. This term is of Ameri
can origin, and was adopted by congress to 
designate small tracts of ground of a pe-
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culiar shape, usually from one to three ar
pents in front by forty in depth, used by 
the occupants of the French villages in 
Missouri and other French settlements for 
purposes of cultivation, and protected from 
inroads by cattle by a common fence. The 
peculiar shape of the lot, its contiguity to 
others of similar shape, and the purposes 
to which it was applied, constituted it a 
common-field lot. Glasgow v. Hortig, 1 
Black, 595. . 

Common fishery. A fishing ground 
where all persons have a right to take 
fish. The expression is to be distin
guished frolll common of fishery, which 
means a right to take fish in waters on 
lands of another person. 

Common highway. See HIGHWAY. 

The word common in this expression 
seems superfluous. To be open to pub
lic use is of the very nature of a high
way. 

Common informer. One who makes 
it a habit or practice to hunt out the 
commission of offences, and give intelli
gence thereof to the authorities, with a 
view to profiting by the share of the 
penalty or forfeiture allowed by law to 
the informer, and not because he is re
quired thereto by any duty of office. 

Common intendment, intent, or 
sense. The natural and ordinary mean
ing of language. See CERTAINTY. 

Common labor. By Ind. Rev. Stat. 
1843, ch. 53, § 123, the making of a promis. 
sory note on Sunday is an act of common 
labor. Reynolds v. Stevenson, 9 Ind. 112. 

So is the selling of liquor or cigars on 
Sunday (Ind. Laws 1859, 1(9). VogleBong v. 
State, 9 Ind. 112; Foltz v. State, 33 ld. 
215. To the contrary, in Delaware, Hall 
v. State,4 Harr. (Del.) 132. 

But gaming has been held not to be com
mon labor within the meaning of the Sun
day law. State v. Conger, 14 Ind. 396. 
. The prohibition of common labor upon 
the Sabbath, in the Ohio act for the preven
tion of immoral practices, embraces the 
business of "trading, bartering, selling, or 
buying any goods, wares, or merchandise." 
Cincinnati v. Rice, 15 Ohio, 225. 

Common nuisance. A nuisance 
(q. v.) is termed common or public when 
it operates to the prejudice of the public 
in the neighborhood generally; and pri
vate, when it affects only one or some 
few individuals. . 

Common offenders; such as com
mon barrators, drunkards, scolds, 
sellers, thieves. Common, in this con
nection, imports frequency. But a man 

may be convicted of being a common 
drunkard without proof that he was 
constantly drunk, or even that he was 
drunk every day, during the period cov
ered by the complaint. Commonwealth 
v. McNamee, 112 Mass. 285. 

To convict one as a common' offender, 
a common barrator, a common seller of 
liquor, &c., three distinct unlawful scts 
must be proved. One act of sale, accom· 
panied by evidence of all the necessary ar
rangements for selling liquors, and being 
prepared and ready and willing to sell to 
all who might apply as purchasers, will 
not constitute a common seller of liquors, 
though it may sustain a finding of three 
sales. Commonwealth v. Tubbs, 1 Gush. 2. 

A common seller is one who sells fre
quently, usually, customarily, habitually. 
State ". O'Connor, 49 Me. 594. 

As to when one may be sentenced to in· 
creased punishment, as a common and 
notorious thief, under statutes of Massa
cbusetts, see Commonwealth v. Hope, 22 
Pick. 1; Stevens v. Commonwealth, 4 Mete. 
(Mass.) 360; Haggett v. Commonwealth, 
3 ld. 457; Rice d. Commonwealth, 12 ld. 
246. 

Common pleas. The brief designa
tion of a court of common pleas. See 
COURT OF COMMON PLEAS. 

Common recovery _ A mode of 
transferring the title to lands, formerly 
in use in England, and resorted to in 
instances in some of the United States; 
but abolished for England by Stat. 3 & 4 
Wm. IV. ch. 74, and either abrogated 
or disused, generally, throughout the 
states at the present day. It consisted 
in prosecuting a fictitious suit against 
the tenant of the freehold, who, by mu
tual understanding, made no defence, 
whereupon a judgment was obtained, 
vesting the title in the nominal plaintiff, 
the intended grantee. This device was 
employed as a means of evading some 
statutes restricting conveyances in form. 

Common schools. The schools es
tablished by law, maintained at the 
expense of the state, county, or other· 
local organization, and open to the chil
dren of the inhabitants at large, free of 
individual charge for tuition; the public 
schools. See People v. Board of Edu
cation of Brooklyn, 13 Barb. 400, 410. 

They are to be distinguished from 
schools established by private enterprise, 
in which pupils must be supported by 
private liberality, or by payments for 
the various pupi~, and which pupils 
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become entitled to enter only by pri-
vate contract. 

The phrases, common schools and public 
schools, have acquired in Massachusetts a 
well-settled signification. They are never 
applied to the higher seminaries of learning, 
such as incorporated academies and col
leges. The latter, in a certain broad and 
comprehensive sense, are pnhlic institutions, 
becanse they are controlled by corporations, 
and are nsually open to all persons who are 
willing to comply with the terms of admis
sion and tuition. Bnt the broad line of 
distinction between these and the "pnblic 
or common schools" is, that the latter are 
snpported by general taxation, that they 
are open to all, free of expense, and that 
they are nnder the immediate control and 
superintendence of agents appointed by the 
voters of each town and city. Merrick v. 
Inhabitants of Amherst, 12 Allen, 500. 

The schools kept by the Roman Catho
lic orphan asylnm society of the city of 
Brooklyn are not" common schools," with
in the meaning of that phrase as used in 
the state constitution. People v. Board of 
Edncation, 13 Barb. 400. 

The phrase, teacher of common schools, 
held to mean a teacher in the free common 
~chools of the state estahlished by law. 
Trustees v. Simpson, 11 Ind. 520. 

Common scold. A person addicted 
to the habit or practice of abusive lan
gnage or vituperation, in places and 
modes rendering it a disturbance to the 
neighborhood, and a public annoyance. 
This is an offence at common law, being 
a species of nuisance. 

Common seal. A seal adopted and 
used by a corporation in execution of 
instruments required in its corporate 
dealings. To have a common seal is 
one of the distinguishing powers of a 
corporate body. 

Common sergeant, is a jndicial offi· 
cer attached to the ,corporation of the city 
of London, who assists the recorder in dis· 
posing of the criminal business at the Old 
Bailey sessions. Mozley !f' W. 

COMMON CARRIER. A person 
or company whose business it is to trans
port, for pay, movable property of any 
one who will hire them. 

The holding themselves out to carry 
for anyone, and the taking pay for the 
service, distingui.shes common from pri
vate carriers. See CARRIER. 

By familiar rules of law, common 
carriers are subject to serious and pe
culiar liability for the, safe-keeping and 
delivery of property intrusted to them 
for transportation; being, in general, 

liable as insurers, except for losses 
caused by inevitable accident, or over
whelming force of a public enemy, or, 
as expressed in the quainter language 
of the former years, by the act of God 
or of the king's enemies, unless some 
exemption from this stringent rule is 
incorporated in the particular contract 
for transportation, or established' by a 
notice which the courts in some juris
dictions deem equivalent to contract. 
The decisions npon what constitutes a 
common carrier, and who is to be deemed 
a common carrier, relate chiefly to this 
liability for losses;. the question intended 
is, whether the party undertaking trans
portation is liable in all events, except 
for inevitable accident and acts of a 
hostile military force. 

A common carrier is one who makes it a 
business to transport goods, either by land 
or water, for hire, and holds himseif ready 
to carry them for all persons who apply and 
pay the hire. The Huntress, Dav. 82; 
Fish v. Chapman, 2 Ga. 349; Verner v. 
Sweitzer, 32 Pa. Sl. 208; Bank of Orange 
v. Brown, 3 Wend. 158; see Alexander v. 
Greene,7 Hill, (N. Y.) 533, 564. 

Where one holds himself ont to carry 
the goods of all persons indifferently, he 
will be considered a common carrier, and 
will incur the liahility of that character. 
Mershon v. Hobensack, 22 N. J. L. 372; 
Russell v. Livingston, 19 Barb. 346; Fuller 
v. Bradley, 25 Pa. St. 120. 

Persons whose business is, and is repre
sented by them to the pnblic to be, to re
ceive, convey, and deliver money, bank
bills, and goods of snch as choose to employ 
them, for a compensation, are common car
riers. They are not forwarders, for they 
retain custody of the property during its 
passage, and until delivery. Rnssell v. 
Livingston, 19 Barb. 346; Sherman v. 
Wells, 28 Id. 403, Newstadt v. Adams, 
5 Duer, 43. 

To make a person a common carrier, he 
mnst exercise the bnsiness as a puhlic em
ployment; he must undertake to carry 
goods for persons generally; he must hold 
himself ont as ready to engage in the trans
portation of goods for hire as a business, 
and not as a casual occupation pro hac vice. 
Fish v. Challman, 2 Ga. 349; --- v. 
Jackson, 1 Hayw. 14; Satterlee v. Groat, 
1 Wend. 272; Samms v. Stewart, 20 Ohio, 
69; but see Favor v. Philbrick, 5 N. H. 
358. 

A person who undertakes, though only 
pro hac vice, to carry by river, for hire, with
out special contract, incurs the responsibil
ity of a common carrier. Moss v. Bettis, 
4 Heisk. 661. 

To' charge a person as a common carrier, 
it must be shown that the usage of his 
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business includes tbe goods carried, or that 
there was a special contract to carry them. 
Tunnell v. Pettijohn, 2 Harr. (Del.) 48; s. P. 
Powell v. Mills, 30 Miss. 231. 

No person is a common carrier in the 
sense of the law who is not a carrier for 
hire. A mere gratuity or voluntary gift 
will not constitute the relation. But it is 
not necessary that the compensation should 
be a fixed sum: a quantum meruit, inuring 
to the benefit of the owners, is sufficient. 
Citizens' Bank v. Nantucket Steamboat 
Co., 2 Stary, 16. 

Oue who is accustomed to undertake to 
transport for hire the goorls of those who 
choose to employ him, though this is not his 
usual or ordinary occupation, is a common 
carrier. But a farmer who assumes the 
business of a carrier at certain seasons of 
the year does not thereby necessarily incur 
the responsibilities of a common carrier, as 
to all contracts for transportation made at 
other seasons. Haynie v. Baylor, 18 Tex. 
498. 

One who has never assumed or offered 
to carry chattels of a certain class, except 
upon special terms exempting him from all 
the important duties and liabilities of a 
common carrier, cannot be made amenable' 
in the character of a common carrier as to 
such property. So held, in case for a re
fusal to carry live-stock. Lake Shore, &c. 
R. R. Co. v. Perkins, 25 Mich. 329. 

The proprietors of metropolitan cabs and 
omnibuses are not common carriers. Ross v. 
Hill,2 Com. B. 887. 

A London cab proprietor is not a common 
carrier, because, although he plies with a 
carriage by land, and professes openly to 
carry passengers and goods for hire, yet he 
does not ply regularly between different 
srecified places, but merely lets out his car
riage, with the horse and driver, by the dis
tance or the hour, to proceed to any desti
nation which the hirer may indicate. Char
ley on London Cabs, 10. 

A London omnibus proprietor is not a 
common carrier, because although he plies 
with a carriage by land, and professes 
openly to carry passengers for hire between 
different specified places, yet he docs not 
profess openly to carry goods for hire, but 
merely receives occasional, and at his own 
option, some trifling articles of luggage 
with the passengers, to be carried gratui
tously for their accommodation. Addis. 
Contr. 492, 499. 

A court may assume that the owner of 
an omnibus line is a common carrier, with
out proof. Parmelee v. McNulty, 19 Ill. 
556. 

The practice of conveying for hire, in a 
stage-coach, parcels not belonging to pas
sengers, constitutes the proprietors of the 
coach common carriers; and they are liable 
as partners for the loss of such parcels by 
the driver, he being one of the proprietors. 
Dwight v. Brewster, 1 Pick. 53; Beckman 
v. Shouse, 5 Rawle, 179; Robertson v. Ken
nedy. 2 Dana, 430; but compare Blan-

chard v. Isaacs, 3 Barb. 388; Shelden v. 
Robinson, 7 N. H. 157. 

Persons transacting business as an ex
press company in forwarding goods from 
place to place for hire, in vessels and con
veyances owned by others than themselves, 
are not common carriers, and are not liable 
as such, but are bailees for hire. Hersfield 
v. Adams, 19 Barb. 577. 

An express companl is to be regarded 
as a common carrier, and its responsibility 
for the safe delivery of property intrusted 
to it is the same as that of a carrier. Belger 
v. Dinsmore, 51 Barb. 69, :J4 How. Pro 421; 
Buckland v. Adams Exp. Co., 97 Mass. 124 ; 
Southern Exp. Co. v. Newby, 36 Ga. 635. 

A city express company, engaged in car
rying parcels between the city of New York 
and Brooklyn, and in carrying the trunks of 
travellers to and from the passenger depots 
of the various railroads, may be deemed 
common carriers. Richards v. Westcott, 2 
Bosw.589. 

In Indiana, express companies are, by 
statute (1 Gav. g. H. 327) common carriers. 
American Exp. Co. v. Hockett, 30 Ind. 250. 

And an express company may become 
liable as a common carrier, although it has 
not complied with the requirements of sec 
tion 2 of the statute. Uuited States Exp. 
Co. v. Rush, 24 Ind. 403. 

A public ferryman is a common carrier. 
Babcock v. Herbert, 3 Ala. 392; Hall v. 
Reniro,3 Mete. (Ky.) 51. 

And a private ferryman, not on a public 
road, may yet incur the liabilities of a com
mon carrier by notoriously undertaking to 
transport, for hire, all persons indifferently, 
with tbeir carriages and goods. Hall v. 
Renfro, ,3 Mete. (Ky.) 5l. 

One who receives goods to forward them 
for hire, it being known to the owner that 
he has no interest in the freight of the 
goods, owns no part of tbe boats employed 
in the carriage, and that his only business 
in relation to the carriage of goods consists 
in forwarding them, is not a common car
rier, nor liable, like a carrier, as insurer. 
Roherts v. Turner, 12 Johns. 232. 

One who contracts to cut a lot of timber 
and transport it to a place where it is to be 
delivered and used, does not act, while 
transporting the timber, as a common car
rier. Pike v. Nash, 3 Abb. App, Dec. 610. 

If parties calling themselves forwarders 
so act arid conduct their business as to lead 
the public to regard them as carriers, and 
employ them as such, without intimation of 
their true character, the liability of a car
rier attaches to them. Teall v. Sears, 9 
Barb. 317. 

Railroad companies are common car
riers, although not declared to be such in 
the charter. Chicago & Aurora R. R. Co. 
v. Thompson, 19 Ill. 578; Heineman v. 
Grand Trunk R. R. Co., 31 How. Pro 430; 
Rausemer v. Toledo, &c. R. R. Co., 25 Ind. 
434; and see Porter v. Chicago, &c. R. R. 
Co., 20 fll. 407. 

A railroad company, operating a rail-
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road belonging to the state, are liable as 
carriers for negligence of state officers in 
the performance of duties connected with 
the road. Ryland u. Peters, f> Pa. L. J. R. 
126. 

If a railroad company take a car for 
transportation over their road, and have 
exclusive charge of it, though it remain on 
its own trucks, they are responsible for it 
as common carriers, and not merely as per
sons towing vessels are. New Jerse.!' R. R. 
Co. v. Pennsylvania R. R. Co., 27 N. J. L. 
100. 

Railroad companies are private carriers 
merely, as towards one who hires cars, mo
tive power, &c., at lower rates, so as to as
sume the risk himself. Kimball v. Rutland 
& Burlington R. R. Co., 26 n. 247; Anstin 
v. Manchester, &c. Railw. Co., 11 Eng. L . 
~ Eq . 506,21 I,. J. N . s. 179,10 C. B. 454; 
East Tennessee, &c. R. R. Co. v. Whittle, 
27 Ga. 535; Ohio & Mississippi R. R. Co. 
v. Dunbar, 20 Ill. 623. 

A sleeping-car company is not responsi
ble either as a common carrier or as an inn
keeper. It is bound, however, not only to 
furnish its guests a berth, but to keep a 
watch dnring the night, exclnde unauthor
ized persons from the car, and take reason
able care to prevent thefts. Blum v. 
Southern Pullman Palace Car Co., 22 Tnt. 
Rev. Ree. 306. 

Masters and owners of vessels, who un
dertake to carry goods for hire, are liable 
as common carriers, whether the transpor
tation be from port to port, within the state, 
or beyond the sea, at home or abroad. 
Elliott v. Rossell, 10 Johns. 1. 

Express companies are common carriers, 
notwithstanding their bills of lading dis
pute it. Bank of Kentucky v. Adams Exp. 
Co.,93 U. S. 174. 

Pullman Palace Car Company is not a 
common carrier. Pullman Palace Car Co. 
v. Smith, 73 Ill. 360. 

All ocean steamship company is not a 
common carrier, as to baggage in sta te
rooms. American Steamship Co. v. Bryan, 
83 Pa. St. 446. 

The master of a canal-boat is a common 
carrier. Arnold u. Halenbake, 5 Wend. 33. 

The owner of a canal-boat, used gener
ally for transporting his own merchandise, 
entered into a contract with common car
riers to transport a boat-load of freight for 
an agreed price. Held, that this did not 
make him a common carrier. It is the 
business of carrying goods for others, not 
a single act, known to the consignor to be 
outside the usual employment, which fixes 
the liability_ of a common carrier. Fish v. 
Clark, 49 N. Y. 122. 

Steamboat companies are liable as com
mon carriers. Boon v. Steamboat Belfast, 
40 Ala. N. a. 184; compare Cox v. Peterson, 
30 Td. 608; Hibler v. McCartney, SlId. 501. 

The owners of a tow-boat are not liable 
as common carriers. An action against 
them, for loss of the vessel in tow, must be 
founded on negligence. Haya v. Millar, 77 

Pa. St. 238; Smith v . Pierce, 1 La. 1:100; 
Caton v. Rumney, 13 Wend. 387 ; Alexander 
v. Greene, 3 Hill, 9; Wells v. Steam Navi
gation Co , 2 N. Y. 204; The Lyon, 1 Brown 
Adm. 59; The Stranger, ld. 281; The 
Oconto, 5 Biss. 460. 

A tow-boat used in towing barges or 
other water craft, which are loaded with 
freight, from one point to another on the 
Mississippi river, is a common carrier. Bus
sey v. Mississippi Valley Transp. Co., 24 
La. Ann. 165. 

Telegraph companies are common car
riers, and liable as such; as in a case where 
the loss of a debt occurred through delay in 
the transmission of a message. Parks . v. 
Alta, &c. Telegraph Co., 13 Cal. 422; a. p. 
Bryant v. American Telegraph Co., 1 Daly, 
575. 

A telegraph company cannot be conaid
ered a common carrier, since it does not 
contract in any common-law obligation. 
Birney v. New York, &c. Co., 18 Md. 341. 

COMMON LAW. 1. In its broad
est and most general signification, those 
rules or precepts of law in any country, 
or that body of its jurisprudence, which 
is of equal application in all places; as 
distinguished from local laws and rules. 

2. That system of law or body of juris
prudence which has prevailed in Eng
land, and is characteristically the growth 
and development of that kingdom (be
ing derived therefrom by her colonies 
and by most of the United States); as 
distinguished from the Roman civil law , 
the canon law, the Hindu law, and other 
leading systems of distinct governments. 

3. So much of the above-mentioned 
system of jurisprudence as is derived 
from the immemorial customs of the 
people, ascertaiued and expressed by the 
judgments of the courts j as distinguished 
from legislative enactments, or positive 
or statute law. 

4. So much of the above-mentioned 
system of jurisprudence as became, by 
adoption of the English colonies in 
America, the foundation of the law of 
nearly all the United States. In this 
sense, statutes of parliament enacted 
prior to the revolution, and deemed ap
propriate to the situation and wants of 
the colonies, are included. 

5. So much of the above-mentionAd 
system of jurisprudence as is governed 
by definite and peremptory rules of law, 
technically so called; as distinguished 
from those systems in which the admin
istration of justice is governed origi-
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nally, and in theory, by tI:e judicial 
discretion vested in the court, or by 
the instruction of authorities in religion; 
or equity, admiralty, and ecclesiastical 
law. 

The common law, mentioned in the 
seventh amendment of the constitution, is 
the common law of England, and not that 
of any individual state. United States v. 
Wonson,1 Gall. 20. 

The term common law is used in contra
distinction to equity and admiralty and 
maritime jurisprudence. It includes not 
merely suits which -the common law recog
nized among its old and settled proceedings, 
but suits in which legal rights are to be as
certained and determined, in contradistinc
tion to those where equitable rights alone 
are recognized, and equitable remedies ad
ministered. It does not refer to the par
ticular form of procedure which may be 
adopted. Parsons v. Bedford, 3 Pet. 433, 
446; 447; Fenn v. Holme, 21 How. 481, 486. 

There is no common law of the United 
States, as contradistinguished from the in
dividual states; and the courts of the United 
States, instead of administering the common 
law, or any particular system, conform to 
the law of the states where they are situ
ated. People v. Folsom, 5 Cal. 374. 

Proceedings on habeas c!frJIus before a cir
cuit judge at chambers are not proceedings 
according to the course of the common law, 
in the sense in which that expression is ap
plied to proceedings reviewable on writs of 
error. Faust v. Judge, &c., 30 lIfich. 266. 

Common-law procedure acts. Three 
acts of parliament passed in the years 1852, 
1854, and 1860, respectively, for the amend
ment of the procedure in the common-law 
courts. The common-law procedure act of 
1852 is Stat. 15 & 16 Vict. ch. 76; that of 
185i, Stat. 17 & 18 Vi ct. ch. 125; and that 
of 1860, Stats. 23 & 24 Vict. ch. 126. Moz
ley g. W. 

COMMONALTY. The masses of 
the people, nndistinguished by rank or 
office. Thus, when applied to the realm 
of England, it excludes the royal family 
and nobility. When applied to a mu
nicipal corporation, it embraces the mass 
of citizens, and excludes the corporate 
officers. Mayor, aldermen, and com
monalty is the ordinary corporate name 
of a city. 

COMMONS. In English political 
phraseology, signifies all that class of 
subjects who are not noblemen, and 
thus does not vary materially from one 
signification of commonalty. Com
moner: a member or individual of this 
class. 

COMMONWEALTH. Originally, 
_ the common weal or public interest. 

Sometimes it is used to designate a re
publican form of government. 

It was applied to the government of 
England during the period from the ex
ecution of Charles I., in 1649, to the 
restoration of the monarchy under 
Charles II., in 1660. It has also been 
adopted as the name of several of the 
states: the commonwealth of Massa
chusetts, Pennsylvania, Virginia, Ken
tucky. 

COMMORANCY. The condition of 
abiding or dwelling; inhabitancy. Com
morant: applies descriptively to a person 
who abides or dwells in a place. 

Communis error facit jus. Com
mon error makes a rnle of law. A 
general and long-continued practice of 
what is erroneous makes the error the 
rule. This maxim is not to be read 
literally, or understood in the widest 
sense of its terms. An inveterate prac
tice, both of general observance and of 
long continuance, may be sustained 
against objections or defences founded 
upon error in such practice; as in the 
case of modes of conveyance which have 
been long in use; but, beyond matters 
of practice, the maxim has no applica
tion. Erroneous views of the law, how
ever widely held and acted upon, even 
where sustained by judicial decisions, 
are no answer to the enforcement of the 
true rnle, when the error has been dis
covered and clearly ascertained; other
wise, an error as to the law. or a miscon
ception of the law, would be set up in 
destruction of the law. The many vnl
gar errors as to substantive rules of law, 
- such as that, to disinherit a child, a. 
small sum, as one shilling, must be be
qneathed; that a -husband may dispose 
of his wife by selling her in the open 
market-place with a halter around her 
neck; that a man who marries a woman 
in debt, by taking her from the hands 
of the clergyman clothed only in her 
shift, escapes liability for her debts,
however commonly received or practised, 
could never thereby become established 
as law. Even as to matters of legal 
opinion, Lord Denman, in delivering 
judgment in the House of Lords, in the 
celebrated caRe of O'Connell v. Regina, 
11 Ct. §r F. 372, declared that a. large 
portion of the legal opinion which has 
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passed current for law falls within the 
description of "law taken for grant
ed;" and that" when, in the pursuit of 
truth, we are obliged to investigate the 
grounds of the law, it is plain, and has 
often been proved by recent experience, 
that the mere statement and restatement 
of· a doctrine - the mere repetition of 
the cantilena of lawyers - cannot make 
it law, unless it can be traced to some 
competent authority, and if it be irre
concilable to some clear legal principle." 

COMMUNITY. A term applied in 
French law, also in Louisiana, to the 
title or ownership of the property of 
two persons who are intermarried. 

It is sometimes distinguished as con
ventional community, or that which is 
created by express agreement in the 
marriage contract, and legal community, 
or that which arises by operation of law 
where the contract is silent. This last 
is what is usually meant by the term 
when used alone. 

The community includes the profits of 
all the effects of which the husband has the 
administration and enjoyment, either of 
right or in fact, of the produce of the recip
rocal industry and labor of botb husband 
and wife, and of the ('states which they may 
acquire during the marriage, either by do
nations, made jointly with them both, or by 
purchases, or in any other similar way, 
even although the purchase be only in the 
name of one of the two, and not of both, 
because, in that case, the period of time 
when the purchase is made is alone attend
ed to, and not the person who made the pur
chase. Clark v. Norwood, 12 La. Ann. 598. 

COMMUTATION. Substitution of 
a less onerous obligation for the original 
one. Commutation of fares consists in 
selling a ticket for a term at a less price 
than the aggregate of daily fares for the 
term. Commutation of imprisonmeut 
allows a prisoner to acquire, by good be
havior, a right to take a shorter term of 
imprisonment than that imposed by his 
original sentence. 

COMPACT. An agreement or con
tract. Usually applied to agreements 
of indepeudent states or sovereignties. 

A compact is a mutual consent of parties 
concerned respecting some property or 
right that is the object of the stipulation, or 
something that is to be done or forborne. 
Canal Co. v. R. R. Co., 4 GiU &- J. l. 

Tbe terms compact and contract are sy
nonymous. Green v. Biddle, 8 Wheat. 1, 92. 

COMPANY. An association of per-

sons for the purpose of carryiug on some 
enterprise or business. It is used to 
represent members of a partnership 
whose names do not appear in the firm. 
It often signifies an incorporated associa
tion; or may mean an association organ
ized like a corporation, though unchar
tered. Compare ASSOCIATION. It also 
enters into the names of many classes 
of corporations. In this connection, it 
seems usually to designate an organiza
tion for the purpose of c'arrying on a 
business for profit. 

The proper signification of the word 
company, when applied to persons engaged 
in trade, denotes those united for the same 
purpose or in a joint concern. It is so 
commonly used in this sense, or as indicat
ing a partnership, that few persons accus
tomed to purchase goods at shops, where 
they are sold by retail, would misapprehend 
that such was its meaning. Palmer v. Pick
ham, 33 Me. 32. 

English clubs are not companies within 
the joint-stock companies' winding-up acts. 
Re St. James Club, 16 Jur. 1075, 13 Eng. 
£. &- Eq. 589. 

Companies clauses consolidation 
act. An English act, Stat. 8 Vict. ch. 
16, passed in ~845, for the general regu
lation of public companies; business 
corporations. The act was framed by 
gathering from all prior acts of parlia
ment clauses still in force affecting cor
porations, and consolidating them in one 
enactment; hence the name, meaning 
the act consolidating clauses of previous 
laws relating to public companies. 

COMPARISON OF HANDS, or 
HANDWRITING. That mode of as
certainingthe genuineness of a signature 
or manuscript which consists in compar
ing the chirography with that of other 
papers admitted or proved to be in the 
handwriting of the person to whom the 
paper in qnestion is attributed. 

COMPENSATIO; COMPENSA
TION. A remedy in the civil and 
Scotch law. analogous to set-off. 

Compensatio criminis. Set-off of 
guilt. The technical name of the plea 
of recrimination in a suit for divorce; a 
plea that the plaintiff is guilty of the 
same kind of offence with which he or 
she charges the defendant as a ground of 
divorce. 

COMPENSATION. Amends for a 
loss or privation. 
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As compared with consideration and 
damages, compensation, in its most care
ful use, seems to be between them. Con
sideration is amends for something given 
by consent, or by the owner's choice. 
Damages is amends exacted from a 
wrong-doer for a tort. Compensation 
is amends for something which was 
taken wHhout the owner's choice, yet 
without commission of a tort. Thus, 
one should say, consideration for land 
sold; compensation for land taken for a 
railway; damages for a trespass. But 
such distinctions are not uniform. 
Land damages is a common expression 
for compensation for lands taken for 
public use. 

Compensation is a return which is given 
for something else; a consideration. Searcy 
v. Grow, 15 Cal. 117. 

Compensation is of three kinds: legal, 
or by operation of law; compensation by 
way of exception; and by reconvention. 
Stewart v. Harper, 16 La. Ann. 181. 

The phrase compensation differs from 
salary. One who is county collector and 
treasurer is entitled to but one compensa
tion. Kilgore I'. People, 76 nl. 548. 

As used in the Ohio state constitution, 
compensation defines the money that must 
be paid to satisfy a wrong or injury inflict
ed; and such money must cover the extent 
of the injury, irrespective of the value of 
the property taken. Symonds v. Cincin
nati,14 Ohio, 175. 

Compensation, in a statute providing a 
mode of determining compensation for land 
taken for public use, means an equivalent 
for the value of the land. Any thing be· 
yond that is more than compensation. Any 
thing short of it is less. New Jersey R. R. 
& Tr. Co. v. Suydam, 17 N. J. L. 25, 47; 
compare Van schoick v. Delaware, &c. 
Can. Co., 20 N. J. L. 249, 252. 

Compensation, as used in a constitu
tional provision that private property shall 
not be taken for public use unless just com
pensation be made therefor, means compen
sation must be in money. Any benefit to 
the remaining property o'f the owner, aris
ing from public works for which a part has 
,been taken, cannot be considered as com
pensation. Alabama, &c. R. R. Co. v. Bur
kett, 42 Ala. 83. 

The term" jnst compensation" for injury 
to property taken by a railroad, excludes 
from consideration the general enhance
ment of the value of other property of the 
same owner. The cash value and the ac
tual damage are the true standard by which 
to determine the compensation to which in 
such cases the party is entitled. Brown v. 
Beatty,34 Miss. 227; Isom v. Mississippi 
Central R. R. Co., 36 Id. 300. 

Benefit to the adjacent property of the 
owner whose land is taken for a public use, 

is, in so far, compensation for the taking, 
within the meaning of the constitution; 
and, if it equal the loss or damage from the 
taking, it is a just compensation. Betts v. 
City of Williamsburgh, 15 Barb. 2115. 

When tbe word just is used (as in Nev. 
Const. art. 1, § 8) to intensify the word 
compensation, something more than the 
mere market value should be deemed in
tended. Virginia, &c. R. .R. Co. v. Henry, 
8 Nev. 165. 

In an agreement to pay a solicitor just 
and reasonable compensation for services 
rendered by him as such, means neither 
more nor less than taxable costs. Culley 
v. Hardenbergh, 1 Den. 508. 

Comperuit ad diem. He appeared 
at the day. This phrase is used as the 
technimil name of a plea, in au action 
of debt upon a bail bond, that the de
fendant appeared at the day required, 
according to the condition of the bond. 

COMPETENT. Able; fit; qualified; 
authorized or capable to act; as a com
petent witness; competent to hold office, 
or to sue. Competency: the fact of be
ing qualified or legally capable. 

Competent jurisdiction, in a statute, held 
to mean jurisdiction of the person as weil 
as of the subject·matter. Babbitt v. Doe 
d. Brush, 4 Ind. 355. 

COMPILE. To compile i. to copy 
from various authors into one work. Be
tween a compilation and an abridgment 
there is a clear distinction. A compilation 
consists of selected extracts from different 
authors; an abridgment is a condensation 
of the views of one author. Story v. Hol
combe,4 McLean, 306, 314. 

COMPLAINANT. One who makes 
or prefers an accusation of crime, Also, 
often, the party instituting ~ suit ill 
equity; t.he term plaintiff being usually 
appropriated to the actor in an action at 
law or in a civil action under the codes 
of procedure. 

COMPLAINT. 1. A formal accusa
tion or charge of the commission of an 
offence, preferred before a magistrate or 
tribunal authorized to make inquiry. 

2. The name given, by the New York 
code of procedure, and by several of the 
codes adopted in other states, to the first 
pleading in a civil action, on behalf of 
the plaintiff; corresponding to the dec
laration or bill under the practice of 
courts of common law or equity. 

Where criminal prosecutions, under a 
statute, are to be instituted on complaint, a 
complaint under oath or affirmation is im
plied, as a part of the technical meaning of 
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C b II Thompson 16 Me. , but where several creditors joiJ?, the ?onsent 
the terms. amp e v. , of each one furnishes a consIderatIOn for 
l1\vb d 'n a criminal statute com- that of the others. Pierson v. McCahill, 21 

plaint ;~m~~imJi~ ~cIud{Mn~ctmi9~ 'Com- ~~~a;~2~. ¥~W!~~~ Bo~!~f07; 7~~. v~:J~/ 
monweaIth v. aynes, ass... rill, 5 ld. 266,9 Abb. Pro 116. 

Compoa mentia. Sound of mmd. Composition of a demand means pay-
Having possession of one's meutal fac- ment of a part in satisfaction of the whole. 
ult' Abandoning a prosecution on payment of 

les. f c ts merely is not making a composition. 
COMPOSITION. An agreement ~r H!skins V. Newcomb, 2 Johns. 405. 

the reduction of ~ demand. In thiS Composition ill bankruptcy. Both 
sense of the term, ~t ~as s~ver~l ?ome- the English and American bankrupt 
what distinct apphcatlons m JUrlSpru- laws contain provisions for composition; 
dence. which is, in effect, an arrangemeut be-

Compooition deed. ~n agre~ent tween the bankrupt and the creditors, 
between a debtor and varl~us c~editor~, whereby the amount he can be expected 
that he shall make certam stlp~ated to pay is liquidated, and he is allowed 
partial payments, usually proportlO~al, to retain his assets, upon condition of 
upon his debts, and that upon makmg his making the payments agreed upon. 
these he shall be discharged from the It is, in effect, a composition deed, ar
residue. ranged under the sanction of the bank-

Bouvier and Burrill both define the rupt law. 
term as an agreement betwl)en a debtor Under the American system, the reso
and creditor, by which, &c., as if a com- lution of composition must be passed by 
position might be between a debtor aud a majority in number of the creditors 
one creditor only. But we do not un- assembled at a meeting duly called for 
derstand that the term is properly so that purpose, and confirmed by the sig
used. Accord is the proper term for an natures of the debtor and two-thirds in 
agreement between a single creditor and number and one-half in value of all the 
a debtor, for a discharge of the debt by creditors. Creditors wbose debts do not 
a less payment; and accord and satisfac- exceed $50 may be reckoned in the ma
tion, for such an agreement consum- jority in value, but not in number. 
mated by actual payment and accept- Creditors fully secured can take no part 
ance in full. See ACCORD. The term in the composition, without first relin
composition deed is better reserved for quishing their security for the benefit of 
engagements in which several creditors the estate. U. S. Rev. Stat. 989,§ 5103. 
of a debtor - not all, necessarily, but a Compooition of offences. Compo
number - agree with him, and in effect sitions were in ancient times allowed for 
with each other, that he shall be re- crimes and offences, even for murder. 
leased on making the partial payments Jacob. They are no longer pennissible. 
he proffers. The distinction is important, See COMPOUNDING. 
because it is the mutual agreement of Composition of tithea, or real com
the creditors among themselves which position. This arises in English eccle
furnishes the consideration to sustain, siastical law, when an agreement is 
the agreement, while it remains execu- made between the owner of lands and 
tory. An agreement between a debtor the incumbent of a benefice, with the 
and a siugle creditor for a discharge, to conseut of the ordinary and the patron, 
be given upon making a partial pay- that the lands shall, for the future, be 
ment in future, lacks consideration. It discharged from payment of tithes, by 
is when several creditors unite in the reason of some land or other real recom
deed, so that the engagement of one pense given in lieu and satisfaction 
forms a consideration for that of an- thereof. 2 Bl. Com. 28; 2 Steph. Com. 
other, that an executory agreement of 727. 
this nature becomes obligatory. COMPOUND INTEREST. The 

An agreement between a debtor and a term compound interest has but one mean
single creditor, providing for stipulated par- ing. It signifies the adding of the !P'0w
tial payments in discharge of the entire ing interest of any sum to the sum Itsel!, 
debt, is invalid for want of consideration; and then the taking of interest upon thIS 
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accumulation. Camp v. Bates, 11 CmlR. 
487. 

COMPOUNDING. An engagement 
between one who is immediately affected 
by an offence committed, and the of
fender, that the former will refrain from 
prosecuting on consideration of money 
paid, or of a return of the property 
stolen, or the like, by the latter. 

Compounding a felony, is, upon well
settled principles, an offence in itself; 
and so, also, is compounding a misde
meanor, Jones v. Rice, 18 Pick. 440; 
except that in respect to offences of a 
private nature, which also involve a 
cause of action for damages, the law 
allows, to some extent, a compromise of 
the private claim. 

In England, compounding a felony 
seems to be regarded as generally crimi
nal; while a misdemeanor may be com
pounded by leave of the court. Thus it 
is said to be not uncommon, when a 
person has been convicted of a misde
meanor more immediately affecting an 
individual, - as a battery, imprison
ment, or the like, - for the court to 
permit the defendant to speak with the 
prosecutor, before any judgment is pro
nounced; and, if the prosecutor' de
clares himself satisfied, to inflict but a 
trivial punishment. 4 Stepk. Com. 234, 
235. 

COMPROMISE. An agreement be
tween the parties to a controversy, for 
the Bettlement of the same. 

In old English law, and in the civil 
law, it seems to have been used in the 
sense of submitting to arbitration. 

When a suit is not carried through to 
verdict, or decree, or judgment, but the 
parties agree npon certain terms, which 
include a stay of proceedings, they are 
said to compromise the snit. 

Compromise is defined by La. Code to 
be an agreement between two or more per
sons, wbo, for preventing or putting an end 
to a lawsuit, adjust their difficulties by 
mutual consent in the manner which they 
agree on, and which everyone of them 
prefers to tbe hope of gaining, balanced 
by the danger of losing. Sharp v. Knox, 
4 La. 456. 

COMPTE ARR~TE. A compte aT
rete is an account stated in writing, and ac
knowledged to be correct on its face by the 
party against whom it is stated. Chevalier 
v. Hyams, 9 La. Ann. 484. 

COMPURGATOR. A corroborator, 
by oath, of the innocence of another. 
Formerly, a person accused of crime 
might, in many cases, purge himself, by 
oath that he was not guilty, from the 
accusation, and be thereupon acquitted. 
As this usage, notwithstanding the so
lemnities adopted in administering the 
oath, was found to encourage perjury, 
and to be dangerous to the public safety 
in other respects, tbe accu.sed was, in 
later times, required to produce a cer
tain number of his neighbors, friends, 
or relatives, who should swear that they 
believed the accused had sworn truly; 
and these witnesses were called com
purgators. Thill mode of trial was ex
tended to certain civil actions, as to' the 
actions of debt, and detinue, under the 
name wager of law (g. v.), where it had 
the effect of a verdict for the defendant. 
It was employed as a method of defence 
in England so late as 1824, in a case re
ported in 2 Barn. ~ C. 538, which was 
abandoned by the plaintiff. On account 
of the availability of this mode of trial 
in debt and detinue, the action of as
sumpsit was adopted in actions on sim
ple contracts, and trover instead of 
detinue. But wager of law was finally 
abolished by Stat. 3 & 4 Wm. IV. ch. 
42, § 12. 

CONCEAL. To keep secret, with
hold from the knowledge of others, or 
shelter from observation or search. 
Also, to hide; to withdraw where one 
cannot be found. Concealment: the 
act of concealing or condition of being 
concealed. See ALIUD EST CELARE, &c. 

Tbis word, according to the best lexi
cographers, signifies to withhold or keep 
secret mental facts from another's knowl
edge, as well as to hide or secrete physical 
objects from sight or observation. Gerry 
v. Dunham, 57 Me. 339. 

The terms " misrepresentation" and 
"concealment" have a known and definite 
meaning in the law of insurance. Misrep
resentation i~ the statement of something 
as fact which is untrue in fact, and which 
the assured states, knowing it to be not 
true, with an intent to deceive the under
wliter, or which he states positively as 
true, without knowing it to be true, and 
which has a tendency to mislead, such fact 
in either case being material to the risk. 
Concealment is the designed and inten
tional withholding of any fact material to 
the risk, which the assured, in honesty and 
good faith, ought to communicate to the 
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underwriter ; mere silence on the part of 
the assured, especially as to some matter 
of fact which he does not consider it im
portant for the underwriter to know, is not 
to be considered as such concealment. If 
the fact so untruly stated or purposely sup
pressed is not material, that is, if the knowl
edge or ignorance of it would not naturally 
influence the judgment of the underwriter 
in· making the contract, or in estimating the 
degree and character of the risk, or iu fix
ing the rate of the premium, it is not a 
" misrepresentation" or "concealment" 
within the clause of the conditions annexed 
to policies. Daniels v. Hudson River Fire 
Ins. Co., 12 Gush. 416. 

Section 68 of the duties collection act of 
congress of March 2, 1799 (1 Stat. at L. 
677), - authorizing customs officers to 
search for and seize goods suhject to duty, 
which are concealed, - requires that the 
goods should be secreted, withdrawn from 
view. The section does not extend to a 
case where the · goods are fraudulently re
moved. 

Mere removal of goods, though fraud
ulent, is not a concealment of them. United 
States v. Three Hundred and Fifty Cliests 
of Tea, 12 Wheat. 486. 

Concealed may apply to real as well as 
to personal property. One who takes an 
apparently legal title to real property, 
whicR is void through a secret defect, 
may be said to conceal such property. 
Harlow v. Tufts, 4 Gush. 448, 453. 

The term concealed weapons means 
weapons wilfully or knowingly covered or 
kept from sight. Owen v. State, 31 Ala. 387. 

Where a statute of limitations provides 
that its operation shall he suspended if the 
debtor conceals the cause of action, some
thing more than mere silence is neces~ary: 
there must be an arrangement or contriv
ance to prevent subsequent discovery, and 
of an affirmative character. The defend
ant is prohibited from doing, at any time, 
any thing to prevent the plaintiff from ascer
taining, subsequently to the transaction out 
of which the right of action arises, the facts 
upon which that right depends, either by 
affirmatively hiding the truth, or by any 
device avoiding inquiry which would result 
in discQvery. Boyd v. Boyd, 27 Ind. 429. 

The mere fact that the owner of stolen 
goods and his family have no knowledge 
of the fact that the goods have been stolen, 
does not amount to a concealment of the 
larceny, on the part of the thief, within a 
provision, that, where he conceals the crime, 
the time of such concealment is not to be. 
included in computing the period of limi
ta.tion. Flee v. State, 13 Ind. 324. 

" Conceal" and "harbor," in Ala. Pen. 
Code, ch. 4, § 14 (Clay's Dig. 419, § 14), 
are descriptive of two offences: a person 
may be convicted of "ha.rboring," on proof 
that he, knowing the slave to be a runaway, 
fed ber, or furnished her with shelter and 
the like, to enable her to remain away from 
her master, or to deprive ber msster of ber 

service, altbougb he may not bave " con
cealed" her. McElhaney v. State, 24 Ala. 71. 

There can be no case of sucb concealing 
tbat will not also be a case of barboring. 
To conceal, then, is botb to harbor and to 
hide. Cook v. State, 26 Ga. 593. 

"Conceal" and" harbor," in tbe fugitive 
slave law of 1793, do not indicate two dis
tinct offences, but are descriptive of the 
same offence. Driskill v. Parrish,3 McLean, 
631,643. 

The concealment, by a debtor, to avoid 
summons, whicb will authorize an attach
ment of bis estate, involves the intention 
on the part of the debtor to delay or pre
vent bis creditors from enforcing tbeir de
mands in the ordinary legal modes. This 
he may accomplisb by secreting himself 
upon his own premises, or by departing 
secretly to a more secure spot, either in or 
out of tbe county of his residence. Dunn v. 
Salter, 1 Duv. 342. 

A man who leaves a place to avoid ser
vice ot process, requesting false information 
to be given of his movements, conceals him-. 
self so that process cannot be served upon 
him, within the meaning of the attachment 
law of lllinois. If be was in another county, 
it is no objection that process was not issued 
to that county. North v. McDonald, 1 Biss. 
57. 

Tbe fact tbat the defendant lives out of 
the county where he does business does not 
amount to concealing himself, within the 
statute. Boggs v. Bindskoff, 23 Ill. 66. 

CONCESSI. I have granted. A 
prominent word of grant in the old 
Latin forms of conveyances of land. 
Concessimus: we have granted. See 
also DEDI. 

The word concessi, or feoffavi, implies a 
warranty in an estate for years, but not in 
an estate in fee. Frost v. Raymond, 2 Gai. 
188. 

CONCLUDE. To close or end; to 
terminate. Conclusion: the closing or 
ending, 1. of mental deliberation, as 
conclusions of law or fact; or, 2, of a 
written instrument, as the conclusion 
of an indictment. Conclusive: that 
which, by law, terminates claim or dis
cussion; as a conclusive judgment, con
clusive evidence. 

Conclusion against the form of th~ 
statute. Indictme1;l.ts for offences of 
statutory creation are required to con
clude, that is, end, with a technical 
phrase in recognition of this; as, against 
the form of the statute in such' case 
made, &c.; or, in the Latin fonn, con
tra formam statuti. 

Conclusion of declaration. That 
part of the declaration which follows 
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the statement of the cause of action, 
and shows the motive or object of the 
plaintiff in suing. In personal and 
mixed actions, which are brought for 
damages, the modern form of the con
clusion is: "to the damage of the plain
tiff --- dollars, and thereupon he 
brings suit," &c. 

Conclusion of plea. In common-law 
pleading, when the plea tenders a com
plete issue, it must conclude "to the 
country," as it is called; that is, by the 
words, "and of this he puts himself 
upon the country," meaning a proffer 
to submit the cause to a jury for deci
sion upon the truth of his defence. If 
the plea alleges new matter, it concludes 
with a verification: "and this he is 
ready to verify;" or, if it is matter of 
record, "to verify by the record." The 
formal parts of declarations and pleas 
have been the subject of so much reg
ulation by recent statutes in different 
jurisdictions that these rules are no 
longer of general application. 

CONCORD. Agreement. It has 
been especially applied to an agreement 
between parties intending to levy a fine, 
prescribing how, or in what manner the 
lands shall pass. It also denotes an 
agreement between two persons, one of 
whom has a right of action against the 
other, settling what amends shall be 
made for the breach or wrong; a com
promise or an accord. Wharton. 

CONCORDAT. A compact; a 
treaty. Used of a public act of agree
ment; and ' generally of one with the 
pope, in regard to ecclesiastical matters. 

CONCURSO. Snit in concurso is a 
remedy provided by state laws, to enable 

' creditors to enforce their claims against a 
debtor. Scbroeders p. Nicholson, 2 La. 350. 

CONDEMNATiON MONEY. As 
used in an appeal bond, this phrase means 
the damages which should be awarded 
against the appellant by the judgment of 
th~ court. It does not embrace damages 
not included in the judgment. Doe v. Dan
iels, 6 Blackf. 8. 

CONDITION. A qnalification, re
striction, or limitation annexed to an 
estate, right, or interest, whereby such 
estate, right, or interest may be created, 
enlarged, suspended, or defeated, upon 
an uncertain event. The clause in an 
agreement, conveyance, will, or other 
instrument in writing, which expresses 

the condition by which the obligation, 
right, interest, or estate created by such 
instrument may be modified or destroyed, 
is also called a condition; and the term 
is also applied to the uncertain event 
upon the happening or not happening of 
which the modification or destruction of 
such obligation, right, interest, or estate 
depends. 

Conditions are frequently annexed to 
real estate, or to some right or interest 
in real estate, and are then, in general, 
expressed in the conveyance or devise by 
which such estate or interest is created 
or given. But they may also be an
nexed to bequests, bonds, and other ob
ligations and contracts personal in their 
nature, and are sometimes contained in 
statutes and records. 

Conditions affecting freehold estates 
in lands must be created at the same 
time,as the original conveyance or con
tract, but may be by a separate instru
ment, which is then considered as 
constituting one transaction with the 
original. But conditions affecting chat
tels, rents, annuities, and the like, 'may 
sometimes be created subsequently to 
the principal deed. At common law, a 
condition, or the benefit of a condition, 
could only be reserved to the grantor, 
lessor, or assignor, and his heirs or per
sonal representatives, and not to a 
stranger; and this remains in many of 
the United States a characteristic of a 
condition, as distinguished from a limi
tation, although changed in England by 
Stat. 8 & 9 Vict. ch. 106. Formerly, 
great importance was attached to the use 
of particular words in creating a con
dition. Thus the phrases, "upon con
dition," "provided always," or "so 
that," were deemed sufficient to create 
a condition, even without words of re
entry; and other phrases, such as "if it 
shall happen," were sufficient only when 
a clause of re-entry was added. But, 
under the later decisions, any words 
which clearly express an intention to 
create a condition are sufficient. "Upon 
condition" is a very usual form. 

Conditions annexed to realty are to 
be distinguished from other qualifica
tions, limitations, or restrictions, of like 
nature, such as charges upon land by 
will, covenants, limitations, and remain-
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ders. Thus, when a testator creates a 
charge upon the devisee personally in 
respect of the estate devised, the devisee 
takes the estate on condition; but where 
a devise is made of an estate, and also a 
bequest of so much to another person, 
payable from the estate, it is rather to 
be held a charge. Wherever a forfeiture 
of the estate is not expressed or implied, 
it is not a condition, but merely a 
charge. The distinction between con
ditions and covenants depends rather 
upon the intention of the parties than 
upon any fixed rules of construction; 
but in conveyances, a covenant may be 
made by either the grantor or grantee; 
a condition by the grantor only. As to 
limitations, besides the distinction al
ready mentioned, that only the grantor 
or his heirs or personal representatives 
may take advantage of a condition, 
while a limitation may be to or for the 
benefit of a stranger, another difference 
is, that a condition does not determine 
an estate without an entry or claim, 
while a limitation does. In a con
ditional limitation, the reverAion is ~o a 
third person; in a condition simply, the 
reversion is to the grantor, his heirs and 
devisees. And with regard to remain
ders, while a condition may operate to 
defeat an estate before its natural ter
mination, a remainder does not take 
effect until the completion of the preced
ing estate. 

Many distinct classes of conditions 
are designated by particular terms. 
Such are express conditions, otherwise 
termed conditions in deed, which are 
such as are stated in words; di8tin
guished from implied conditions, some
times called conditions in law, which 
are those not expressed directly, but are 
imposed by law in view of the facts of 
the case. Thus, when a person makes a 
lease of lands to another, reserving a 
rent to be paid at a certain day, upon 
condition that, if the lessee fails in pay
ment at the very day, then it becomes 
lawful for the lessor to enter, this is an 
express condition. But when a person 
grants another an office, though no con
dition is expressed in the grant, yet the 
law makes an implied condition, which 
is, if the grantee do not justly execute 
all things belonging to the office, it shall 

be lawful for the grantor to enter and 
discharge him from his office. 

The most importal).t distinction among 
conditions is that between conditions 
precedent and conditions subsequent. 
Every condition must be either prece
dent or subsequent. A precedent con
dition must happen or be performed 
before the estate, right, or interest to 
which it is annexed can vest or take 
effect. A condition subsequent may 
happen or be performed after the com
mencement or taking effect of the obli
gation, estate, right, or interest to 
which it is annexed, and which may be 
defeated by non-performance of the con
dition, while by performance it is kept 
alive and continued. An example of a 
condition precedent is where an estate is 
granted to one for life, or for years, upon 
condition that, if the grantee pay to the 
grantor a certain sum of money at such 
a day, then he shall have the fee; in this 
case, the condition precedes the estate 
in fee, and on performance thereof the 
grantee gains the fee. But where a man 
grants to another his estate, &c., in fee, 
upon condition that the grantee shall pay 
to him at such a day a certain sum, or 
that his estate shall cease, here the con
dition is subsequent, and following the 
estate, and upon the performance thereof 
continues and preserves the same; so that 
a condition precedent gets and gains the 
thing or estate made upon condition by 
the performance of it, as a condition 
subsequent keeps and continues the es
tate by the perforinance of the condition. 
Repugnant conditions are those which 
are inconsistent with and contrary to 
the principal act or transaction. Con
ditions not repugnant are sometimes 
termed, by way of distinction, consist
ent conditions. 

Collateral conditions require the doing 
of something collateral to the principal 
act or transaction. Inherent conditions 
are such as are annexed to the rent re
served out of the land whereof the estate 
is made. Shep. Touch. 118. 

Conditions are likewise affirmative, 
which consist of doing an act; negative, 
which consist of not doing an act; re
strictive, for not doing a thing; compul
sory, as that the lessee shall pay rent, 
&c. j single, to do one thing only; copu-· 
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lative, to do divers things j and disjUne-I tiOI~ is, therefore, of. ~ mixed natur~, ~ar
tive., where one thing of several is re- t~kmg both .of condition and of a limlta-

. d to b d Sh m h 117 tlOn. Propnetors of Church v. Grant, 3 qUIre e one. ep. ~ oue . j Gra 143. 
2 Cum. Dig. tit. Condition j Bae. Abr. When a condition subsequent is followed 
tit. Condition. by a limitation over, in case the condition 

A condition is a qualification or restric
tion annexed to a conveyance. The words 
must not only be such as of themselves im
port a condition, but must be so connected 
with the grant in the deed as to qualify or 
restrain it. Laberee v. Carleton, 53 Me. 
211. 

The question, whether a condition an
nexed to a devise is to be regarded as a 
condition precedent or a condition subse
quent, must be determined by the intention 
of the testator; and this is to be searched 
for in the will. Taylor v. Mason, 9 Wheat. 
325; Finlay v. King, 3 Pet. 346, 374. 

Condition, in an agreement, may be con
strued to mean "terms," in order to effec
tuate the intention of the parties. Meanor 
v. M'Kowan, 4 Watts g. S. 302. 

CONDITIONAL. That which is de
pendent upon or granted subject to a 
condition, q. v. 

Conditional fee. A. fee restricted by 
the grant to some particular class of 
heirs, and therefore subject to the con
dition implied, if not expressed, that, if 
the donee should die without such heirs, 
the land should revert to the donor or 
his heirs. In other words, it was a fee
simple, subject to the condition that the 
grantee had heirs of the prescribed 
class. This species of estate is not gen
erally recognized'in the United States. 

Conditional liability. The liability of 
a surety on a guardian's bond, before 
breach in the condition of the bond, is a 
conditional liability within tbe meaning of 
the second clause of section 19 of the 
bankrupt law of March 2,1867, and a dis
charge in bankruptcy releases the surety. 
Reitz v. People, 72 la. 435. 

Conditional limitation. A condition
allimitation is where an estate is so ex
pressly defined and limited by the words 
of its creation, that it cannot endure for 
any longer time than till the contingency 
happens upon which the estate is to fail. 1 
Bteph. Com. 309. Between conditional Iim
itations and estates depending on conditions 
suhsequent there is this difference, that in 
the former the estate determines as soon 
as the contingency happens; but in the 
latter it endures until the grantor or his 
heirs take advantage of the breach. ld. 
310. 

A condition determines an estate after 
breach, upon entry or claim by the grantor 
or his beirs j a limitation marks the period 
which determines the estate without any 
act on the part of him who has the next 
expectant interest. A conditional limita-

is not fulfilled, or there is a breach, it is 
termed a conditional limitation. Stearns 
v. Godfrey, 16 Me. 158. 

Conditional limitations consist in the ori
ginallimitations or definitions of an estate, 
and not in the determination or destruction 
by means of a condition of an estate pre
viously limited. They apply both to real 
estate and to personal estate. Brown. 

Conditionalobl)gation. Usually, an 
obligation assumed subject to a condi
tion. But in Louisiana the term seems 
used in a sense equivalent to implied 
obligation. 

The Louisiana code defines conditional 
ohligations as those which result from the 
operation of law, from the nature of the 
contract, or from the presumed intent of 
the parties. Moss v. Smoker, 2 La. Ann. 
989. 

Conditional Bale. 
ject to a condition. 

A. sale made sub-

Conditional sales are distinguishable from 
mortgages .. They are to be taken strictly 
as independent dealings between strangers. 
A mortgage is a security for a debt, while 
a conditional sale is a purchase for a price 
paid, or to be paid, to become absolute on 
a particular event; or a purchase accom
panied by an agreement to resell upon par
ticular terms, Sewall v. Henry, 9 Ala. 24. 

CONDONATION. The forgiveness 
by a husband or wife of a breach, on the 
part of the other, of his or her marital 
duties. 

The legal effect of such forgiving or 
condonation is, that the party cannot 
subseq uently seek ;edress for an offence 
already forgiven. For instance, if, aJ;ter 
his knowledge of the wife's adultery, a 
husband cohabits with her, such an act 
of condonation bars him from his rem
edy of divorce j and a wife is equally 
barred who has condoned an act of 
cruelty on the part of the husband. But 
it is an important qualification of the 
general doctrine of condonation, that a 
subsequent repetition of the crime re
vives the former offence, and nullifies 
the intermediate act of condonation by 
the injured party. 

Condonation is a conditional forgiveness 
founded on a full know lcdge of all antece
dent guilt. Odom v. Odom, 36 Ga. 286. 

The term condon a tion necessarily in
cludes that operation of the mind, evinced 
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by words or acts, known as forgiveness; 
the free, voluntary, and full forgiveness 
and remission of a matrimonial offence. 
Unless accompanied by that operation of 
the mind, even cohabitation without fraud 
or force is insufficient to establish a condo· 
nation. Betz v. Betz, 2 Robt. 694. 

CONFESS. To acknowledge, admit, 
or assent to an allegation or charge. 
Usually spoken of charges of tortious or 
criminal conduct. Where the matters 
involved are not against one's character, 
admit or assent are the more usual 
words (except in the old phrase, confes
sion and avoidance). Confession: the 
act or fact of acknowledging the truth 
of a charge; also, the expression, written 
or oral, in which such acknowledgment 
is conveyed. 

Confession and avoidance. A phrase 
in the law of pleading, descriptive of 
that class of pleas which admit the truth 
of the matters averred, but allege new 
matter, meet and overthrow them. 
Often a defendant cannot deny the 
matters averred in the declaration, yet 
can establish a complete defence, by 
showing some new fact which avoids 
the effect they would otherwise have. 
Thns, to set up payment does not deny 
the indebtedness charged: it admits it, 
but avoids the consequence. 

CONFIDENTIAL COMMUNICA
TION. A phrase descriptive of informa
tion given between persons standing in 
some relation of duty or trust, on ac
count of which the law will not require 
it to be divulged, or hold the person 
making it liable therefor. Examples 
are, the communications between hus
band and wife, attorney and client, em
ployer and clerk. Privileged communi
cation is a more common and hetter 
phrase. 

CONFINEMENT. An act of con
gress, April 30, 1790, § 12, 1 Stat at L. 
115, declares confinement of a master of 
a vessel, by the seamen, punishable. 
This has given rise to some decisions on 
the meaning of the word, in this con
nection. It is held that any.restraint 
of the master's liberty, whether by de
priving him of the use of his limbs, or 
by shutting him in the cabin, or, by in
timidation, preventing him from the 
free use of every part of the vessel, 
amounts to such a " confinement" as is 

punishable. United States' v. Sharp, 
Pet. C. Ct. 118. A confinement of the 
master may be completed by any moral 
or physical restraint which prevents his 
freedom of movement, and command of 
the ship. The restraint must, however, 
in either case, be illegal; for it is no 
offence for the seamen to confine the 
master for a justifiable cause, or in 
justifiable self-defence. United States 
v. Thompson, 1 Sumn. 168. And it is 
sufficient that there is a personal seizure 
or restraint of the master, although it 
may be for the purpose of inflicting per
sonal chastisement upon him. United 
States u. Savage, 5 Mas. 460. But a 
mere assault and battery upon the 
master does not amount to a confine
ment. United States v. Lawrence, 1 
Cranch C. Ct. 94. 

CONFIRM. To complete or establish 
that which was imperfect or uncertain; 
to ratify what has been done without 
authority or insufficiently. Confirma
tion: an act or instrument supplying de
fects in a preceding one, or rendering 
valid and obligatory something which 
might have been set aside. 

The term has a technical use in con
veyancing, where it signifies a deed 
made by one supposed to have some in
terest or estate in lands, to a person who 
has possession thereof, or some evidence 
of title thereto, whereby the imperfect, 
incomplete, or voidable estate of the 
latter is made perfect, and rendered un
available, so far, at least, as any interest 
in the grantor is concerned. It includes, 
also, such an instrument as gives appro
bation or assent to an estate previously 
created, and, as far as is in the con
firmer's power, makes it good and valid. 

CONFISCATE. To appropriate as 
government property; to seize and ad
judicate for a forfeiture; to adjudicate 
and condemn to the public treasury. 
Confiscation: the act or proceeding of 
taking or condemning property as for
feited to the sovereign power. Confis
cated: taken by government as for 
feited. 

OrigInally, these words seem to have 
included any seizure of property to en
rich the government, irrespective of the 
grounds or reasons which justified it; 
but usage at the present day tends 
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strongly to con;6.ne them to seizures in 
the exercise of authority to punish of
fences, and chiefly to seizures in punish
ment of a hreach of allegiance, or in 
exercise of belligerent rights and under 
the laws of war. A taking of property, 
not primarily to enrich the state, but 
because the individual thing taken is 
required for the public use, is seldom 
called confiscating it. And even a tak
iug in enforcement of a forfeiture im
posed for a breach of a municipal law, 
as where a vessel implicated in smug
gling is taken from the owners and con
demned to government, is oftener termed 
seizUre than confiscation. Thus, confis
cate is narrower than take; it is taking 
in the exercise of the powers of govern- . 
ment to compel obedience and submis
sion to its laws and authority, and does 
not include taking in the exercise of 
powers to secure the public convenience, 
and provide for the general wants; the 
powers of taxation and eminent domain. 
It is nearly equiValent to seize, and to 
one sense of forfeit; as when we say 
that the law forfeits a thing, meaning 
imposes a forfeiture of it; but the other 
use, as in saying that the owner of a 
thing forfeits it by his offence, is much 
more common. It differs from capture, 
even when used with reference to exer
cise of belligerent rights, in implying an 
action of government within its own 
jurisdiction over persons territorially 
subject to its sway, and by means within 
the ordinary exercise of civil authority; 
while capture presents the idea of an 
employment of military or naval force, 
outside or independent of civil jurisdic
tion. 

To confiscate is to transfer property 
from private to public use; or to forfeit 
property to the prince or state. Ware v. 
Hylton, 3 Dall. 199. 

CONFLICT OF LAWS. A phrase 
applied to the doctrine which treats of 
the proper application of the differing 
laws of different states or nations, to 
matters claimed to be subject to both. 
Thus, if the validity of a marriage made 
in one country, between parties who 
have since become residents of another, 
or if the distribution of assets situated 
in one state, of a person who died in 
another, would be determined in one 

way by the law of the place where the 
marriage was made or the property lies, 
but in another by the law of the domicile 
involved, a question of the conflict of 
laws arises. It is considered one of the 
most intricate and difficult branches of 
jurisprudence. See Story on the Conflict 
of Laws. 

CONFORMITY. Adherence to the 
church of England; acceding to its 
doctrine and usages. 

Conformity, bill of, see BILL OF CON
FORMITY. 

CONFUSION. Admixture; blend
ing; intermingling. 

Confusion of boundaries. The title 
of that branch of eqnity jurisdiction 
which relates to the ascertainment of 
conflicting, disputed, or uncertain boun
daries. 

Confusion of goods. A pouring to
gether or intermixture of goods, the prop
erty of one man, with those belonging 
to another, so that the two can no longer 
be distinguished. 

The term is of importance in discus
sions relative to the right of property in 
cases where articles have become con
fused by the negligence or improvident 
act of the owner of a portion. On this 
subject the general rule is, that if the 
intermixture is by consent, the proprie
tors have an interest in common, in pro
portion to their respective shares. If 
one owner wilfully intermixes goods 
with those of another man, without his 
approbation or knowledge, the commOll 
law does not allow him any remedy, but 
gives the entire property, without any 
account, to the one whose original prop
erty has been, without his concurrence, 
thus rendered uncertain; the civil law, 
however, allows a satisfaction for what 
a person has thus lost. For furthel' dis
tinctions, see Schouler Pers. Prop. 40-54. 

The term confllsion is applicable to a 
mixing of chattels of one and the same 
general description, differing thus from ac
cession, which is where various materials are 
united in.one product. Confusion of goods 
arises wherever the goods of two or more per
sons are so blended as to have become un
distinguishable. 1 Schouler Pe:rs. Prop. 41. 

Confusion is a mixture of liquids, as wine 
and wine, or wine and honey, or melted sil
ver and gold, or the Intermixture of money, 
coin, or hay, that forms one undistinguisha
ble mass. The placing of crockery, china, 
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or other articles resembling each other, on 
the same shelf, is not a confusion of thein, 
within tbe meaning of the law. Treat v. 
Barber, 7 Conn. 274. 

When tbere has been snch an intermix
ture of goods owned by different persons, 
that the property of each can no longer be 
distinguished, what is denominated a con
fusion of goods has taken place. And this 
may take place with respect to mill logs 
and other lumber. Hesseltine v. Stockwell, 
30 Me. 237. 

Confusion of rights, or titles. A 
civil-law expression synonymous with 
merger as used in the common law, ap
plying where two titles to the same prop
erty unite in the same person, Palmer v. 
Burnside, 1 Woods, 179; or where there 
is a union of the characters of debtor 
and creditor in the same person; as if 
the creditor becomes heir of the debtor, 
or the debtor heir to the creditor .. 

CONGRESS. In general, an assembly 
of persons deputed to deliberate upon 
affairs of state. In the United States, 
it is the name of the legislative body of 
the natioual government; the term legis
lature being in general use to designate 
the law-making bodies of the states. 

The congress, as it is styled in the 
constitution, or congress, as popularly 
called, is created by the constitution of 
the United States, and clothed with all 
the legislative powers possessed by the 
general government; these powers being, 
however, defined with care. It consists 
of two houses: a senate, composed of 
senators, two in number, from each state, 
elected by the state legislatures; and a 
house of representatives, composed of 
members elected by the people inhabit
ing the various districts into which the 
states are divided for the purpose, whose 
number is regulated from time to time, 
in proportion to the existing population. 
Senators are elected for six years, rep
resentatives for two. Congress meets 
annually, on the first Monday of De
cember, at the seat of government; and 
special sessions may be called. by the 
president, when public occasion re
quires. 

The constitutional powers of congress 
are substantially as follows: 

1. To lay and collect taxes, duties, im
posts, and excises, to pay the debts ~,nd pro
vide for the common defence and general 
welfare of the United States. 2. To bor
row money on the credit of the United 

States. 3. To regulate commerce with fur· 
eign nations and among the several states 
and with the Indians. 4. To establish a 
uniform rnle of naturalization and uniform 
laws of bankruptcy thronghout the United 
States. 6. To coin money, regulate the 
valne thereof and of foreign coin, and fix 
the standard of weights and measures. 
6. To provide for the punishment of conn
terfeiting the securities and current coin of 
the United States. 7. To establish post
offices and post-roads. 8. To promote the 
progress of science and useful arts, by 
securing for limited times to anthors and 
inventors the exclnsive right to their re
spective writings and discoveries. 9. To 
constitnte tribunals inferior to the snpreme 
coort. 10. To define and pnnish piracies 
and felonies on the high seas and offences 
against the laws of nations. 11. To declare 
war, grant Jetters of marqne and reprisal, 
and make rules concerning captures on land 
and water. 12. To raise and snpport ar
mies. 13. To provide and maintain a navy. 
14. To make rules for the government of 
the laud and naval forces. 15. To provide 
for calling forth the militia to execute the 
laws of the Union, suppress insurrections, 
and repel invasions. 16. To provide for 
organizing, arming, and disciplining the 
militia, and for governing such part of 
them as may be employed in the service of 
the United States. 17. To exercise exclu
sive legislation over the District of Colum
bia, and also ovcr all places purchased for 
forts, magazines, arsenals, dock-yards, and 
other needful buildings. 18. To make all 
la ws necessary and proper for carrying into 
execution the foregoing powers. 

CONJUGAL RIGHTS. The per
sonal rights arising from the relation of 
husband and wife. 

In England, a suit may be main
tained for a restitution of conjugal 
rights, where one party without legal 
excuse lives separate from the other; 
but this is a branch of the ecclesiastical 
jurisdiction, and is a remedy which has 
never been adopted in the United 
States. 

CONNECT. In a railroad company's 
agreement to transport perishable goods by 
a special dally train to a certain point, 
"there to connect with" another railroad at 
a certain hour, imports a complete deliv
ery the moment such first carriers' cars 
reach the point where the roads of the two 
companies join, and the engine is detached 
from the car. Truax v. Philadelphia, &c. 
R. R. Co., 3 Hown. 533. 

CONNECTION. Is used in 1 Mich. 
Compo Laws, § 2032, in its common and 
approved meaning at the time of the pas
sage of the act; and denotes any relation, 
organic or conventional, by which one soci. 
ety is linked or united to another. Allison 
v. Smith, 16 Mich. 406. 
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ConllectioBs is a loose and indefinite 
word; more vague than relations. In pop
ular phrase, a wife's relations are her bus
band's connections; but connections, un
less they are also relations, never take by 
the statute of distributions. Storer v. 
Wheatley, 1 Pa. St. 506. 

The phrase guilty connection does not, 
of itself, describe any specific offence; but, 
when applied to a mau and woman, it im
ports a carnal connection. State v. George, 
7 Ired. L. 321. -

CONNIVANCE. A wrongful, cor
rupt, or guilty assent to or permission of 
a to! t or offence. 

It usually implies a consent given 
while the tort or offence is proceeding, 
and one which is given contrary to law 
or good morals; but does not imply any 
actual co-operation, only the bare assent 
or neglect to forbid or oppose. 

CONSANGUINITY. Blood relation
ship; kindred by birth; the connection 
imputed to persons in view of their hav
iug a common ancestor. Consanguinity 
is spoken of as lineal or collateral. It 
is lineal between two persons one of 
whom is descended from the other; as 
between a given person, usually called 
in this connection the propositus, and his 
son or grandson, his father or grand
father. It is collateral where the two 
persons are descended from some com
mon ancestor, but neither of them from 
the other; thus the collateral relatives of 
the propositu.~ are his brother or sister, 
his nephew, his uncle, cousin, &c. 

Consanguinity is reckoned by degrees. 
In computing lineal consanguinity, each 
generation answers to one degree. For 
collateral consanguinity two different 
modes are employed by the common law 
and by the civil; but the difference is a 
verbal one, and does not affect the right 
to inherit. 

CONSENSUS_ Accord; agreement 
of minds; consent. Consensual: con
tract or relation established by mutual 
consent of parties only. 

Consensus, non concubitus, facit 
matrimonium. Consent, not sexual in
tercourse, constitutes marriage. The 
mutual agreement of the contracting par
ties to live together as husband and wife 
is the essence of the marriage contract, 
not sexual intercourse. Thus a contract 
to marry per verba de presenti, though 
not followed by cohabitation, amounts 

to a valid marriage. On the other hand, 
no valid marriage can be contracted 
where either party is at the time under 
mental incapacity, and therefore inca
pable of giving the consent, which is an 
absolute requisite. 

The maxim is also a rule of the civil 
law, by which marriage was considered 
a mere consensual contract, differing 
from other contracts of that class only 
in being indissoluble by the consent of 
the contracting parties. It was also 
deemed to be a contract executed with
out any part performance. And although 
by the common law some religious sol
emnity was essential to constitute a full 
and complete marriage, yet the mere 
consent of the parties expressed per 
verba de presenti was sufficient to render 
the contract of marriage indissoluble 
between the parties themselves, and 
either of them might compel the solem
nization of the required ceremonial. 
Broom Max. 506; Regina,,_ Millis, 
10 Clark &' F. 655. 

Consensus tollit enorum. Cousent 
takes away error. The effect of au 
error in procedure may be obviated by 
consent of parties. And the conMent 
will be implied from a mere acquies
cence of the party who might take ad
vantage of the error. Upon this maxim 
rests the doctrine of waiver, which is of 
wide application in pleading and in all 
matters of practice. But the principle 
that an error may be cured by the con
sent or waiver of the party who might 
take advantage of it, applies to matters 
of form chiefly, and does not in general 
extend to substantial rights. Thus con
sent canuot give jurisdiction. And with 
respect to pleadings, while objections of 
mere form are waived by pleading over 
instead of objecting, defects in matters 
of substance may often be reached by 
a demurrer interposed after pleading 
over. So in other proceedings in an 
action, a mere irregularity may be 
waived by the opposite party proceeding 
in the action, after knowledge of such 
irregularity, and without objection, 
where a correction might have been 
made, if objection had been taken; but 
any thing which is altogether defective, 
and is an absolute nullity, cannot be 
waived by any subsequent proceedings 
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or laches of the opposite party. Broom 
Max. 136. 

CONSENSUAL. Contracts formed 
by mere consent are so styled. 

CONSENT. Approval; permission; 
concurrence of wills. 

Consent is an act of the reason, upon 
deliberation, the mind weighing, as it 
were, the good or evil on either side; 
and implies three things, - a physical 
power, a mental power, and a free use 
of both; ~nce, if consent is obtained by 
intended imposition, surprise, undue in
fiuence, &c., it is treated as no consent. 
See Story Eg. Jur. 186. 

There is a difference between consenting 
and submitting: every consent involves a 

, submission; but a mere submission does not 
necessarily involve consent. Barnes v. 
Butcher, 9 Carr. « P. 722. 

Consent rule. A proceeding in the 
old action of ejectment,. by whicb tbe 
tenant in possession specified for wbat 
purposes be intended to defend, and 
bound bimself to admit all the fictionli 
necessary under tbat action for trying 
tbe title to tbe, land in question, every 
thing, in fact, but tbe title itself. Ex
cept on condition of entering into this 
stipulation, he was not admitted to de
fend his title. 

CONSEQUENTIAL. The term con_ 
sequential damage means sometimes dam· 
age which is so remote as not to be action
able; sometimes damage which, though 
somewhat remote, is actionable; or damage 
which, though actionable, does not follow 
immediately, in point of time, upon the do· 
ing of the act complained of. Eaton v. B., 
C., & M. R. R., 51 N. H. 504. 

CONSIDERATION. The induce
ment or compensation for something 
promised or done; tbe material cause 
whicb moves a party to agree; some
thing that deserves and is to receive a 
recompense. 

The consideration is ordinarily of the 
essence of a contract; for promises wbicb 
have no consideration are not, in gen
eral, enforceable by law, unless, some
times, when embodied in a formal sealed 
instrument, or when third persons, by 
acting upon the supposition they were 
valid, acquire the just right to bave them 
enforced. 

In general, a consideration may be 
either an advantage or benefit moving to 
the promisor, or a loss or privation sus-

tailled by the promisor upon request of 
the promisee. 

Considerations are called express, 
when they are stated in words, oral or 
written, in the contract; and implied, 
where they are enforced by law, without 
requiring that they should have been 
stated. 

Considerations are distinguished, ac
cording to their nature and power to 
sustain a contract, into several classes. 
Valuable: when the benefit conferred 
on the promisor or the detriment sus
tained at his instance by the promisee, 
is of a property nature, is, though re
motely, capable of estimation; a con
sideration of this class is required to 
sustain a transfer of property as against 
creditors and purchasers in good faith, 
for value. Equitab~, or moral; when 
they involve only the performance by 
free-will of an obligation 'which was once 
enforceable, but is so no longer. Good: 
where neither value nor obligation un
derlies the inducement, but the trans
action is founded on kinship, natural 
affection, and the like. Illegal: when 
they involve the doing something pro
hibited by law. Impossible: when they 
cannot, by reason of their inherent diffi
culty, be performed. 

CONSIDERATUM. A phrase of 
the old formula or style of giving judg
ments was, et ideo consideratum est per 
curiam, and therefore it is considered by 
tbe court, that, &c., stating whatever is 
adjudged. 

CONSIGN. To send one's movable 
property to a person in another place, 
for custody, sale, &c. Consignment: 
the act or transaction of sending prop
erty away for sale, &c.; also, some
times, the bulk or mass of goods them
selves which are so sent. Consignor: 
the owner or person by whom property 
is sent upon a consignment. Con
signee: the person to whom it is sent. 

Consigned implies agency, not owner
ship in the consignee., Rolker v. Great 
Western Ins. Co., 4 Abb. App. Dec. 76. 

CONSIMILI CASU. In like case. 
An early English statute (Westm. 2 

ch. 24) provided th:tt as often as it 
should happen in chancery that in one 
case a writ is found and in the like case 
(in consimili casu) a remedy is wantillg, 
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the clerks of the chancery should agree 
to make a writ. Termes de la Ley. Quite 
a number of writs were framed in the ex
ercise of this authority, somewhat as, 
later, in courts of common law, special 
actions on the case were allowed where 
declarations employing only the com
mon counts were not appropriate. Such 
writs were described as the writs framed 
in consimili casu. And one of these, 
either because it was very often used, or 
for some other cause giving it promi
nence, became known as the writ con
simili casu. It lay for a reversioner, 
where the tenant for life or by the 
curtesy aliened in fee or for life, against 
the party to whom the tenant so aliened 
the property. 

CONSISTORY COURTS. Courts 
held by diocesan bishop~ within their 
several cathedrals, for the trial of eccle
siastical causes arising within their re
spective dioceses. The bishop's chan
cell or, or his commissary, is the judge; 
and from his sentence an appeal lies to 
the archbishop. (Cowel; 3 Bl. Com. 64; 
3 Steph. Com. 305, 306.) Mozley &- W. 

CONSOLATO DEL MARE. The 
title of an ancient and highly esteemed 
collection of sea laws, of continental 
Europe. 

CONSOLIDATION. Union or mer
ger of several individuals of homogene
ous nature in one. 

To consolidate ' means more than to re
arrange or re-divide. It means, to unite in 
one mass or body; as, to consolidate the 
forces of an army. To .consolidate two 
bills, in parliamentary usage, is to unite 
them in one. Independent Dist. rif Fairview 
v. Durland, 45 Iowa, 53. 

Consolidation of actions. This ex
pression applies to a mode of proceed
ing applicable where several actions are 
pending in the same court, between the 
same parties, and involving the same 
question. Under such circumstances, 
the court may direct that one cause only 
shall proceed to trial, and the others 
shall follow the event of that; or, in 
some jurisdictions, that all the actions 
be consolidated into one, and proceed to 
trial and judgment as one suit. 

What is known in English practice 
as the consolidation rule is a rule for 
consolidating actions, said to have been 
devh;ed by Lord Mansfield, the effect of 

which is to bind the plaintiffs or de
fendants in several actions by the ver
dict in one, where the questions in dis
pute and the evidence to be adduced 
are the same in all. Lush's Pro 752; 
Kerr's Act. Law. 

Consolidation of benefices, or par
ishes, is the uniting of two or more of 
either into one. 

Consolidation of clauses. Several 
acts of parliament which have attained 
celebrity on account of their compre
hensive character and the importance of 
the subjects to which they relate are 
known by a phrase descriptive of the 
manner in which they were framed. 
They were not draughted anew, but 
compiled chiefly by extracting from pre
vious laws the clauses relating to the 
topic in question, and consolidating 
them in one act; the general object be
ing to give the old law in a new and 
more convenient form. Thus, there 
have been the companies clauses consol
idation act, and the lands clauses con
~olidation act; meaning acts formed by 
consolidating the clauses of existing 
laws relative to incorporation and man
agement of public companies, or to the 
taking of lands. 

Consolidation of corporations. In 
case two or more corporations, usually 
such as were organized for the same 
general purpose, or for connected pur
poses, become merged or united' in one, 
this is termed, usually, in the United 
States, consolidation j in England, amal
gamation, q_ V. 

CONSOLS. An abbreviation of the 
expression consolidated annuities, and 
used in modern times as a name of va
rious funds united in one for the pay
ment of the British national debt. In 
comparatively early times loans were 
obtained by the British government 
upon the pledge of various taxes as secu
rity for repayment; each fresh loau be
ing secured upon a distinct source of 
income. In 1751, by which time these 
loans had become too large for govern
ment to contemplate a payment of prin
cipal, and too numerous to be separately 
managed, they were united in one gen
eral stock, bearing an interest of three 
per cent, and known as the consols, or 
the consolidated annuities. Wharton. 
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CONSORTIUM. Marriage; also 
union, society, companionship. 

CONSPIRACY. The agreement or 
engagement of persons to co-operate in 
accomplishing some unlawful purpose, 
or some purpose which may not he un
lawful, by unlawful means. State v. 
Mayberry, 48 Me. 218; State v. Rowley, 
12 Conn. 101; Smith v. People, 25 Ill. 
17; Commonwealth v. Hunt, 4 Mete. 
(Mass.) 111; State v. Bartlett, 30 Me. 
132; Alderman v. People, 4 Mich. 414; 
State v. Burnham, 15 N. H. 394; 
Hinchman v. Richie, Bright. 143. The 
gist of a conspiracy is the unlawful com
bining; and the conspiracy-that being 
distinguishable from the unlawful thing 
to be done-is complete when the com
bination or agreement is made: it is not 
necessary that the conspirators should 
have proceeded to actual efforts to ac
complish their purpose, unless this is 
required by. statute. Commonwealth "
Judd, 2 Mass. 337; Commonwealth v. 
Tibbetts, Id. 538; Commonwealth v. 
Warren, 6 ld. 74; People v. Mather, 4 
Wend. 259; State v. Cawood, 2 Stew. 
360; State v. Rickey, 9 N. J. L. 293; 
State v. Buchanan, 5 Har. ~ J. 317; 
Collins v. Commonwealth, 3 Sergo ~ R. 
220; see also Respublica v. Ross, 2 
Yeates, 8; Morgan V. Bliss, 2 "'''fass. 112; 
Commonwealth I'. Hunt, Thach. Cr. 
Cas. 609; People v. Richards, 1 Mich. 
216. Still less is it necessary that the 
conspirators should succeed. At com
mon law, the mere conspiracy constitut
ed the offence; under the statutes of 
many of the states, some act must be 
done in execution of the design agreed 
on to complete the offence. State V. 

Norton,23 N. J. L. 33. The final re
sult does not vary the legal character of 
the offence. Hazen v. Commonwealth, 
26 Pa. St. 366. Conspiracy is, in its 
nature, a joint offence; less than two 
persons cannot be accused of it. Com
monwealth v. Manson, 2 Ashm. 31; Mc
Dermut's Case, 4 City H. Rec. 12. 

The common-law doctrine of conspir
acy has been, in many of the states, 
remodelled by statutes which define the 
offence, tending generally, we believe, 
towards a restriction upon the common
law definition. These statutes must be · 
consulted for an accurate view of the 

elements of the offence in the particular 
state. 

Conspiracy is defined as an agreement 
between two or more persons falsely to 
charge another with a crime punishable by 
law, either from a malicious or vindictive 
motive or feeling towards the party, or for 
the purpose of extortiug money from him; 
or wrongfully to injure or prejudice a third 
person, or any body of men, in any other 
manner; or to commit any offence punish
able by law; or to do any act with intent 
to prevent the course of justice; or to 
effect a legal purpose with a corrupt intent, 
or by improper means. Bruwn. 

Conspiracy is a consultation or agree
ment between two or more persons, either 
falsely to accuse another of a crime punish
able by law i or wrongfully to injure or 
prejudice a third person, or any body of 
men, in any manner i or to commit any of
fence punishable by law i or to do any act 
with intent to prevent the course of justice i 
or to effect a legal purpose with a corrupt 
intent, or by improper means. Hawk. Pl. 
C. ch. 72, § 2 i Archb. Cr. Pl. 390 (add
ing also combinations by journeymen to 
raise wages); State V. Murphy, 6 Ala. 765. 

Conspiracy is a confederacy between two 
01' more persons to injure an individual by 
an unlawful act, &c. McIntyre V. Mancills, 
16 Johns. 592. 

Conspirators, is not used as precisely 
equivalent to persons committing the 
offence of conspiracy. It has received a 
different shade of meaning from being 
defined by statnte, in England, as 
meaning those who bind themselves by 
oath, covenant, or other alliance, that 
every of them shall aid the other falsely 
and maliciously to indict persons, or 
falsely to move and maintain pleas, &C. 
33 Edw. I. st. 2. Besides these, there 
are conspirators in treasonable purposes, 
as for plotting against the govern
ment. 

CONSTABLE. 1. In the middle 
ages, this name was applied to a high 
officer, under monarchical governments, 
notably in France and England, who 
was the keeper of the peace of the na
tion, having both civil and military 
powers. Besides the chief command of 
the military forces, he exercised the su
preme judicial power in all military 
matters, and was the highest, or one of 
the highest, officers of state. The office 
was abolished or disused in both France 
and England, the powers conferred be
ing considered too great to be safelyex
ercised by a subject. The office of con
stable of Scotland continued to exist 
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until abolished in the reign of George 
III. 

2. In modern times, the name usually 
designates an officer whose general duty 
is to keep the peace within a particular 
district, and who, as conservator of the 
peace, exercises a limited judicial power, 
having authority to alTest supposed of
fenders, where crimes are committed 
within his view, or even upon informa
tion from others of the commission of a 
crime. Constables are frequently given 
by statute a ministerial authority in the 
execution of process, both civil and 
criminal; and are cbarged with attend
ance upon courts and justices of the 
peace, the summoning and keeping of 
juries, &«. 

In England, constables were distin
guished as high constables and petty 
constables, according to the territorial 
jurisdiction which was conferred upon 
each class, high constables being the 
conservators of the peace within a fran
chise or hundred, petty constables with
in a town or parish; and each having 
like duties assigned to them by act of 
parliament, particularly the service of 
the summonses and the execution of the 
warrants of the justices of the peace, 
relative to the apprehension and com
mitment of offenders. The utility of 
the office of high constable is, however, 
considered questionable; and by statute 
32 & 33 Vict. ch. 47, passed in 1869, the 
justices for each county were directed to 
consider and determine whether it was 
necessary that the office of high consta
ble of each hundred, or other like dis
trict within their jurisdiction, should ·be 
continued. In each county of England, 
a county constabulary is now estab
lished, under a chief constable. Special 
constables may also be appointed by the 
magistrates, to execute warrants on par
ticular occasions, or to act in aid of the 
preservation of the peace on special 
emergencies, where an increase of the 
existing police force appears desirable. 
This office, in the absence of volunteers, 
is compulsory. . 

In the United States, the office of 
constable corresponds to that of petty 
constable in England. Besides their 
general authority and duties as conserv
ators of the peace, under which they 

may arrest, without process, on a rea
sonable suspicion of felony, for offences 
against the peace committed in their 
presence, and in various other cases, 
they have other duties specially assigned 
to them by statute; generally the execu
tion of process issued by justices of the 
peacp, or other judicial officers, and at
tending justices and other courts. In 
many cities of the United States, the 
chief officer of the police or constabulary 
force is entitled high constable. The 
powers and duties of such officers are 
fixed by the statutes creating the office. 

CONSTAT. It appears. 1. Used in 
its literal sense in the phrase non constat. 
It does not appear; it does not follow. 

2. Used in English law as the name 
of a certificate hy an officer that certain 
matters therein stated appear of record; 
as in the exemplification under the great 
seal of the enrolment of letters-patent; 
constat heing the initial word of the 
certificate. 

CONSTITUENT. In its most gen
eral sense, one who has authorized an
other to act for him. Thus used, it 
may include principals who have made 
agents, or clients who have employed at
torneys. More frequently it is used in 
a limited sense, signifying one who is 
represented by another person politi
cally; the electors in the district of a 
representative in congress, or in the leg
islature, are termed his constituents. 

CONSTITUTION. 1. The form of 
government of a nation or country; the 
distinguishing nature and features of its 
political organization. 

2. A written instrument emanating 
from the people of a nation or state, 
organizing government, prescribing its 
form and methods, and conferring and 
limiting political powers. 

3. An eminent or important law or 
edict; as the novel constitutions of J us
tinian; the constitutions of Clarendon. 

It is in the second of the ahove senses 
that the term is chiefly used in American 
jurisprudence; and in this use it dif
fers from charter, and from bill of rights. 
A constitution creates a government: it 
assumes that the people are the source 
of all political authority, and it purports 
to confer that authority, as a gift from 
the people, upon a legislature, an execu-



CONSTRUCT 271 CONSTRUCTIVE 

tive, a judiciary, and other officers, of 
their creation. A charter, meaning 
such an instrument as Magna Charta, 
emanates from a government already 
existing; it assumes that the sovereign 
power, as established, is 'clothed with 
full political power; and it' proceeds to 
declare restrictions upon that power in 
recognition and protection of popular 
rights. But constitution has sometimes 
been employed to characterize political 
instruments of the charter character. 

For a sketch of the growth of the 
English constitution, as it is called, see 
Brown. 

Constitutional. In conntries having 
a written constitution, such as Switzer
land and the United States, the word 
constitutional means "in conformity 
with the constitution," and the word 
unconstitutional means" in violation of 
the constitution;" the constitution, in 
all such countries, being the supreme 
law of the state. The same terms are 
sometimes applied to the legislation of 
the British parliament; hut then can 
scarcely mean more than conformity 
with, or variation from, some traditional 
maxims of legislation. 

Constitutions of Clarendon. Cer
tain constitutions, or statutes, made in 
the reign of Henry II., A.D. 1164, in a 
great council held at Clarendon, whereby 
the king checked the power of the pope 
and his clergy, and greatly narrowed 
the exemption the ecclesiastics claimed 
from the secular jurisdiction. They 
sent all controversies arising out of 
ecclesiastical matters to the civil courts; 
restricted appeals to the pope in spiritual 
matters; defined the privileges and obli
gations of archbishops and bishops; ex
tended the rights of the crown in ec
clesiastical property; and forbade the 
clergy to assume to enforce payment 
of debts. 

CONSTRUCT. To build; erect; 
put together, ready for use. 

A statute relating to railroads" hereafter 
constructed" applies to a road which has 
been laid out, and upon the. road-bed or 
bridges upon which expenses have been in
curred, although not completed at the cross
ing. Attorney-General v. Ware River R. R. 
Co., 115 Mass. 400. t+ Yl-1Y.12-

An apparatus attached to a machine is 
constructed at the time when it is attached 
to the machine; it is not necessary that the 

machine should be geared and doing work. 
Troy Co. v. Odiorne, 17 How. 72. 

Construction, in a statute giving a lien 
for" construction or repair of vessels," has 
been held to include alterations and re
constructions, as well as the original con
struction; on the ground that, if the latter 
only had been intended, the word building 
would have heen m,pre natural. The Ferax, 
Sprague, 180. 

Labor and materials furnished in the 
alteration of a vessel to fit her for new uses 
are furnished in her" construction and re
pair." Donnell v. The Starlight, 103 Mass. 
227. t1i-Gi.~ 
CON~TRUCTION. Explanation or 

interpretation; generally, of writings. 
Strictly, the term signifies determining 
the meaning and proper effect of lan
guage by a consideration of the subject
matter and attendant circumstances in 
connection with the words employed. 
Thus, Dr. Lieber says that construction 
is the drawing of conclusions respecting 
subjects that lie beyond the direct ex
pression of the text, - conclusions which 
are in the spirit, though not within the 
letter, of the text. Leg_ ~ Pol. Her
men. And Professor Parsons says, that, 
while interpretation does not go beyond 
'the written text, construction takes 
place where texts to be interpreted and 
construed are to be reconciled with the 
rules of law, or with compacts or consti
tutious of superior autbority, or where 
we reason from the aim or object of an 
instrument, or determine its application 
to cases unforeseen and unprovided for. 
2 Pars. Gantr. 491, note la),-, Compare 
INTERPRETATION. tt<'!,. /~ 2. 2-U<. 

CONSTRUCTrv"E. That which is 
deduced, made out, or established by 
construction; or imputed by inference 
or presumption of law, rather than be
lieved upon direct evidence; that which 
is implied, rather than actual. 

Constructive assent, or consent. 
An asseut or consent imputed to a party 
from a consideration o~ his conduct; as 
distinguished from one which he volun
tarily expresses. 

Constructive fraud. Conduct which 
necessarily operates to defraud is treated 
by courts of justice as fraudulent, with
out inquiring into the actual motive; 
and this imputation or judgment of the 
law that the acts in question were fraud
ulent in nature and tendency stamps 
them with what is called constructive 
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fraud. Thus, a conveyance of property 
may be pronounced void for fraud upon 
the grantor's creditors, either upon proof 
that the grantor intended to defraud 
them, which is actual fraud, or that the 
couveyance, nnder the circumstances, 
necessarily operated to defraud, which 
is constructive fraud. • 

Constructive larceny. Larceny es
tablished by construction of the conduct 
of the accused; as where the taking was 
not, in appearance, a theft, but he took 
possession with intent to steal. 

Constructive malice. Malice im
puted by law, because the effect of the 
conduct shown is necessarily unlawful 
and injurious; as distinguished from ex
press malice, which is established by di
rect proof that the wrong-doer intended 
to injure. 

Constructive notice. Knowledge 
imputed to a person of something which 
he was in duty bound to know, though 
he was perhaps in fact ignorant. Plac
ing a deed upon record gives construc
tive notice of its contFlnts to all persons 
concerned, not becanse it is believed 
they have read the record, but because 
they should do so. 

Constructive taking. A phrase 
used in the law to imply any act short 
of an actual taking of goods, by which 
a person shows an intention to convert 
them to his use; as if a person intrusted 
with the possession of goods deals with 
them contrary to the orders of the 
owner. 

Constructive total loss, is where a 
vessel insured remains in specie, and is 
susceptible of repairs or recovery, but at 
an expense exceeding its value when re
stored, and the insured abandons the 
vessel to the underwriter. Here there 
is not an actual destruction of the whole 
vessel, but the injury is treated as an 
eutire loss, by construction. 

Constructive treason. Acts raised 
to the gl'ade of treason by construction 
of law. The doctrine of constructive 
treason was deemed by the founders of 
the United States government likely to 
be oppressive and harsh in its operation, 
and was abrogated by incorporating 
definitions of the offence in the con
stitution. 

Construotlve trust. A trust raised 

by law is often styled constructive, ilTB

spective of the reasons for establishing it. 
Thus used, the term is interchangeable 
with "OOplied" trust. But we advise 
confining constructive trust to designate 
trusts raised or impressed from reasons 
of eqnity and justice independent of 
probable intent. " Express" and" 00-
plied" trusts will then be, respectively, 
snch as the :parties have declared in 
words, and such as their language indi
rectly indicates they intended. See Ex
PRESS; IMPLIED; RESTJLTING; where the 
reasons for this view are more fully 
given. 

CONSUETUDO. A cnstom. Some
times used for the common law, i. e. 
the whole body of customary law, and 
sometimes for a special or local custom, 
spoken of in contradistinction from the 
general law. 

Consuetudo Anglire. The custom of 
England; the common law. 

Consuetudo debet esse oerta. A 
custom ought to be certain. 

Consuetudo est altera lex. Custom 
is another law. 

Consuetudo est optimus interpres 
legum. Custom is the best interpreter 
of laws. 

Consuetudo loci est observanda. 
The cnstom of a place is to be observed. 
A local custom may have the force of a 
law. Although a custom, to be general
ly binding, must, among other requi
sites, be generally known and observed in 
a country or trade, yet a CUtitom purely 
local may become binding on those iu 
the locality, and be the law as to the 
persons and things it concerns, at the 
particular place or within the particular 
district. 

CONSUL. An officer of a commer
cial character, appointed by the differ
ent states to watch over the mercantile 
interests of the appointing state, and of 
its subjects in foreign countries. There 
are usually a number of consuls in every 
maritime country, and they are usually 
subject to a chief, who is called the con
sul-general. A consul is not a public 
minister, nor entitled to the immunities 
of such j but, in the absence of an am
bassador, or charge d'affaires, a consul
general may act as temporary minister, 
and, as such, be entitled, for the time, 
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to thcse immunities, and to that position. the term consular court is recognized, 
See Tuson on Con8uls. and the organization and procedure in 

The word is said to have been an- such courts carefully regulated by statute 
ciently the title of an earl or count, be- U. S. Rev. Stat. § 4083 et seq.; the 
Btowed in virtue of those officers being jurisdiction of each, of course, depend
called by the king for consultation. Bur- ing upon the treaty stipulations with 
rill. the particular nation, as well as upon 

A foreign consul is a public agent, who the statutes referred to. 
is ordinarily clothed with authorityonlyior CONSULTATION. The name of a. 
commercial purposes. He is not considered . E . h . b h' h 
as a minister or diplomatic agent of his sov- ~rit III < ngl!s practlCe y w lC a cause .J. 
ereign, intrusted, by virtue of his office, with which has been removed by writ of pro
authority to represent him in his negotia- hibition from the ecclesiastical court to O,i 
tions with foreign states, or to vindicate his the king's court was returned thither 
prerogatives. The Anne, 3 Wheat. 435. 

That consuls-general and vice-consuls are again; for -the judges of the king's court, 
included in the general name consul, see finding the cause to be improperly re
U. S. Rev. Stat. § 4130. moved from the ecclesiastical court, upon 

Consnlar court. Under treaties, con- consultation or deliberation, decree it to 
suls and other commercial agents have be returned again. The consultation 
had conferred upon them a certain judi- seems however, in practice, frequently 
cial authority over their own country- to have been between the judges of the 
men within the territory of the nation spiritual court and the court of law 
to which they are accredited. Among issuing the prohibition, and not among 
Christian nations, this jUrisdiction is the judges of the latter court merely. 
usually limited to the decision of contro- The writ is, in many respects, analogous 
versies in civil cases arising between to the writ of procedendo, q. v. 
fellow citizens or subjects of the consul CONTEMPLATION. Bankrupt and 
within the territorial limits of his con- insolvent laws have contained provisions 
sulate; the administration of the estates relative to acts done, conveyances made, 
of his countrymen deceased within the &c., by debtors "in contemplation of 
same limits; and the registering and bankrnptcy," or "of insolvency;" and 
certifying wills-, contracts, and other in- these have given rise to decisions on the 
struments executed in his presence. To meaning of this phrase. 
consuls of Christian nations resident It was decided by the United States su
within countries whose political and preme court, under the bankrupt act of 
religious institutions are different, a. 1841 (overruling several decisions of the 

lower courts), that to render a security void 
civil and criminal jurisdiction over their as given" in contemplation of bankruptcy," 
countrymen is generally intrusted, by it is not sufficient that the debtor should 
treaty, to the exclusion of the local have contemplated a state of insolvency: 
magistrates and tribunals; and a like he mllst have contemplated an act of bank-

ruptcy, or an application by himself to be 
jurisdiction is frequently conferred by declared a bankrupt, at the time when he 
legislation of their own government upon gave the security. Buckingham v. McLean, 
commercial representatives in uncivil- 13 How. 150. 
ized countries with whom no treaties The words "in contemplation of insol-

vency or bankruptcy," in the bankrupt act 
are made. This jurisdiction is limited in of 1867, do not requirc an absolute inability 
its extent, and, in all important matters, to pay all debts in full on a close of busi
subject to review by the superior conrts ness. If a man cannot pay his debts in the 
f h h h ordinary course of business, as men in trade 

o t e orne country. T e name con- usually do, he is "insolvent;" and if be has 
sular court is sometimes given to the a knowledge of facts which establish that 
sitting of a consul or other persolls in this is the case, any act done hy him which 
the exercise of such functions;" bnt, in gives a preference must be deemed to have 

h f been done "in contemplation" of insol-
general, t e judicial authority con erred vency. Rison v. Knapp, 1 Dill. 186; Martin 
is merely incidental to the more impor- v. Toof, ld. 203. 
tant duties of the consular office, and Contemplation of insolvency should be 
does not involve the establishment of deemed to mean something more than mere 

ch 'b expectation of it: it includes making pro-
BU a tl'l unal as is properly caned a vision against its results. Heroy v. Kerr, 8 
court. In the United States, however, Bosw.194. 

VOL. I. 18 



CONTEMPORANEA 274 CONTEMPT 

By contemplation of bankruptcy is meant 
a contemplation of the breaking up of one's 
business, or an inability to continue it. At
kinson v. Farmers' Bank, &c., Crabbe, 529. 

It means a contemplation of becoming a 
broken and ruined trader, according to the 
original signification of the term; a person 
whose table or counter of businpss is broken 
up, bancus ruptus. Everett v. Stone, 3 Stury, 
446. 

W:here the bankrupt act speaks of a 
conveyance or transfer by a debtor "in 
contemplation of bankruptcy," it does not 
necessarily mean, in contemplation of bis 
being declared a bankrupt under the stat
ute, but in contemplation of his actually 
stopping his business, because of bis insol
vency and incapacity to carry it on. Arnold 
v. Maynard, 2 Story, 349; see Ashby 1'. 
Steere,2 Woodb. If' AI. 347. 

Contemporanea expositio est op
tima et fortissima in lege. A oontem
poraneous exposition is the best and 
strongest in law. The best and surest 
mode of expounding an instrument is hy 
referring to the time when and circum
stances under wbich it was made. Thus, 
in construing old deeds and writings, 
care must be taken to expound their 
words according to the meaning which 
the words bore at the time when they 
were used; not according to the mean
ing attached to the same words ill later 
times. Such construction may be by 
acts as well as by formal exposition; 
hence ancient instruments may be in
terpreted by contemporaneous usage; 
or the intention of the parties may be 
elucidated by the conduct they have 
pursned; and where the words of an 
instrument are ambiguous, the courts 
will call in aid acts done under it as a 
clew to the intention. Broom Max. 682. 

The same principle is applied to the 
interpretation of statutes, the rule as to 
which is well stated by Lord Coke, as 
follows: "Great regard ought, in con
struing a std.tute, to be paid to the con-

. struction which the sages of the law, 
who lived about the time or soon after 
it was made, put upon it; because they 
were best able to judge of the intention 
of the makers at the time when the law 
was made." 2 Inst. 11, 136, 181. Such 
a construction is more likely to be cor
rect, where there is a difference of opin
ion, than another construction put upon 
it long afterwards by those who can only 
gather its purpose from the terms in 
which it is expressed. But contempo-

rary usage is operative only a.~ the inter
preter of a doubtful law ; if the language 
of the statute be plain, usage cannot 
avail against it. The rule amounts to 
no more than this, that, if an act be sus
ceptible of the interpretation which has 
been put upon it by long usage, the 
courts will not disturb that construc
tion. Pochin v. Duncombe, 1 Hurl. 
~ N. 856. 

CONTEMPT. Disobedience to, or 
interruption of, the orders or proceed
ings of a court or legislative body; con
duct directly subversive of the authority 
of the judiciary or legislature. 

This, however, is only a general indi
cation of the nature and tendency of the 
acts· which have from time to time, and 
in various jurisdictions, been prooounced 
contempts. With respect to contempts 
of court, it was early· established that 
courts of justice have an inherent power 
to punish persons for contempt of rules 
and orders, disobedience or resistance to 
their process, disturbiug their sessions, 
&c.; and this implied power has been 
often exercised, and seems, in earlier 
and unsettled periods of jurisprudence, 
to have been calTied to an extreme. 
Abuses of the power have led to its re
striction; hence in several jurisdictions 
statutory limitations have been imposed 
upon the power of courts to punish for 
contempt. Thus, early in the judicial 
history of the United States, Judge 
Peck, having rendered an opinion in an 
important case, which was severely criti
cised in a newspaper as erroneous and 
contrary to law, committed the writer 
of the article for a contempt. Judge 
Peck was impeached for this comlnittal, 
as unjust and oppressive. He was tried 
before the United States senate, and 
acquitted by one vote, on the ground, 
it is understood, that, though the com
mittal was illegal, he acted ignorantly. 
But an act was immediately passed. 
being brought forward by Mr. Buchanan, 
one of the counsel for the impeachment, 
limiting the power of the federal courts 
in punishing for contempts. Those 
courts can punish only in cases of mis
behavior in the presence of the court, 
or so near thereto as to obstruct the 
administration of justice j misbehavior 
of officers of the courts in their official 
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transactions; and disobedience to any 
process, decree, &c., of the court . • Rev. 
Stat. § 725. Similar restrictions are 
imposed upon the courts of many of the 
states, by enactments of the state legis
latures, which furnish a definition of 
contllmpt, or rather a specIfication of 
the con tempts which are punishable 
within their jurisdictions. . 

Independent of such statutes, the 
question of what constitutes a contempt 
is a question of judicial discretion, for 
the determination of the court or judge 
whose authority has been impugned; 
and the cases range over a very great 
variety of acts. See U. S. Digest, tit. 
Contempt. 

The power of a legislative body to 
punish for con tempts of its authority is 
deduced from its power to make rules; 
for this implies a power 'of enforcing 
them, and attachment for contempt is 
the customary way of punishing viola
tion. 1 Kent. Com. 236; Anderson v. 
Dunn,6 Wheat. 204. Such implied pow
er is, however, often restricted or reg
ulated by express statute; as, in New 
York, by 1 N. Y. Rev. Stat. 154, § 13; 
in respect to congress hy U. S. Rev. 
Stat. §§ 101-103. 

Contempt is a disobedience to the court, 
by acting in opposition to the authority, 
justice, and dignity thereof. (2 Swift Dig. 
358.) Lyon II. Lyon, 21 Conn. 185. 

Con tempts are of two kinds, - criminal 
and constructive. Criminal con tempts are 
those committed in the immediate view 
and presence of the court, such as insult
ing language or acts of violence, which 
interrupt the regular proceedings in courts. 
Constructive contempts are those which 
arise from matters not transpiring in court, 
but in reference to failures to comply with 
the orders and decrees issued by the court, 
and to be performed elsewhere. Andros
coggin, &c. R. R. v. Androscoggin, &c., 49 
Me. 392. 

CONTENTIOUS. Contes~ed; liti
gated. The word applies to proceedings 
prosecuted to detel'mine a controversy, 
as distinguished f!"Om formal and ex 
parte matters. The litigious proceedings 
in ecclesiastical courts are sometimes 
said to belong to its contentious jurisdic
tion, in contradistinction to what is called 
its voluntary jurisdiction, which is exer
cised in the granting of licenses, probates 
of wills, dispensations, faculties, &c. 

CONTENTS. The word contents, as 

used in the phrase, "any suit to recover tbe 
contents of any promissory note or other 
chose in action," in the judiciary act of 
congress of Sept. 24, 1789, § 11, means the 
specific sums named in and payable by 
the terms of the instruments. An action 
to recover damages for the neglect of a 
collecting agent to protest a note is not an 
action for the contents of a note j because 
it is not founded on the contract contained 
in the note. Barney v. Globe Bank, 5 
Blatc~f. 107, 114. 

A bill of lading, containing the usual 
clause, "shipped in good order," &c., and 
adding, "contents unknown," acknowledges 
only the fair external appearance of the 
packages, excluding any implication as to 
quantity, quality, or condition of the arti
cle j and the burden is on the shipper to 
prove the condition of their contents when 
they came on board. Clark v. Barnwell, 
12 How. 272. Compare Zerega ". Poppe, 
Abb. Adm. 397. 

CONTESTATIO LITIS. Contesta
tion of suit. A narrative of the contro
versy made by the parties; and corre
spondingto the modern pleadings. Also, 
the process of coming to an issue in 
pleading; the forming an issue; or the 
issue or- question in dispute itself. 

CONTIGUOUS. Used in a policy of 
fire insurance, in reference to a buildil)g, 
means in close proximity j in actual close 
contact. Arkell v. Commerce Ins. Qo., 69 
N. Y.191. 

CONTINGENCY. An event that 
may occur; a possibility. 

In a statute providing that in a proceed
ing by trustee process, in order to charge a 
person as trustee, the debt must be" due ab
solutely, and without depending on any con
tingency," the contingency contemplated is 
not a mere uncertainty how the balance 
may stand between the principal defendant 
and the alleged trustees j but is such a con
tingency as may preclude the principal from 
any right to call the alleged trustee to ac
count. Dwinel v. Stone, 30 Me. 384. 

Contingency of a process. Where two 
or more processes are so connected t1)at the 
circumstances of the one are likely to throw 
light on the others, the process first enrolled 
is considered as the leading process, and 
those subsequently brought into court, if not 
brought in the same division, may he re
mitted to it, ob contin.qentiam; on account of 
their nearness or proximity in character to 
it. The effect of remitting processes in this 
manner is merely to bring them before the 
same division of the court or same lord or
dinary. In other respects they remain dis
tinct. Bell. 

Contingency with a double aspect. 
This expression is employed to denote. 
the express limitation of one contingent 
remainder in substitution for another 
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contingent remainder; as where land is 
given to A for life, and if he have a son, 
then to that son in fee; if he have no 
son, then to B in fee. Such a disposi
tion of lands is to be distinguished from 
the limiting of one fee upon another 
fee, which is not permitted at common 
law, by the fact that the second contin
geut remainder is not limited upon the 
first, but is a mere substitute in case 
the first shall fail, which does not in any 
manner derogate therefrom. 

Although a fee cannot, in conveyances 
at common law, be mounted on a fee, yet 
two or more several contingent fees may be 
limited merely as substitutes or alternatives 
one for the other, and not to interfere; but 
80 that one only take effect, and every sub
sequent limitation be a disposition substi
tuted in the room of the former, if the for
mer should fa,il of effect. Thus in the case 
of Loddington v. Kime, 1 Ld. Raym. 208, 
which was a devise to A for life, without 
impeachment of waste, and if he have issue 
male, then to such issue male and his heirs 
for ever, and if he die without issue male, 
then to B and his heirs for ever, it was 
held that the first remainder was a contin
gent remainder in fee to the issue of A, and 
the remainder to B was also a contingent 
fee. not contrary to, or in any degree de
rogatory from, the effect of the former, but 
by way of substitution for it. And this 
sort of alternative limitation was termed a 
contingency with a double aspect. For if 
A had issue male, the remainder was to vest 
in that issue in fee; but if A had no issue 
male, then it was to vest in B in fee; and 
these were limitations of which the one 
was not expectant upon and to take effect 
after the other, but were contemporary; to 
commence from the same period, not in
deed together, but the one to take effect 
in lieu of the other, if that failed. Fea771e, 
Coot. Rem. 373. 

A contingency with a double aspect oc
curs when one event only is expressed by 
the party, and two events are clearly in his 
contemplation. This is a construction in 
favor of the intention, that the intention 
may not be frustrated. The general rule 
is, that an interest to commence on a con
tingency shall not take place unless that 
contingency shall arise. It is in a few cases 
only that this favor is extended by con
struction. The exceptiQn seems to have 
been borrowed from the mode in which 
remainders are limited, and the construc
tion which the limitations of remainders 
receive, and under which every estate will 
take place after the preceding estate, with
out any regard to the particular time at 
which, by the words of the remainder, the 
estate is to take place. In these cases, 
the court proceeds on the intention that the 
determination of every prior or intermediate 
estate shall accelerate the commencement 

of the more remote estate. It is on similar 
grounds of intention that the contingency 
with lIouble aspect is allowed; for it is 
allowed on the idea that, by the intent of 
the testator, the estate limited on a contin
gency referable to one estate shall also take 
place in case the contingency should not 
arise on whi~b the prior gift is to vest an 
interest; and then, in point of law, the con
tingency I).as a double aspect; providing, 
by expression, for a contingency annexed 
to the interest previously limited, and also, 
by inference and construction of law, for 
the event that the contingency on which the 
prior interest is to vest ehall never arise. 
WharilO. 

CONTINGENT. Possible; liable, 
but not certain, to occur; dependent 
upon an uncertain event. 

Contingent demand, or liability. 
The" uncertain and contingent demands" 
which might be proved against the estate of 
a bankrupt under the United States bank
rupt act of 1841 did not include demands 
whose existence depended on a contingency, 
but existing demands the cause of action 
upon which depended on a contingency. 
French v. Morse, 2 Gray,l11. . 

Before demand and notice, the claim of 
the holder of a note against the indorser is 
a contingent liability merely. Matter of 
Loder, 4 Ben. 305; I d. 328. 

A liability for damages for an ordinary 
trespass is not a contingent liability. Bou
tel v. Owens, 2 Sandf. 655; 2 Code R. 40. 

Contingent estate. A future estate, 
the taking effect of which is dependent 
upon the happening of some uncertain 
event; such as an estate limited to a per
son not in esse. Such estates are vari
ously designated as contingent remain
ders, contiI~gent uses, &c., according to 
the nature of the particular estate; the 
quality of dependence upon an uncertain 
event being the peculiar characteristic 
of all classes of contingent estates. 

A future estate is contingent while the 
event upon which, or the person to whom, 
it is limited to take effect is uncertain. 1 
N. Y. Rev. Stat. 723, § 13. 

A contingent estate depends for its effect 
upon an event which mayor may not hap
pen; as an estate limited to a person not in 
esse, or not yet born. Crabbe, ReoJ. Prop. 
§ 946. 

An estate is contingent while the person 
to whom it is limited is uncertain; i.e., 
wbile it is uncertain who will take if the 
precedent estate should terminate. Sheri
dan v. House, 4 Abb. App. Dec. 218. 

Contingent, applied to a use, remainder, 
&c., implies that no present interest exists, 
and that whether such interest or right 
ever will exist depends upon a future uu
certain event. Jemison v. Blowers, 5 Barp, 
686. 
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Contingent legacy. A legacy made 
dependent upon some uncertain event. 
Thus, a legacy given to a person upon 
his marriage, or when he shall attain 
the age of twenty-one years, is a con
tingent legacy, until it becomes vested 
upon the occurrence of the particular 
event. 

Contingent remainder. A remain
der whose vesting or taking effect in in
terest is, by the terms of its creation, 
made to depend upon some contingency 
which may never happen, or which may 
not happen till after the determination 
of the preceding estate, or the happening 
of some other event, by' reason of which 
its capacity of taking effect may be for 
ever defeated. See CONTINGENT Es
TATE. 

Four classes of contingent remainders 
are distinguished by Mr. Fearne: 1. 
Where the remainder depends entirely 
on a contingent determination of the 
preceding estate itself. 2. Where the 
contingency, on which the remainder is 
to take effect, is independent of the de
termination of the preceding estate. 3. 
Where the condition upon which the re
mainder is limited is certain in event, 
bnt the determination of the particular 
estate may happen before it. 4. Where 
the person to whom the remainder is 
limited is not yet ascertained, or is not 
yet in being. For illustrations of each 
of these classes, with the exceptions and 
limitations, see Fearne Cont. Rem. 4-9. 

The distinction between contingent 
remainders, of the first class above men
tioned, and conditional or contingent 
limitations, consists in this: it is essen
tial to an estate in remainder that it 
should wait the regular expiration of the 
particular estate, and should not take 
effect in possession till that expiration; 
but a conditional limitation takes effect 
on the happening of an event during the 
continuance of the particular estate. See 
Id. 10,14. 

A contingent remainder is an estate in 
remainder which is lfmited to take effect 
either to a dubious and uncertain person, 
or upon a dubious and uncertain event, by 
which no present or particular interest 
passes to the remainder-man, so that the 
particular estate may chance to be deter
mined and the remainder never take effect. 
2 Bl. Com. 169. 

A remainder limited so as to depend 

upon an event or condition which may 
never happen or be performed, or which 
may not happen or be performed till after 
the determination of the preceding estate. 
Fearne Cant. Rem. 3. 

A contingent remainder cannot take ef
fect until the "prior particular estates" 
(i.e., the interests for life, or otherwise, ap
pointed to take effect before it) have come 
to an end j nor, also, unless the requisite 
contingency has happened. In the former 
respect, it resemhles a vested remainder, 
and differs from an executory interest. In 
the latter, it differs from a vested remain
der, and resembles an executory interest. 
It has the weakness of both these estates,. 
and the strength of neither. In many cases 
which may be conceived, the distinction be
tween a vested and a contingent remainder is 
one of extreme technicality. Mozley 9" W. 

It is not the mere uncertainty of its ever 
taking effect in possession that makes a re
mainder contingent, as distinguished from 
a vested remainder. Wherever the preced
ing estate is limited, so as to determine on 
an event which certainly must happen j and 

. the remainder is so limited to a person in 
esse, and ascertained, that the preceding 
estate may, by any means, determine before 
the expiration of the estate limited in re
mainder, - such remainder is vested .. On 
the contrary (save in a few cases excepted 
on special considerations), wherever the 
preceding estate is limited, so as to deter
mine only on an event which is uncertain, 
and may never happen; or wherever the 
remainder is limited to a person not in esse, 
or not ascertained j or wherever it is limited 
so as to require the concurrence of some 
dubious uncertain event, independent of the 
determination of the preceding estate, and 
duration of the estate limited in remainder, 
to give it a capacity of taking effect, - then 
the remainder is contingent. Wharton. 

Contingent use. A use whose taking 
effect is, by the terms of its creation, 
made to depend upon a contingency. 
Thus, a conveyance to the use of A and 
B, after a marriage shall be had be
tween them, raises a contingent use. 
Contingent uses are simply contingent 
remainders limited by way of uses, and 
take effect in imitation of contingent re
mainders. They are otherwise called 
future uses, and sometimes springing 
uses. 

CONTINUANCE. Postponement; 
adjournment of proceedings in a cause 
to a future day. 

The term originated when all the pro
ceedings in a canse were conducted 
orally and in presence of the court, and 
were entered upon record as they tran
spired. As the proceedings generally 
occupied more days than one, the court 
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used to adjourn them from time to time i 
if these adjournments, which were called 
continuances, were not made, the suit 
was at an end, since there was no period 
at which either party ha,d a right again 
to call the court's attention to it j and 
if the continuance, though made, were 
not entered on the record, the suit was 
equally at an end, since the record was 
the only evidence the court would admit 
of the fact of the continuance. 

Subsequently, when a cause was put 
down in the list of causes to be tried at 
a certain time, and, from some cause or 
other, it was not then tried, but was ad
journed, a minute of such adjournment 
was entered on the record, which was 
technically termed entering a continu
ance, because such entry signified that 
the cause was not yet finished, but con
tinued pending. 

Continuance in office. A provision 
in the bond of a treasurer of a corporation, 
w hose office is annual, seouring his fidelity 
during his continuance in office, means no 
longer time than the year for which he was 
chosen, and such further time as is reason
ably sufficient for the election and qualifi
cation of his sucoessor; it oannot be ex
tended to embraoe an indefinite period by 
re-eleotion or otherwise. Mutual Loan, &0. 
Assoc. v. Prioe, 16 Fla. 204. 

Continuous adverse use. Is inter
changeable with the term "uninterrupted 
adverse use." Davidson v. Nioholson, 59 
Ind. 411. 

CONTINUANDO. By continuing. 
Under former common-law practice, 
when one who suffered successive in
juries from a continuation of a trespass 
desired to recover all his damages in 
one action, he might do so by alleging 
in his declaration that the wrong was 
done continuando, i.e. continually j was 
kept up between the two da.ys specified. 

This form is now disused; and in 
such cases the various trespasses may 
be alleged to have been committed be
tween certain days. 

CONTRA. Against; in opposition 
to j to the contrary. Is frequeutly nsed 
to denote opposition of counselor of 
the court to matter urged in argument. 
Also, after citation of cases in support 
of a position, contra is often prefixed to 
citations of cases oppoRed to it. 

Contra bonos mores. Against good 
morals. This phrase is frequently ap
plied to contracts which are held void 

because opposed to sound morality. All 
contracts or obligations which are given 
for an immoral consideration, or which 
arise out of an immoral transaction j 
contracts which are an incentive to 
crime j or those even which are offensive 
to decency, or involve mischievous or 
pernicious consequences, - are contra 

. bonos mores, and therefore void. 
Contra formam statuti. Against 

the form of the statute. This phrase 
was formerly the proper formal conclu
sion of an indictment for an offence 
created by statute, and of a declaration 
for a statute penalty. 

Contra formam collationis. Contra 
formam feoffamenti. Initial words, 
and hence the names of two writs, now 
obsolete, which lay to enforce the ob
jects for which lands had been granted. 
See Termes de la Ley. 

Contra non valentem agere nulla 
currit prc:escriptio. Against one not 
capable of acting prescription does not 
run. 

Statutes of limitation do not run 
against a party not capable of acting in 
support of his rights. Prescription is 
the result, and, in a measure, the penalty 
of negligence or laches, and hence does 
not run against a person under disability. 
Statntes of limitation generally provide 
for the suspension of their operation in 
cases of infancy, coverture, and other 
disabilities, until the removal of the 
disability. 

So war, by preventing a subject of one 
belligerent from taking judicial proceed
ings in the courts of the other, suspends 
any statute limiting such proceedillgs. 

Contra pacem. Against the peace. 
This phrase was formerly used in in
dictments and declarations in civil ac
tions of trespass to signify that the acts 
complained of were committed against 
the peace of the king or the public. 
The entire clause in Latin was contra 
pacem domini regis, - against the peace 
of the lord the king. The correspond
ing phrases nsed in American law are 
"against the peace of the people," or 
"against the peace of the common
wealth. " 

CONTRABAND. Contrary to a ban, 
or edict j prohibited. Often used in 
short for contraband of war. 
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Contraband of war. Prohibited by 
the laws of war. Vessels of a neutral 
nation which attempt to carry to a bel
ligerent supplies and munitions adapted 
to aid directly in maintaining the war, 
expose themselves, by the laws of war, to 
capture and to confiscation of the goods, 
and sometimes of the ship, by the other 
belligerent. Merchandise coming within 
this principle is termed contraband of 
war. It is not practicable to give any 
reliable definition of what articles are 
and what are not contraband; much de
pends on the situation of the parties at 
war, and the circumstances of the case, 
and the question has often been the sub
ject of treaty provisions. The general 
ground of the doctrine is, that a neutral 
shall not aid either belligerent, to the 
prejudice of the other, by supplies fQr 
continuing the war. The destination 
and purpose of a cargo, to aid in the 
war, will often render things contraband 
which, under other circumstances, would 
not be deemed so. 

The theory of the present law of contra
band bad its origin in the scbool of Bologna, 
but its complete development was coinci
dent with the development of the modern 
laws of commerce. By this term we now 
understand a class of articles of commerce 
which neutrals are prohibited from furnish
ing to either one of the belligerents, for the 
reason that, by so doing, injury is done to 
the other belligerent. To carryon this 
class of commerce is deemed a violation of 
neutral duty, inasmuch as it necessarily in
terferes "with the operations of the war, by 
furnishing assistance to the belligerent to 
whom such prohibited artic~es are supplied. 
Halleck Int. Law, 570. 

Goods contraband of war are of two de
scriptions: munitions of war, the property 
of a neutral, bound from a neutral port to 
the territory of either of the belligerents, 
after the existence of the war is known; 
and every species of neutral goods bound 
from a neutral port to a port belonging to 
either of the powers at war, and known to 
be blockaded by the other power. Richard
son v. Maine Ins. Co., 6 Mass. 102. 

Provisions are not, in general, deemed 
contraband; but they are contraband if des
tined for the military use of the enemy. 
The Commercen, 1 Wheat. 382; see N. Y. 
Firemen's Ins. Co. v. De Wolf, 2 Cow. 56. 

Money and bullion, when destined for 
hostile use or for the purchase of bostile 
supplies, are contraband of war. United 
States v. Dickelman, 92 U. S. 620. 

CONTRACT, v. To agree; to ex
change promises; to promise something 
for a consideration. Contract, n.: an 

agreement, or mutual undertaking; an 
exchange of promises or engagements in 
consideration of each other; a meeting 
of minds in acceptance of a promise 
made for a consideration. Also, the 
instrument or language embodying such 
a mutual undertaking, exchange of 
promises or meeting of minds. 

Very numerous are the definitions 
which have beeu offered of this term; 
the following are those which present 
distinctive elements: 

An agreement, upon sufficient considera
tion, to do or not to do a particular thing. 
2 Bl. Com. 442; 2 Kent Com. 449. 

A covenant or agreement between two 
or more persons, with a lawful considera
tion or cause. West's S!lmbol. part 1. 
Jacob. 

A deliberate engagement between com
petent parties, upon a legal considera tion, 
"to do, or abstain from doing, some act. 
Wharton. 

.A contract or agreement is either where 
a promise is made on one side and assented 
to on 'the other; or where two or more per
sons enter into engagement with each other, 
by a promise on either side. 2 Steph. Com. 
54. 

A contract, in legal contemplation, is an 
agreement between two or more parties for 
the doing or not doing some particular 
thing. 

We have not included the consideration 
in this definition of the contract, as we do 
not regard it as, of itself, an essential part 
thereof. 1 Pars. Contr. 6. 

A compact between two or more parties. 
It is either executory or executed. An 
executory contract is one in which the party 
binds himself to do or not to do a particu
lar thing; a contract executed is one in 
which the object of contract is performed. 
Fletchcr v. Peck, 6 Cranch, 87, 136. 

An agreement between two or more per
sons to do or not to do a particular thing. 
Charles River Bridge v. Warren Bridge, 
11 Pet. 420, 572; Sturges v. Crowninshield, 
4 Wheat. 122. 

A voluntary and lawful agreement, by 
competent parties, for a good consideration, 
to do or not to do a specified thing. Rob
inson v. Magee, 9 Cal. 81. 

A contract (con-traho) is a drawing to
gether of minds, until they meet. This 
agreement to do or not to do a particular 
thin~ is the contract. McNulty v. Prentice, 
25 J:jarb. 204. 

It ordinarily applies to agreements where 
both parties become obligated; and not 
to notes and bills, where one party only is 
bound. Safford v. Wyckoff, 4 Hill, 442, 
456. 

It does not, like "deed," bond, &c., 
n~cessarily import that there was a written 
instrument. Pierson u. Townsend, 2 HiU. 
550. 
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A deliberate engagement between compe
tent parties to do or to abstain from doing 
some act. In its widest sense, tbe term in
cludes records and specialties; but is 
usually employed to designate' only simple 
or parol contracts. Pelbam v. State, 30 
Tex. 422. 

The expression. a contract for tbe pay
ment of money, in a statute entitling an as
signee to maintain an action in bis own 
name, does not include a jndgment. John
son v. Martin, 54 Ala. 271. 

A statute declaring males of the age of 
eighteen, and females of fifteen, competent 
to contract marriage, means the actual 
forming of the marriage contract. The 
statute does not enable a miuor to bind him
self by an executory promise to marry. 
Frost v. Vought, 37 Mich. 65. 

Unless a person knows, while service is 
being rendered, that the other is acting for 
him, or where he has such information as 
would lead a person of ordinary under
standing under like circumstances to be
lieve that the other was so acting, no impli
cation of employment can be made. A con
tract is the meeting of tbe minds of tbe 
contracting parties, and where there is no 
express contract, the party sought to be 
charged must have such knowledge, or what 
is equivalent thereto, before his mind can 
act on the subject and assent to the terms 
of the contract. Atwater v. Lockwood, 39 
Conn. 45. 

A contract, here a sUbscription to cor
porate shares, if it exists at all, must do 
so by reason of an assent of each party 
to every proposition of the other, with
out any modification. Wherever there is 
not an assent, express or implied, to the 
terms of the propos<)d contract by both 
parties, there is no mutuality or any con
tract. Belfast, &c. Ry. Co. v. Unity, 62 Me. 
148. ' 

Contracts are called express, when 
the terms of the agreement on both 
sides are stated in words, orally or in 
writing, and implied, when they are 
raised or imposed by law, upon a con
stl'Uction of the acts of the parties, and 
in view of what justice requires from 
them. 

Express contracts are classified as con
tracts of record, which are really judg
ments, or of the nature of judgments; 
special contracts, or specialties, which 
class includes the various instl'Uments 
requiring seals; and simple, or parol con
tracts, or such as are either oral, or writ
ten, but not under seal. The statutes 
of frauds gllnerally require that certaiu 
contracts of the simple class should be 
evidenced by a memorandum; but this 
has not generally been thought a suffi
cient reason for setting them apart as a 

distinct class. Contracts are executory 
while some act remains to be done, in 
performance of them; and executed, 
after every thing has been performed. 
A contract may be executory as respects 
one party, and executed as concerns the 
other. The promise to pay often re
mains executory long after the consid
eration for the payment becomes exe
cuted. 

The constitution of the United States 
forbids any state to pass a law "im
-pairing the obligation of contracts;" 
and this has given rise to several deci
sions upon what is a contract, within 
this provision. 

The following have been held to be con
tracts; 

A compact between the different states 
of the Union. Green v. Biddle, 8 Wheat. 
1; Pennsylvania v. Wheeling & Belmont 
Bridge Co., 13 How. 518; Allen v. McKean, 
1 Sumn. 276; Bennett v. Boggs, Baldw. 60; 
Spoouer v. McConnell, 1 McLean, 337. 

A legislative grant; it is a contract eX6-
cuted. Fletcher v. Peck, 6 Cranch, 87; 
Terrett v. Taylor, 9' [d. 43. 

An act incorporating a private corpo
ration. Dartmouth College v. Woodward 
4 Wheat. 418; The Binghampton Bridge; 
3 Wall. 74. And see numerous cases col
lected, Abb. Dig. CfYI']J. 157, note. 

Such as a charter of a bank. Provi
dence Bank v. Billings, 4 Pet. 514; Gordon 
v. Appeal Tax Court, 3 How. 133 ; Planters' 

'Bank v. Sharp, 6 [d. 301; Curran v. Ar
kansas, 15 [d. 304. 

A statute of a state authorizing public 
officers to contract with any person for the 
construction of a toll bridge, and declaring 
that the contract should bind the state, and 
that it should not be lawful for any person 
or. persons whatever to erect any other 
bndge over or across the said river for a 
term of years. Bridge Proprietors v. Ho
boken Co., 1 Wall. 116. 

A statute excusing grantees of public 
lands from making actual settlement dur
ing the period in which they were prevented 
from settlement by the enemy. Huide
koper v. Douglas, 3 Cranch, 1. 

A statute declaring that lands to be pur
chased for the Indians should not thereafter 
be suhject to any tax. New Jersey v. 
Wilson, 7 Cranch, 164. 

A law .of a state issuiI\g transferable 
swamp scnp, and exempting the land from 
taxation for ten years, or until reclaimed. 
McGee v. Mathis, 4 Wall. 166. 

A sheriff's bond given to secure his paying 
over moneys collectcd by him; he is not 
a mere bailee of money received, but his 
bond has the force of a contract that he 
will pay over. State v. Gatzweiler, 49 Mo. 
18. 

The following transactions have been 
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held not to be contracts, witbin the protec
tion of the constitution: 

The provision does not extend to the 
mere case of an oppressive use of the right 
of eminent domain by the legislature of a 
state. Mills v. St. Clair County, 8 How. 569. 

Compulsory proceedings by a corpora
tion to acquire the title of real property 
under their charter do not constitute a con
tract vesting any rights in a corporation, 
whE're, after taking the proceedings, the 
corporation neglect for years to fulfil es
sential conditions, on performance of which 
their acquiring a title depends. In such 
a case, the interposition of the legislature, 
by a statute requiring the court to set 
aside the inquisition had, is not obnox
ious to the objection that it impairs the 
obligation of tbe contract. Baltimore & 
Susquebanna R. R. Co. v. Nesbitt, 10 How. 
395. 

The appointment of a public officer, under 
an act of the legislature fixing bis com
pensation, is not a contract with him for 
the payment of such compensation, within 
the meaning of the provision of the con
stitution, so as to prevent the legislature 
from removing the officer, or altering the 
compensation from time to time. Butler v. 
Pennsylvania, 10 How. 402 ; Commonwealth 
v. Mann, 5 Watts ~ S. 418; Commonwealth 
v. Bacon, 6 Sergo ~ R. 322; State v. Smedes, 
26 Miss. 47. 

A right of government to priority of 
payment from debtors forms no part of the 
contract; it is rather a personal privilege, 
dependent on the law of the place where 
the property lies, and where the court sits 
which is to decide the case. Harrison v. 
Sterry, 5 Graneh, 289. 

A law granting to a town the right to 
keep a ferry across a public river does not 
amount to a contract betweoen the state and 
the town, so far as to preclude the legisht
ture from revoking the grant. Such a 
grant is rather a public law than a contract, 
and towns are subject to legislation for 
public purposes. East Hartford ". Hart
ford Bridge Co., 10 How. 511; affirming 
s. c. 16 Conn. 149; 17 ld. 79. 

A statute by which a state waives its 
prerogative of exemption from being sued 
in its own courts is not a contract, the ob
ligations of which are impaired by a subse
quent law taking away the right to bring 
such suits. Beers v. Arkansas, 20 How. 527 ; 
I'eople v. Commissioners of Taxes, 47 N. Y. 
50l. 

Marriage is not a contract within the 
constitutional provision protecting the ob
ligation of contracts. It is a civil institu
tion or relation, subject to be regulated and 
controlled by law, so far as the rights of 
the parties tbereto in the property of each 
other is coucerned. Starr v. Hamilton, 
Deady, 268. 

The following decisions illustrate the 
views which bave been taken of the meall
ing of contract in various applications and 
llSes: 

The word contract, in the statute of 
frauds, does not include a recognizance. A 
recognizance is merely an acknowledgment 
of record of a Ire-existing debt. Gay v. 
State, 7 [(an. 39 • ° 

A mere promise by one to pay money to 
another is a contract, and is within the 
meaning of the provision of the statute of 
frauds requiring a memorandum in writing 
of any agreement not to be performed with
in one year, as well as a mutual agreement, 
where each party stipulates to something. 
Cabot v. Haskins, 3 Pick. 83. 

A letter from A to B & M, with an in
dorsement thereon by B, relating in direct 
terms to the letter, bearing the same date, 
and purporting to be a material and sub
stantial part of it, together constitute a per
fect contract, tbe terms of which cannot be 
varied by parol proof. Mallory v. 'l'ioga 
R. R. Co., 3 Abb. App. Dec. 139. 

Contracts in a statute provision requiring 
that contracts made by banks, and all bills 
and notes by them issued and put in circu
lation as money, shall be signed by the 
president or vice-president and cashier, 
should be construed in a limited sense, and 
does not include ind:orsement of a note. 
Allison v. Hubbell, 17 Ind. 559; Jones u. 

Hawkins, ld. 550. 
Marriage, in Indiana, is a civil contract, 

embraced in a provision declaring con
tracts made with negroes void. Barkshire 
v. State, 7 Ind. 389; bnt compare Noel v. 
Ewing, 9 ld. 37. 

Enlistments into the army, made under 
the inducements held out by the laws of the 
United States, are contracts; and, although 
the govcrnment be a party, still the con
tracts ought to be construed according to 
those well-established principles which reg
ulate contracts generally. 6 Op. Att.-Gen. 
187. 

A noti~e printed at the head of each 
page of a hotel register, requiring money, 
jewelry, and valuables to be placed in the 
safe in the office, otherwise the proprietor 
will not be responsible for any loss, is not a 
contract, - at least without proof that the 
guest's attention was called to it, and he 
signed his name with intent to be bound 
by it. Ramaley v. Leland, 6 Robt. 358. 

Passenger tickets, issued by carriers, 
which do not purport to be contracts, are 
rather to be regarded as receipts for pas
sage-money, and intended to serve as 
tokens, than as contracts; and are not 
within the rule excluding parol evidence to 
vary a written agreement. Quimby v. Van
derbilt, 17 N. Y. 306. 

A receipt for towage, delivered before 
performing the work to the owner of the 
vessel towed, which contains a clause that 
the towing is to be done " at the risk of the 
owner or master of the vessel towed," con
stitutes a complete contract, not a mere re
ceipt. Milton v. Hudson River Steamboat 
Co., 4 Lans. 76. 

A forwarder's written acknowledgment 
of the receipt of goods from one person, on 
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account of another, to be forwarded, is a 
contract with the latter person, not a mere 
receipt for the goods. Niles 11. Culver, 8 
Barb. 205. 

A receipt, such as is ordinarily issued by 
an express company, is not rendered a con
tract so as to require a five-cent stamp, 
under tbe internal revenue laws, merely by 
the fact that it contains a notice of the 
terms upon which the company are willing 
to undertake the transportation. De Barre 
d. Livingston, 48 Barb. 511. 

A due bill payable in merchandise was 
held a contract requiring a stamp. United 
States 11. Learned, 1 Abb. U. S. 483. 

A pawnbroker's ticket, issued in compli
ance with a statute requiring such a ticket 
to contain "the particulars of the con
tract," is a contract requiring a stamp, 
under an act of congress prescribing stamps 
upon any agreement or contract. United 
States 11. Smith, 1 Sawyer, 192. 

Contractor. The primary meaning of 
the word is, one who contracts; one of the 
parties to a bargain. He who agrees to do 
any thing for another is a contractor. 
Kent v. N. Y. Central R. R. Co., 12 N. Y. 
628. 

But it may include sub-contractors. 
Warner 1>. Hudson River R. R. Co., 5 How. 
Pro 454; Mundt 11. Sheboygan, &c. R. R. 
Co., 31 Wis. 451. 

CONTRARY. A verdict contrary to 
law is not merely one that is defective or 
insufficient in law. A verdict may be de
fective and insufficient in the law, and yet 
not be contrary thereto. A verdict which 
is contrary to law is one which is contrary 
to the principles of law as applied to the 
facts which the jury were called upon to 
try,-contrary to the principles of law 
whicb should govern the cause. Bosseker 
v. Cramer, 18 Ind. 44. 

CONTRIBUTE. To furnish one's 
share towards money or supplies neces
sary to meet an obligation or prosecute 
an enterprise of himself and others. Con
tributiou: the share due from or pro
vided by one of several persons to assist 
in discharging a common obligation, or 
advancing a common enterprise. Con
tributor: one who provides a portion of 
what is required for the discharge of an 
obligation or prosecution of an enter
prise by himself and others. Contribu
tory, n.: one who is liable to be required 
to contribute towards the discharge of a 
common indebtedness. 

Contribution arises in various cases: 
where one of several joint debtors has 
paid the whole debt; where one of sev
eral sureties has paid the sum for which 
the principal was bound; where one leg
atee or distributee has been compelled 

to provide for payment of debts of the 
decedent which were equally chargeable 
on others; where a settlement of part
nership affairs shows that one partner 
has paid more than his share towards 
the firm debts; where a corporation be
comes insolvent, and recourse to the 
private property of shareholders is nec
essary; where jettison is made of goods 
on board ship to save vessel and cargo, 
and the loss ought in justice to be 
shared. In many cases like these the 
party who has at first borne the loss 
may require others equally liable with 
him to contribute towards reimbursing 
him. 

As this doctrine does not rest upon 
express contract, but upon natural jus
tice and equity, it was at fir~t chiefly a 
branch of equity jurisprudence; but the 
principles have to a considerable extent 
been adopted by and are enforced in 
courts of law. 

It is a maxim that there is no contri" 
bution among tortfeasors. One who 
has been made to pay damages for a 
wilful wrong, cannot, in general, claim 
any reimbursement from persons who 
may have co-operated with him in it. 

CONTRIBUTIVE, or CONTRIBU
TORY. When an injury is attributa
ble in part to the negligence of a wrong
doer and in part to the negligence of the 
sufferer, the rule of common-law court~ 
ill that the sufferer cannot recover dam
ages; and his negligence, when thus set 
up in defence of his action, is called 
contributive or contributory negligence. 
The meaning is, negligence of the suf
ferer, which contributes to his injury. 

CONTROLLER, or COMPTROL
LER. An overseer of accounts; an of
ficer charged with revising and verify
ing the accouuts of others; one who 
keeps a counter register of accounts. 

Burrill explains that the word is not 
derived from compte, or accompt, an ac
count, but from contre, against, and rotu
lator, or rouleur, an enrollerj making 
its true signification to be the keeper of 
a counter roll. Hence the spelling con
troller is preferable. 

CONTROVERSY. The constitution 
of the United States declares that the 
judicial power shall extend to all con
troversies between, &c. It is consid-
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ered that in this connection controversy 
is in one respect narrower in meaning 
than case; for it includes only civil dis
putes, while case includes criminal pro
ceedings. See CASE; also, Curt. Jur. §r 
Pro of U. S. Courts, 85; Story Const. 
§ 1668; 2 Dall. 419. In another aspect, 
controversy is broader in meaning: it 
regards the substance of the dispute or 
question at issue, while case suggests 
the mode of bringing it to the courts for 
decision. 

Controversy may include an action regu
larly commenced and at issue. Sands v. 
Harvey, 4 Abb. App. Dec. 147. 

CONTUMACY. Contempt of court; 
disobedience to an order or citation 
from a court. Used chiefly of ecclesias
tical tribunals. 

CONVENTIO. In old English law, 
and in the civil law,. means an agree
ment, as in the following maxims: 

Conventio privatorum non poteat 
publico juri derogare. The agree
ment of individuals cannot derogate 
from public right. 

Conventio vincit legem. ,The ex
press agreement of parties overcomes 
the law. 

CONVENTION. 1. A somewhat 
general term, inclusive of agreements, 
compacts, and mutual engagements of 
various kinds; chiefly used, however, of 
those entered into between sovereign 
powers; as the postal conventions be
tween the United States and foreign 
nations. 

2. The name of an old writ that lay 
for the breach of a covenant. 
. 3. A meeting ~f delegates elected for 
other purposes than ordinary legislation; 
as, a convention to prepare a constitution. 

4. In extraordinary emergencies in 
English history, when a royal summons 
to parliament to meet was not possible, 
the lords and commons have assembled 
as by their own inherent authority. 
Parliaments thus conventld have been 
called convention parliaments. Thus, 
in the year 1660 the convention parlia
mp,nt met, which restored King Charles 
the Second; and in 1688 the lords and 
commons met to dispose of the crown 
and kingdom in favor of the Prince of 
Orange. 1 Bl. Com. 151, 152; 2 Steph. 
Com. 456. 

CONVENTIONAL. Agreed upon; 
founded on consent; something which 
derives validity from actual assent of 
parties, as distinguished from that which 
is imposed by law. 

CONVERSION. 1. A transmuta
tion or interchange of one kind of 
property for another, as of lands into 
money. 

In this sense the term is chiefly used 
of a theoretic or hypothetical substitu
tion of property for money, or vice versa, 
to which courts of equity resort, when 
necessary for doing justice in the divi
sion or administration of property. Thus, 
if lands are by will directed to be sold 
for the purpose of a division of pro
ceeds, or if money is left to be invested 
in land, equity will often treat the 
change as having been made, and deter
mine the title, as if the sale or purchase 
had.been completed, although it has not 
been. This is known as the doctrine of 
equitable conversion. Suppose, for ex
ample, land is directed by a will to be sold 
and the price divided among the testa
tor's children, and one of these chil
dren dies before the sale is made; then, 
if strict rules of law are applied, that 
child's share, being still land, must de
scend; but by the doctrine of equitable 
conversion, treating the land as con
verted into money from the date when 
the will takes effect, the share may go 
to the administrator, to be disposed of 
as personal assets. 

2. A wrong; consisting in dealing 
with the property of another, as if it 
were one's own without right. 

Conversion imports an unlawful act, not 
a mere nonfeasance. Bowlin v. Nye, 10 
Gush. 416. 

Conversion includes an unlawful taking 
of goods out of the possession of the owner; 
the using a thing, without the license of the 
owner, and a wrongful sale of it. Clark, 
V. Whitaker, 19 Goon. 319. 

Assuming to one's self the property and 
right of disposing of another inan's goods, 
is a conversion. The fact that defendant 
comes lawfully into possession, forms no 
objection to the action. It is the breach of 
the trust, or the abuse of such lawful pos
session, which constitutes the conversion. 
Murray V. Burling, 10 .Johns. 172. 

To constitute a conversion, it is not nec
essary to show a manual taking of the 
thing in question, nor that the defendant 
has applied it to his own use; but the as
suming a right to dispose of it, or exercising 
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a dominion over it, to the exclusion Dr in 
defiance of the plaintiff's right, is a conver
sion. Bristol v. Burt, 7 Johns. 254; Murray 
v. Burling, 10 ld. 172; Reynolds v Shuler, 
5 Cow. 323; Connah v. Hale, 23 Wend. 4062. 

One who, being lawfully in possession, 
wrongfully parts with the possession to the 
injury of the owner, is liable in trover for a 
conversion. Spencer v. Blackman, 9 Wend. 
167. 

CONVEY. To transfer property; 
more strictly and usually, to transmit 
real property, or pass the title thereto, 
by a sealed writing. Conveyance: the 
transaction of passing the title-to prop
erty, usually real property; also, the in
strument or deed in writing by which 
this is done. 

Conveyances of property of every de
scription were no doubt originally made 
by mere delivery of the property; actual 
delivery, whenever the property was ca
pable of it; and symbolical delivery, in 
other cases. IIi the various formalities 
used as modes of conveyance amoug the 
Romans, the delivery is always the 
essential, and often the only, requisite. 
By the Saxons, among whom convey
ance of lands by deliv,ering the posses
sion, or some -symbol of the possession, 
was anciently practised, conveyance by 
writing was also used; and, probably on 
account of the convenience of the writ
ing as an evidence and record of the 
transaction, written conveyances in 
various forms were adopted and con
tinue to be used in England and the 
United States as the nsual and proper 
method of transferring title to real prop
erty, and the best evidence of such 
transfers, excepting, of course, cases 
where title passes by descent or 'opera
tion of law. 

In the early modes of conveyance in 
England, a purchaser of lands was put 
into actual possession by entering upon 
the land, or by some equivalent act, no 
writing being necessary, in snch cases, 
to pass the title; which mode of trans
fer was termed" livery of seisin." But 
conveyances of incorporeal things, which 
could not be made by any such overt 
act of possession, were effected by deed, 
evidencing the transfer; and this method 
was termed "grant." As all convey
ances were either by livery of seisin or 
by grant, according to the nature of the 
property or interest conveyed, these 

terms were used to distinguish corporeal 
from incorporeal hereditaments; the 
former were said to "lie in livery," the 
latter to "lie in grant." When written 
conveyances came into use in all cases, 
a conveyance of a corporeal heredita
ment was technically termed a feoff
ment, the name grant continuing to be 
applied to conveyances of incorporeal 
hereditaments. This distinction con
tinued to be observed in English con
veyancing until the Stat. 8 & 9 Vict. 
ch. 106, § 2, since which all corporeal 
hereditaments, so far as regards the con
veyance of the immediate freehold there
of, are deemed to lie in grant as well as 
in livery; and grant is now the ordi
nary form of conveyance of lands in 
England. The conveyance by feoffment, 
however, was practically disused after 
the passage of the statute of uses. 

Many other forms of conveyance were 
and still are in use, adapted to the cir
cumstances of particular classes of trans
actions, such as gifts, partitions, ex
changes, de.feasances, &c. Others were 
adopted in consequence of the opera
tion of the statute of uses, of which 
bargain and sale (q. v.) is an illustra
tion. Blackstone enumerates (2 Com. 
309), as conveyances by the common 
law, feoffment, gift, grant, lease, ex
change, and partition, as original or 
primary conveyances; and, as derivative 
or secondary conveyances, release, con
firmation, surrender, assignment, and 
defeasance. The conveyances which he 
mentions as deriving their force from 
the statute of uses are, covenant to 
stand seised to uses, bargain and sale, 
lease and release, deed to lead and de
clare uses, and deed of revocation of 
uses. Of the last class, the conveyance 
by bargain and sale was the most fre
quently used. The definitions of these 
various conveyances may be found under 
the particular words or phrases by which 
they are designated; see also DEED. 

In the United States, the statutes of 
frauds, which have been generally enact
ed, make an instrument in writing nec
essary to convey lands or any interest 
therein. And in most of the states. a 
writing under the hand and seal of the 
grantor is required by statute for the 
transfer of a freehold interest in lands. 



CONVEY 285 CONVICT 

The forms of conveyance are also pre
scribed by statutes in many states; but 
snch statutes are generally deemed di
rectory only, not mandatory; and the 
common-law modes are usually recog
nized as familiar and effectual forms of 
conveyance. Thus, in Massachusetts, 
the conveyance in common use is a 
modified form of the ancient feoffment; 
but the statutes recognize bargain and 
sale, or other like conveyance, and de
clare that a deed of quitclaim and re
lease of the form in common use shall 
be sufficient to pass all the estate which 
the grantor could lawfully convey by 
deed of bargain and sale. Like provi
sions exist in the statutes of Connecticut 
and several other states in regard to 
deeds of quitclaim. Conveyance by 
bargain and sale, however, is the mode 
commonly practised in the United 
States. Even in New York, where 
grant is the only form of conveyance 
authorized by statute, and where feoif
ments, with livery of seisin, as a mode 
of conveying lands, are expressly abol
ished, conveyances by bargain and sale, 

- and by lease and release, are allowed to 
be used, and are deemed to be grants. 

To convey real estate is, by an appro
priate instrument, to transfer the legal 
title to it from the present owner to another. 
Abendroth v. Town of Greenwich, 29 Conn. 
356. 

Convey, in a deed,is equivalent to grant, ' 
and passes the title. Patterson v. Carneal, 
3 A. K. Marsh. 618. 

Convey relates properly to the disposition 
of real property, not to personal. Dicker
man v. Abrahams, 21 Barb. 551,561. 

Convey does not imply a consideration. 
Spicer v. Norton, 13 Barb. 542. 

In construing agreements to convey, it 
has been held that one who has agreed to 
convey does not show performance by prov
ing tender of a deed, but he must show that 
he had a title to it at the time, so tbat his 
deed would have conveyed the property, 
Abendroth l'. Greenwich, 29 Conn. 356; 
Lawrence v. Dole, 11 Vt. 549; that where 
one agrees to convey by quitclaim deed, 
this has reference to the title as it was at 
the time of the agreement; not to one sub
sequently,ftcquired, Woodcock v. Bennet, 
1 Cow. 711; that an agreement to convey in 
fee-simple is satisfied by a deed without 
covenants, Fuller v. Hubbard, 6 !d. 13; 
that an agreement to convey generally is 
an agreement to convey free from incum
brances, Matter of Hunter, 1 Edw. 1. 

A statutory power to convey ought, on 
the principle that the greater includes the 
less, to be construed as implying a power to 

mortgage. Pickett 11. Buckner, 45 Mi8s. 
226, 245. 

Conveyance may include leases. Jonos 7ac 
v. Marks, 47 Cal. 242. 

May include mortgages. Odd Fellows 
Savings Bank v. Banton, 46 Cal. 603; Bab
cock v. Hoey, 11 Iowa, 375. 

That conveyance imports an instrument 
under seal, see Livermore v. Bagley, 3 Mass. 
487. 

The lien of a jUdgment is not II convey
ance, within the meaning of the California 
registry act. Wilcoxson v. Miller, 49 Cal. 
193. 

Conveyance includes every instrument in 
writing by which any estate or interest in 
real estate is created, aliened, mortgaged; or 
assigned, or by which the title to any real 
estate may be affected in law or equity, ex
cept last wills and testaments, leases for a 
term not exceeding three years, and execu
tory contracts for the sale or purchase of 
lands. 1 N. Y. ReI). Stat. 762, § 38; 2 [d. 
137, § 7. 

Where II reservation. was made in an 
agreement "for the use of all the water 
from the spring, the same as it has been 
formerly conveyed for the use of the paper
mill," it was held that" conveyed" referred 
to the conveyance of water in the pipes, and 
not the conveyance of the right. Even if 
it were a term of art, it could not be received 
in its technical sense where water was the 
subject-matter spoken of. Edelman v. Yea
kel, 27 Fa. St. 26. 

An indictment charging that the defend
ant "furnished B," who was confined in 
jail, with certain instruments to aid his es
cape, is not good under a statute which pro
hibits " conveying" into any jail, arms, &c. 
Francis v. State, 21 Tex. 280. 

Conveyancer. One whose business it is 
to draw deeds, bonds, mortgages, wills, 
writs, or other legal papers, or to examine 
titles to real estate. Act of July 13, 1866, 
§ 9, 14 Stat. at L. 118. 

He who draws conveyances; especially II 
barrister who confines himself to drawing 
conveyances, and other chamber practice. 
Mozley!t W. 

Conveyancing. That branch of law 
which treats of the transfers of property, 
particularly of realty. 

CONVICT, v. To condemn for crime; . 
to find guilty of an offence. Convict, n.: 5lt{ e
a person who has been found guilty of S'n./ 
an offence by verdict of a jury or other 
decision of a tribunal authorized to as
certain guilt for the purpose of inflict-
ing punishment. Convicted: legallyas
certained to be guilty. Conviction: the 
act or proceeding of pronouncing a per-
son guilty of an offence and punishable 
therefor. 

Conviction is sometimes applied to the 
record of the summary proceedings had 
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before a magistrate or justices authorized 
thereto, resulting in the conviction and 
sentence of an offender. Such convic
tion, or, more properly, record of convic
tion, sl10uld show a charge or complaint; 
a summons, notice, arrest, &c., giving 
him opportunity to defend; his appear
ance, either his plea of guilty or compe
tent evidence against him; and, lastly, 
the judgment or sentence. 

Conviction is an adjudication that the 
accused is guilty. It involves not only the 
corpus delicti, and the probable guilt of the 
acc.used, but his actual guilt. Nason v. 
Staples, 48 Me. 123. 

Conviction does not necessarily imply a 
judgment. Shepherd t-. People, 24 How. 
PI·.38. 

The ordinary legal meaning of convic· 
tion, when used to designate a particular 
stage of a criminal prosecution triable by a 
jury, is the confel4Sion of the accused in 
open court, or the verdict returned aj!;ainst 
him by the jury, which ascertains and pub· 
lishes the fact of his guilt; while judgment 
or sentence is the appropriate word to de
note the action of the court before which 
the trial is had, declaring the consequences 
to the convict of the fact thus ascertained. 
A pardon granted after verdict of guilty, 
but before sentence, and pending a hearing 
upon exceptions taken by the accllsed dur
ing the trial, is granted after conviction, 
within the meaning of a constitutional re
striction upon granting pardon before con
viction. When, indeed, the word conviction 
is used to describe the effect of the guilt of 
the accused as judicially proved in one case, 
when pleaded or given in evidence in an
other, it is sometimes used in a more com
prehensive sense, including the judgment of 
the court upon the verdict or confession of 
guilt; as, for instance, in speaking of the 
plea of autrefois convict, or of the effect of 
guilt, judicially ascertained, as a disqualifi
cation of the convict. Commonwealth v. 
Lockwood, 109 Jlass. 323; see Howard v. 
Packard, 17 Pick. 380. 

Conviction, as used in Gen. Stat. ch. 131, 
§ 13, - allowing the conviction of any crime 
to be shown to affect the credibility of a 
witness, - implies a judgment of court. 
Proof of an indictment and plea of guilty, 
not yet followed by a judgment, is not 
enough. The term conviction is most com
monly used to signify a jury's verdict of 
guilty; but, in the statute in question, and 
some other instances, it signifies judgment 
and sentence, upon a verdict or confe~sion. 
Commonwealth v. Gorham, 99 Mass. 420. 

The phrase, convicted of crime, as used 
in a statute declaring certain persons inca
pacitated from holding office and giving tes
timony, cannot properly be applied to a 
person until after rendition of judgment 
against bim on a verdict of guilty. Faunce 
v. People, 61 Ill. 3U. 

Under a statute that an attorney sball be 
struck from the roll," on conviction," &c., 
it was beld that proof made that one bad 
passed counterfeit notes, knowing them to 
be such, and that, being indicted therefor, 
and confined in jail, he escaped therefrom 
did not warrant his being struck off. Stat~ 
v. Foreman, 3 Mo. 602. 

CONVOCATION. An assembly of 
all the clergy of England, to consult of 
ecclesiastical matters, held in time of 
parliament, one in each of the provinceR 
of Canterbury and York. In the former 
province, convocation is composed of two 
houses, the archbishop and bishops sit
ting in the upper, and the deans, arch
deacons, and proctors representing the 
inferior clergy in the lower. In the 
province of York, convocation consists 
of one house only; or, rather, the two 
houses do not sit separately. Since the 
reign of Henry VIII., convocations can 
make no canons, or even confer for that 
purpose, without license from the sov
ereign; nor can they make any repug
nant to the common or statute law; and 
none of their canons bind the laity,unless 
they pass both houses of parliament. In 
later times, convocations have been sel
dom summoned, and then only pro jorma, 
their meeting being followed by an im
mediate adjournment. They are now 
summoned with each parliament, but 
merely to consult of ecclesiastical mat
ters. 

COPARCENARY. An estate which 
arises when lands of inheritance descend 
to two or more persons as one heir. Co
parceners: persons who hold an estate in 
coparcenary. 

Coparcenary arises only by descent. 
By the common law, where a person 
seised in fee-simple or fee-tail dies intes
tate, leaving two or more females as his 
next co-heiresses, - e.g. his daughters, 
sisters, aunts, cousins, or their represent
atives, - such females are deemed one 
heir, the law of primogeniture not ob
taining between females in equal rela
tionship to the ancestor; they all inherit, 
and their estate is a coparcenary. An 
estate of the same nature arises where, 
by a particular custom, as gavelkind, 
lands descend to two or more males in 
equal degree; e. g., to the sons, broth
ers, or nncles of the deceased intestate. 

In coparcenary there is a unity, 
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though uot an entirety, or necessarily 
an equality, of interest. There is no 
right of survivorship. On the death of 
one of two coparceners intestate, bel' 
moiety descends (snbject to curtesy, if 
any) to her heir-at-law, although a male 
and a collateral; and the tenant by the 
curtesy, or the heir-at-law, will hold 
their estates by coparcenary with the 
surviving parcener. So long as it passes 
by descent, the estate continues to be 
coparcenary; but, as soon as any part is 
severed by conveyance from one or more 
of the coparceners, that part is held in 
common between the alienee and the re
maining coparceners, who, as between 
themselves, continue to hold in coparce
nary. 

Coparcenary is intermediate between 
joint tenancy and tenancy in common. 
It resembles joint tenancy in the unity 
of title and similarity of interest, but 
differs in that it relates to the estate, 
while joint tenancy relates to the per
sons. Joint tenants always claim by act 
of the parties; coparceners always by 
descent. Thus, if sisters purchase au 
estate, to hold to them and their heirs, 
they are joint tenants, not coparceners. 
The right of survivorship also in joint 
tenancies has no application to estates 
in coparcenary. Again, one joint tenant 
can convey his interest to another by re
lease, but not by feoffment, each being 
equally seised of the whole, while tenants 
in common may convey to one another 
by feoffment, but not by mere release; 
but coparceners may nse either form in 
conveying their interests one to another. 
As to partition of estates in coparcenary, 
see ENITIA PARS; PARTITION. 

In the United States, tenancy in co
parcenary rarely arises under the stat
utes of descents in the various states, or 
is not distinguished from tenancy in 
common. By the Virginia statute of 
"descents, the estate was recoguized, and 
the term coparceners applied to males as 
well as females. 

Copulatio verborum indicat ac
ceptationem in eodem sensu. The 
coupling together of words shows that 
they are to be understood in the same 
sense. 

The meaning of a word may be ascer
tained by reference to the meaning of 

the same word in a similar connection, 
or of other words associated with it. 
Where an expression, whether a phrase 
or a single word, occurring in a deed or 
other instrument, is ambiguous, or the 
meaning obscure, the meaning and in
tention may be ascertained by referring 
to the same expression used elsewhere 
in the same instrument, where the mean
ing is clear and free of ambiguity; the 
conjunction or juxtaposition leads to 
the inference that the word or phrase 
was intended to have the same interpre
tation. And where the meaning of any 
particular word is doubtful or obscure, 
or where a particular expression when 
taken singly is inoperative, the inten
tion of the party using it may frequently 
be ascertained and carried into effect by 
looking at adjoining words, or at ex
pressions occurring in other parts of the 
same instrument. Broom lI-fax. 588. 

COPY, v. To reproduce or transcribe 
written or printed language, or a design, 
device, picture, or work of art. Copy, n. ; 
a reproduction or transcript of language, 
written or printed, or of a design, device, 
picture, or work of art. 

As respects documents, examined copies 
are those which have been compared with 
the originals; exemplified copies are those 
which are attested Ullderseal of a court; 
and certified or office copies are those 
which are made and attested by officers 
having charge of the originals, and au
thorized to give copies officially. 

A copy of a book is understood to be a 
transcript of the language in which the con
ceptions of the author are clothed; of some
thing printed and embodied in a tangible 
shape. The same conceptions, clothed in 
another language, cannot constitute the 
same composition. Hence a translation is 
not, in any just sense, a copy or transcript 
of a book. Stowe v. Thomas, 2 Wall . .lr. 
647; 2 Am. Law Reg. 229. 

Under a statute imposing penalty for 
printing any copy of a book, an action will 
not lie for printing a portion, although so 
much as to amount to an infringement of 
its copyright. The words any copy, as 
used in such statute, must be construed to 
mean a transcript of the entire work. 
Rogers v. Jewett, 12 Mo. Law Rep. N. s. 339. 

COPYHOLD. A tenure by copy of 
court-roll, at the will of the lord of 
the manor, according to tbe custom of 
the manor. A species of estate at will 
in England, being a bolding at the will 
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of the lord, according to certain particu
lar customs of each manor, which cus
toms were preserved and evidenced by 
the rolls of the several courts-baron in 
which they were entered. It is villenage 
tenure divested of its servile incidents. 
The term is also used in a general sense 
to include every customary tenure in 
England, as distinguished from freehold. 
Copyhold does not exist, and the doc
trine has no application in the United 
States. 

Copy holders were originally villeins or 
slaves, permitted by the lord, as an act 
of pure grace or favor, to enjoy the lands. 

. at his pleasure; being in general bound to 
the performance of agricultural services, 
such as ploughing the lord's demesne, cart
ing the manure, and other servile works. 
The will of the lord originated the custom 
of the manor, and came at last. to be con
trolled by it. Mozley ~ W. 

COPYRIGHT. Authority to con
trol .the publication of a literary work, 
assured by law to the author or pro
prietor, in return for the advantage de
rived by the community from its publi
cation. 

Copyright is quite distinct from liter
ary property. Keene v. Wheatly, 9 Am. 
Law Reg. N.B. 44. Upon general princi
ples of law, the time, labor, and skill em
ployed in embodying thoughts in a 
manuscript are recognized as creating a 
property, just as really as that bestowed 
in any other skilled manufacture. An 
author, at common law, has a property in 
his manuscript, and may obtain redress 
against anyone who deprives him of it, 
or who, by obtaining a copy, endeavors 
to realize a profit by its publication. 
Wheaton v. Peters, 8 Pet. 591, 656; 
Little v. Hall, 18 How. 165; Keene v. 
Wheatley, 9 Am. Law Reg. 33; Bartlette 
v. Crlttenden, 4 McLean, 300; Bartlett 
v. Crittenden, 51d. 32; 7 West. Law J. 
49; Crowe v. Aitken, 2 Biss.208. So, 
also, the author of letters or papers of 
whatever kind, whether they be letters 
of business or private letters, or literary 
compositions, has a property and ex
clusive right therein, unless he unequivo
cally dedicates them to the public or to 
some private person; and no person has 
any right to publish them without his 
consent, unless when such publication is 
required to establish a personal right or 

claim, or to vindicate character. Folsom 
v. Marsh, 2 Story C. Ct. 100; United 
States v. Tanner, 6 McLean, 128; Bart
lett v. Crittenden, 5 ld. 32; 7 West. Law 
J. 49. And this common-law right of 
literary property has a broad protection 
in the Umted States, by Rev. Stat. 
§ 4966, providing that every person 
who shall print or publish any manu
script whatever, without the consent of 
the author or proprietor first obtained, 
if such author or proprietor is a citizen 
of the United States, or resident therein, 
shall be liable to the author or proprietor 
for all damages occasioned by such in
jury. 

But the application of the ordinary 
principles of the law of property to 
artistic and literary works is not suffi
cient for the encouragement of artists 
and writers, owing to the fact that any 
extended profit or advantage from the 
labor bestowed upon them is only to 'be 
derived through the printing and pub
lishing of multiplied copies of the work, 
and this operates, if ·the ordinary princi
ples of the law of property are to he ap- . 
plied without modification, as a gift or 
ab~ndonment of the work to the public; 
for in respect to the results of labor gen
erally, while it is true that the law pro
tects the origiual producer in his owner
ship, so long as he continues to hold his 
exclusive right, yet it is also true, that, if 
he once deliberately ahandons, dedicates, 
or parts with that right, he cannot again 
reclaim it. 

To remedy this deficiency, the laws of 
the United States, as also those of Great 
Britain and other countries, provide that 
upon publishiug his work, and upon 
complying with certain statutory condi
tions, such as making public record of 
the title, furnishing copies, &c., the 
author, artist, dramatist, &c., or other 
proprietor, shall eujoy, for a limited 
term, the sole right of publishing; shall 
have the monopoly of making copies. 
This is his copyright. Keene v. Wheat
ley, 9 Am. Law Reg. N. s. 44; Stowe 
v. Thomas,2 Wall. Jr. 547; 2 Am. Law 
Reg. N. s. 229. 

In other words, literary property is 
the common-law ownership of tbe origi
nal work.; copyright is the statutory 
right to make all the copies of it that 
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shall be made for a term of years . For 
the stlltutes creating and regulating the 
right in the United States, see Rev. 
Stat. § 4948. 

In early books, copy is nsed in the 
sense of copyright; thus Lord Mansfield, 
in Millar v. Taylor (Burr. 2303,2396), 
speaking of what is now called copyright, 
defined copy to be "an incorporeal right 
to the sole printing and publishing of 
somewhat intellectual communicated by 
letters; " and observed that this was the 
technical sense in which the term had 
been used for ages. He also ruled that 
the property in the copy is an incorpo
real right to print a set of in.tellectual 
ideas or modes of thinking, communi
cated in '" set of words and sentences, 
and modes of expression. See also Jef
freys v. Boosey, 4 Ho. of L. Cas. 815. 

In England, copyright in books is chiefly 
regulated by Stat. 5 & 6 Vict. ch. 45, passed 
in the year 1842, which provides that the 
copyright of a book shall endure for the 
life of the author, and for seven years 
longer, and for not less than forty-two 
years from the first publication. But the 
right of property in copyright must be reg
istered in tbe registry of the Stationers' 
qompany; and, after such registry, it is as
SIgnable by a mere entry of the transfer in 
the same registry in the manner prescribed 
by ~he act. Copyrights in sculptures and 
deSIgns have also been protected by various 
acts of parliament, of which the most re
cent are the copyright of designs act, 1858 
(21 & 22 Vict. ch. 70), for the protection of 
designs for articles of ornament and utility, 
and the act of 1862 (25 & 26 Viet .. ch. 68) 
for the protection of paintings, drawings: 
and photographs. International copyright 
is provided for by the 7 & 8 Vict. ch. 12; but 
the provisions of that statute only go to 
secure to the authors of books published 
abroad the right of copyright when the 
same are republished in her majesty's do
minions, and do not of course oblige foreign 
countries to extend to British authors the 
like protection. Brown; IYlozley!t W. 

Copyright is the exclusive right of the 
owner of an intellectual production to mul
tiply and dispose of copies; the sole right 
to the copy, or to copy it. The word is 
used indifferently to signify the statutory 
and the common-law right; or one right is 
sometimes called copyright after publica
tion, or statutory copyright; the other 
copyright before publication, or common
law copyright. The word is also used 
synonymo?sly ~ith literary property; thus, 
the exel USlve rIght of the owner pn blicly 
to read or exhibit a work, is often called 
copyright. This is not strictly com"ct. 
Drone, Copyright, 100. 
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CORAM. Before; in the presence of. 
Coram ipso rege. Before the king 

himself. 
Coram nobis. Before us. Coram 

vobis. Before you. These two Latin 
phrases are applied, respectively, to a 
writ of error allowed to review pro
ceedings had in the same court, and to' 
one issued to bring up a record of what 
has been done in an inferior court for 
reVIsIOn. In the latter use of the writ, 
which is the most common, its substan
tial direction, addressed to the court 
below, is a requirement to certify up 
the proceedings or record" before you." 
Conversely, if the object of the writ is 
to review proceedings in the same court, 
as is sometimes allowed, they are al
luded to as had" before us!' 

Coram non judice. Before one not 
a judge. Any proceedings before a 
judge or tribunal not clothed with juris
diction of them are said to have been 
done coram non judice; before one who 
was no judge. He may have been a 
judge for other causes; the expr.ession 
does not imply an intruder into the 
office; but if he had not the proper 
jurisdiction to authorize the acts in 
question, he is, as to those, not a judge. 

CORD. Usage has defined a cord of 
wood to mean 128 cubic feet, and a contract 
for sale of wood by the cord calls for this 
quantity. Kennedy v. Oswego, &C. R. R. 
Co., 67 Barb. (N. Y.) 169. 

CORN. In the English nsage, in
cludes grain, generally; the various 
farinaceous seeds which grow in ears, 
and are used for food. In the United 
States, it commonly signifies maize 
only. This is because the early settlers 
in America found maize cultivated by 
the Indians, and, being nnfamiliar with 
it, they gave it the name Indian corn. 

Corn, as used in this country in statutes 
of a modern date, is by custom applied to 
maize or Indian corn onlv, and not to other 
kinds of grain. Commonwealth v. Pine 2 
Pa. L. J. R. 154. ' 
. Corn, in the Ala. act of 1875, prohibit
lng the severance and exportation of U corn " 
~c., is to be taken in the popular accept~ 
t1On, and not technically. Sullins v. State 
53 Ala. 474. ' 

Corn laws. A former system of legis
lation in England, laying duties on im
portation of various kinds of grain. 

CORODY. A provision or snpport. 
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CORONATION OATH. The oath I' or body of persons, upon whom has been 
administered to a sovereign of England, conferred a distinct legal existence con
before coronation. By it the king or tinued by succession, and certain char
queen swears, in substance, to govern acteristic powers possessed and exercised 
the kingdom of England, and the domin- independent of any changes of members. 
ions thereto belonging, according to the These characteristics are, generally, 
statutes in parliament agreed on, and the power to admit and remove members, 
laws and customs of the same; to cause to act by a common seal; to purchase, 
law and justice in mercy to be executed; hold, and dispose of property, real and 
to maintaiu the laws of God, the true pro- personal; to sue aud be sued; and to 
fessiou of the gospel, and the Protestant make by-laws. Corporate; that which 
reformed religion established by law, and appertains or relatei to a corporation. 
to preserve unto the bishops and clergy Corporations have been called aggre
of the realm, and to the chu:ches com- gate or sole, according as they consist of 
initted to their charge, all such rights and more than one natural person, or of one 
privileges as by law appertain to them, or only. In early English usage, sole cor
any of them. For the full form, in ques- porations, such as the king, the bishop, 
tions and answers, see Wharton. and the like, were of, perhaps, equal 

CORONER. The name of an officer importance with the aggregate class; 
of great antiquity in England, whose but in modern times, and especially in 
powers and duties at the common law American books, the expression sole 
have been but little affected by statutes. corporation has lost importance. 
The office is principally of a judicial They are called public or munici
character. The most important func- pal (some of them quasi), when 
tion of the coronel' is the making in- established to exercise functions of civil 
quiry eoncerning the manner of the government, or accomplish purposes of 
death of any person who is slain, or dies purely public interest; and private, when. 
suddenly, or in prison. Another branch they are created for advantage, benefit, 
of his office is' to inquire concerning or emolnment of mdividuals. Recent 
shipwrecks, and certify whether wreck deci~ions seem not to be agreed whether 
or not, and who is in possession of the " corporation" without an adjective in
goods. Concerning treasure trove, he is cludes both private and public bodies, 
111so to inqnire who were the finders, and or is presumably confined to private 
where it is. The coroner is also a con- ones. A statute as to pleading non-ex
servator of the peace, and a magistrate istence of corporations was held to in
by virtue of his appointment. He also clude municipal porporations, such as 
acts as a substitute for the sheriff, when cities, towns, and villages, as well as pri
sr.ecial circumstances render suhstitution vate corporations. Hixon v. George, 18 
necessary, and may then serve process in Kan.253. Statutes extending garnish
place of the sheriff. The office is, in gen- ment and supplementary proceedings to 
eral, a county office; but several coroners persons, including corporations, have 
are frequently appointed for the same been held not to extend to municipals. 
county. Wallace v. Lawyer, 54 Ind. 501; Mem-

CORPORAL. Relating to the body; phis v. Laski, 9 IIeisk. 511. The con
llodily. Should be distinguished from text and general object must govern. 
corporeal; q. v. By the original theory of incorporar 

Corporal oath. An oath taken by tion, individual members are not liable 
the party laying his hand upon the gos- for corporate debts. The great increase, 
pels while the oath is administered to in modern times, of the number and 
him. More generally a solemn oath. variety of associations of persons formed 

for husiness enterprises has generated a 
The terms corporal oath and solemn oath 

are, in Indiana, at least, used synonymous. necessity, on considerations of public ex-
Iy; and an oath taken with the uplifted pediency, of preserving to some extent 
hand may be properly described by either the principle of individual liability 
term. Jackson v. State, lInd. 184. for debts incurred by an association: 

CORPORATION. A natural person, and this has been done in different ways 
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in England and the United States, in
volving a ~omewhat different use of the 
term corporation. In the United States, 
the general tendency has been to use the 
term corporation freely for the various 
bodies chartered by the legislatures or 
organized under general-acts, but to im
pose an individual liability by a specific 
enactment: the name corporation is 
used; but the full common-law exemp
tion of the individual members from the 
corporate debts is not given. In Eng
land, the tendency seems to have been 
to keep to the use of corporation in its 
original sense, implying non-liability of 
members; and, if this exemption is not 
to be accorded, to give the body some 
different name, "public company" be-
ing the most common. . 

In like manner, the general current of 
American decisions has been to the ef
fect that the word corporation embraces 
an association formed under generallaws; 
or, in other words, a body formed pursu
ant to a statute authorizing the formation 
of an "association" composed of stock
holders, and governed by president and 
directors, and declared by the statute to 
be, when duly formed, a body corporate 
and politic, and vested with enumerated 
powers, such as are usually incident to 
corporations. Such a body is not a qua.~i 
corporation, nor a joint-stock company, 
or limited partnership. Falconer v. 
Campbell, 2 McLean, 195. This ques
tion was the subject of much litigation 
in the courts of New York, in cases 
turning on provisions of the constitution 
of that state restricting the enactment 
of charters, and the provisions of law 
regulating corporations; and the final 
result of the conflicting cases has been to 
sustain, as respects most purposes, the 
proposition of the text. Cousult Thomas 
v. Dakin, 22 Wend. 9; Warner v. Beers, 
23 ld. 103; Parmley 11. Tenth Ward 
Bank, 3 Edw. 395; People v. Assessors 
of Watertowu, 1. Hill, 6i6; J;Jank of 
Watertown v. Assessors of Watertown, 
25 Wend. 686; Willoughby v. Comstock, 
3 Hill, 389; People v. Supervisors of 
Niagara, 4 ld. 20, 7 ld. 304; Leavitt v. 
Yates,4 Edw. 134; Leavitt v. Tylee, 1 
Sandf. Ch. 207; Boisgerard v. New 
York Banking Co., 2 ld. 23; Matter of 
Bank of Dansville, 6 Hill, 370; Gifford 

v. Livingston, 2 Den. 380; Case t'. Me
chanics' Banking Association, 1 Sandj. 
693; Leavitt v. Blatchford, 5 Barb. 9; 
Cuyler v. Sanford, 8 ld. 225; GiIIet 1'. 
Moody, 3 N. Y. 479; Talmage v. Pell, 
71d. 328; Tracy v. Talmage, 18 Ba?·b. 
456; Gillet v. Phillips, 13 N. Y . 114; 
Leavitt v. Blatchford, 17 ld. 521; Codd 
t •• Rathbone, 19 ld. 37; DeBow v. Peo
ple, 1 Den. 9; Purdy v. People, 4 Hill, 
384; People v. Morris, 18 Wend. 325; 
People v. Purdy, 2 Hill, 39; Palmer v. 
Lawrence, 5 N. Y. 389. But it was 
held that an individual banker (under 
the New York act of 1838) is not a cor
poration; for there is no provision for 
succession; the heir or legatee may con
tinue his business (Laws of 1857, ch. 
189), and the banker may sell the busi
ness (Laws of 1854, ch. 242); the busi
ness is his individual affair, and he may 
sue in relation to it in his individual 
name. Codd v . • Rathbone, 19 N.Y. 37; 
s. P. Hallet v. Hanower, 33 Barb. 537; 
see also Bank of Havana v. Magee, 20 
N. Y. 355. Therefore, provisions rela
tive to any II moneyed corporation" do 
not apply to an individual banker. Cny-

. ler v. Sanford, 8 Barb. 225. 
Corporations are sole or aggregate. An 

aggregate corporation, at common law, is a 
collection of individuals united into one 
collective body, under a special name, and 
possessing certain immunities, &c., which do 
not belonp: to the natural persons compos
ing it. A minister, seised of parsonage 
lands, in right of the parish, is a sole cor
poration for this purpose, and holds tlie 
same to himself and his successors. Bruns
wick v. Dunning, 7 Mass. 447; Weston v. 
Hunt,2 ld. 501. 

A corporation sole consists of a single 
person, who is made a body corporate and 
politic, in order to give him some legal ca
pacities and advantages, and especially that 
of perpetuity; as a bishop, dean, &c. Bank of 
Havana v. Wickham, 7 Abb. Pro 134; anel 
see Overs~ers of Poor V. Sears, 22 P ick. 122. 

An aggregate corporation, at common 
law, is a collection of individuals, united 
into one collective body, under a spechtl 
name, and possessing certllin immunities, 
privileges, and capacities, in its collective 
character, which do not belong to the natu
ral persons composing it. It is an artificilll 
person, existing in contempilltion of law, 
and endowed with certain powers and fran
chises, which, though they must be exer
cised through the medium of its natural 
members, lire yet considered as subsisting 
in the corporation itself, as distinctly liS if 
it were a real personage. Dartmouth Col
lege v. Woodward, 4 Wheat. 618, 661. 
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An aggregate corporation is an artificial 
body of men, composed of divers individ
uals; the ligaments of which body are the 
franchises and liberties bestowed upon it, 
which bind and unite all into one, and in 
which consist the whole frame and essence 
of the corporation. Thomas II. Dakin, 22 
Wend. 9, 70. 

It is a collection of individuals united in 
one body, under such a grant of privileges 
as secures a succession of members without 
changing the identity of the body, and con
stitutes the members for the time being one 
artificial person or legal being, capable of 
transacting some kind of business like a 
natural person. People v. Assessors of 
Watertown,1 Hill, 616, 620. 

There are three classes of corporations: 
public municipal corporations, the object of 
which is to promote the public interest; 
corporations technically private, but of a 
quasi public character, having in view some 
public enterprise in which the public inter
ests are involved, such as railroad, turn
pike, and canal companies; and corpora
tions strictly private. Miners' Ditch Co. v. 
Zellerbach, 37 Cal. 543. 

A corporation founded by private benefi
cence, though for objects of general wel
fare, such as the education of young men, 
is a private and not a public corporation. 
Public corporations are generally esteemed 
such as exist for political purposes only, such 
as towns, cities, parishes, and counties; and 
in many respects they are so, although 
they involve some private interest; but, 
strictly speaking, public corporations are 
such only as are founded by the govern
ment for public purposes, where the whole 
interests belong also tu the government. 
If, therefore, the foundation be private, 
though under the charter of the govern
ment, the corporation is private, however 
extensive the uses may be to which it is de
voted, either by the bounty of the founder 
or the nature and objects of the institution. 
The uses may, in a certain sense, be called 
public, but the corporations are private,
as much so, indeed, as if the franchises 
were vested in a single person. Dartmouth 
College IJ. Woodward, 4 Wheat. 518, 562; 
Rundle IJ. Delaware & Raritan Canal, 1 
Wall. Jr. 275. 

Public corporations are not those neces
sarily whose objects are of a public 
character, but those created for politi
cal purposes, with powers to be exer
cised for the public good. Tinsman v. 
Belvidere, &c. R. R. Co., 26 N. J. L. 148; 
Ten Eyck IJ. Delaware & Raritan Canal, 
18 ld. 200. 

A public corporation is one that is cre
ated for political purposes, with political 
powers, to be exercised for purposes con
nect('d with the public good in the adminis
tration of civil government; an instrument 
of the government, subject to the control of 
the Il'gislature, and its members officers of 
the government, for the administration or 
discharge of public duties, as in the cases 

of cities, towns, &c. Regents v. Willia1llS, 
9 Gill !f' J. 365. 

A corporation is private, as distinguished 
from public, unless the whole interest be
longs to the government, or the corporation 
is created for the administration of political 
or municipal power. Rundle v. Delaware 
& Raritan Canal, 1 Wall. Jr. 275. 

A bank whose stock is owned by private 
persons is a private corporation; and the 
legislature cannot control or alter the grant 
without consent of the corporators. Log
wood v. Huntsville Bank, Minor, 23; State 
II. Tombeckbee Bank, 2 Stew. 30. 

An incorporated academy is a private 
corporation, although it may derive a part 
of its support from the government. Cleve
land IJ. Stewart, 3 Ga. 283. 

Several state constitutions define corpo
ration thus: "The term corporation, as 
used in this article, shall be construed to 
include all associations and joint-stock com
panies having any of the powers and privi
leges of corporations not possessed by indi
viduals or partnerships." N. Y. Const. f!f 
1846, art. 8, § 3; Cal. Const. of 1849, art. 4, 
§ 33; Mich. Const. of 1850, art. 15, § 11; 
Kan. Const. f!f1859, art. 12, § 6. 

Same provision, with the addition of the 
words "except such as embrace banking 
privileges." Minn. Const. of 1857-58, art. 
10, § 1. 

A statute which prohibits corporations 
from interposing the defence of usury will 
be held to apply to foreign corporations 
litigating in the courts of the state making 
the enactment. Southern Life Ins. & Trust 
CO. IJ. Packer, 17 N. Y. 51. 

An English joint-stock company, organ
ized under an act of parliament which, 
though it stipUlates that it does not incor
porate the company, and that the individual 
liability of members is preserved, yet grants 
powers of a corporate nature to the com
pany, - so that the company has a name as 
an association, continuing the identity of 
the body through all changes of members; 
holds property divided in transferable 
shares; enjoys the capacity to sue' and be 
sued in the name of an officer, without lia
bility to abatement by reason of the death 
or resignation of the officer, or by change 
in membership, - may be taxed as a " for
eign corporation." Such bodies, indeed, 
are not pure corllorations, but are interme
diate between corporations as known to 
the common law and ordinary partnerships. 
But when, by legislative authority or sanc
tion, an association is formed capable of 
acting in.dependently of the rules and prin

_ciples that govern a simple partnership, it 
is so far clothed with corporate powers tbat 
it may be treated, for the purposes of taxa
tion, as an artificial bodr; and becomes 
subject, as such, to the jurisdiction of the 
government, under which it undertakes to 
act and contract in its associated capacity. 
Oliver v. Liverpool, &c. Ins. Co., 100 Mass. 
631,10 Wall. 566. 

That the United States may be deemed 
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a cDrpDratiDn, see United States v. Hillegas, 
3 Wash. 73. 

A state is a corporatiDn. State of Indi
ana v. WDram, 6 Hill, 33. 

A state may sue as a cDrporation. 
Woodward v. Janes, 2 Johns. Cas. 417; 
Whitaker v. Cone, I d. 58; Hines v. !:ltate of 
North CarDlina, 10 Smed. 9- M. Ch. 529. 

A state is nDt embraced in the word CDr
poratiDn as used in a United States internal 
revenue law imposing a tax on corpora
tions. Georgia v. Atkins, 1 Abb. U. S. 22; 
35 Ga. 315. 

That a county is a corporation, but the 
people of it are not, see Smith v. Myers, 15 
Cal. 33. 

That a cDunty is a public corporation. 
created for pDlitical purposes, and invested 
with subordinate legislative pDwers, see 
Maury County v. Lewis County, 1 Swan, 
236. 

There is a distinction between proper 
aggregate corporatiDns and the inhabitants 
of any district who are by statute invested 
with particular pDwers withDut their con
sent. These are called quasi cDrpDrations ; 
viz., counties, towns, parishes, SChODI dis
tricts, &c. Reddle v. Proprietors 'Of LDCks, 
&c., 7 Mass. 187; School District in Rum
fDrd v. Wood, 13 Id. 198; DamDn v. Gran
by, 2 Pick. 352; Adams v. Wiscass.et Bank, 
1 Me. 363; MDwer v. Leicester, 9 .liass.250. 

That cDunties are mere quasi cDrpora
tiDns, invested with cDrporate powers, sub 
modo, and for a few specified purposes, but 
deficient in many of the powers incident tD 
the general character 'Of cDrpDratiDns, see 
GoodnDw v. CDmmissioners 'Of Ramsey 
County, 11 Minn. 31; LDuisville & Nash
ville R. R. Co. v. County Court of David
SDn, 1 Sneed, 637, 687; Hannibal & St. 
Joseph R. R. CD. v. Marion CDunty, 36 Mo. 
294; ReardDn v. St. Louis County, Id. 555. 

Towns are regarded as corporations SD 
far as corporate pDwers are granted, Dr are 
incidental to express grants. North Hemp
stead " Hempstead, 2 Wend. 109; People 
v. Morris, 13 fd. 325. 

In New Hampshire, the original proprie
tors 'Of tDwnships are regarded as CDrpDra
tiDns, and are subject to the same general 
rules and regulations, and are invested with 
similar powers. AtkinsDn v. Bemis, 11 
N. H.44. 

A school district is a public, territorial 
corporation. Gilman v. Bassett, 33 Con.n. 
208; and see Williams v. Franklin TDwn
ship Academical AssociatiDn, 26 Ind. 310; 
Whitmore v. Hogan,22 Me. 564; Winspear 
v. HDlman, 37 Iowa, 542. 

. A SChDDI society is a corporation compe
tent to take a bequest, or devise, in trust, 
for educational purposes. First Congrega
tional Society 'Of Southi'ngton v. Atwater, 
23 Conn. 56. 

That the trustees of a school district in 
Missouri are nDt a corporation, in such 
sense as tD be liable tD an action subjecting 
the SChDDI property to executiDn. see Allen 
v. Trustees of SChDDI District, 23 Mo. 418. 

That a board of schoDI cDmmissioners il 
a public corp 'Oration, see School Commis
siDners v. Putnam, 44 Ala. 566. 

The board of supervisors of a CDun ty 
are not a cDrporation; and as such board, 
and apart from the county, they are nDt lia
ble tD a suit. They Can be sued only as 
representing the cDnnty. BDyce v. Super
visors of Cayuga, 20 Barb. 294. To simi
lar effect is Brady v. Supervisors of New 
York, 2 Sandl 460. CDmpare Jansen v. 
Ostrander, 1 Cow. 670 ; that the supervisor of 
a town may be considered to be a corpora
tiDn, and tD have the capacity of suing and 
being sued, in right 'Of the office he holds, 
SD far as his trust is concerned. 

Overseers of the poor, in New York, are 
a corporatiDn, sub modo. Rouse v. Moore, 
18 Johns. 407. 

In Mississippi, trustees of the pDDr are 
held tD be a public corporation, and subject 
to the cDntrDl of the legislature. Governor 
v. Gridley. 1 Miss. 328. 

The water commissiDners 'Of the city of 
New York, are nDt a cDrporation. AppletDn 
v. Water Commissioners 'Of New York, 
2 Hill, 4:~2. 

BDards of health, in New YDrk, are not 
corporations, as respects the power to sue 
and be sued. Gardner v. Board 'Of Health 
'Of New York, 10 N Y. 409; People II. 

SupervisDrs 'Of MonrDe, 18 Barb. 567. 
CDmmissioners appDinted fDr organizing 

an educatiDnal institution, and vested with 
certain pDwers preliminary to the exercise 
of cDrpDrate powers by the institution, 
were held nDt a cDrporation. BDard 'Of 
CommissiDners for Frederick Female Semi
nary v. State, 9 Gill, 379. 

The general assembly 'Of the Presby
terian church is nDt a cDrporatiDn, nor a 
quasi cDrpDration. Commonwealth v. Green, 
4 Whart. 531. 

The treasurer of the trustees of David
son CDllege is not a cDrporation sDle. Mc
DDwell v. Hemphill, 1 WillS. L. 9- Eq. 96. 

Cmporate authorities, as used in sec
tion 5 'Of article 9 'Of the lllinois cDnstitu
tiDn, relating to municipal cDrporatiDns, 
means thDse muuicipal 'Officers who are 
either directly elected biv the peDple tD be 
taxed, or appointed in SDme mode tD which 
they have given their assent. The phrase 
dDes not include cDmmissiDners appDinted 
by the legislature to carryon SDme special 
improvement within the cDrpDrate limits. 
PeDple v. Chicago, 51 Ill. 17; s. P. Gage v. 
Graham, 57 ld. 144. 

Corporate existence. As used in a 
statute dating the" corporate existence" of 
a corporatiDn from the filing of the articles 
with the secretary of state, means full au
thority to transact business. Hurt v. Salis
bury, 55 Mo. 310. 

Corporate purpose, embraces 'Only 
such purposes as are germane to the objects 
of the creation of the municipality. These 
dD not include that of securing the location 
of a state refDrm SChDol. Livingston Coun
ty v. Weider, 64111.427. 
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The qucstion, what is a corporation pur
pose within the constitutional provisions 
relating to the powers of municipal cor
porations, must be decided hy the facts of 
each particular case; but the judgment of 
the local government of such a corporation 
may in general be safely taken as prima 
facie evidence as to whether the object pro
posed is a legitimate" corporation purpose." 
It is not necessary that tbe object for which 
a tax is imposed by the corporate authori
ties should be within the corporate limits to 
make it a corporate purpose. It is suffi
cient if it be a matter of vital importance 
to the permanent interests of tbe corpora
tion, although situated beyond the limits 
thereof; and an appropriation may' conse
quently be made to the construction of a 
part of a public work lying beyond tbe 
limits of tbe state. McCallie v. Mayor, &C. 
of Chattanooga, 3 Head, 317. 
Cor~oration act. The Stat. 13 Car. 

II. st. 2, ch. 1, since repealed; which 
required that persons elected to office in 
any corporate town should have taken 
the sacrament within the previous year, 
and should take the oaths of allegiance 
and supremacy. 

CORPOREAL. Having a body; 
consisting of material substance; mate
rial. 

Corporeal is distinguished from cor
poral in that it is applied to express the 
in ward and essential nature of a mate
rial substance, as corporeal body, cor
poreal hereditament; while corporal re
lates to the exterior, as corporal punish
ment, corporal touch. Or corporeal 
means that which has a body, is physi
cal; while corporal means that which 
affects some body. 

The distinction between things cor
poreal and incorporeal, in Roman law, 
rested upon the sense of touch; tangible 
objects only were considered.. corporeal. 
In modem law, all things which may be 
perceived by any of the bodily senses 
are termed corporeal; although a com
mon definition of the word includes 
merely that which can be touched and 
seen. Co. Litt. 9 a. 

The division of things into corporeal 
and incorporeal is coincident with the divi
sion of the Roman law into tangible (quill 
tangi possunt) and intangible (quill tangi non 
pos8unt). The nomenclature of the Roman 
division is derived from the sense of touch, 
which was the most important of the senses 
in the opinions of the ancient Democritean 
school, or school of natural philosophy; 
the nomenclature of the English division is 
derived from the equally natural distinction 

of what is sensible to the body (or bodily 
senses) generally. In itself, the distinction, 
as resting in nature, is necessarily perma
nent; in its consequences, it was chiefly re
markable in the divprsity which it occa
sioned in the mode of the transfer of prop
erty, for things which were corporeal were 
capable of manual or bodily transfer, e. g., 
by feoffment with livery, but things which 
were incorporeal were not capable of such 
a mode of transfer, and required for their 
transfer a deed of grant. Since the Stat. 
S & 9 Vict. ch. 106, § 2, the last-mentioned 
diversity has been mitigated, although not 
yet entirely removed, inasmuch as things 
corporeal are now capable of transfer by 
deed of grant, but things incorporeal are 
still (and must necessarily continue always 
to be) incapable of transfer by feoffment 
with livery. Brown. 

Corporeal hereditaments. Heredit
aments which are of a material nature, 
and may be perceived by the senses; 
material and permanent objects which 
may be inherited. The term land in
cludes all corporeal hereditaments. 

Corporeal possession of land, is a 
residence on or occupation or cultivation 
of the same. Dickson v. Marks, 10 La. 
Ann. 518. 

Corporeal property. Such as affects the 
senses, and may be seen and handled by the 
body, as opposed to incorporeal property, 
which cannot be seen or handled, and exists 
only in contemplation. Thus a house is 
corporeal, but the annual rent payable for 
its occupation is incorporeal. Corporeal 
property is; if movable, capable of manual 
transfer; if immovable, possession of it 
may be delivered up. But incorporeal 
property cannot be so transferred, but some 
other means must be adopted for its trans
fer, of which the most usual is an instru
ment in writing. Mozley!f" W. 

In the civil law, corporeal property is 
that which consists of such subjects as are 
palpable. At common law, the term to signi
fy the same thing is "property in posses
sion." It differs from incorporeal property, 
which consists of choses in action and ease
ments. Bouvier. 

CORPUS. Body; the substance or 
whole of a thing. 

Corpus comitatus. The body of a 
county. The county as a whole, as dis
tinguished from a part of it, or any par
ticular locality within it; or from the 
legal entity composed of the inhabitants. 
See BODY. 

CorpuB cum causa. See HABEAS 
CORPUS CUM CAUSA. 

Corpus delicti. The body of the 
offence; tbe substance of a crime; 
the substantial and fundamental fact 
of the comnllssion of a crime. The 
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general rule is, that there can be no COll
victioll for crime unless the corpus de
licti is established; that is, until the 
fact that the crime has been actually 
perpetrated is proved. Thus, one ac
cused of homidide cannot be convicted 
unless the death be first distinctly 
praved. 

Corpus juris oanenioi. The body of 
the canon law. The collections of the 
decrees and canons of the Roman church, 
constituting the body of ecclesiastical 
law of that church, termed the canon 
law, q. iJ. 

Corpus juris oivilis. The body of 
the civil law. The collection of the 
elements of Roman law, the opinions of 
eminent lawyers, and imperial constitu
tions, published in the reign of J ustin
ian, and which constituted the body of 
civil law then existing. It is sometimes 
termed simply corpus juris. 

CORROBORATE. Is used, in a 
sense not materially different from 'its 
vernacular meaning, to denote the for
tifying of evidence by some matter likely 
to inspire increased confidence. It is 
generally applied where the evidence 
,already adduced is, if believed, sufficient 
for the purpose, but is liable to some 
suspicion, to remove which th~ party 
must produce auxiliary evidence. Thus 
it is said that no conviction may be had 
for seduction on the uncorroborated tes
timony of the woman; that testimony of 
an accomplice or of an impeached wit
ness needs corroboration. 

The expression corroborating circum
stances clearly does not mean facts which, 
independent of a confession, will warrant a 
conviction; for then the verdict would 
stand not on the confession, but upou those 
indepeudent circumstances. To corroborate 
is to strengthen, to confirm by additional 
security, to add strength. The testimony 
of a witness is said to he corroborated when 
it is shown to correspond with the repre· 
sentation of some other witness or to com
port with some facts otherwise' known or 
established. Corrohorating circumstances 
then, used in reference to a confession, ar~ 
such as serve to strengthen it, to render it 
more probable; such, in short, as may serve 
to impress a jury with a belief in its truth. 
State v. Guild, 10 N. J. L. 163. 

CORRUPT. An act is said to be 
corrupt, or corruptly done, when the 
chief motive is a design to acquire or 
cause an 'advantage of a pecuniary na-

ture; when it is done for an unlawful 
profit. Corruption, when applied to 
officers, trustees, &c., signifies inducing 
a violation of duty by means of pecuni
ary considerations. 

Corrupt does not convey a precise idea. 
What it does express, though still in a 
vague mauner, is the quantity- what it 
endeavors, though unsuccessfully, to ex
press, is the quality - of the blame. 1 
Benth. Ev. 351. 

Corrupt praotioes at e1eotions have 
been the subject of several stringent en
actments of parliament. See Wharton. 

Corruptio optimi est pessima. Tho 
corruption of the best is the worst. 

Corruption of b1oQd. The destrnc
tion of the inheritable quality in the 
blood of a person, the result of which is 
an incapacity to inherit or to transmit 
an inheritance to others. In England, 
this was formerly an immediate conse
qnence of an attainder for treason or 
felony; it was understood to cause a cor
ruption of blood, whereby an attainted 
person could neither inherit lands 01' 

other hereditaments from his ancestors, 
nor retain those he was already in pos
session of, nOlO transmit them by descent 
to any heir; but the same escheated to 
the lord of the fee, subject to the king-'s 
superior right of forfeiture; and the per
son attainted also obstructed all de
scents to his posterity, whereon they 
were obliged to derive a title through 
him to a remoter ancestor. But con'up
tion of blood has been practically abol
ished in England by various statutes 
modifying the common-law doctrine. 
And the constitution of the United 
States declares that "no attainder of 
treason shall work corruption of blood 
or forfeiture except during the life of 
the person attainted." See ATTAIN
DER; BILL OF ATTAINDER. 

CORTES. The name of the legisla
tive assemblies, the parliament or con
gress, of Spain and Portugal. 

COST. The cost of an article pur· 
chased at any particular plaee for the pur· 
pose of be!ng exported is the price given, 
together With every charge which attended 
the purchase and the exportation, ami 
which was paid, or is supposed to be paid, 
at the place whence the article is exported. 
Goodwin v. United States, 2 Wash. 493. 

Cost price is the price actually paid for 
the goods, not what they should have cost, 
An agreement by a merchant to deliver 
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goods at (:08t price means the price they 
cost him, without reference to depreciation 
or actual market value at the time the 
goods are called for. Buck v. Burk, 18 
N. Y.337. 

COSTS. A pecuniary allowance, 
made by positive law, to the successful 
party in a suit or distinct proceeding 
within a suit, in consideration of and to 
reimburse his probable expenses" 

The term includes only taxable costs, 
not attorney's fees. McDonald v. Page, 
'Wright, 121. 

An agreement to pay the .costs of a suit 
means only the legal .costs. Wallace v. 
Coates, 1 Ashm. no. 

" All the costs that have accrued," when 
the words are used in the compromise of a 
pending suit, or in a private statute provid
ing for such compromise, mean costs that 
would follow the judgment, and do not in
clude attorney's ,fees .. Tallassee Manm. 
Co. v. Glenn, 60 Ala. 489. 

The w'ord costs, when used in relation 
to the expenses of legal proceedings, signi
fies the S'ums prescribed by law as charges 
for the services enumerated in the fee-hill. 
Apperson v. Mut. Benefit Life Ius. Co., 38 
N.J. L. 388. 

A bond to indemnify a sheriff against 
"costs, charges, and expenses," which he 
should incur in defending a suit, does not 
extend to damages recovered against him. 
Scott v. Tyler, 14 Barb. 202. 

.The phrase costs of suit includes com
missions of clerk of court and sheriff or 
marshal, upon money collected upon execu
tion. Kitchen v. Woodfin, 1 Hugh. 340. 

In the prosecution and defence of actions, 
the parties are necessarily put to certain 
expenses, or costs; consisting of money paid 
to the king and government for fines and 
stamp duties; to the officers of the courts; 
and to the cOUDsel and attorneys. for their 
fees, &c. These costs may be considered 
either as hetween attorney and client, or as 
between party and party. In the latter 
case they are either interlocutory, or those 
given on various motions and proceedings 
in the course of a suit; or final, to which 
the term of costs is most generally applied. 
Jacob. 

COUNCIL. This title is applied to 
an advisory body created by the laws of 
some of the states, to assist the governor 
in his determinations. It is also applied 
to the legislative body of a city; as the 
common council. 

COUNSEL; COUNSELLOR. The 
term commonly bestowed upon lawyers, 
tbroughout the United States, in respect 
of the capacity or function of advocating 
a cause in court; in distinction from the' 
duty of draughting and serving writs, 
pleadings, notices, &c., and other mat-

tel'S transpiring in the office of the law-' 
yer or the clerk of court, which is the 
function of the attorney. The term cor
responds to barrister in English usage, 
and advocate in that of Scotland. But 
as in recent times the two functions are, 
as a general thing, in the United States, 
united in the same person, the distinc
tion in· meaning between attorney and 
counselor counsellor is not rigidly main
tained. In New York, it has been some
what revived by a very recent rule of 
the court of appeals, prescribing at least 
two years' practice or study after admi8'-. 
sion as an attorney, before one can be 
admitted as a counsellor. See ADVO
CATE; ATTORNEY; BARRISTER. 

Counsel'~ opinion, or advice of 
counsel. In certain case1\, as when one 
who has preferred a cQmplaint is sued 
for malicious prosecution, 01' where an 
attorney is sued for negligence, it is an 
important ground. of defence to show 
that defendant acted by advice of coun
sel, or took counsel's opinion. 

Counsel's signature. This is re
quired, in some jurisdictions, to be 
affixed to pleadings; for satisfying the 
court that they are interposed in good 
faith and upon legal grounds. 

COUNT. 1. A title. of nobility. 
2. A distinct statement, in a declara

tion or indictment, of the cause of action 
or offence. 

The term is most frequently em
ployed in reference to pleadings con
ducted according to the course of the 
common law. Under this system, the 
cause of action is customarily stated in 
several different modes, alleging the 
legal effect of the facts which the plain
tiff expects to prove, in various differ
ent aspects; in order that, whatever the 
condition of the proof at the close of the 
trial may prove to be, the plaintiff may 
have in his declaration an avermeut 
under which he may recover, if in any 
aspect a recovery is warranted by law. 
These distinct, alternative statements 
of the cause of action are called counts. 

COUNTER-CLAIM. The codes of 
reformed procedure which have been 
ado-pred in many of the United States 
in recent years have introduced a lib
eral practice of allowing a defendant to 
oppose a recovery sought by plaintiff, 
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by setting np and establishing any cross
demand which may exist in his favor 
against plaintiff. This practice is com
prehensive of both recoupment and set
off; it i~ also broade!i demands may 
often be mterposed as a counter-claim, 
which could not be in the other modes. 
The New York code, which· is a repre
sentative of others on this subject, de
~ned a counter-claim, by section 150; see 
tn/ra. Any claim coming within this 
section may be set up by defendant in 
his answer, with the effect, that, if the 

. plaintiff's cause of action and the coun
ter-claim ~re both established, the 
counter-claun reduces the plaintiff's de
mand; while, if the defendant defeats 
the claim in suit upon its .merits, and 
establlsh?s his counter-claim also, he 
recovers JudgmElnt for the latter. 

. A counter-claim must be one "existing 
I~ favor of a defendant and against a plain
tl~, between whom a several judgment 
mIght be had in the action, and arising out 
of one of the following causes of action' 
1. A cause of action arising out of th: 
contract or transaction set forth in the com
pla!nt as the foundation of the plaintiff's 
C.lallll, or connected· with the subject of ac
tion. 2. In an action arising on contract 
any other cause of action arising also o~ 
contract, and existing at the commence
ment of the action." N. Y. Code of Pro. 
§ 150. 

A counter-claim is ari opposition claim 
or demand of something due; a demand of 
something which of right belongs to the 
defendant, in opposition to the right of the 
plaintiff. Silliman v. Eddy,8 How. Pro 122. 
A~d s~e RECOUPMENT; SET-OFF; also U. S. 
Dig. tit. Set-off. 

It is any claim or demand of the defend
ant against the plaintiff in. an action which 
if allowed, will reduce or overrun the plain~ 
tiff's claim. Gage v. Angell, 8 How. Pr.335. 

When a defendant has, against the plain
tiff, a cause of action, upon which he might 
have maintained a suit, such causc of action 
is a counter-claim; in other words a cross
demand. Davidson v. Remington: 12 How. 
Pr.31O. 

A counter-claim in actions arising npon 
contract must be a demand which might 
have arisen out of, or could have had some 
connection with, the original transaction in 
the view of the parties. It must be ~ne 
which the parties may have supposed, when 
they ml,Lde the contract, might, in some 
event, gIve one party a claim against the 
other for compliance or non-compliance 
with its provisions. Conner V. Wirlton, 7 
ind.523. 

A counter-claim is a claim which if 
established, will defeat or in !fome ~ay 
qualify the judgment to which the plaintiff 

is otherwise entitled. Dietrich v. Koch, 35 
Wis. 618. 

COUNTERFEIT, V. To make some
thing falsely and frandulently, in imita
tion or the semblance of that which is 
true. Counterfeit, n.: A thing made 
falsely and fraudulently in imitation or 
the semblance of that which is true. 

These words are chiefly used of imi
tations of coin, or of paper money or 
securities depending upon pictorial de,. 
vices and designs for identity or aS8U1'. 
ance of gennineness_ The making a 
false imitation ofl!-n instrument depend
ing on signatures to show genuineness 
and validity is more properly styled 
forgery. 

Counterfeit money must be like the true 
money; for the word counterfeit implies 
resemblance or likeness' and without it 
there is very little dange~ of imposition or 
~r.aud. 1 Hale, 184, 215; 5 Bac. Abr. 129. 
Counterfeit imports an imitation, like
ncss, resemblance; State v. Calvin, R. M. 
CharZt. 151. 

A counterfeit bill is one printed from a 
false plate! an~ _ not a bill printed, legiti
mately or illegItImately, from the genuine 
plate_ Kirby V. State, 1 Ohio St. 185. 

Counterfeiter, is one who unlawfully 
makes ba.se coin in imitation of the true 
metal, or forge~ .false currency, or any in
s~r~,,?ent of wntmg, bearing a likeness and 
~lmili~ude t~ that .which is lawful and genu
me, WIth an mtentlon of deceiving and impos
ing upon mankind. Tbirman v. Matthews 
1 Stew. 384. ' 

COUNTERPART. One of two cor
responding copies of a written jnstr.u
ment; a duplicate. 

'Yhen the several parts of an indenture 
are mterchangeably executed by the parties 
thereto, that part or copy which is executed 
by the grantor is called the original, and 
~he rest are counterparts; though of late it 
IS most frequent for all the parties to exe
cute every ~art, which renders them all 
origiual.s. (2 Bl. 296; 1 Steph. Com. 483.) 
A duphcate copy of a deed is however 
~e~~entlY called a counterpart. Mozley 

The term seems derived from the ancient 
practice of executing indentures and 'chiro
graphs by writing them twice on the same 
~heet of p~rchment, beginning from a space 
10 the mIddle (where it was afterwards 
divided by cutting through); the parts 
when thus written, lying opposite or counte~ 
to each other. Burrill. See CHIROGRAPH. 

COUNTER-PLEA. A pleading of 
an incidental kind, diverging from the 
main series of the allegations. Thus, 
when a party demanded oyer, in a case 
where upon the face of the pleading his 
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adversary conceived it to be not demand
able, the latter might demur, or, if he 
had any matter of fact to allege as a 
ground why the oyer could not be de
manded, he might plead such matter, 
and if he pleaded, the allegation was 
called a counter-plea to the oyer. Stepk. 
Plead. 79. These pleas are' now but 
little used. 

In the more ancient system of plead
ing, counter-plea was applied to what 
was, in effect, a replication ro aid 
prayer, q. v.; that is, where a tenant 
for life or other limited interest in land, 
having an action brought against him in 
respect of the title to such land, prayed 
in aid of the lord or reversioner for his 
better defence, that which the demand
ant alleged against either request was 
called a counter-plea. Cawel. 

COUNTRY. 1. The inhabitants of 
the vicinage; the community from which 
a jury is to be drawn. Thus the com
mon termination of a plea tendering an 
issue of fact calling for jury trial was, 
of this the party" puts himself upon the 
country." Compare PAIS. 

2. The territory of an independent 
nation, or even the nation itself; as in 
the phrase, a foreign country. 

The word country, as used in the United 
States revenue laws, embraces all the pos
sessions of a foreign state, however widely 
separated, which are subject to the same 
supreme executive and legislative control. 
Stairs v. Peaslee, 18 How. 521. 

In a statute prescribing that the value of 
articles imported shall be estimated by their 
value at the principal markets ,of the coun
try from which they are exported at the 
time of exportation, without reference to 
the country of their production, the word 
country is used witb reference to state or 
nation, rather than mere local and geo
graphical division; hence an article im
ported from Halifax is to he appraised 
according to its value in the principal mar
kets of the British dominions. lb. 

In its primary meaning, country signifies 
place; and, in a larger sense, the territory 
or dominions occupied hy a community; 
or even waste and unpeopled sections or 
regions of the earth. BlIt its metaphbr
ical meaning is no less definite and well 
understood; and in common parlance, in 
historical and geographical writings, in 
diplomacy, legislation, treaties, and inter
national codes, the word is employed to 
denote the population, the nation, the state, 
or the government, having possession and 
dominion over a territory. United States 
v. The Recorder, 1 Blatch! 218, 225; 5 N. Y. 
Leg. Obs. 286. 

Country is used, in the act of March I, 
1817, concerning navigation, in this en
larged sense; and embraces the colonies 
of any foreign power, within the scope of 
the act, as well as those dwelling within its 
proper territory. It means the entire nation, 
and not merely a section or portion of ter
ritory belonging to the nation. lb. 

In act of July 14,1862, § 14, which pre
scrihes an additional duty on goods the 
produce of conntries beyond the Cape of 
Good Hope, but imported from places this 
side of it, the word countries is used in a 
local and geographical sense, without regard 
to the subdivision of the territory under dif
ferent governments, and therefore inclndes 
the British East Indies. Campbell v. Bar
ney, 5 Blatch! 221. 

COUNTY. The name bestowed in 
England and most of the United States 
upon the principal civil division of a 
kingdom or state; such a division as 
anciently was governed by a count (or 
earl), from which the name is derived. 
It is now used for the territory com
prised within the boundaries of a county, 
and also for the inhabitants collectively 
jn their political capacity, or as a legal 
community having distinct rights, pow
ers, and liabilities; the latter use being, 
probably, the most frequent in jurispru
dence. 

County, from comitatus, signifies the same 
as shire, the one coming from the French, 
the other from the Saxon. It contains a 
circuit or portion of the realm, into which 
the whole land is divided, for the better 
government of it, and the more easy admin
istration of justice, so that there is no part 
of this kingdom that lies not within some 
county; and every county is governed by 
a yearly officer, the sheriff. (Fortescue, ch. 
24.) Of these counties, the numbers have 
been different at different times. It seems 
that this division of the kingdom was made 
by King Alfred. Jacob. 

When the terms" county" and "people 
of the county" are interchangeable, see 
County Court of St. Louis County v. Gris
wold, 58 Mo. 175. 

County aforesaid. Where more than 
one county is named in a declaration, 
"county aforesaid" refers ,to the county 
named in the margin. Sutton u. Fenn, 2 
W. Bl, 847. 

County board, in m. Const. 1870, art. 
10, § 10, means the hody authorized to trans
act county business. It embraces the board 
of snpervisors in counties under township 
organization, and the board of county com
missioners to be elected in counties not 
under township organization, and also ap
plied to the county courts in such counties 
until they were superseded. Broadwell V. 
People, 76 Ill. 554. 

County bridge. A bridge of the larger 
class, erccted by the county, and which the 
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county is liable to keep in repair. Taylor 
". Davis County, 40 Iowa, 295. 

County commissiouers. The officers 
having general charge of the business of a 
county are in some of the states called by 
tbis name; in other states, supervisors. 

County corporate. A city or town 
with more or 'less territory annexed to it, 
to which, out of special grace and favor, 
the kings of England have granted the 
privilege to be counties of themselves, and 
not to be comprised in any other county; 
but to be governed by their own sheriffs 
and other magistrates, so that no officers 
of the county at large have any power to 
intermeddle therein. Such .are London, 
York, Norwich, &C. 1 Bl. Com. 120. 
. County court. In England, there 
was a court of great antiquity and dig
nity thus entitled. This old county 
court was a tribunal incident to the 
jurisdiction of the sheriff, and was not 
a court of record. It had formerly ex
tensive jurisdiction in personal actions, 
and power to entertain many real ac
tions. Proceeaings were removable from 
it into a superior court by recordari 
facias loguelam, or writ of false judg
ment. Wharton describes it as still 
having authority to proclaim outlaw
ries of abscouding debtors, and power 
to hold elections of knights of tht> 
shire, coroners, and otherwise act for 
the co un ty . 

The title is, later, employed for tri
bunals of limited juritidiction estab
lished in the county of Middlesex, under 
Stat. 22 Geo. II. ch. 33; and later still, 
upon a larger class of tribunals of lim
ited jurisdiction, established under Stat. 
9 & 10 Vict. ch. 95, known as the county 
courts act. In pursuance OI this act, 
the whele of England and Wales, with 
the exception of London, has been di
videil into districts, in which the several 
county courts are established; upwards 
of 500 in all. By the county courts act 
and subsequent acts these courts have 
1. A common-law jurisdictiou, including 
recovery of debts or damages not exceed
ing £50; cousent actions of every de
scription; ejectments, where the annual 
value and rent do not exceed the sum of 
£20; actions for sums not exceeding 
£50 on contract transferred by order of 
a superior court; actions of tort trans
ferred in like manner, upou affidavit of 
defendaut that plaintiff has no visible 
means of paying costs j applications for 

discovery of documents; interrogatories, 
and compelling an answer thereto; at
tachments of debts; and equitable de
fences and replications. 2. An equity 
jurisdiction, in cases where the amount 
involved does not exceed £500; which 
includes suits by creditors, legatees, 
heirs-at-Iaw, and next of kin, against or 
for accounts or administration of per
sonal or real estate, or both; suits for 
the execution of trusts; suits for fore
closure or redemption, or for enforcing 
any charge or lien; suits for specific per
formance, or for the delivering up or 
cancelling any agreement for the sale or 
purchase of any property; proceedings 
under the trustee relief acts, or trustee 
acts; proceedings relating to the main
tenance or advancement of infants; suits 
for the dissolution or winding up of 
partnerships; and proceedings for or
ders in the nature of injunctions. 3. 
Certain jurisdiction in probate, admi
ralty, and bankruptcy. 

The county courts have also exercised 
an auxiliary or ministerial jurisdiction, 
in connection with the superior courts 
of law and equity. They were not ab
rogated by the supreme court of judi
cature acts, but the fusion of law and 
equity, and many other provisions gov
erning remedies, apply to them. See a 
judicial statement of the operatiou of 
those acts upon the administration of 
justice in the county courts, in 59 Law 
Times (Oct. 9, 1875), 379. 

Throughont the United States, county 
court is exteusively used as a name for a 
class of courts having civil jurisdiction 
in controversies of medium grade, also 
varied powers in the charge and care of 
persons and estates coming within legal 
guardianship; a limited criminal juris
diction; appellate jurisdiction over jns
tices of the peace; and numerous powers 
and dnties in the administration of 
county affairs and business. 

The term county court, as used in section 
21 of the act of Feb. 12, 1849, was de
signed only to apply to the sittings ' of the 
county court for the transaction of county 
business. County of St. Clair v. Irwin, 
15 Ill. 54. 

County court and court of the county 
are convertible terms. Palmer v. Craddock, 
1 Sneed, 215. 

When action of the county court is men· 
tioned, reference is had to the court as pre-
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sided over by the county judge alone, un
less the subject involves levies, appropria
tions, and those other fioancial matters 
wherein the justices of the peace are asso
ciated with him. Bowling Green, &c. R. R. 
Co. v. Warren County Court, 10 Bush, 711. 

County officer. One of the officers by 
whom the county performs its usual politi
calfunctions, -its functions of government. 
A constitutional provision, that all " county 
officers shall be elected by the electors of the 
respective counties," does not prevent the 
legislature from passing an act authorizing a 
county subscription to be made to the stock 
of a railroad corporation, and naming in the 
act a board of commissioners to carry its 
provisions into effect. Such commissioners, 
in performing a ministerial duty of issuing 
bonds to pay for the stock subscribed, do 
not act as county officers. Sheboygan Co. 
v. Parker, 3 Wall. 93. Compare Matter of 
Whiting, 2 Barb. 513; Matter of Carpenter, 
7 ld. 30. 

The county judge is not embraced by the 
phrase county officers. State v. Glenn, 
7 Heisle. 472. 

County palatine. A term bestowed 
upon certain counties in England, the lords 
of which in former times enjoyed especial 
privileges. They might pardon treasons, 
murders, and felonies. All writs and indict
ments ran in tbeir names, as in other coun
ties in the king's; and all offences were said 
to be done against their peace, and not, as 
in other places, contra pacem domini regis. 
But these privileges have in modern times 
nearly disappeared. 

County purpose. The term includes 
only the ordinary expenses of the county; 
the payment of the county debt or the in
terest thereon is not within these ordinary 
expenses. McCormick ll. Fitch, 14 Minn. 
252. 

Subscription to a local railroad is a county 
purpose, for which the legislature may con
stitutionallyauthorize a county tax. Louis
ville, &c. R. R. Co. II. County Court of David
son,1 Sneed, 637. 

The term county purpose does not include 
labor upon a local drain or watercourse. 
State v. Seaman, 23 Ol!io St. 389. 

County rate. A tax levied on the occu
piers of lands, and applied to many miscel
laneous purposes incident to the government 
of a county; among which the most im
portant are those of defraying the expenses 
connected with prisons, reimbursing to pri
vate parties the costs they have incurred in 
prosecuting public offenders, and defraying 
the expenses of the county police. Wharton. 

County rates are certain assessments im
posed on every parish of a county by the 
justices assembled in quarter sessions, and 
are applicable chiefly to the payment of 
coroner's fees for tra veIling, and to the re
pair of county bridges, highways, jails, 
houses of correction, shire-halls, and lu
natic asylums. They are also devoted to 
the payment of the charges of prosecuting 
felons and vagrants, and hringing insolvent 

debtors before tbe circuit commISSIOners. 
These rates are assessed upon the full and 
fair annual value of lands and tenements 
ratable to the relief of the poor, and are 
raised by the church-wardens and overseers, 
who pass them over, through the high con
stables, to the county treasurer. Cabinet 
Lawyer, 660. 

COUPON. A part of a commercial 
instrument, intended to be cut off, and 
used as evidence of something con
nected with the contract mentioned in 
the instrnment. Coupons are generally 
attached to bonds or certificates of loan, 
upon which interest is payable at partic
ular periods; and, when the interest 
accrues, they are cut off and presented 
to the obligor or borrower, as an inde
pendent demand. 1.1 rNC i::flt .2 oJ,.if' 

A coupon is a remnant shred (papier 
portant interet); a dividend in the public funds; 
an interest certificate, - printed at the bot
tom of transferable bonds, given for a term 
of years. There are as many of these certifi
cates as there are payments of interest to 
be made. At each time of payment one is 
cut off and presented for payment. Hence 
the name coupon. The term does not im
ply a negotiable contract, unless the word 
bearer, holder, or equivalent words are in 
the instrument. Myers v. York, &c. R. R., 
43 Me. 232. 

COUR DE CASSATION. Court of 
cassation, or breaking. The supreme 
judicial tribunal of France, and court 
of last resort, both civil and criminal. 

COURT. Court, says Cowel, is the 
house where the king remaineth with 
his retinue; also, the place where justice 
is administered. These two meanings 
were, in the beginning, closely con
nected. For, in early English history, 
when the king was actually the fountain 
and dispenser of justice, nothing could 
be more natural than that subjects ag
grieved by the conduct of powerful 
barons, or complaining of each other's 
shortcomings or misconduct, should use 
the expression "the court," in speaking 
of the journey to the place where the 
king was domiciled, and the application 
to him preferred, usually, in the court 
(curia or curtis) of the palace, for inter
ference and redress. Anciently, the 
"court," for judicial purposes, was the 
king and his immediate attendants; 
later, it meant, in the judicialsense, those 
to whom he had delegated the authority 
to determine controversies and dispense 
justice, but who still sojourned or trav-
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elled with him. It was an important 
stipulatioll in Magna Charta, that the 
court (speaking judicially) should no 
longer migrate with the royal progresses, 
but should be held at some settled place j 
which was carried into effect by the or
ganization of aula regia, q. v. Now, 
the word court might well have been 
changed for a more appropriate substi
tute. But names are more enduring than 
things. Court continued in use in the 
sense of a tribunal of justice j an author
ity organized to hear and determine 
controversies in the exercise of judicial 
power. 

Court has a.lso been retained in 
its original and general sense, in the 
titles of some deliberative bodies, such 
as the general court of Massachusetts 
(the legislature); court of aldermen, or 
of directors, in occasional English use. 

From the frequent necessity for 
discriminating between the judge or 
judges charged with deciding the law, 
and the jury intrusted with the deter
mi nation of the facts, arises a usage of 
employing the phrase the court, to 
signify the permanent judicial mem
bers, as opposed to the jury. Thus, in 
some uses court may include the jury; 
more strictly it does not. Whether a 
clerk is an essential member of a court 
is not easily determined. Some have 
considered the attendance and co-op
eration of a clerk the distinguishing 
element between . a court and a judge 
acting individually. Blackstone, indeed, 
says, that in every court there must be 
at least three constituent parts, - the 
actor, reus, and judex; the actor, or 
plaintiff, who complains of an injury 
done; the reus, or defendant, who is 
called 1lpon to make satisfaction for it; 
and the judex, or judicial power. 3 Bl. 
Com. 25. But we do not think that the 
parties enter into the proper definition 
of the term. Burrill's definition seems 
more accurate: An organized body, with 
defined powers, meeting at certain times 
and places for the hearing and decision 
of causes and other matters brought 
before it, and aided in this, its proper 
business, by its proper officers; viz., 
attorneys and cc;mnsel to present and 
manage the business, clerks to record 
and attest its acts and decisions, and 

mi nisterial officers to execute its com
mands and secure due order in its pro
ceedings. 

A place of meeting, assigned by law, 
is probably a proper element of a court. 
Judicial functions can be exercised by 
courts only when in actual session at 
the times and places specified by law, 
and in the manner which the law pro
vides. Proceedings at another time and 
place, or in another manner, though in 
the personal presence and under the 
direction of a judge, are coram non ju
dice, and void. Wightman v. Karsner, 
20 Ala. 446; Brumley v. State, 20 Ark. 
77. 

Various classes of courts are desig
nated by particular names, expressing 
distinction in the nature or extent of 
their jurisdiction, the system of juris
prudence or the principles upon which 
they administer justice, or in their 
forms and manner of procedure. Such 
terms are: 

Courts of original jurisdiction, sig
nifying courts which have jurisdic
tion of causes in the first instance, as 
distinguished from those having juris
diction to review the decisions or pro
ceedings of other courts by appeal, writ 
of error, or other similar means. The 
latter class are termed courts of appel
late jurisdiction, frequently appellate 
courts, and sometimes courts of errol'. 

Courts of general jurisdiction; those 
having jurisdiction of causes of every 
nature, with few or no exceptions; dis
tinguished from those which have cog
nizance of certain limited clas$es of 
causes only, and which are termed courts 
of limited jurisdiction, or of special 
jurisdiction. Courts whose jurisdiction 
is limited territorially, having jurisdic
tion over causes arising or persons being 
within certain comparatively narrow 
limits, are called local courts. 

Inferior courts, meaning sometimes 
courts which are subordinate to other 
courts, sometimes, merely courts of lim
ited jurisdiction; from which are dis
tinguished superior courts, which term 
designates courts of controlling author
ity as to inferior courts, yet which are 
courts of original jurisdiction, whether 
with or without appellate jurisdiction 
over the, inferior courts i and supreme 
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courts, designating those which possess 
the highest jurisdiction, generally exer
cised hy reviewing the decisions of either 
superior or inferior courts, or both. 
These three terms are all somewhat 
vague, and are di:ffereutly used i:n vari
ous judicial systems, according to the 
peculiar organization and relations of 
the courts. Thus, in England, the term 
superior courts was long the distinctive 
name of the group composed of the 
court of chancery, and the three highest 
common-law courts, - the king's bench, 
common pleas, and exchequer: all of 
inferior jurisdiction to .these bei:ng 
known as inferior courts. 

Civil courts j ,includi:ng all which afford 
remedies for the enforcement of private 
rights and the redress of private wrongs, 
as distinguished from criminal court-s, 
whose object is the redress of public 
wrongs and punishment of public of
fences. 

Courts of law, which administer jus
tice according to the principles and 
forms of the common law j courts of 
equity, whose jurisdiction and procedure 
are de:fined by equitable principles and 
forms j courts of bankruptcy and courts 
of insolvency, having coguizance of the 
administration of the law of bankruptcy 
and the distribution of insolvent estates j 
courts of admiralty, whose jurisdiction is 
limited to maritime causes, and which 
proceed under the forms of admiralty 
practice j prize courts, having jurisdic
tion of maritime captures j courts_mar
tial, having cognizance of offences against 
military law, and proceeding under mil
itary forms j and ecclesiastical courts, 
also called courts Christian, which deal 
with matters relating to religion or ec
clesiastical persons, - all which terms 
once denoted distinct classes of courts, 
some of which, as courts-martial, still 
preserve a separate existence j but in 
modern times the functions of several 
of these are frequently united i:n a single 
tribunal. 

A familiar distinction is that between 
courts of record and courts not of record: 
the former being described as courts 
whose acts and judicial proceedings are 
enrolled for a perpetual memory and 
testimony, which have power to fine and 
imprison, and upon whose judgments 

error may be brought. In modern 
usage, a court of record is generally dis
tinguished by the possession of a seal. 

A statute passed in pursuancE' of a treaty 
stipulation to receive and adjust claims, 
authoriziIlg certain judges to do so on ex 
parte applications, and to transmit the evi
dence and the decision to the executive de
partment, does not create a court or judi
cial tribunal, but the judge acts as a com
missioner, and his decision is not appeala
ble. United States v. Ferreira, 13 How. 40. 

Where the mayor of Leavenworth is sit
ting to hear the examination of offenders 
(as he may do), the tribunal is a court 
within the meaning of art. 3, § 1, of the 
constitution, and the proceeding is a prose
cution. Malone v. Murphy, 2 Kan. 250. 

A court which ia entitled to 'have a seal 
is a court having a seal, though it actually 
has none. Ingoldsby v. Juan, 12 Cal. 564. 

The words "court" and "judge," or 
"judges," are frequently used in our statutes 
as synonymous. When used with reference 
to orders made by the court or judges, they 
are to be so understood. Michigan Central 
R. R. Co. v. Northern Indiana R. R. Co., 3 
Ind. 239. 

The term court may. be construed to 
mean the judges of the court, or to include 
the judges and jury, according to the con
nection and the object of its use. Gold •. 
Vt. Central R. R. Co., 19 Vi. 478. 

An acknowledgment of a sheriff's deed 
certified by the clE'rk to have been taken 
" before the judge of the circuit court," held, 
to be not fatally defective; the terms judge 
and court being sufficiently synonymous to 
exclude any presumption that the acknowl

. edgment was not taken before the court. 
McClure v. McClurg, 53 Mo. 173. 

Court, in rule 82 of N. Y. Rules of 1858, 
No. 52, - requiring applications for allow
ance to be made" to the· court before which 
the trial is had or the judgment rendered," 
- means justice. Dyckman v. McDonald, 5 
How. Pro 121; Osborne v. Betts, 8 ld. 3l. 

A change of judges after verdict, and 
before final decree, does not cbange the 
court. For all judicial purposes it remains 
the same; and such succeeding judge may 
render a final decree without bearing any 
evidence. Hedrick V. Hedrick, 28 Ind. 291. 

The casual and temporary absence of 
one of the judges of a court from the seat 
assigned bim neither breaks up the court 
nor impairs the validity of its proceedings. 
Tuttle v. People, 36 N. Y. 43l. 

The chancellors present at the hearing 
and decision of a cause constitute the court; 
and an absent chancellor's opinion will not 
be taken into consideration for the purpose 
of showing a division in the court. John
son v. Lewis, 1 Rich. 390. 

The office of clerk is not necessary to 
tbe existence of a court. The court may 
keep its own minutes and make its own ad
journments without a clerk. Mealing ". 
Pace, 14 Ga. 596. 



COURT 303 COURT 

An inferior court, within the meaning of 
Const. art. 6, § 1, is a court whose judg
ments or decrees can be reviewed, on ap
peal or writ of error, by a higher tribunal, 
whether that tribunal be the circuit or su
preme court. Nugpnt v. State, 18 Ala. 521. 

To constitute a court a superior court 
as to any class of actions, within the com
mon-law meaning of that term, its jurisdic
tion of such actions must be unconditional, 
so that the only thing requisite to enable 
the court to take cognizance of them is the 
acquisition of jurisdiction of the persons of 
the parties. Simons v. De Bare, 4 B08W. 

647. 
Coke's definition - a court is a pla('c 

where justice is judicially administered
wants fulness. In addition to the place, 
there must be the presence of the officers 
constituting the court. Time must be re
garded also; for the officers of a court must 
be present at the time appointed. To consti
tute a court, its officers, and tht> time and 
placc of holding it, must be those prescribed 
by law. Hobart~. Hobart, 45 Iowa, 501. 

Court-house, in the law regulating exe
cution sales, means the building where the 
court is being held, although it may be a 
church near the regular court-house. Kane 
u. McCown, 55 Mo. 181. 

A power in a mortgage to sell "at the 
north door of the court-house," may be well 
executed by a sale at the ruins of the north 
door, if the building has meantime been de
stroyed hy fire. The meaning of the 
phrase consists in identifying a place of 
sale, not in the identity of the door. Wal
ler v. Arnold, 71 Ill. 350. 

Such a power applies to a building ap
propriated by order of the county court to 
court purposes, pending repairs in the 
court-house proper. Hambright u. Brock
man, 69 Mo. 52. 

Courts of England. In Anglo-Sax
on times, the courts of justice were the 
following: Wittenagemot, which was 
the court of appeal; conncil of witten
agemot, being the prototype of the privy 
council; shire-gemot, or county court, 
called also sheriff's tourn, and being the 
court of first instance for general civil 
cases; and the hnndred courts and tyth
ing courts, which were conrts for cases 
of smaller and merely local importance. 
Each of these conrts, except the conncil 
of wittenagemot, exercised a criminal 
as well as a civil jurisdiction. 

The conrts which possessed criminal 
jurisdiction were: 

In Anglo-Norman times, the county 
court, hundred court, and tything courts 
remained; bnt, in addition to them, a 
new court was introduced, being the 
court called the aula re.qis or curia regis, 

and which supplied the place of the 
Anglo-Saxon wittenagemot. This tri
bunal was, in fact, interchangeable with 
the house of lords, which thereupon be
came the supreme appellate court, and 
exercised for centnries an original juris
diction also. 

Additional to the honse of 10\'ds, there 
were successively developed from aula 
regis the following: The jndicial com
mittee of the privy council, which re
mains a committee still; the conrt of ex
cheqner, the separation 'of which from 
the aula regis is commonly assigned to 
the reign of Richard 1., when the pur
poses of the king's revenue, for which 
exclusively it was set apart, necessitated 
its more permanent constitution as a 
court; the court of common pleas, the 
separation of which from the aula regis 
is commonly assigned to a date anterior 
to Magna Charta (it seems to be men
tioned therein as a court already estab
lished), and which received, as subject
matter of its jurisdiction, civil causes 
(chiefly real property controversies) be
tween snbjects, in which the king had 
no interest; the court of king's bench, 
the separation of which from aula regis 
is commonly assigned to the reign of 
Edward 1., that reign being the epoch 
of the establishment of common-law 
procedure in its leading features; the 
court of chancery, which acquired exist
ence and jurisdiction as a separate court, 
in the reign of Edward III., nnder an 
ordinance directing the lord chancellor 
to inqnire of matters of "grace," and 
was strengthened in the next reign 
(Richard II.) by receiving authority to 
issne the snbprena; and the star cham
ber, which was the residnum of the aula 
regis after the separation of the court of 
cbancery, and had a jurisdiction partly 
civil but principally criminal, it being a 
tribunal supplementary to the other 
courts, and interposing where the others 
were from any cause prevented from 
acting. And, besides the above, which 
came into existence by successive divi
sions of the jurisdiction of aula regis, 
are the following, whose origins are in
dependent of that tribunal: The court of 
admiralty, developed out of the jurisdic
tion of the constable over maritime 
causes; the courts-martial, developed 
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out of the jurisdiction of the earl mar
shal over military causes; the judges of 
assize and jail delivery, descended from 
the justices itinerant or in eyre, who 
were first appointed by an act of parlia
ment, in 1176; and the courts ecclesias
tical, which may have had an origin 
from the church, but have derived, since 
the reformation, their authority from 
the king, as the head of the church of 
England. 

The judicial system of England has 
now been reorganized by two acts, tak
ing effect together in November, 1875, 
-the Stat. 36 & 37 Viet. ch. 66, and 38 
& 39 Vict. ch. 77. They are known as 
the supreme court of judicature acts. 

With respect to the styles of courts, 
the judicial organization, and the dis
tribution of jurisdictions, these acts 
unite and consolidate into one supreme 
court of judicature in England the fol
lowing courts: High court of chancery, 
court of queen's bench, court of common 
pleas, court of exchequer, high court of 
admiralty, court of probate, court of 
divorce and matrimonial causes; the 
London court of bankruptcy remains an 
independent court, though the office of 
chief judge in bankruptcy is filled by a 
judge of the high court of justice, and 
the decisions of the court are subject to 
review by the high court of appeal. 
The supreme court is subdivided into two 
permanent divisions,-the high court of 
justice and the court of appeal; the for
mer of which has original and some ap
pellate jurisdiction, and the latter appel
late and some original jurisdiction. The 
members of the high court of justice 
are, the lord chief justice of England, 
the master of the rolls, the lord chief 
justice of the common pleas, the lord 
chief baron of the exchequer, the vice
chancellors of the high court of chan
cery, the judge of the court of probate 
and of the court for divorce and matri
monial causes, the puisne judges of the 
court of queen's bench and of the court 
of common pleas, the junior barons of 
the court of exchequer, and the judge of 
the high court of admiralty. The lord 
chief justice of England is presidentofthe 
court. The judges of the high court 
of appeal are, the lord chancellor, the 
lord chief justice of England, the mas-

tel' of the rolls, the lord .chief justice of 
the common pleas, and the lord chief 
baron of the exchequer, who are styled 
the ex officio judges of the court; also, 
the lords justices of appeal in chancery, 
and an additional judge appointed, 
these being the ordinary judges of the 
court, and styled justices of appeal. 
The appointment, if necessary, of addi
tional judges of appeal is authorized. 
The lord chancellor is president of the 
court of appeal. 

Many provisions, in detail, are made 
for eligibility of persons to be appointed 
judges j for the tenure of the office of a 
judge; for rendering every such judge 
incapable of sitting in the house of com
mons; for the oath of office of a judge; 
for the precedence of judges, and fur 
the non-judicial extraordinary duties of 
judges; for the rights and obligations of 
existing judges; for the salaries and re
tiring pensions of future judges; and 
for resignations of judges. 

The high court of justice is declared 
a superior court of record, and invested 
with the following jurisdictions: 1. All 
the jurisdiction of the high court of 
chancery, as well in its common law as 
in its equity side, and including therein 
the ordinary and also the special juris
diction of the master of the rolls, other 
than and except the following jurisdic
tions, -the appellate jurisdiction of the 
court of appeal in chancery, or of the 
same court sitting as a court of appeal 
in bankruptcy; the jurisdiction of the 
court of appeal in chancery of the county 
palatine of Lancaster; the jurisdiction, 
whether of the lord chancellor or of the 
lords justices (that of the lords justices 
being, however, in a manner trans
ferred), over i~ots, lunatics, and persons 
of unsound mind; the jurisdiction of the 
lord chancellor in the matter of letters
patent and in the matter of commissions 
01' other writings under the great seal, 
or over colleges and charities; and the 
jurisdiction of the master of the rolls 
over records in England. 2. All the 
jurisdictions of the court of queen's 
bench, the court of common pleas a\ 
Westminster, the court of exchequer, 
the high court of admiralty, the com 
of probate, the court for divorce and 
matrimonial causes, the court of com-
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mon pleas l!-t Lancaster, and that at 
Durham, and the courts created by 
commissions of assize, oyer and ter
miner, and jail delivery; including in 
such jurisdictions the respective juris
dictions exercised by all or anyone or 
more of the judges of the courts named, 
respectively, whether sitting in court 
or in chambers, or elsewhere, and all 
powers ministerial, and other of such 
respective courts and of their or any of 
their respective judges, and all duties 
and authorities incident to the same ju
risdictions, or any part thereof, respec
tively. 

The court of appeal is declared a su
perior court of record, and invested 
with the following jurisdictions: 1. The 
appellate jurisdiction of the lord chan
cellor and of the court of appeal in chan
cery, and of the same court sitting as a 
court of appeal in bankruptcy; the ju
risdiction of the court of appeal in chan
cery of the county palatine of Lancaster, 
and of the chancellor of the duchy and 
county palatine of Lancaster when sit
ting alone or apart from the lords justices 
of appeal in chancery as a judge of re
hearing or appeal from decrees or orders 
of the court of chancery of the county 
palatine of Lancaster; the jurisdiction 
of the court of the lord warden of the 
stannaries and his assessors, and of the 
lord warden in his capacity of jndge; 
the jurisdiction of the court of excheq
uer chamber; the appellate jurisdiction 
of her majesty in council, or of the ju
dicial committee of her majesty's privy 
council in admiralty and lunacy matters. 
2. The appellate jui-isdiction in respect of 
all judgments and orders of the high 
court of justice, or of any judges or 
judge thereof, with such powers incident 
thereto as are necessary for the exercise 
of the same jurisdiction, and as are 
given to the high court of justice. The 
acts preclude error or appeal being 
brought to the house of lords or to the 
judicial committee of the privy council 
from any judgment or order of the fol
lowing courts: The high court of justice, 
the court of appeal, or the court of chan
ceryof the county palatine of Lancaster; 
with a saving clause as to proceedings 
while the existing courts continue to 
exist. In case any ecclesiastical causes 
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are referred to the court of appeal, that 
court shall be constituted of such of the 
judges of the court of appeal (to be as
sisted by snch assessors, being archbish
ops or bishops of the church of Eng
land) as her majesty may direct by any 
general rules to be made by order in 
council upon the advice of any five or 
more of the judges of the court of ap
peal, and of any two or more of the said 
archbishops and bishops, being members 
of the privy council, subject to the same 
rules being approved by parliament. 
The several jurisdictions which in the 
act are mentioned to be transferred to 
the court of appeal respectively are 
abrogated, subject to provisions as to 
the existing business. 

The high court of justice is divided 
into five divisions, called, respectively, 
the !lhancery division, queen's bench 
division, common pleas division, excheq
uer division, and probate, divorce, and 
admiralty division; to each of which 
are assigned, as the general rule, the 
judges of the old courts similarly named, 
and substantially the respective juriRdic
tions of those courts. . And many provi
sions are made, as to matters of detail, 
for the distribution and despatch of 
business, and the conduct of proceed
ings. The practice is to follow the act, 
and rules and orders of court made pur
suant to it; and, in the absence of such 
regnlation upon any special point, shall 
be as nearly as may be the same as the 
old procedure and practice. 

Procedure is modified by provisions 
establishing a fusion of law and equity 
remedies, and by enactment of some 
rules governing the determination of 
legal rights of frequent occurrence; 
both which are more fully stated under 
JUDICATURE ACTS, q. v. 

The change in the organization of the 
English courts called for a change in the 
arrangement and system of the reports. 
The reports of the council of law report
ing are accordingly now published in '" 
new issue, commencing with the year 
1876, one series comprising the appeal 
cases, or decisions of the court of appeal, 
and five series corresponding with and 
named for the five divisions of the high 
court of justice. 

Besides the courts of superior jurisdic-
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tion, described in the above sketch, are 
many courts of inferior or local jurisdic
tion, also ecclesiastical courts. For the 
description of the various English courts, 
see their respective names; such as 
AULA REGIA; CHANCERY; COUNTY 

COURT; COURT OF ApPEAL; COURT OF 

ARCHES; COURT-BARON; COURT OF 

CHIVALRY; COURT OF COMMON PLEAS;' 

COURT FOR CONSIDERATION OF CROWN 

CASES RESERVED; COURT OF THE 

CORONER; COURT OF COUNTY P ALA

TINE; COURT FOR DIVORCE AND MA

TRIMONIAL CAUSES; COURT OF DELE

GATES; COURT OF THE DUCHY OF 

LANCASTER; COURT OF EXCHEQUER; 

COURT OF EXCHEQUER CHAMBER; 

COURT OF FACULTIES; COURT OF 

HUSTINGS; COURT OF KING's (or 
QUEEN'S) BENCH; COURT-LEET; COURT 

OF THE LORD HIGH STEWARD; COURT 

OF MARSHAL SEA ; COURT-MARTIAL; 

COURT OF OYER AND TERMINER; 

COURT OF PECULIARS; COURT OF PIE

POUDRE; COURT OF PROBATE; COURT 

OF REQUESTS; COURT OF STANNARIES; 

COURT OF STAR CHAMBER; COURTS OF 

THE UNIVERSITIES; ECCLESIASTICAL 

COURTS; HIGH COURT OF ADMIRALTY; 

HIGH COURT OF CHANCERY; HIGH 

COURT OF JUSTICE; HUNDRED COURT; 

PREROGATIVE COURT; SUPERIOR 

COURT; SUPREME COURT OF, JUDICAT

URE. 

Courts of the states, or state courts. 
While there is more uniformity than 
might be expected in the judicial sys
tems of the several states, considering 
that in organizing their tribunals they 
act independently of each other, and of 
any common standard, it is yet difficult 
to give auy general sketch of the state 
judiciaries which shall be at all minute 
and particular, while correct as to all. 
It may be said, however, that there is 
very generally a supreme court, having 
both original and appellate jurisdiction, 
the judges of which separately visit va
rious county seats at stated times to hold 
jury trials, and afterward meet and hold 
court together to re'l'iew the decisions 
made by each other upon their circuits; 
thus the court is at once the court of 
last resort and the tribunal of largest 
original jurisdiction. But in some of 
the states, where the increased judicial 

business has required it, an appellate 
court above the supreme has been es
tablished; and in some others the juris.. 
diction of the supreme court is appel
late only. For original suits of lesser 
moment, there is, as a general thing, in 
each of the counties into which a state is 
divided, a court for the trial of suits in 
the first instance, known, usually, as the 
court of common pleas, the county court, 
the circuit court for the county, or some 
similar name; and this often has appel
late jurisdiction over still inferior juris
dictions. In each county is, also, a court 
for the care of estates of deceased per
sons and superintendence of children 
and lunatics, and for other matters in
volving legal care of property without ac
tive lawsuits, which is differently styled 
probate court, orphans' court, surro
gate's court, and the like, in different 
states. Then in each township are jus
tices of the peace, clothed with authority 
to try lawsuits involving small amounts, 
or founded upon minor wrongs.' ill 
many of the larger cities, where it is 
found that the general system is inade
quate for the increased judicial business, 
additional courts for the locality are es. 
tablished; for these, of the higher grade, 
city court and superior court are very 
common names; while inferior ones are 
in many cases styled district or justices' 
courts. 

In a few of the states, where the dis
tinction between law and equity is 
strongly preserved, distinct courts of 
chancery exist; but more commonly 
such equity jurisdiction as is there exer
cised is vested in courts having also 
common-law powers. 

The trial of the graver offences is, 
perhaps, reRerved to the supreme court; 
those of a medium character are often 
cognizable in a court of sessions, or in 
the county court, or in a branch of the 
supreme court termed the oyer and ter
miner, or in some court of the city 
having local criminal jurisdiction; while 
petty offences are triable before justices 
of the peace, or recorders, or police courts 
in cities. It is not practicable to enu
merate all the titles employed to desig
nate courts of the states; but the more 
important ones are the subject of sepa
rate explanations, under their appropri-
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ate names, either below or under the 
heads. 

Prior to the organization of the pres
ent constitutional government of the 
United States in 1789, several of the 
states maintained courts of admiralty; 
but these were abrogated by the federal 
constitution, which vested that branch 
of jurisprudence exclusively in the na
tional courts. See Nicholson v. State, 
3 H ar. {r M. 109; The Portland v. Lewis, 
2 Sergo {r R. 20l. 

For some account of the character of 
the lead.i.ng courts of the states, see the 
various titles most in use; such as CIR
CUIT COURT; CITY COURT; COUNTY 
COURT; COURT OF ApPEALS; COURT 
OF CHANCERY j COURT OF COMMON 
PLEAS; COURT OF IMPEACHMENT; 
COURT OF ORDINARY; COURT OF OYER 
AND TERMINER; COURT OF PROBATE; 
COURT OF SESSIONS; DISTRICT COURT; 
JUSTICES' COURT; MUNICIPAL COUln; 
ORPHANS' COURT; PARISH COURT; 
POLICE COURT; SUPERIOR COURT; SU
PREME COURT; SURROGATE'S COURT. 

Courts of the United States, or 
United States courts. The purpose 
of the people of the United States, in 
organizing their present political system, 
to establish a dual system, - a national 
government for national purposes, for 
duties of co=on concern to the whole 
people; and a government by states for 
objects local or peculiar, or colored by 
the differing circumstances of the dif
erent communities, - involved the ne
cessity of creating a twofold system of 
courts; accordingly the United States 
government has its distinct scheme of 
courts, clothed. with powers appropriate 
to the national sphere. The constitu
tion itself creates the supreme court. 
Acts of congress have established circuit 
and district courts for the ordinary ad
ministration of justice throughout the 
states, in controversies coming within 
the national jurisdiction. See CIRCUIT 
COURT; DISTRICT COURT; SUPREME 
COURT. The same authority has found
ed appropriate courts for the adminis
tration of justice in the District of 
Columbia (see SUPREME COURT OF 
THE DISTRICT OF COLUMBIA) and in 
the territories, and a court of claims 
( q. v.) for the determination of claims 

preferred by individuals against the gov
ernment. 

The expression, courts of the United 
States has come to be employed in two 
senses: sometimes as signifying the ju
risdiction exercised under the national 
authority in the administration of jus
tice within the states; in other cases, as 
including any of the courts established 
by the national government. In the 
first or strictest sense, - as when one 
speaks of the equity or criminal juris
diction of the United States courts, the 
right of an assignee to sue in United 
States courts, and like expressions,
the meaning is, the district and circuit 
courts, and the supreme court in its ap
pellate capacity. But, in instances 
where the phrase has been used in acts 
of congress, the context and general 
purpose of the act have been held to 
show that the court of claims, the supreme 
court of the District of Columbia, and 
the courts created for the territories, 
have been held included. -

For an account of the different courts 
of the United States separately consid
ered, sce CIRCUIT COURT; COURT OF 
CLAIMS; DISTRICT COURT; SUPREME 
COURT. 

The courts established or sanctioned in 
Mexico during the war by the commander 
of the American forces were nothing more 
than the agents of the military power to as
sist it in preserving order in the conquered 
territory, and to protect the inhabitants in 
their persons and property while it was oc
cupied by the American arms. They were 
subject to the military power, and their de
cisions were under its control. They were 
not courts of the United States, and had no 
right to adjudicate upon a question of prize 
or no prize. Jecker V. Montgomery, 13 
How. 498. • 

The supreme court of the District of 
Columbia is embraced by the expression, 
"courts of the United States in the general 
laws of congress;" 8ucb as the acts regulat
ing the testimony of parties in the courts of 
the United States. Noerr V. Brewer, l111c
Arthur, 507. 

Territorial courts are not courts of the 
United States, within the meaning of the 
constitution of the United States. The 
state courts, and not the federal courts, are 
the successors of the territorial courts, on 
the admission of the territory to the Union 
as a state. Beatty V. Ross, 1 Fla. 198. 

The phrase, courts of tbe Uuited States, 
is sometimes used to include courts estab
lisbed by congress in tbe territories; some
times it does not. United States V. Haskins. 
3 Sawyer, 262. 
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A territorial court is a United States 
court, within the meaning of the act of May 
12,1864, and is to be regarded as co-ordinate 
with the courts organized under the consti
tution. ,Re Osterhaus, 6 Am. L. J. Rep. 
619. 

Territorial courts. The territories 
are not states within the meaning of 
that word as generally used in the stat
utes relative to the jurisdiction and 
powers of the courts of the United 
states, Campbell v. Read, 2 Wall. 198; 
accordingly, the distinction between the 
federal and state jurisdictions, under the 
constitution of the United States, does 
not exist as to the territories, either in 
respect to the jurisdiction or the sub
jects submitted to the cognizance of 
their courts. They are legislative gov
ernments, and their courts legislative 
courts. Congress, in the exercise of its 
powers in the organization and govern
ment of the territories, combines the 
powers of both the federal and state au
thorities. Scottv. Jones, 5 How. 343. 
The jurisdiction of these courts, there
fore, is not restricted by the limits of the 
judicial power of the United States as de
fined in the constitution, Benner v. Por
ter, 9 How. 235; and they are courts of 
the United States only in the sense that 
they are created by the government of 
the United States, and derive all their 
powers from the acts of congress. 

In the organized territories' (except 
Arizona), the judicial power is vested in 
a supreme court, district courts, probate 
courts, and justices of the peace. Rev. 
Stat. § 1907. 

By the revised statutes, the supreme 
court of each territory consists of a chief 
justic~ and two associate justices, ap
pointed for four years, who are required 
to hold an annual term at the seat of 
government of the territory. 

Each territory is divided into three 
judicial districts, and a district court is 
prescribed to be held by one of the jus
tices of the supreme court, at a time and 
place prescribed by law; and terms for 
causes in which the United States are 
not a party are held in the counties 
fixed by the laws of the ten·itory. The 
supreme and district courts, respectively, 
possess chancery as well as common-law 
jurisdiction. Writs of error, bills of 
exceptions and appeals, are allowed in 

all cases from the final decisions of the 
district courts to the supreme court, 
under such regulations as may be pre
scribed by the territorial legislature. 
Justices of the peace are not given jur
isdiction of any matter in controversy 
when the title of land may be in dispute, 
or where the debt or sum claimed ex
ceeds one hundred dol~ars. The district 
cour.ts have the same jurisdiction, in all 
cases arising under the constitution and 
laws, as is vested in the circuit and dis
trict courts of the United States; and 
the first six days of every term of the 
district courts, or as much as may he 
necessary, is required to be appropriated 
to the trial of causes arising under the 
constitution and laws j and writs of error 
and appeal in all such cases are to be 
made to the supreme court of such ter
ritory, as in other cases. A marshal 
and attorney are appointed, as are the 
judges, by the president and senate, and 
a clerk by each supreme court judge in 
his district. Many other details of or
ganization and powers are prescribed by 
the revised statutes. Some embarrass
ment has been caused by questions of 
jurisdiction arising upon the change of 
the government of a territory into a state 
government. It is competent for con
gress to provide for the transfer of causes, 
whether civil or criminal, which are 
pending at the termination of the terri
torial government, to the national courts, 
with authority to proceed therein to a 
final disposition. Without such author
ity, cases pending in the territorial 
courts abate when the courts cease to 
exist by the change of organization. 
Forsyth v. United States,9 How. 571; 
and see act of congress of June 12, 1858. 

COURT OF APPEAL. The name 
of one of the two subdivisions of the 
supreme COUl't of judicature in England, 
as constituted by the judicature acts of 
1873 and 1875. The judges of the court 
are, the chancellor, the chief justice of 
England, the master of the rolls, the 
chief justice of the common pleas, the 
chief baron of the exchequer (who are 
judges ex officio), and the justices of 
appeal in chancery, with one additional 
judge, and more if necessary. The 
chancellor is the president of the court. 
Its jurisdiction is chiefly appellate i and 
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it is, in general, the tribunal of last re
sort in all ordinary suits and proceed
ings. 

COURT OF APPEALS, or COURT 
OF ERRORS. One or other of these 
titles, with slight modifications, is em
ployed in a number of the states, partic
nlarly Delaware, Kentucky, Maryland, 
New Jersey, New York, Texas,Virginia, 
and West Virginia, to designate a court 
chiefly, often exclusively, of appellate 
jurisdiction, and constituting the court 
of last resort in the state, thongh sub
ject in constitutional cases to review in 
the supreme court of the United States. 

Court of appeals in cases of cap
ture. This was the name of a court 
created hy the congress of the United 
States under the articles of confedera
tion which preceded the adoption of the 
constitution. It had appellate jurisdic
tion in prize causes. Its jurisdiction 
and powers have been considered in 
Talbot v. Three Brigs, 1 Dall. 95; Mil
ler v. The Resolution, 2 Id. 19; Ross 
v. Rittenhouse, Id. 160; Penhallow v. 
Doane, 3 Id. 54; United States v. Peters, 
5 Orancl., 115; United States v. Bright, 
1 Whart. Dig. (2d ed.) 143. 

COURT OF ARBITRATION. A 
court of somewhat novel character, the 
full title of which is the court of arbi
tration of the chamber of commerce of 
the state of New York, has been organ
ized in New York city, under authority 
of a state law passed in 1874. It is de
signed to meet the exigencies of com
mercial life in that city. Any party or 
parties having a controversy or dispute 
upon any mercantile subject may sum
mon the opposite party to appear before 
the chamber of commerce for the settle
ment of such dispute by one or more 

,arbitrators, if all the parties are regu-
larly elected members of such chamber 
of commerce; and other persons, parties 
to any controversy or dispute arising 
within the port of New York, or relating 
to a subject-matter situate or coming 
within that port, may voluntarily appear 
and submit the same to the chamber of 
commerce, which thereby obtains juris
diction of snch matter and the parties. 
The official arbitrator, appointed by the 
governor of the state, presides; but the 
parties may name others to sit and de-

cide the case with him. The pleadings 
are simple, each of the opposite parties 
presenting his views of the difficulty 
between them, and sustaining his side, 
with witnesses duly called. Counsel 
may be employed, if desired. The 
award of the arbitrator secures a final 
settlement of the matter submitted to 
him, is conclusive upon all parties there
to, and must be snstained in all the 
courts of the state. For a full state
ment of the jurisdiction, powers, and 
practical working of the court, see N. Y. 
Laws 1874, ch. 278, and Laws 1875, 
ch.495. 

COURT OF ARCHES. The name 
of an English ecclesiastical court, origi-· 
nally the court of appeal of the arch
bishop of Canterbury. Its name was 
derived from that of the church of St. 
Mary-Ie-Bow, in which the court was 
anciently held, called in Latin Sancta 
Maria de arcubus, the church of arches, 
from the peculiar architecture of its 
steeple. The judge was in like manner 
termed the dean of the arches. The an
cient jurisdiction of the court extended 
only over the thirteen peculiar parishes 
belonging to the archbishop in London, 
but, the office of dean of the arches hav
ing heen nnited with that of the arch
bishop'S principal official, he subse
quently, in right of such added office, 
received and determined appeals from 
the sentences of all inferior ecclesiasti
cal courts within the province. A prac
tice also grew np of bringing suits in 
this court in the first instance, the cog
nizance of which properly belonged to 
inferior jurisdictions within the prov
ince, but in respect of which the jurisdic
tion of the inferior judge was waived by 
a proceeding known in tbe canon law as 
letters of request, q. Il. An appeal for
merly lay from the court of arches to 
the court of delegates, and afterwards to 
the privy council. 

COURTS OF ASSISE. See ASSISE. 
COURT-BARON. The name of an 

English court incident to every manor 
in the kingdom, held by the steward 
within the manor. Courts-baron were 
of two natUl'es: one, termed the cnstom
ary court-baron, appertained entirely to 
the copyholders; in it their estates were 
transferred by snrrender and admit-
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tance, and other matters were transact
ed relative to their tenures only. The 
other, termed the freeholders' court
baron, was a court of common law, not of 
record, held before the freehold tenants 
who owed suit and service to the lord of 
the manor; and of this court the steward 
of the manor was rather the registrar than 
the judge. Its most important busi
ness was to determine, in the real action 
called the writ of right, all controversies 
relating to lands within the manor. It 
also had jurisdiction of personal actions, 
where the debt or damages did not 
amount to 408. These courts, however, 
were long since disused; and their juris
diction was practically taken away by 
the provision of the county courts act, 
1867 (30 & 31 Vict. ch. 142, § 28), by 
which no action or suit, which can be 
brought in any county court, is maintain
able in any inferior court not being a 
court of record. 

Courts-baron seem to have been held 
in the colony of New York, while it .was 
an English province. Bouv·ier. 

COURT OF CHANCERY. The 
name usually applied in England and 
the United States to a court possessing 
general equity jurisdiction. The title 
of the former superior court of chancery 
in England was high court of cban
cery, q. v. In some of the United 
States, the title court of chancery is 
applied to a court possessing general 
equity powers, distinct from the courts 
of common law. This is now the case 
in Delaware, N ew Jersey, and Vermont. 
In Kentucky and Tennessee the title 
chancery court is used with a sim
ilar meaning. And throughout all the 
states the terms court of chancery or 

. court of equity are used synonymously 
with reference to any court exercising 
equity jurisdiction, although not exclu
sively a court of equity. See CHAN
CERY. 

The defendant in an action at law gave 
a bond conditioned to perform such order 
or decree as the court of chancery should 
pass in the premises. Held, that his failure 
to perform a decree of a county court, sit
ting as a court of equity, was not within 
the condition. Morgan v. Morgan, 4 Gilllf' 
J.395. 

COURT OF CHIVALRY. The 
name of an ancient English court, orig-

inally held before the lord high consta
ble and the earl marshal jointly, and 
having jurisdiction both civil and crim
inal. It was also a court of honor, giv
ing reparation in matters of that nature 
for which the common law gave no re
dress. Its civil jurisdiction extended 
to contracts and other matters touching 
deeds of arms and war, and its criminal 
jurisdiction to pleas of life and member 
in matters of arms and deeds of war. 
Upon the abolition of the office of high 
constable, the court lost its criminal juris
diction, and during the eighteenth cen
tury was altogether disused. It was not 
a court of record. From it an appeal 
lay to the king in person. The modern 
military law and courts-martial appear 
to have been derived from this court. 

COURT OF CLAIMS. Upon gen
eral principles, the sovereign power can
not be sued except by its own consent; 
the United States have created this tri
bunal, in which demands preferred by 
individuals against the national govern
ment may be brought to a judicial deter
mination. The court was first created 
by act of Feb. 24, 1855 j but under this 
law its powers were very limited, as in 
case of allowance of a claim it could only 
report to congress a bill authorizing pay
ment, and this was subject to the same 
delays as a favorable report from a com
mittee on claims would be. Subsequent 
acts have substantially reorganized the 
court upon the basis of rendering its 
judgments, unless appealed from, pay
able directly from the treasury. 

The power of the court to render 
judgment only extends to a judgment 
for a money demand; and this is held 
to restrain the jurisdiction so that the 
court has no power to proceed upon any 
other claims than those for payment of 
money due, Alire's Case,6 Wall 573,3 
Ct. of Cl. 447 j and the claim must be in 
the nature of a claim of legal cognizance, 
founded on breach of contract. The 
court has no equitable jurisdiction, Bon
ner v. United States, 9 Wall. 156; nor 
can it entertain a demand against the 
government grounded in tort, Gibbons 
v. United States, 8 Wall. 269; but it 
may adjudge a set-off, Allen v. United 
States, 17 Wall. 207. 

The court is composed of five judges, 
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three of whom constitute a quorum; but 
the concurrence of three is necessary to 
decide a cause. It holds an annual ses
sion, at Washington. Its decisions are, 
in cases specified by law, subject to an 
appeal to the supreme court. 

COURT OF COMMISSIONERS 
OF SEWERS. The name of certain 
English courts created by commission 
under the great seal pursuant to the 
statute of sewers (23 Hen. VIII. ch. 5). 
The powers of each court are confined 
to such county or particular place as the 
commission shall expressly name. Their 
jurisdiction is to overlook the repairs of 
the banks and walls of the sea-coast and 
of navigable rivers, to cleanse such livers 
and the streams communicating there
with, and to assess rates upon the own
ers of lands within their district for ex
penses. 3 Bl. Com. 73, 74; 3 Stepk. Com. 
296-298. 

COURT OF COMMON PLEAS. 
In England, the court of common pleas, 
or, as it bas also been called, the com
mon bench, bas been for centuries an 
important common-law court. The date 
of its origin is not certainly known, but 
appears to be anterior to Magna Charta. 
Its early jurisdiction embraced contro
versies between subject and subject, in 
which the crown had no interest: these, 
in the earliest times, were real-property 
actions chiefly; but, with the advance 
of civilization and increased variety and 
value of subject-matter of suits between 
individuals, the scope for the exercise of 
the jurisdiction of the court increased 
proportionately. It was, also intrusted 
with a certain appellate jurisdiction 
over proceedings of revising barristers 
and some other matters. 3 Bl. Com. 36; 
3 Stepk. Com. 333. By the supreme court 
of judicature act, 1873, 36 & 37 Vict. 
ch. 66 (see COURTS), the business of the 
court of common pleas has been, from 
the time that the act came into opera
tion (1875), transferred to the common 
pleas division of the high court of jus
tice established under that act. 

In many of the United States, court of 
common pleas has been used for a court 
of medium grade, corresponding nearly 
with county courts, so styled, in other 
states. The jurisdiction, territorially 
considered, is generally coextensive with 

a county; in some states, common pleas 
courts are established in every county j 
in others, only in particular counties, 
apparently those where extra-judicial 
business calls for an additional court. 
In New York, there was formerly a com
mon pleas court for every county; but 
they were replaced under the constitu
tion of 1846, except as to the court of 
common pleas for the city and county of 
New York, which still exists. 

Court of common pleas for the 
city and county of New York, is the 
oldest judicial tribunal in the state. Under 
the name of "mayor's court," it existed 
from early colonial times; and it continued 
to be known by that name until 1821. At 
that date, as the mayor of the city, by 
whom the court was formerly held, had 
long since ceased to preside in it, the name 
was changed. The organization and pow
ers of this court were remodelled, with 
those of the other courts, under the consti
tution of 1846. It has the same jurisdic
tion in civil actions as is possessed by the 
New York superior court; and, in addition, 
has power to entertain certain special pro
ceedings, and to hear and detcrmine appeals 
from the inferior local courts of the city,
the marine court and district courts. For
merly, its decisions on these appeals were 
final; but it now is authorized to permit an 
appeal to be taken from its determination 
in these cases to the court of appeals. 

From 1846 to 1870, the common pleas was 
composed of three judges. In 1870, three 
more judges were added. Its business is 
transacted at special and general terms, 
organized on the same general plan with 
the supreme court and of the New York 
superior court. As it has full power, both 
legal and equitable, in actions properly 
brought before it, and its decisions at gen
eral term are only reviewahle upon appeal 
to the courts of appeals, it is considered, in 
respect to actions of which it has jurisdic
tion, as a court of co-ordinate authority 
with the supreme court. 1 Abb. N. Y. Dig. 
xi. ~'or a full history of the court, see 1 
E. D. Smith, xvii. 

COURT OF CONSCIENCE. See 
COURT OF REQUESTS. 

COURT FOR CONSIDERATION 
OF CROWN CASES RESERVED. 
This court was established by Stat. 11 
& 12 Vict. ch. 78, passed in 1848, being 
composed of the judges of the superior 
courts of Westminster, or such of them 
as are enabled to attend, for the pur
pose of deciding any question of law 
reserved for their consideration in the 
form of a special case by any judge or 
presiding magistrate in any court of 
oyer and terminer, jail delivery, or 
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qual ter sessions, before which a prisoner 
was found guilty by verdict. 4 Steph. 
Com. 442. 

COURT OF CONVOCATION. See 
CONVOOATION. 

COURT FOR THE CORRECTION 
OF ERRORS. A name formerly used 
in some of the United States, e.g. New 
York and South Carolina, as the title or 
part of the. title of a court of appellate 
jurisdiction. See C.OURT OF IMPEAOH
MENT. 

COURT OF COUNTY PALATINE. 
According to Jacob and Tomlins, (voc. 
county), the counties of Chester, Dur
ham and Lancaster were called counties 
palatine j and Durham and Lancaster 
had, each, distinct courts of law and 
equity; while Chester had a court of 
mixed jurisdiction, which has been, 
however, abolished. 

COURT OF DELEGATES. A tri
bunal composed of delegates appointed 
by royal commission, and formerly the 
great court of appeal in all ecclesias
tical causes. The powers of the court 
were, by 2 & 3 'Vm. IV., ch. 92, traus
feri'ed to the privy council. A commis
sion of review was formerly granted, in 
extraordinary cases, to revise a sentence 
of the court of delegates, when that 
court had apparently been led into ma
terial error. BroW/I. 

COURT FOR DIVORCE AND 
MATRIMONIAL CAUSES. The 
name of an English court established 
in 1857 by the divorce act of that year 
(20 & 21 Vict. ch. 85), of which the 
judges were the lord chancellor and the 
judges of the superior courts at West
minster, together with the judge of the 
probate court j the last-named judge 
being the judge in ordinary of the di
vorce court. To this court was trans
ferred the matrimonial jurisdiction of 
the ecclesiastical courts, together with 
the power, previously exercised by pri
vate acts of parliament, to grant di
vorces a vinculo in certain cases. And, 
by Stat. 21 & 22 Vict. ch. 93, persons 
might apply to this court for a declara
tion of their legitimacy, or of the valid
ity of the marriages of their fathers and 
mothers, or of their grandfathers and 
grandmothers; or for declaration of 
their own right to be deemed natural-

born subjects. 2 Steph. Com. 239. By 
the supreme court of judicature act, this 
court is merged in the high court of 
justice .. 

COURT OF EQUITY. See COURT 
OF CHANOERY. 

COURT OF ERRORS. The title 
employed in several of the states to 
designate a court chiefly, often exclu
sively, of appellate jurisdiction, and 
constituting the cow't of last resort in 
the state, though subject, in constitu
tional cases, to review in the supreme 
court of the United States. 

COURT OF EXCHEQUER. The 
name of one of the three snperior courts 
of common law, which for so long time 
existed in England; this being the lowest 
of the three in rank. It was of very 
ancient origin (see COURTS, subd. 
Courts of England), being created prin
cipally to order the revenues of the 
crown, and to recover the king's debts 
and duties. It derived the name ex
chequer from a checked cloth, resem
bling a chess-board, which covered the 
table, and on which, when certain of 
the king's accounts were made up, the 
SUIUS were marked and scored with 
counters. 

The exchequer consisted of two divi
sions, - the receipt of the ~xchequer, 
which manages the royal revenue, and 
the court, or judicial pal·t. This court 
originally had jurisdiction of cases in
volving iujury to the revenue j but the 
privilege of suing and being sued in 
this court was early extended to persons 
who were in account with the crown, 
on the theory that the remedy thus ac
corded them enabled them better to 
meet their obligations and balances j 
and, later, personal actions generally 
were embraced, upon a fiction that the 
plaintiff was indebted to the king, and 
needed a recovery upon his demand 
against the defendant, to enable him to 
pay his taxes, &c. The court of ex
chequer was, until 1842, snbdivided in
to a court of equity and a court of com
mon law; but, by the Stat. 5 Vict. ch. 5, 
all the equity jnrisdiction of the court 
of exchequer was transferred to the 
court of chancery. This court con
sisted, moreover, of a revenue side, and 
of a common-law or plea side. On the 
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revenue side, it ascertained and en
forced the proprietary rights of the 
crown against the subjects of the realm; 
on the lliea side, it administered redress 
between subject and subject in all ac
tions personal. 3 Bl. Corn. 44-46; 3 
Steph. Com. 338-340. By the judicature 
act, the business of the court of exchequer 
has been transferred to the exchequer 
division of the high court of justice. 

COURT' OF EXCHEQUER 
CHAMBER. The name of a former 
English court of appeal, intermediate 
between the superior courts of common 
law and the house of lords. When sit
ting as a court of appeal from anyone 
of the three superior courts of common 
law, it was composed of judges of the 
other two courts. 3 Bl. Com. 56, 57; 
S Stepk. Com. 333, 356. By the su
preme court of judicature act, the juris
diction of this court is transferred to 
the court of appeal. 

The court of exchequer chamber was 
first erected by Stat. 31 Edw. III. ch. 12, 
to determine causes upon writs of error 
from the common-law side of the court of 
excheqner. It was composed of the lord 
chancellor and lord treasurer, together 
with the justices of the king's bench and 
common pleas. By statute 27 Eliz. ch. fI, 
a second court of exchequer chamber in 
imitation of this court, was formed, ~on
sisting of the justices of the common pleas, 
and the barons of the exchequer, before 
whom writs of error might be brought to 
review suits originally brought in the court 
of king's bench. (3 Bl. Com. 56.) Causes 
which the judges, on argument, fiud to he 
of great weight and difficulty are some
times adjourued to this court before any 
judgment is rendered on them iu the court 
below (4 Inst. 119). 

Iu the court of exchequer chamber there 
are no more than two return days iu every 
term; one, the general affirmance day, being 
a.ppointed by the judges to be held a few 
days after the beginning of every term, for 
the geueral affirmauce or reversal of judg
ments; the other, the adjournment day, is 
usually held a day or two before the end 
of every term. Uu the first of these days 
j udgmeuts are affirmed or reversed, or 
writs of error non prossed; the iutent of the 
latter is to finish such matters as were left 
undone at the former. On either of these 
days judgments may he affirmed or re
versed, or writs of error non prossed, on 
paying a fce extraordinary to the clerk of 
the errors, and setting down the cause for 
affirmance two days before the adjourn
ment day . Jacob. 

COURT OF GENERAL SES
SIONS. The title of a court in some 

of the states, chiefly of criminal juris
diction. In the county of New York 
the court of general sessious is held by 
a single judge, who may be either the 
recorder of the city and county, or the 
judge of the court of general sessions; 
and two branches of the conrt may be 
held at once. It haR jurisdiction of all 
crimes and misdemeanors; also appel
late jurisdiction from the court of ses
sions. 

COURT OF HUSTINGS. Courts 
of hustings are mentioned in the char
ters of Great Yarmouth, Lincoln, York, 
and Norwich; and the name is to this 
day given to the temporary courts held 
for the election of members of parlia
ment in every county and borough. But 
"court of hustings," generally means 
the court of that name held within the 
city of London, before the lord mayor, 
recorder, and sheriffs. This court is the 
representative, within the city, of the 
ancient county cOUJ"t of the sheriff. It 
had exclusive jurisdiction in all real and 
mixed actions for the recovery of land 
within the city, except ejectment. But 
now that all real and mixed actions, 
except ejectment, are abolished, the 
jurisdiction of this court has fallen into 
comparative desuetude. (3 Bl. COn!. 80; 
3 Stepk. Com. 293, note; Pulling Cust. 
Lond.) lIfozley ~ W. 

COURT OF IMPEACHMENT. 
This term signifies a court authorized 
to try charges against a public officer, 
of malversation in office, where the 
prominent question is his removal from 
office, rather than his amenability to 
punishment. See IMPEACHMENT. 

By the United States constitution, 
the senate has the sole p.ower to try all 
impeachments; and the chief jnstice 
presides. But we do not understand 
that the senate becomes a court in thus 
sitting, though it is often so described, 
but rather that it acts as senate in the 
exercise of a peculiar authority. 

In New York, before the constitution 
of 1846, there was a court for the trial of 
impeachments and correction of errors, 
in which the state senators, as such, par
ticipated, but which was a distinct court, 
and had jurisdictio.n of impeachment 
cases. The scheme of conrts established 
by the constitution of 1846 embraces, 
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as the first on the list, the court for the 
trial of impeachments. Code of P7·0. § 9. 

The common law is not applicable to 
questions concerning the organization of a 
court of impeachment, but only to the trial; 
the body that prefers, as well as the body 
that tries, the cbarges being unknown to tbe 
common law, and dissimilar to the British 
parliament. Adams v. Hillyer, 2 Kan. 17. 

COURT OF KING'S (or QUEEN'S) 
BENCH. The name of an English 
court of great antiquity and authority, 
for centuries the supreme court of com
mon law of the kingdom. It was the 
direct successor of the aula regia. Its 
name is derived from the fact that an
ciently the king in person sat in the 
court; and it was always in theory held 
before the sovereign, its title changing 
to court of queen's bench during the 
reign of a queen. But although supposed 
to follow the person of the sovereign, it 
was in fact permanently fixed at West
minster, being the highest in rank of 
the three superior courts of common law 
there held. It was composed of a lord 
chief justice and four puisne or associ
ate justices, who were all, by virtue of 
office, the sovereign conservators of the 
peace and supreme coroners of the king
dom. The jurisdiction of the court, al
though originally only criminal in its 
nature, including trespasses, began at 
an early period to be extended, and 
gradually came to include also all per
sonal actions between subject and sub
jeot at common law, and actions of 
ejectment. It had also extensive super
visory powers over inferior tribunals, and 
magistrates, corporations, &c. Its jmis
diction and powers are transferred, by 
the judicature acts of 1873 and 1875, to 
the high court of justice created by those 
acts. 

Connected with the court of queen!s 
bench and auxiliary thereto, was the 
practice comi, usually presided over by 
the puisne judges in rotation. The 
practice court, called also the bail court, 
heard and determined common matters 
of practice and ordinary motions for 
writs of mandamus 'prohibition, &c. 

The court of king's bench is so called 
because the king used formerly to sit in 
court in person, the sty Ie of the court 
still being coram ipso rege. During the reign 
of a queen it is called the queen's bench, and 
in the time of Cromwell, during the usurp-

ation, it was styled the upper bench. This 
court consists of a chief justice and four 
puisne judges, who are, ex officio, the sov
ereign conservators of the peace, and su
preme coroners of the land. Although the 
king used to sit in this court himself, and 
still is supposed so to do, he did not, neither 
by law is he empowered to, determine any 
cause or motion, but by the mouth of his 
judges, to whom he has committed the 
whole of his judicial authority. It has 
been said that Henry III. sat in person with 
the justices in banco re.qis several times, 
being seated on a high bench, and the 
judges on a lower one at his feet; this, 
however, is douhtful. Edward IV. sat 
three days, in the second year of his reign, 
wholly to see, as he was young, the mode 
of admiuistering justice. James I., it is 
also said, sat there for a similar reason. (3 
Bl. Com. ch.4.) 

It is said that in Westminster Hall, under 
the modern erections for the courts of 
king's bench, and chancery, there still re
main a stone bench or table and a stone 
chair, used by some of our ancient kings, 
when they sat in parliament, or for the ad
.ministration of justice. This court, which 
is the remnant of the ancient aula regia, 
is not, nor can it be, from its nature and 
constitution, fixed to -any certain place, but 
may follow the king's person wherever he 
goes. It hath, indeed, for some centuries 
past, usually sat at Westminster, this being 
an ancient palace of the crown, but might 
remove with the king to York or Exeter, if. 
he thought proper to so command. After 
Edward I. had conquered Scotland, it 
usually sat at Roxburgh. Toward the 
la tter end of the Norman period, the aula 
regis, which was, before, one great court, 
presided over by a justiciar, was divided 
into four distinct courts: the court of 
chancery, king's bench, common pleas, 
and exchequer. After the establishment 
of the common pleas, which was for the 
express purpose of determining civil suits, 
the court of king's bench was accus
tomed, in ancient times, to be especially ex
ercised in all criminal matters and pleas of 
the crown, leaving the judgin§ of private 
contracts and civil actions to the common 
pleas and other courts. The court has al
ways retained a supreme original jurisdic
tion in all criminal matters. Tomlins. 

This coort, upon the crown side, took 
cognizance of all criminal causes from high 
treason down to the most trivial misde
meanor or breach of the peace. Into it, 
also, indictments from all inferior courts 
might be removed by writ of certiorari, and 
be tried. On the plea side it exercised a 
general jurisdiction over all actions between 
subject and subject, with the exception of 
real actions and suits concerning the reve
nue. Its jurisdiction in civil actions was 
formerly limited to trespass or injuries said 
to have been committed vi et armis, but by 
means of fictions it took jurisdiction over 
all personal actions, and continues to ex-
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ercise it under 2 Wm. IV., ch. 39, which 
abolished the fictions. Wharton. 

The court keeps all inferior jurisdictions 
within the bounds of their authority, and 
may either remove their proceedings to be 
determined before itself, or prohibit their 
progress below. It superintends all civil 
corporations in the kingdom. It commands 
magistrates and others to do what their 
duty requires, and in every case where there 
is no other specific remedy, it protects the 
liberty of the subject by speedy and sum
mary interposition. It takes cognizance 
both of criminal and civil causes; the for· 
mer in what is called the crown side, or 
crown office; the latter, in the plea side of 
the court. (3 Bl. Com. 41-44; 4 /d. 265-
267.) 1I1ozley If' W. 

COURT-LEET. The name of an 
English court of record held once in the 
year, and not oftener, within a particular 
hundred, lordship, or manor, before the 
steward of the leet; being the king's court 
granted by charter to the lords of those 
hundreds or manors. Its office was to view 
the frankpledges, - that is, the freemen 
within the liberty; to present by jury 
crimes happening within the jurisdiction; 
and to punish trivial misdemeanors. It has 
now, however, for the most part, fallen into 
total desuetude; though in some manors a 
court-leet is still periodically held for the 
transaction of the administrative business 
of the manor. (4 Bl. Com. 273, 274; 4 
Steph. Com. 321--8'23.) Mozley If' W. 

COURT OF THE LORD mGH 
STEWARD. The name of an English 
court instituted for the trial, during the 
receS's of parliament, of peers indicted 
for treason or felony, of for misprision 
of either. Into this court indictments 
against peers of parliament are removed 
by certiorari. The office of lord. high 
steward is created in modern times, 
when occasion requires, and for the 
time being, only; and he, with such of 
the temporal lords as may take the prop
er oath, and act, constitute the court; 
he sitting, substantially, as judge; they 
as jurors. 

COURT OF MARSHALSEA. A 
court which had jurisdiction of all trespas
ses committed within the verge of the king's 
court, w here one of the parties was of the 
royal household; and of all debts and con
tracts, when both parties were of that estab
lishment. (3 Bl. Com. 75.) It was abol
ished by 12 & 13 Vict. ch. 101, § 13. (3 
Steph. Com. 315, note.) Mazie.?! If' W. 

The marshalsea court, or court of the 
marshal of the king's household, was origi
nally held before the steward and marshal, 
lind was instituted to administer justice 
between the king's domestic servants, in 
order that they might not be drawn into 
other courts, and thus deprive the king of 

their services. This court is now mellJed 
into the palace court (curia pa/alii), whIch 
was established by Charles I., to be held 
before the steward of the household and 
knight marshal, and the steward of the 
court or his deputy, with jurisdiction in all 
manner of personlll actions arising between 
any parties within twelve miles of the king's 
palace at Whitehllll. The court is now 
held once II week, together with the ancient 
court of marshllisell, in the borough of 
Southwark, lind II writ of error lies from 
tbence to the court of king's bench. Holt
lwuse. 

COURT-MARTIAL. Courts-mar-
tial, as organized under the laws of the 
United States, lack somewhat of the 
permanent character and established 
place of session which ordiuarily char
acterize a "court." Yet they are said 
to be judicial tribu~als constituted by 
statutory authority, and organized ill 
pursuance of statutory regulation, for 
t:he administration of a great and im
portant department of jurisprudence,
the law military. They are, in the 
strictest sense, courts of justice, having 
jurisdiction of a large, and, in some re
spects, distinct community, and taking 
judicial cognizance of the duties and 
obligations which the citizen assumes 
when he enters, by enlistment or other
wise, into the military service of the 
country. They al'e, moreover, not ollly 
legally constituted courts of justice, but 
also courts whose judgments in cases 
fitted for their consideration and deter
mination are as final, conclusive, and 
authoritative as those of any judicial tri
bunal of the country. Records of COUl'ts
Martial, 11 Op. Att.-Gen. 137. 

The several states do not maintain 
armies i but in the exercise of the power 
to organize a militia they may and do 
authorize courts-martial, whose jurisdic
tion and powers are, however, of minor 
importance. 

In England, courts-martial are said to 
be two: 1. A court having jurisdiction 
to try and punish offences against the 
provisions of the mutiny act, and the 
articles of war made by the sovereign in 
pursuance thereof. Courts of this class 
are either general, detachment-general, 
district or garrison, regimental or de
tachment i of these, only the first two 
can try a commissioned officer, or pass 
sentence of death or penal servitude. 
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2. A court erected under the acts for the 
govemment of the navy, for the punish
ment of offences against naval discipline. 
A court for the trial of offences against 
naval discipline is called a naval court
martial. 2 Steph. Com. 589-598; Sim
mons Courts-Martial. 

The authority of the court of chivalry, 
first established by the common law, and 
confirmed hy several statutes, was never 
objected to, even in criminal cases, until the 
post of high constable was laid aside; from 
that time until the revolution there does 
not appear to hav.e heen any court for the 
administration of martial law; and the au
thority of the court of chivalry, as held 
from time to time hy the earl-marshal, was 
exercised only in civil matters. During 
this time there are instances of courts or 
commissions erected for the administration 
of martial law; though. illegal, they were 
sustained from necessity. And the two 
houses of parliament, in the beginning of 
their rebellion against Charles I., passed an 
ordinance (evidently unconstitutional), in 
1644, appointing commissioners to execute 
martial law. This ordinance was adopted 
as a model for the mutiny act passed after 
the revolution. It was not till 1689 that a 
regular act was passed for punishing mutiny 
and desertion by courts-martial. This act, 
originally temporary, has been annually re
newed. Courts-martial are now held by the 
same authority as the other courts of judi
cature of the kiugdom; the crown has the 
prerogative of clemency or pardon, but can 
no more add to or alter the sentence of a 
court-martial than he can a judgment given 
in the courts of law. Jacob. 

COURT OF ORDINARY. A name 
applied in some of the United States, 
as Georgia, to a court which has juris
diction of the probate of wills and the 
administration of estates and decedents. 
See ORDINARY. 

COURT OF OYER AND TER
MINER. In England, courts for the 
examination and trial of persons accused 
of crime, held by commissioners ap
pointed and authorized under the great 
seal, are called, from the terms of the 
commission, courts of oyer and terminer, 
and general jail delivery. Under the 
two commissions, they possess the broad
est criminal jurisdiction. 

In the United States, the name court 
of oyer and terminer, sometimes with 
various additions, is in general use as the 
title, or part of the title, of a state court 
of criminal jurisdiction, or of the crimi
pal branch of a court of general j urisdic
non. 

COURT OF PECULIARS. The 
name of an English ecclesiastical court, 
a branch of the court of arches (q. v.), 
of more limited territorial jurisdiction. 

The court of peculiars has jurisdiction 
over ,all those parishes, dispersed through 
the province of Canterbury, which are ex
empt from the ordinary's jurisdiction, and 
suhject to the metropolitan only. Mordey 
It W. 

COURT OF PIEPOUDRE. The 
name of an English court of special 
jurisdiction, incident to every fair or 
ma,rket, which has long since fallen into 
disuse. Its jurisdiction was both civil 
and criminal, but extended only to mat
ters occurring at the particular fair or 
market. 

A court of record incident to every fair 
and market, of which the steward of him 
who owned the toll of the market was the 
judge. Its jurisdiction extended to all 
commercial injuries done in that fair or 
market, and not in any preceding oue. From 
this court a writ of error lay in the nature 
of an appeal to the courts at Westminster. 
Mordey It W. 

The court of piedpoudre was so called 
either from the dusty feet of the suitors or 
because justice is there done as speedily as 
dust falls from the foot, or as derived from 
the old French pied puidreaux referring to 
pedlers or petty chapmeu, such as resorted 
to fairs and markets. WOO,·lon. 

COURTS OF PRINCIPALITY OF 
WALES. A species of private courts of 
a limited, though extensive, jurisdiction, 
which were erected all over the country, 
principally by Stat. 34 & 35 Hen. VIII., ch. 
26. These courts have all been abolished 
by Stat. 11 Geo. IV., and 1 Wm. IV.; the 
principality beiug divided into two circuits, 
which are visited by the judges in the same 
manner as in England, for the purpose of 
hearing and determining those causes which 
are ready for trial. 3 Bl. Com. 77. 

COURT OF PROBATE. Thename 
of au English court established in 1857, 
under the probate act of that year (20 
& 21 Vict. ch. 77), to which court was 
transferred the testamentary jurisdiction 
of the ecclesiastical courts. 2 Steph. 
Com. 192. 

By the judicature acts, this court is 
merged in the high court of justice. 

In many of the United States, court 
of probate, or probate court, is used as 
the title of the court l?-aving general 
probate jurisdiction; that is, to take 
proof of wills, to issue letters testamen
tary, letters of guardianship and of 
administration, to superintend the ad-
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ministration of estates and the account
ings of representatives and trustees, 
and many cognate matters. The same 
jnrisdiction is exercised in other states 
by orphans' or surrogates' courts. To 
this strictly probate jurisdiction is 
often added a limited jurisdiction in 
civil or criminal actions. Courts under 
the title of court of probate, or probate 
court, exist in Alabama, Arkansas, Cal
ifornia, Connecticut, Kansas, Maine, 
Massachusetts, Michigan, Minnesota, 
Missouri, New Hampshire, North Caro
lina, Ohio, Rhode Island, South Caro
lina, Teunessee, aud Vermont. 

COURT OF REQUESTS. 1. The 
name of an ancient English court of 
equity of the same nature with the 
court of chancery, but inferior to it; of 
which the lord privy seal was chief 
judge, assisted by the masters of re
quests. Having assumed great power, 
so that it became burdensome, it was 
abolished by Stat. 16 & 17 Car. 1. ch. 
10. 

2. Conrt of requests (otherwise called 
court of conscience) is the title of courts 
for the recovery of small debts formerly 
established by acts of parliament in 
various parts of the kingdom of Eng

. land, but for the most part abolished by 
Stat. 9 & 10 Vict. ch. 95. 

COURT OF SESSION. The name 
of the highest court of civil jurisdiction 
in Scotland. 

It was composed of fifteen judges, 
now of thirteen. It sits in two divisions, 
the lord president and three ordinary 
lords form the first division, the lord 
justice clerk and three other ordinary 
lords form the second division. There 
are five permanent lords ordinary at
tached equally to both divisions i the last 
appointed of whom officiates on the bills, 
i. e., petitions preferred to the court dur
ing the session, and performs the other 
duties of junior lord ordinary. The cham
bers of the parliament house in which the 
first and second divisions hold their sit
tings are called the inner honse; those 
in which the lords ordinary sit as single 
judges to hear motions and canses are 
collectively called the outer house. The 
nomination and appointment of the 
judges is in the crown. Wharton. 

COURT OF SESSIONS. In New 

York, except in the county of tllat 
name, the court of special sessions is 
composed of the county judge, who pre
sides, and two associates, elected for 
that purpose, and styled justices of ses
sions. The jurisdiction is solely crimi
nal, and extends to the trial of misde
meanors, and, generally, to all criminal 
matters formerly cognizable by the court 
of general sessions of the peace of the 
county. These courts are held at the 
same time aud place at which county 
courts are held. 

In the county of New York there are 
two courts of sessions, - the court of 
special sessions and the court of general 
sessions. The former is composed of 
and held by any three of the police 
justices of the city, and has excluRive 
jurisdiction of all misdemeanors, unless 
the accused elects, on his examination 
before the committing magistrate, to be 
tried in the court of general sessions. 
The court of general sessions is held by 
a single judge, who may be either the 
recorder of the city and couuty, or the 
city judge, or the judge of the court of 
general Ressions; and two branches of 
the court may be held at the same time. 
Its jurisdiction extends to all crimes and 
misdemeanors whatsoever, including 
crimes punishable with death or impris
onment for life. It has also appellate 
jurisdiction from the court of special 
sessions. 

COURT OF STANNARIES. The 
name of an English court established iu 
Devonshire and Cornwall, for the ad
ministration of justice among the miners 
and tinners, and that they may not be 
drawn away from their bu.~iness to at
tend suits in distant courts. The stau
nary court is '" court of record, with a 
special jurisdiction. 

All tinners and laborers in and about 
the stannaries, (i. e. the mines and 
works in Devon and Cornwall, where tin 
metal is dug and pnrified) may sue and 
be sued in this court in all matters 
arising within the stannaries, excepting 
pleas of land, 'life, and member. But 
since the Stat. 9 & 10 Vict. ch. 95, the 
plaintiff may choose between the stan
nary court and the county court of the 
district iu which the cause of action 
arose. 
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COURT OF STAR CHAMBER. 
This was an English court of very ancient 
origin, but new-modelled by Stats. 3 Hen. 
VII. ch. 1, and 21 Hen. VIII. ch. 20, consist
ing of divers lords, spiritual and temporal, 
being privy councillors, together with two 
judges of the courts of common law, with
out. the intervention of any jury. The ju-" 
risdiction extended legally over riots, per
jury, misbehavior of sheriffs, and other mis
demeanors contrary to the laws of the land; 
yet it was afterwards stretched to the as
serting of all proclamations and orders of 
state, to the vindicating of illegal commis
sions and grants of monopolies; holding for 
honorable that which it pleased, and for 
just that which it profited, and becoming 
both a court of law to determine civil rights, 
and a court of revenue to enrich the treas
ury. It was finally abolished by Stat. 16 
Car. I. ch. 10, to the general satisfaction 
of the whole nation. Mozley &- W. 

See an elaborate and interesting account, 
'12 Am. Law Rev. 21. 

COURTS OF UNIVERSITIES. 
The chancellor's courts in the universities 
of England used to enjoy the sole jurisdic
tion, in exclusion of the king?s courts, over 
all civil actions and suits whatsoever, when 
a scholar or privileged person was one of 
the pa.rties, excepting in such cases where 
the right. of freehold was concerned. These 
privileges were granted in order that the 
students might not be distracted from their 
studies by legal process from distant courts. 
And these university courts were at liberty 
to try and determine either according to 
the common law of the land, or their 
own local customs, at their discretion. 
These pri vileges are still in part exercised 
at Oxford, but by a recent private statute 
have been taken away from Cambridge. 
In pursuance of Stat. 17 & 18 Vict. ch. 45, 
and 25 & 26 Vict. ch. 26, § 12, the proced
ure is as in the county courts, and the rules 
of the statute law of England have taken 
the place of the rules of the civil law. 
Brown. 

.cOURT - ROLLS. The rolls of a 
manor, whereon are entered all surrenders, 
wills, grants, admissions, and other acts reo 
lating to the manor. They are considered 
to belong to the lord of the manor, and are 
kept by the steward as his agent; but they 
are in the nature of pubJ!c books for the 
benefit of the tenants as WE'll as the lord, so 
that it is a matter of course for the courts 
of law to grant an inspection of the court
rolls in a question between two tenants. 
Scriven Copylwlds. 

COURTS OF WESTMINSTER 
HALL. This is a general, popular ex
pression, frequent in English books, 
designating, collectively, the higher 
English courts. Anciently the court 
travelled with the king. See COURTS. 
But as this was inconvenient to suitors, 

witnesses, and jurors, a provision was 
included in Magna Charta looking tow
a.rds a permanent establishment of the 
principal tribunals. The palace of 
Westminster Hall became the site. 
The expression, superior courts at West
minster Hall. included, before the 
changes introduced by the judicature 
act, the court of chancery, the kiug's 
bench, common pleas, and el:chequer. 
See Brown. 

COUSIN. In English writs, commis
sions, and other formal intruments issued 
by the crown, aignifies any peer of the de
gree of an earl. The appellation is as an
cient as the reign of Henry IV., who, being 
related or allied to every earl then in the 
kingdom, acknowledged that connection in 
all his letters and public acts; from which 
the use has descended to his successors, 
though the reason has long ago failed. (1 
Bl. Com. 398; 2 Steph. Com. 603, 604.) Mo"," 
ley &- W. 

COVENANT. 1. The general Blg
nification of the word covenant includes 
any kind of promise or contract, whether 
made verbally or in writing. In its 
technical seuse a covenant is an agree
ment or promise in writing, uuder seal, 
between two or more persons, whereby 
one or more of them promises the per
formance or non-performance of certain 
acts, or stipulates that a certain state of 
things does or does not, or shall or shall 
not, exist. It is distinguished from a 
simple contract by being under seal. 
The word is not usually employed as 
descriptive of any deed complete in 
itself, but is applied to a clause of agree
ment contained in an instrument under 
seal. 

To create an express covenant, the 
word covenant is the proper term, but it 
is not essential. Such words as "I 
agree," "I bind myself" and the usual 
language of a bond have beeu held suffi
cient. And, in general, any words 
plainly showing the intent of the parties 
so to bind themselves raise an express 
covenant. Besides express covenants, a 
covenant may, in proper cases, be im
plied, that is, raised or imp,uted by law, 
upon inference of an int~nt which is 
not plainly decla.red by the instrument. 

The distinction between dependent 
and independent covenants is of import
ance. If two or more covenants in an 
instrument are so related that a party 
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cannot claim performance of one, unless 
he has pel"formed or tenders performance 
of another, the covenants are called de
pendent. H the obligation of a cove
nant rests upon its own terms, irre
spective of performance or non-perfor
mance of others, though in the same 
instrument, it is called independent. 

Covenants are often mentioned as 
real covenants, or covenants running 
with land. These are such as relate to. 
or are connected with real property, 
so that they bind whoever, successive
ly, may acquire the land, though he 
never made the covenant. The most 
important class of real covenants com
prises those termed covenants for title, 
the purpose of which is to assume the 
full enjoyment of what the deed pur
ports to convey. 

These covenants are, respectively, the 
covenant of seisin,- that the grantor 
is seised of a specified estate in the 
premises conveyed; the covenant of 
right to convey, - that the· grantor has 
a perfect right to convey the premises; 
the covenant for quiet enjoyment,
that the grantee shall quietly possess 
and enjoy the premises without interrup
tion; the covenant against incum
brances, - that there are no incum
brances upon the premises other than 
Ruch as may be specified; the covenant 
for further assurance, - that the grant
or, his heirs, &c., will execute any fur
ther conveyance or assurance required 
to effect the purpose of the deed; and, 
in the United States, the covenant of 
warranty, which is more commonly used 
than any of the others, though not used 
in England, - that the grantor will 
warrant and for ever defend the title of 
the grantee to the premises conveyed. 

Many covenants are distinguished ac
cording to the specific purpose of each. 
Such are covenants to convey; covenants 
not to sue; covenants against nuisances 
in conveyances, leases, &c.; and cove
nants for renewal in leases. 

Covenant is a contract, and is a writing 
obligatory, or parol promise, according as 
it is sealed or not. Magee v. Fisher, 8 Ala. 
320. 

The following are the rules for deciding 
whether in any given case a covenant is 
dependent or independent: 

1. If a day be appointed for payment of 

money, or part of it, or for doing any other 
act, and the day is to, or may, happen be
fore the thing which is the consideration 
for the money or other act is to be per
formed, an action may be brought for the 
money, or to enfnrce doing the other act, be
fore the performance of the consideration. 

2. Where a covenant goes only to part of 
the considerations on both sides, and a 
breach of such covenant may be paid for in 
damages, it is an independent covenant; and 
an action may be maintained for a breach 
of the covenant on the part of the defend
ant, without any averment of performance 
in the declaration. 

3. Where two acts are to be done at the 
same time, neither party can maintain an 
action against the other without showing 
performance of, or an offer to perform, his 
part, although it be not defined which of 
them is obliged to do the first act; and this 
third rule applies more especially to all 
cases of sale. Brown. 

Covenants are either dependent, concur
rent, or mutual and independent. The first 
depends on the prior performance of some 
act or condition, and until the condition is 
performed the other party is not liable to 
an action on his covenant. In the second, 
mutual acts are to be performed at the same 
time; and if one party is ready, and offers 
to perform his part, and the other neglects 
or refuses to perform his, he who is ready 
and offers has fulfilled his engagement, and 
may maintain an action for the default of 
the other, though it is not certain that 
either is obliged to 0.0 the first act. The 
third sort is where either party may recover 
damages from the other for the injuries he 
may have received by a breach of the 
covenant8 in his favor; and it is no excuse 
for the defendant to allege a breach of the 
covenants on the 1art of the plaintiff. 
Bailey v. White, 3 lao 330. 

A covenant real has for its. object some
thing annexed to, or inherent in, or con
nected with, land or other real property. 
and runs with the land, so that the grantee 
of the land is invested with it, and may sue 
upon it for any breach happening in his 
time. Davis tI. Lyman, 6 Conn. 249. 

2. A form of action at common law 
to recover damages for the breach of a 
contract under seal. This is the proper 
remedy, under common-law practice, in 
all cases of breach of a promise made 
under seal where the damages are unli
uidated; in such cases, neither assump
sit nor debt can be maintained. It is 
also a concurrent remedy with debt in 
some cases; but is said never to be con
current with assumpsit. 

COVENABLE. Is a French word sig
nifying convenient or suitable; as, covena
bly endowed. It is anciently written con
venable. Termes de la Ley. 

COVENTRY ACT. A notable Eng-
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lish statute, the 22 & 23 Car. II. cb. 1, I the. United. States steam inspection laws, 
punishing mayhem. It derived its name whICh reqmre every ferry-boat, canal-boat, 
f b . . d b It yacht, " or other small craft of light char-
~.om emg occaSlOne y an assau on acter propelled by steam," to be inspected. 

Sir John Coventry. It has been super- United States v. The Mollie, 2 Woods, 318. 
seded by later legislation on the same CRANAGE. A liberty to nse a crane 
subject. for drawing up goods and wares of bnrden 

COVERTURE Marriage, in its from ships and vessels, at any creek of the 
. sea, or wharf, unto the land and to make a 

sense of a status, not in that of a cere- profit of doing so. It also signifies the 
mony; the condition of being married. money paid and taken for the service. 
It is used almost exclusively of woman. Tomlins. 
Covert, or couverte: married. Origi- CRASSA NEGLIGENTIA. Gross 
'nally, covert meant covered, protected, negligence. See NEGI.IGENCE. 

sheltered; but there is no occasion for CREATE. To create il charter or a 
its use in this sense in modern law. corporation is to make one which never ex

Coverture is when a m3;n and woman are 
married together i now whatsoever is done 
conceming the wife iI, the time of the con
tinuance of this marriage is said to be done 
during the coverture, and the wife is called 
a woman covert, and thereby is disabled 
from con tracting with anyone to the pre
jndice of herself or her husband, without his 
consent or privity, or, at least, without his 
allowance and confirmation. Tennes de la 
Le.V· 

COVIN. A secret assent determined in 
the hearts of two or more to the prejudice 
of another i as if tenant for life or tenant 
in tail secretly conspire with another, that 
the other shall recover against the tenant 
for life lands which he holds, &c., to the 
prejudice of the one in reversion; or, if an 
executor or administrator permit jndgments 
to be entered against him by fraud, and 
plead them to a bond, or any fraudnlent 
assignment or conveyance be made, the in· 
jured ~arty may plead covin and obtain re
lief. Termes de la Le.y. 

Covin has been defined by Lord Ellenbor
ough as being a contrivance between two 
persons to defraud or cheat a third. Mix 
v. Muzzy, 28 Conn. 166. 

COW. A heifer, twenty months old, 
and which has not begun to give millt, may 
be exempt from execution as a cow. Car
ruth v. Grassie, 11 Gray, 211. 

Where the writ in replevin described the 
property as a heifer, and the certificate of 
appraisement styled it a cow, held, that the 
variance was not material. Pomeroy v. 
'frimper, 8 Allen, 398. 

In a penal statute which mentions both 
cows and heifers, they shonld be discrimi
nated i and by the term cow must be under
stood one that has had a calf. Rex v. Cook, 
1 Leach Cr. Cas. 123 i 2 East Pl. Cr. 616. 

CRAFT. The expression, "bay or 
river craft, or other boat," in the code of 
Virginia, includes steamboats of five hun
dred tons burden. And the word craft in
cludes all kinds of sailing vessels. The 
Wenonah v. Bragdon, 21 Grat!.680. 

A small pleasnre boat, without deck, pro
pelled by a small Bteam engine, and run 
occasionally by its owners for pleasure 
only, was held not within the provisions of 

isted before, while to renew one is to give 
vitality to one which has been forfeited or 
has expired i and to extend one is to give 
an existing charter more time than origi
nally limited. Moers v. City of Reading, 
21 Pa. St. 188. 

The continuance of an old charter is not 
the creation of a new corporation, and does 
not infringe a constitutional provision re
stricting the creation of new corporations, 
but recognizing and continuing existing 
ones. People v. Marshall, 1 Gilm. 672. 

An act remedying a technical defect in 
the organization of a corporation, e. g. in
sufficiency in the proof or acknowledgment 
of a certificate of organization of a banking 
association formed under a general statnte, 
is not an act to create a corporation. Sy
racnse City Bank v. Davis, 16 Barb. 188. 

CREDENTIALS. Papers which 
give a title or claim to confidence; par
ticularly the letters of commendation 
and power given to an ambassador or 
public minister by tbe power which 
sends him to a foreign court. 

CREDIBLE. Worthy of belief. 
Credibility: trustworthiness; the qual
ity of being entitled to belief . .ziP UC4,t(: 

In general usage, competency an~ 
credibility of witnesses are quite dis
tinct. Credibility, as contrasted with 
competency, implies that the witness is 
one who may testify, and relates to the 
degree of belief with which his st.ate
ments are to be received. But credible 
is sometimes llsed in the sense of com
petent. 

Credible witness, in Conn. Rev. Stat. tit. 
6, § 54, providing for the certification of 
copies of records, means a witness giving 
testimony under the sanction of the witnes
ses' oath, and who may be cross-examined 
as to the existence of the record and the ac
curacy of the copy. Dibble v. Morris, 26 
Conn. 416. 

As used in the Georgia statute of frauds, 
the expression imports that the witnesses 
are not to be idiots, lnnatics, or couvicts. 
Hall v. Hall, 18 Ga. 40. 
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Credible is sometimes synonymous with continuously without immedia.te payment. 
competent. Garland 11. Crow, 2 Bailey, 24. Rindge 11. Judson, 24 N . Y. 64, 71. 

By credible witness, in Mass. Stat. 1783, CREDITOR. Is he that trusts another ~ 
ch. 24, relative to attestation of wills, is with any debt, be it in money or wares. ~ ......... 
meant comp~tent witness. Hawes 11. Hum- (Gowel.) But the word is used in a largerJ <I T-"..l 
phrey, 9 Ptck. 360; s. p. Amory 11. Fel- sense to signify anyone who has a lega1.,. 7 (;NO 
lowes, 6 Mass. 229; Sears 11. Dillingham, 12 claim against another. Mozley!f' W. r 
ld. 368. Where a deed coptains a general cove- 51> 

As used in a · statute (Mass. Stat. 1792, nant of warranty, and there is, at the time 
ch. 32), - requiring that a will disposing of of its execution, a paramount outstauding 
real property shall be attested and sub- title, by which the vendee may be, or act
scribed by three or more credible witnesses, ually is, afterwards evicted, he is a creditor 
- credible is equivalent to competent, it of the covenantor, within the meaning of 
is not construed in the loose popular sense, the statute of frauds (Clay's Dig. 254, § 2), 
as meaning a person of good moral charae- from the execution of the deed. Gannard 
ter and reputation in fact, and personally". Eslava, 20 Ala. 732. 
worthy of belief; but as meaning .a person The use of the words .. creditor;' and 
entitled to be examined in a court of jus- "debtor," in a statute providing that in ae
tice, though subject to have his actual tions to recover back usurious interest paid 
credit weighed and considered by the court the debtor (the creditor being living) may 
or jury; The meaning of the statute is be a witness, does not confine the enact
that the will must be attested by three per- ment to cases where the relation of debtor 
sons competent to be examined as wit- and creditor actually exists at the time of 
nesses in a court of justice, upon the ques- trial. They are used as a designation of 
tions whether the will was duly executed, persons merely. Although the relation has 
and by a person of sound and disposing been wholly dissolved, the person who was 
mind. Haven 11. Hilliard, 23 Pick. 10. a debtor in the loan in qllestion may testi-

CREDIT. Confidence or trust re- fy. Gifford 11. Whitcomb, 9 Gush. 482. 
Creditors, in the provisions of 2 Rev. 

posed in one's ability and intention to Stat. 136, §§ 6,6, _ designating the creditors 
pay what he may . promise. Also, a of a vendor of chattels, who may avail 
term allowed for payment of a price; themselves of the neglect of a mortgagee 
usually spoken of the price of goods to take and hold possession, - includes cred-

itors who become such at any time while 
sold. Credits: the various items in 00- the possession still remains in the mort-
count which are due to the person . con- gagor; and it embraces simple contract 
cerned, in distinction from debits, which creditors, although these cannot assert their 
are due from him. Creditor seems to rights until they have obtained judgment, 

and, as to personal property, execution. 
mean one who has given credit, and has And the holder of a promissory note for 
become entitled to payment in conse- value may be a creditor within the above
quence; but is used for holders of de- mentioned provisions, although the note 

does not become due until after the mort
mands which perhaps did not originate gagor's possession has terJ;llinated. Thomp-
in giving credit. T.hus judgment cred- son v. Van Vechten,6 Abb. Pro 468. But 
itor is one who has recovered and is en- compare 6 Bosw. 373; 27 N. Y. 568. 
titled to payment of a judgment; and Creditor'B bill, or Quit. The term 
whether the judgment was founded on creditor's bill is applied to a bill in 
a commercial indebtedness, or ou a tort, equity, filed by one or more creditors of 
or otherwise, would make no difference. a deceased person in behalf of himself 

As to letter of credit, see LETTER. or themselves and all other creditors 

The credit of an individual is the trust who shall come in under the decree, for 
reposed in him by those who deal with him, an account of the assets and a due set
that he is of ability to meet his engage- tlement of the estate of the deceased. 
ments; and he is trusted, because through The suit commenced by such a bill is 
the tribunals of the country he may be d" 
made to pay. The credit of a government commonly termed a ere ItOr'S srut. 
is founded on a belief of its ability to com- The principle upon which the proceeding 
ply with its engagements, and a confidence is sustained is, that as executors and ad
in Its honor, that It will do that voluntarily ministrators have great power of prefer-
which it cannot be compelled to do. Owen h 
v. Branch Bank of Mobile, 3 Ala. 268. ence at law, courts of equity oug t, ac-

Credit is the capacity of being trusted. cording to the maxim that equality is 
Dry Dock Bank 11. American Life Ins. & equity, to interpose, upon the applica
Trust Co., 3 N. Y. 344, 366. tion of any creditor, by such a bill, to 

In an enlarged and commercial sense, 
credit implies reputation, confidence; a secure a distribution of the assets, with-
basis upon which its possessor may trade out preference to anyone or more cred-

VOL. I. 21 
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itors; and the decree is usually framed 
to effect this purpose. 

These terms are also used, in the 
United States, to designate proceedings 
to enforce the security of a judgment 
creditor against the property or interests 

. of his debtor, sustained upon the theory 
that the judgment is in the nature of a. 
lien upon such property or interest, such , 
as may be enforced in equity. The ob
ject sought is either to remove obstruc
tions to the operation of the legal rem
edy by execution, or to reach property 
not liable to execution; and, to accom
plish this, a judgment creditor may 
compel a discovery and account, either 
from the debtor or a third person; may 
restrain the transfer of property; and 
may obtain a satisfaction of the judg
ment, even out of property not liable to 
execution; the grounds and the nature 
of the relief afforded varying under the 
statutes and practice of different states. 
In -many 9f the states, the creditor's 
suit has been superseded by a proceed
ing in the original action supplementary 
to the execution. 

Creditor's bill, as used in Dlinois Chan
cery Code, §§ 36,37, denotes a bill by which 
a creditor seeks to satisfy his debt out of 
some equitable estate of the defendant, 
which is not liable to a levy and sale under 
an execution at law; not a naked bill to 
remove a fraudulent conveyance out of the 
way of his execution. Newman v. Willetts, 
52 Ill. 98. 

CREEK. Imports a recess, cove, bay, 
or inlet in the shore of a river, and not a 
separate or independent stream; though it 
is sometimes used in the latter meaning. 
Schermerhorn v. Hudson River R. R. Co., 
38 N. Y. 103. 

CREW. The word crew, as used in the 
act of congress of March 3, 1835, § 3,
punishing cruelty by a master or other 
officer, towards the crew, - includes and 
protects the officers as well as the common 
seamen. Whenever, in a statute, the words 
master and crew occur in connection with 
each othElr, the word crew embraces all the 
officers as well as the common seamen. 
United States v. Winn, 3 Sumn. 209, 212; 
1 Law Rep. 63. 

The word crews, in the piracy act of 
1819, ch. 200, includes the master and offi
cers as well as the sailors. Milia udon v. 
Martin, 6 Rob. (La.) 534. 

CRIER. An officer of a court whose 
duty it is to proclaim the opening and 
adjournment; to call the names of par
ties, jurors, and witnesses as they are 

successively wanted; and perform other 
similar services. 

CRIME. An act or omission forbid
den bylaw, under threat of punishment; 
an offence; a wrong considered in its 
aspect of a violation of tbe rights of 
the community. In a narrower sense, 
crime is employed to designate the more 
aggravated offences, and misdemeanor 
the lesser ones; but the better usage is 
to consider crime as including misde
meanor. But the use of the terms 
crime, offence, felony, and misde
meanor is far from uniform, even 
among legal writers. l-f 'lAA:--~ 51: '1/ p.. 

Crimes are divided into mala in se 
and mala prohibita, according as their 
guilt may be known by natural law, or 
is only created by positive prohibition. 

They are called felonies or mi.~de
meanors, according to their grade or 
degree of guilt; measured in various 
jurisdictions by a statutory line of divi
sion. See FELONY; MISDEMEANOR. 

A crime is an act committed or omitted, 
in violation of a puhlic law, either forbid
ding or commanding it; a breach or viola
tion of some public right or duty due to a 
whole community, considered as a C011lIDU
nity in its social aggregate capacity, as 
distinguished from a civil injury. "Crime" 
and" misdemeanor," properly speaking, are 
synonymous terms; though in common 
usage crime is made to denote such 
offences as· are 'of a deeper and more 
atrocious dye. 4 Bl. Com. 5. 

A crime, as opposed to a civil injury, is 
the violation of a right, considered in refer
ence to the evil tendency of such violation, 
as regards the community· at large. 4 Steph. 
Com. 4. 

A crime may be defined to be any act 
done in violation of those duties which an 
individual owes to the community, and for 
the breach of which the law has provided 
that the offender shall make satisfaction to 
the public. Bell. 

Crimes are those wrongs which the gov
ernment notices as injurious to the public, 
and punishes in what is called a criminal 
proceeding, in .its own name. 1 Bish. Cr. L. 
§ 43. 

The distinction between a crime and a 
tort or civil injury, is, that the former is 
a breach and violation of the public right 
and of duties due to the whole community 
considered as such, and in its social and 
aggregate capacity; whereas the latter is 
an infringement. or privation of the civil 
rights of individuals merely. Brown. 

It is not very easy in theory, and it is 
quite impossible according to the English 
law, to lay down any single principle by 
which to distinguish crimes from civil in-
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juries, -private from public wrongs. By 
the English law a distinction exists; but it 
seems wholly technical, depending some' 
times on the situation of the agent; 
sometimes on the nature or relations of 
the thing which is the object of the act; 
sometimes on the manner in which the 
act is done; sometimes on the consequences 
Qf the act, the time of doing it, and other 
grounds which it would be useless to enu
merate, because tbey can be learned thor
oughly only by an acquaintance with the 
law itself. Wharton. 

The New York revised statutes employ 
the terms crime and offence as equivalent 
to each other, and as denoting any offence 
for which any criminal punishment may by 
law be inflicted. 2 N. Y. Rev. Stat. 702, 
§ 22; see Warren, Law Studies (2d Am. ed.), 
366. 

The commissioners who reported the New 
York penal code also based their definitions 
upon the usage which grew up under the 
revised statutes, employing crime and 
offence in the extensive sigmfication, and 
confining felony and misdemeanor to denote 
the classes into which crimes are divided. 
Repm of a Penal Code, § 3. 

Crime and misdemeanor are synonymous 
terms. State v. Corporation, &c., T. U. P. 
Charlt. 236. 

Crime comprehends misdemeanors. Every 
misdemeanor is a crime, though not one of 
the gravest character. Van Meter v. Peo
ple, 60 Ill. 168. 

Crime, as used in a constitutional pro
hibition against involuntary servitude, in
cl udes misdemeanors, - indictable offences 
not amounting to felomes. Be Bergin, 31 
Wis. 383. 

Crime, in the provision of the United 
States constitution (art. 4, § 2) for extradi
tion of persons charged with "treason, fel
ony, or other crime," is synonymous with 
"misdemeanor;" and includes every offence 
below felony, punishable by indictment, as 
an offence against the public. Matter of 
Clark, 9 Wend. 212. 

It includes every offence forbidden and 
made punishable by the laws of the state 
where the offence is committed. Kentucky 
v. Dennison, 24 How. 66, 102. 

It is not confined to what were crimes at 
common law, at the adoption of the con
stitution; but is nomen generalissimum, and 
embraces every indictable offence. It was 
selected in order to extend the regulation 
to all classes of offenders, 'guilty of the 
minor offences, such as assaults, libels, and 
the entire train of similar misdemeanors of 
this grade. Matter of Voorhees, 32 N. J. 
L.139,144. 

A misdemeanor puIrlshable by a fine not 
exceeding $5,000, is within tbe meaning of 
the word crime, as used in the extradition 
clause. Morton v. Skinner, 48 Ind. 123. 

Crime against nature. The offence 
of buggery or sodomy_ 

The pbrase, "crime against nature," in-

eludes both bestiality and sodomy; just as 
felony includes murder, larceny, &C. Aus
man v. Veal, 10 Ind. 356. 

CRIMEN. Crime. Also, aCcusation. 
Used in some Latin phrases pertaining 
to criminal law. 

Crimen falsi. The crime of falsifying_ 
ThIs expression, in modern use, at 

least, is not so much the name of any 
one distinct crime as the designation of 
a class i being those which involve falsi
fication or deception. Forgery is a 
prominent example; but others are in
cluded, such as counterfeiting money or 
official seals, making or dealing by false 
weights or measures, perjury, and per
haps adulteration of provisions, falsifica
tion of writings, and the like. 

The use of the term is not uniform in 
respect to what offences are embraced. 

The technical signification of the term 
crimen falsi is understood to be forgery 
of any kind, perjury. dealing with false 
weights and measures, altering the current 
coin, making false . keys, and the like. 
Johnston v. Riley, 13 Ga. 97 .. 

The crimen falsi includes the offence of 
attempting to secure the conviction of 
another and innocent person for a crime one 
has one's self committed. Webb v. State 
29 Ohio St. 351, 358. ' 

It does not include the statutory offence 
of arson in the third degree. Harrison v. 
State, 55 Ala. 239. 

The terms crimen falsi and infamous crime 
are not co-extensive. The latter includes 
only those species of the crimen falsi which 
may injuriously affect the admiIiistration of 
justice by the introduction therein of false
bood and fraud, such as forgery. United 
States v. Block, 4 Sawyer, 211. 

Crimen furti. The crime of theft. 
Crimen incendii. The crime of burn

ing. 
Crimen innominatum. 

less crime. A term for 
sodomy. 

The name
buggery or 

Crimen lresre majestatis. The crime 
of wounding majesty; that is, treason. 

Crimen raptfts. The crime of rape. 
Crimen roberire. The crime of rob

bery. 
CRIMINAL, n. A person who has 

committed crime; one guilty of an of
fence. Criminal, adj.: that which in
volves or is affected by the guilt of a 
public offence i also, that which per
tains to or is connected with the law of 
crimes, or the administration of penal 
justice. 
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Criminal act, or action. Either 
phrase is equivalent to crime; or is 
sometimes used with a slight variation 
of meaning, as if the legal guilt of the 
thing done were not absolutely sure, or 
not very gross. It is an euphemism for 
" crime." 

Criminal action, or prosecution. A 
snit instituted for the enforcement of 
penal law, to secure the conviction and 
punishment of an offender. "Prosecu
tion " alone, when used in the sense of 
a legal proceeding, and in ordinary con
text, sufficiently indicates that a pro
ceeding for crime is intended, withont 
a prefix of the word criminal. See also 
CIVIL ACTION. 

Criminal case. An action, snit, or 
cause institnted to secure conviction and 
punishment for a crime. See CASE. 

Criminal cases are those which involve a 
wrong or injury done to the republic for 
the punishment of which the offender is 
prosecuted in the name of the whole peo
ple. Grimball 1J. Ross, T. U. P. Charlt.175. 

Prosecutions for violations of a license 
law are not criminal cases in the sense of 
the term as used iu the Georgia constitu
tion, which provides tha.t the superior courts 
shall have exclusive jurisdiction in all crim
inal cases, except those specified. Floyd v. 
Commissioners of Eatonton, 14 Ga. 354. 

Criminal cases includes prosecutions for 
all offences not crimes or misdemeanors, 
but iu the nature of crimes, and which are 
punished, not by indictment, but by forfei
tures and penalties. It includes all qui 
tam actions, prosecutions for bastardy, in
formations in the nature of a quo warranto, 
and suits for the violation of ordinances. 
Wiggins v. City of Chicago, 68 Ill. 372; 
compare Woodward v. Squires, 39 Iowa, 
435. 

A statute declaring fees of court officers 
in criminal cases chargeahle to the county 
does not include prosecutions founded upon 
city ordinances and conducted in tribunals 
of the municipality. Mixer v. Supervisors 
of Manistee, 26 Mich. 422. 

Criminal cases, in the Massachusetts 
statute allowing peremptory challenges of 
jurors, includes a proceeding under a claim 
for liquors seized as kept with intent to sell 
unlawfully. Commonwealth 11. Intoxicat-
ing Liquors, 115 Mass. 142. . 

Criminal conversation. Adultery, 
considered in its aspect of a civil injury 
to the husband entitling him to dam
ages; the tort of debauching or seducing 
of a wife. Often abbreviated to crim. 
con. 

Criminal court. Those courts which 
are charged with the administration of 

the law of crimes and punishments are 
often styled, collectively, the criminal 
courts. 

Criminal information. A species of 
prosecution which may in a proper case 
be instituted for the enforcement of the 
criminal law, without the interposition 
of a grand jury, and by the attorney
general or other law officer of govern
ment. See INFORMATION. 

Criminal informations are of two sorts : 
1. Ex officio, which is a formal written sug
gestion of an offence committed, filed by 
the attorney-general, or in the vacancy of 
that office by the solicitor-general, in the 
court of queen's bench, without the inter
vention of a grand jury. It lies for misde
meanors only, and not for treasons or fel
onies. The usual purposes are seditious or 
blasphemous libels or words, seditious riots 
not amounting to treason, libels upon the 
queen's miuisters, the judges or other high 
officers, reflecting upon their conduct in the 
execution of their official duties; obstruct
ing such officers in the execution of their 
duties; against officers themselves for 
bribery, or for other corrupt or oppressive 
conduct. The information is filed in the 
crown office without the previous leave of 
the court. 2. Information by the master of 
the crown office, which is filed at the in
stance of an individual, with the leave of 
the court; and usually confined to gross 
and notorious misdemeanors, riots, batteries, 
libels, and other immoralities. Wha,ton. 

Criminal law. That branch of juris
prudence which treats of crimes and 
punishments. 

Criminal-law consolidation acts. 
The Stat. 24 & 25 Vict. ch. 94-100, 
passed in 1861, for the consolidation of 
the criminal law of England and Ireland. 
They have been of great iinportance as 
a codification of the English modern 
criminal law, and have been separately 
published in several forms. 

Criminal letters. A form of criminal 
prosecution in Scotland, corresponding 
to a criminal informati-on ill England. 

Criminal process. Process issued 
for the commencement of a criminal 
action or prosecution. 

Criminal process issues to compel a per
son to answer for a crime or misdemeanor, 
where punishment of some kind or other 
must be the consequence of conviction. 
Ward v. Lewis, 1 Stew. 26. 

CRIMINALITER. Criminally. This 
term is used, in distinction or opposi
tion to the word civiliter, civilly, to dis
tinguish a criminal liability or prosecu
tion from a civil one. 
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CROPPER. One who, having no in
terest in the IRnd, works it in consideratio.n 
of receiving a portion of the crop for hIS 
labor. Try v. Jones, 2 Raw/e, 11. 

The difference between >l, tenant and a 
cropper is: a tenant has an estate in the 
land for the term, and, consequently, he has 
1\ right of property in the crops. Until 
division, the righ t of property and of posses
sion iIi the whole is the tenant's. A cropper 
has no estate in the land; and, although he 
has in some sense the possession of the 
crop, it is the possession of a servant only, 
and is, in law, that of the landlord, who 
must divide off to the cropper his share. 
Harrison v. Ricks, 71 N. C. 7. 

CROSS, n. In the execution of 
writings, >l. person unable to write may 
make the sign of the cross, and his 
name may be written in juxtaposition 
with it by some person for him j and 
this is a good execntion. 

CROSS, ad}. Is applied to various 
demands and proceedings which are 
connected in subject-matter, but run 
counter to each other. 

CroRscaction. A having brought an 
action against B, if B brings an action 
against A in reference to the same trans
action, the second action is calle~ a 
cross-action. 

Cross-appeal. If both parties to a 
judgment are dissatisfied therewith, and 
each accordingly appeals, the appeal of 
each is called a cross-appeal in relation 
to that of the other. 

Cross-bill. A bill filed by a defend
ant in a suit in equity, against the com
plainant or other defendants in the 
Bame suit, or against both, touching the 
matters in question in the original bilL 
The object sought is usually to obtain a 
discovery, or to obtain full relief for the 
defendant as well as the complainant, by 
iutroducing matters not proper to be set 
up by answer, or to obtain relief be
tween tJ:te defendants. A cross-bill 
should state the original bill, and the 
proceedings thereon, and the rights of 
the defendant exhibiting the bill which 
are necessary to be made the subject of 
a cross-litigation, or 'tl).e grounds on 
which he resists the claims of the plain
tiff in the original bill, if that is the ob
ject of the new bill. But it should not 
introduce new parties, or new and dis
tinct matters. It is considered as II de
fence to the original bill j both causes 

proceed and are heard together, and are 
disposed of by II single decree. 

A cross-bill is preferred by one or more 
of the defendants, in answer to an original 
petition which is pending against them, for 
the purpose of obtainlng a discovery from 
the plaintiff in the original peti ,tion, of some 
matters of which the defendant hath no 
other evidence, and to introduce into the 
case certain matters and things which 
could not be properly disclosed by an an
swer only, in order to enable the court to 
do more perfect justice in the cause 
amongst all the parties concerned. Termes 
de la L ey; 1 Root, 579. 

A cross-bill is a bill brought by a defend
ant against a plaintiff, or other parties in a 
former bill depending, touching the matter 
in question in that b!1l. It is usual!y 
brought either to obtarn a necessary dis
covery of facts in aid of the defe~ce to the 
original bill, or to obtain full relief ),0 all 
parties in reference to the matters of the 
original bill. It is to be treated as a mere 
auxiliary suit. Ayres v. Carver, 17 How. 
591; Kidder v. Barr, :l5 N. H. 235. 

A cross-bill is a species of pleading, used 
for the purpose of obtaining a di~covery 
necessary to the defence, or to ohtall? some 
relief founded on the collateral claIms of 
the party defendant to the original suit. 
Tison v. Tison, 14 (la. 167. 

In the very elementary nature of the 
thing, a cross-bill is a hill filed by a party 
defendant to a suit; and it must be so 
framed that both causes may be heard to
gether, and one decree cover both. Mc
Dougald v. Dougherty, 14 Ga. 674. 

Cross-demand. A having preferred 
a demand against B, if B opposes it 
by preferring a demand against A, this 
is called a cross-demand. 

Crosa-errors, arise where the respon
dent in a writ of error assigns errol'S 
upon his part. 

CroRR-examination. The examina
tion of a witness on behalf of a party 
against whom the witness has been 
called and examined, conducted in the 
hope of eliciting something to break the 
force of his previous or direct examina
tion. 

Cross-remainder, is where each of two 
grantees has reciprocally a remainder in 
the share of the other. (2 BI. Com. 381; 
1 Steph. Gam. 354.) Thus, if an estate 
be granted as to o.ne-h~lf to. A f~)r life, 
with remainder to hIS chIldren III tall, WIth 
remainder to B in fee-simple; and, as to 
the other half, to B for life, with !emainder 
to his children in tail, with remamder to A 
in fee-simple, - these remaindellS are called 
cross-remainders, Mozley ~ W . 

CROSSED CHECK. A check 
crossed with two Jines, between which are 
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either the name of a bank or the words 
" and company," in full or abbreviated. In 
the fo,rmer !:ase, the banker on whom it is 
drawn must not pay the money for the 
check to any other than the banker named; 
in the latter case, he must not payit to any 
other than a banker. 2 Steph. Com. 118, 
note (c) ; Stat. 19 !t 20 Viet. ch. 25; 21!t 22 
Viet. ch. 79. 

CROWN, n. Is often put for the 
royal power. Crown, adj.: that which 
concerns or pertains to the sovereign; as 
in these phrases: 

Crown cases. Prosecutions on be
half of the king (or queen) ; criminal 
cases. Crown cases reserved are ques
tions of law which arise at criminal 
trials (except in the case of demurrers), 
and are referred to the court of criminal 
appeal. 

Crown debts. Debts due to the 
crown. 

Crown lands. The demesne lands 
of the crown. 

Crown law. Criminal law, in Eng
land. 

Crown office, or side. The crimi
nal office or branch of the court of king's 
or queen's bench. 

Crown paper. A paper containing 
the list of criminal cases which await 
the hearing or decision of the court. 

CRUELTY. Inhuman conduct to
wards living creatures; wanton or care
less infliction of pain upon the body; in
jury of the person or feelings; abuse j 
ill-treatment. 

What constitutes cruelty to a person 
depends upon the relation of the parties 
concerned. Where an act, which in 
common parlance would be described 
as cruel, is committed by one individual 
upon another, as separate, independent 
members of the community, the term 
cruelty is not usually employed: the act 
is termed assault, malicious mischief, 
mayhem, &C. Cruelty is more appro
priate where the parties sustain a spe
cial relationship j as that of husband 
and wife, parent and child, guardian 
and ward. 

Cruel includes both wilfulness and ma
liCIOUS temper of mind with which an act 
is done, as well as a high degree of pain 
inflicted. Acts merely accidental. though 
they inflict great pain, are not cruel in the 
sense of the word as used in statutes against 
cruelty. Commonwealth v. McClellan, 101 
Muss. 34, 

Flogging is not" a r.mel and unusual pun
ishment," within the meaning of the third 
section of the act of March 3, 1835 (4 Stat. 
at L. 776). United States v. Collins, 2 Curt. 
194. 

1. With respect to the relation of hus
band and wife, the cruelty which enti
tles the injured party to a divorce is 
conduct which endangers the life or 
health of the complainant, and renders 
cohabitation unsafe and intolerable. 
Many decisions establish this proposi
tion. See 7 U. S. Dig. 322, 'If 3755. 

To constitute legal cruelty, there must 
be good ground to apprehend danger to 
life, limb, or health. There must be a rea
sonable apprehension of bodily hurt. Ev
ans v. Evans, 1 Hag. Cons. Rep. 35; Dysart 
v. Dysart, 11 JUT. 490; Odom II. Odom, 36 
Ga. 286; Perry v. Perry, 2 Paige, 501. 

Cruel and inhuman treatment, under the 
Wisconsin statute granting divorce for such 
cause, is such conduct as would render it 
unsafe and improper for the wife to live 
with her husband. Johnson v. Johnson, 4 
Wis. 136. 

Blows inflicted by a husband on his wife 
constitute cruelty. Armant o. Husband, 4 
La. Ann. 137. 

If the husband inflicts on the wife, by 
force or violence, bodily pain or suffering, 
and especially degrading pain or suffering, 
such as cow-hiding or whipping, this would 
be cruel treatment. But this, and such as 
this, is not all that constitutes cruel treat
ment. The commission of acts which outrage 
the feelings of modesty and decency, such 
as threatening to commit, or attempting to 
commit, adultery, or cursing, abusing, or 
using insulting and opprobrious language, 
where done between husband and wife, 
whether by the husband to the wife, or by 
the wife to the husband, and in the knowl
edge or coming to the knowledge of both; 
these also, if persisted in and unatoned for, 
constitute cruel treatment. Gholston v. 
Gholston, 31 Ga. 625. 

For a husband to charge his wife with 
adulterous intercourse, without ground, is 
undoubtedly an act of gross cruelty. Pink
ard v. Pinkard, 14 Tex. 356; Cook v. Cook, 
11 N. J. Eq. 195. 

Or to attempt to draw his wife to his bed 
when he is violently affected witJ! a vene
real disease, is also cruelty. Durant u. 
Durant, 1 Hag. Ecc. Rep. 733, 768, note. 

An attempt on the part of a husband to 
debauch his own women-servants is a 
strong act of cruelty, as being an indignity 
and outrage to his wife's feelings. [d. 

Violent and reckless conduct of a 
drunken husband towards an inoffensive 
wife comes within tbe cruelty denominat
ed srevitia, although, when sober, he is good
natured and affectionate. Lockridge v. 
Lockridge, 3 Dana, 28. 

Where a husband is habitually intoxi
cated, and in this condition threatens hie 
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wife with violence, pursues her through the 
house and yard and attempts to strike her 
with a chair: or when he returus home at 
midnight and abuses and kicks her,-such 
conduct comes within the legal meaning of 
cruelty. Hughes v. Hughes, 19 Ala. 307. 

Words of menace, intimating a malig
nant intention of doing bodily harm, and 
even affecting the security of life, are legal 
cruelty. The court is not to wait till the 
threats are carried into execution: bnt is to 
interpose where the words are such as might 
raise a reasonable apprehension of violence, 
and excite such fear and terror as make the 
life of the wife intolerable. D' Aguilar v. 
D'Aguilar,l Hag. Ecc. Rep. 773, note: Ma
son v. Mason, 1 Edw. 278. 

Menaced violence, such as threatening to 
cut an arm off, or to run the body through 
with a red-hot poker, while at the same 
time brandishing it, and other exhibitions 
of passion which might terminate in actnal 
violence, are sufficient to found a case of 
legal cruelty. Hulme v. Hulme, 1 Add. Ecc. 
29. . 

The hu.band taking to a separate bed is 
not pleadable as cruelty. D'Aguilar v. 
D' Aguilar, 1 Hag. Ecc. Rep. 773, note. 

Word of abuse and reproach create only 
resentment, and are not legal cruelty. Id. 

Even a threat of violence, when none is 
offered, does not constitute a sufficient 
ground of divorce. Shell v. Shell, 2 Sneed, 
716. 

The husband's refusal to permit his wife 
to attend a church, of which she is a mem
ber, is not ground for a separation. Law
rence v. Lawrence, 3 Paige, 267. 

Mere austerity of temper, petulance of 
manners, rudeness of language, a want of 
civil attentiou and accommodation, even 
occasional sallies of passion, if they do not 
threaten bodily harm, do .not amount to 
legal cruelty. Still less is conduct cruelty 
where it wounds not the natural feelings, 
but the acquired feelings, arising from par
ticular rank and station. Evans v. Evans, 
1 Hag. Cons. Rep. 35. 

The charge of cruelty must be sustained 
by grave and weighty facts, which show 
that the duties of the married life cannot 
be discharged. Tantalizing language on 
the part of the husband, supplying his wife 
with scanty clothing when his means are 
ample, and other acts of meanness, will not 
sustain the charge. Johnson v. Johnson, 
4 Wis. 135. 

Smashing dishes, using grossly improper 
language, and threats to kick from the 
house, are insufficient to establish a charge 
of cruelty as ground of divorce. Close v. 
Close, 24 N. J. Eg. 338. 

Pulling or twisting a wife's nose in a 
harsh and vulgar manner, when done but 
once, does not constitute cruelty in the 
sense that the wife's life is thereby ren
dered burdensome and intolerable. Rich
ards v. Richards, 37 Pa. St. 225. 

Mental anxiety, excitement, bodily ill
ness, though occasioned to the wife by the 

conduct of the husband, does not constitute 
cruelty, unless such conduct is accom
panied with violence or threats of violence. 
Chesnutt v. Chesnutt, 1 Spin/cs, 196. 

To sustain a bill for a separation, by the 
husband, it is not sufficient to show a single 
act of violence on the wife's part, or even a 
series of acts; he must establish such a. 
continued course of bad conduct on the part 
of the wife, towards himself and those 
under his care and protection, as to satisfy 
the court that it is unsafe for him to cohabit 
or live with her. Hence it is proper to set 
forth acts of violence and misconduct to
wards the complainant's children, visitors, 
and servants. Perry v. Perry, 1 Barb. Ch. 
516. 

2. With respect to children, laws have 
recently been enacted specifically to 
prevent cruelty to children; chiefly, 
however, by promoting the organization 
of societies to watch the welfare of that 
class of children who are pecnliarlyopen 
or subject to abuse, rather than byintro
ducing any new views as to what consti
tutes cruelty. By the New York act of 
April 21, 1875, relating to incorporation 
of societies for the prevention of cruelty 
to children, any such society may prefer 
a complaint before any c~urt ·or magis
trate,. having jurisdiction, for the vio
lation of any law relating to or affecting 
children. Under this act societies have 
been organized in New York city, 
Rochester, Newburgh, and Buffalo, and 
there are similar societies in New Hamp
shire, San Francisco, Cleveland, and 
Philadelphia. Delafield on Children, 
1876. These societies are authorized 
to prosecute parties who maltreat chil
dren, on the general ground of cruelty. 
The abuses which existing statutes char
acterize as misdemeanors are thus, in 
effect, brought into the category of acts 
of cruelty to children. Acts of this 
description are the employment of chil
dren as acrobats or beggars, the seduc
tion or abduction of children, harsh 
treatment of apprentices, &c. 

3. What constitutes cruelty to ani
mals has been the subject of an impor
tant advance in jurisprudence. The 
early administration of the law was 
founded upon two ideas; that animals 
(many of them) are property, and any 
ill-treatmeqt of one which depreciates 
its value is a wrong to property; aUd 
that inhuman and barbarous treatment 
of animals is shocking or demoralizing 
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to persons who witness it, and therefore 
an offence in the nature of nuisance. 
More recently has been developed the 
view that sentient life should be, for its 
own sake, protected by the law from ' 
wanton, reasonless infliction of suffer
ing. Founded on this view, and origi
nating in a movement initiated by the 
New York society for the prevention of 
cruelty to animals, laws and efficient 
societies for the prevention of cruelty to 
animals have been established in nearly 
all the states and territories of the 
Union. Throughout the world there 
were, in 1876, 229 of these societies. 
Their labors have had an important 
effect in developing the meaning of the 
term cruelty. 

Where a cow was stoned, clubhed, and 
beaten to death in the streets of Washing. 
ton, D. C., the court held that the gist of 
the offence was the public cruelty of the 
act which brought it within the category of 
nuisauces. United States v. Jackson, 4 
Cranch C. Ct. 483. 

Tying the tongue of a calf to prevent 
its sucking a cow, was held punishable in 
Morris & Clark's Case, 6 N. Y. City Hall 
Rec.62. ' 

Cock-fighting must be considered It bar
barous diversion, which ought not to be 
em,ouraged or sanctioned in a court of jus
tice, and cruelty to these auimals in throw
ing sticks and stones at them, forms part of 
the debortatory charge of judges to grand 
juries. It makes little difference whether 
they are lacerated by sticks and stones, or 
by the bills of each other. Lord Ellen
borough iu Squires v. Whisken, 3 Camp. 
)40; Bates v. M'Cormick, 9 L. T. Rep. N. s. 
176. 

Cruel beating or torture, for the purpose 
of training or correcting an intractable 
animal; pain inflicted in wanton or reckless 
disregard of the suffering it . occasioned, 
a nd so excessive in degree as to be cruel; 
torture inflicted by inattention and crimi
nal indifference to the. agony resulting 
from it, as in the case of an animal con
fined and left to perish from starvation, 
- are all punishable under Mass. Gen. 
Stat. ch. 146, § 41, against cruel treat
ment of animals, even if it does not appear 
that pain was the principal object. Severe 
pain inflicted upon an animal, for the mere 
purpose of causing pain or indulging vin
dictive passion, is cruel. Commonwealth v. 
Lupkin, 7 Allen, 679. 

Where colts are confined in a barn-yard, 
and then driven over scytbes maliciously 
placed in the bar-way, the act is wanton 
cruelty, and punishable as a mi~demeauor. 
State v. Briggs, 1 Aik. 226. 

Under Stat. 12 & 13 Vict. ch. 92, providing 
for the puuishment of cruelty to animals, 
the word cruelty means the unnecessary 

abuse of any animal; and the cruelty to be 
prevented by it is as great when practised 
upon a pigeon, turkey, or other domestic 
bird, as upon a domestic quadruped. Budge 
v. Parsons, 3 Best !l" S. 382. 

By N. H. Rev. Stat. ch. 219, § 12, if any 
person wilfully aud maliciously kills, maims, 
beats, or wounds any horse, cattle, sheep, or 
swine, he shall be punished by fine or im
prisonment, or both. This law was designed 
to restrain . the exercise of cruelty to ani
mals, and is fouoded upon a high moral 
principle, which denounces the wanton and 
unnecessary intliction of pain even upon 
animals created for the use of man, as con· 
trary alike to the principles of Christianity 
aud the spirit of the age. At the same time, 
there is no purpose to interfere with the 
infliction of such chastisement as may be 
necessary for the training or discipline by 
which such animals are made useful. The 
distinction is between that chastisement 
which is really administered for purposes 
of training and disciplille, and tbe beating 
and needless infliction of pain, which is dic
tated by a cruel disposition, by violent 
passion.s, a spirit of revenge, or reckless 
indifference to the sufferings of others. If 
resorted to in good faith and for a proper 
purpose, it will 1I0t be necessarily malicious 
because it may be deemed to be excessive; 
but the undue severity should be carefully 
weighed by the jury in determining wbether 
it was not in fact dictated by a malevolent 
spirit, and not by any justifiable motive. 
State v. Avery, 44 N. H.392. 

In respect to offences consisting in cru
elty to animals, the N. Y. Stat. 1867 is to be 
deemed declaratory of the common law; 
and driving a horse, while ignorant that it 
is sick or sore, is not, per se, tormenting or 
torturing it, within the meaning of the act. 
Stage Horse Cases, 16 Abb. Pro N. S. 61. 
. By the New York act relating to ani
mals, cruelty includes every act, omission, 
or neglect w hereby unjustifiable physical 
pain, suffering, or death is caused or per
mitted. Laws, 1874, ch. 12, § 8. 

CRUISE. Imports a definite place, as 
well as time of commencement and termi
nation, unless such construction is repelled 
by the context. When Dot otherwise spe
cially agreed, a cruise begins and ends in the 
country to which a ship belongs, and from 
which she derives her commission. The 
Brutus, 2 Gall. 626. 

Cui Heet quod magnus, non debet 
quod minus eot non lieere. He who 
has autpol'ity to do the more important 
act shall not be debarred from doing 
what , is of less importance. A man 
having power to do a thing, may do less 
than such power authorizes him to do. 
This maxim is contained within the 
more general principle, omne majus con
tinet in se minus, q. v., - the greater 
contains the less, - and is a rule of very 
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general application. Thus, in the law of 
real property, one who has a power to 
convey in fee-simple may grant for life 
or for a term of years; the estate in fee
simple including all the others. The 
most frequent application of the maxim 
is in the law of principal and agent, in 
determining the validity of acts of an 
agent under a general authority. 

Cuicunque aliquis quid ooncedit, 
concedere videtur et id sine quo res 
ipsa esse non potuit. To whomsoever 
anyone grants any thing, he is supposed 
to grant also that without which the 
thing itself could not exist. By a grant 
of any thing, all the means to attain it, 
and all the fruits and effects of it, are 
granted also; and pass inclusive together 
with the thing, by the grant of the thing 
itself, without express mention. In the 
case of Lord t'. Commissioners of Syd
ney, 12 Moo. P. C. 499, the rule is thus 
expressed by Lord Coleridge: "If you 
grant any thing, you are presumed to 
grant, to the extent of your power, that 
without which the thing granted cannot 
be enjoyed." This is a fundamental 
maxim in the constrnction of convey
ances of real estate. One of the famil
iar illustrations is the case of a convey
ance of a piece of ground surrounded by 
other lands of the grantorj by which a 
right of way to come to it, over other 
lands of the grantor, passes to the 
grantee. So a right of way appurte
nant to land passes to the tenant even 
by a parol demise of the land, where 
nothing is said about it at the time of 
the demise. By the grant of trees, 
power is granted to enter on the land 
and take them away; and by a grant of 
fish in a pond is granted power to come 
upon the banks and fish for them. The 
same principles apply to reservations 
and exceptions as to grants, and, in like 
manner, to the rights of tenants to em
blements, way-going crops, &c. So, by 
a mere license or permission to use a 
thing, every thing is granted necessary 
for the grantee to have and enjoy such 
use; as where one has a license to lay 
pipes in the land of another to convey 
water, he may enter and dig the land 
in order to repair the pipes, although 
the soil belongs not to him, but to such 
other person. 

But the maxim must be understood as 
applying only to such things as are inci
dent to the grant, and directly necessary 
to the enjoyment of the thing granted. 
Thus, as to one of the illustrations al
ready given, a way of necessity is limi
ted by the necessity which created it; 
and when such necessity ceases, the right 
of way also ceases; hence, if, at any sub
sequent period, the party who was enti
tled to such way can, by passing over his 
own land, come to t4e place to which it 
led by as direct a course as he could by 
using the old way, the way ceases to 
exist as a way of necessity. So, under 
a grant of fish in ponds, the grantee 
may, as already stated, come upon the 
banks to fish for them; but he cannot 
cut the banks to drain the ponds. 

The general principle applies to grants 
from a sovereign or government, as well 
as to private grants. Thus a corporate 
franchise carries with it the power to 
make by-laws, as incident to the general 
powers of the corporation, and all other 
powers necessary for carrying into effect 
the objects for which the corporation ·is 
created. 

Cuilibet in sua arte perito est cre
dendum. Anyone skilled in his own 
art is to be believed. Persons of skill 
in any particular science, trade, or pro
fession are received as witnesses, not 
only to speak to facts, but also to give 
their opinions; contrary to the general. 
rule that the opinion of a witness is 
not evidence. Such witnesses are termed 
experts, q. v. The fact that such a 
witness has the necessary skill must be 
proved by a preliminary examination; 
but that being established, he may give 
his opinion either upon facts known to 
himself, or upon a statement of facts by 
other witnesses, or in answer to· a hypo
thetical question setting forth the facts 
so stated. Thus the opinion of medical 
men as to the state of a patient whom 
they have seen is competent evidence; 
and in cases where they have not them
selves seen the patient, their opinions 
upon the nature of his symptoms, as de
scribed by other witnesses who have seen 
him, are admissible. 

Cujus est dare, ejus est disponere. 
Whose it is to give, his it is to dispose. 
He who can give, can also regulate the 
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disposal of the gift. This maxim sets 
forth the principle upon which the feu
dal system of feoffment depended, but 
is to be understood as applying to 
modern grants in a qualified sense only. 
The bargainor of an estate may, stnce 
the land 'moves from him, annex such 
conditions as he pleases to the estate 
bargained, provided they are not illegal, 
repugnant, or impossible; and, as be
tween landlord and tenant, the landlord 
may annex whatever conditions he please 
to his grant, provided they are not ille
gal or unreasonable. Upon this prin
ciple, a covenant by the tenant not to 
assign is valid, the landlord having a 
right to exercise his judgment with re
spect to the person to whom he trusts 
the management of his estate. Broom 
Max. 459. But a person having merely 
the power to give, has not, necessarily 
and in every case, the power also to 
regulate the disposition of the gift. 
Thus, where a power of apportionment 
is given to a parent under a marriage 
settlement or a will, to apportion a cer
tain fund among certain persons in such 
proportion as he pleases, he has undoubt
edly the power to give, but he cannot 
regulate the disposal of the gift by any 
conditions not authorized by the power 
under which he acts. 

The right of thus regulating the prop
erty or estate conveyed is termed the 
jus disponendi (q. v.) of the grantor or 
landlord. 

Cujus est instituere, ejus est abro
gare. Whose it is to institute, his it is 
to abrogate. He who institutes or 
ordains may abrogate. The significa
tion of this maxim is so limited by ex
ceptions and qualifications, that it can 
scarcely be considered a general princi
ple. Its application is almost limited to 
things which one institutes not only by, 
but for, himself. Contracts may, gener-

• ally, be abrogated or altered by those 
who made them. Statutes may be re
pealed by the authority which enacted 
them. A will may be revoked or al
tered at any time before the death of 
the testator. But there are many cases 
in which the person from whom a right 
proceeds cannot recall the right con
ferred, and where , one cannot abrogate 
that which he has once settled or insti-

tuted. The grantor even in a deed of 
gift cannot, after delivery of the deed, 
recall or alter the gift at will. Parents 
who have by marriage settlement con
ferred upon the children of the marriage 
certain rights cannot, either separately 
or together, abrogate what they have thus 
done, so as to lessen the children's rights. 
And, in general, the maxim does ,not 
apply in cases where, by the thing' set
tled or ordained, rights have been vested 
in or conferred upon a third party. 

Cujus est solum, ejus est usque ad 
cCIllum et ad inferos. He who owns 
the soil, owns it to the sky and to the 
centre of the earth. The owner of 
land owns also every thing above and 
below it to an indefinite extent. Land, 
in its legal signification, has an indefinite 
extent upwards as well as downwards; 
upwards, therefore, no man may erect 
any building or the like, to overhang 
another's land; and downwards, what
ever is in a direct line between the sur
face of any land and the centre of the 
earth belongs to the owner of the sur
face. So that the word land includes 
not only the face of the earth, but any 
thing under it or over it; and if a man 
grants all his lands, he grants thereby 
all his mines, his woods, his waters, and 
his houses, as well as his fields and 
meadows. But this maxim states mere
lya presnmption, which may be rebutted 
by showing a distinct title to the soil, 
and to that which is above or beneath 
it. Thus one may have an inheritance 
in an upper chamber, though the lower 
buildings and soil be in another. So 
mines may form a distinct possession and 
different inheritance from the surface;
and it frequently happens that a person 
entitled both to the mines and the land 
above conveys away the land, excepting 
out of the grant the mines which would 
otherwise have passed under the convey
ance of the land; and thus one has the 
land above and another the mines below. 
Broom lJfax. 398. 

CULPABLE. Means not only crimi
nal, but censurable; and, when the term is 
applied to the omission by a person to pre
serve the means of enforcing his own rights, 
censurable is more nearly an equivalent. 
As he has merely lost a right of action 
which he might voluntarily relinquish, and 
bas wronged nobody but himself, culpable 
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neglect conveys the idea o~ negiect w~ich 
exists where the loss can faIrly be ascnbed 
to the party's own carelessness, improvi
dence, or foily. Waltham Bank v. Wright, 
8 Allen, 121-

Culpable negligence is the omission to do 
something which a reasonable and prudent 
man would do, or the doing of something 
which such a man would not do, under the 
circumstances surrounding each particular 
case' or it is the want of such care as men 
of o:dinary prudence would use under s~mi
lar circumstances. Woodman v. Nottmg
ham, 49 N. H.387. 

CULPRIT. A mild term imputing 
crime j applied to one accused, but not 
yet convicted, or to oue doubtless guilty, 
but of an offence not heinous. 

Blackstone believes it an abbreviation of 
the old forms of arraignment, whereby, on 
thc prisoner's pleading not guilty, the clerk 
would respond: culpabilis, prit; i. e. he is 
guilty and the crown is ready. It was (he 
says) the viva voce replication, by the clerk, 
on behalf of the crown, to the prisoner's 
plea of IWn culpabilis; p"it being a technical 
word, anciently in use in the formula of 
joining issue. 4 Bl. Com. 339. 

Doualdson says the clerk would ask the 
prisoner: Are you guilty or not guilty 1 
Prisoner: Not guilty. Clerk: Qu' if paroit 
(may it appear so); how will you be 
tried 'I These words, hurriedly pronounced, 
came to sound: Culprit, bow will you be 
tried 1 

Christian cxplains prit as a corruption 
of pnt, written for ponit, wbich stood for 
ponit se super patriam, the declaration that 
issue was joined. 3 Sharsw. Bl. 340, note 
9. 

Webster pronounces such derivations er
roneous, and says the word is a modifica
tion of culpit, or culped, participle of a 
supposed verb to culpe, to a<:cuse or charge 
with crime. 

Wharton derives it from culpa, one who is 
indicted. 

CULTIVATED. A field on which a 
crop of wheat is growing is a cultivated 
field, although not a stroke of labor may 
have been done in it since the seed was put 
in the ground, and it is a cultivated field 
after the crop is removed. It is, strictly, a 
cultivated piece of ground. State v. Allen, 
13 Ired. L. 36. 

Cnm onere. "Vith tbe burden; sub
ject to an incumbrance or cbarge. A 
purcbaser with knowledge of an incum
brance upon the property purchased 
takes the property cum onere j that is, 
snbject to the incumbrance. 

Cum testamento annexo. With the 
will annexed. Where a will does not 
name any person as executor, or does 
]lot name a person capable to act as sucb j 
or where the person or persons named 

refuse to act, and administrators are 
appointed to carry out the provisions of 
the will, - sucb administration is termed 
administration cum testamento annexo, 
and tbe persons appointed are called 
administrators cum testamento annexo; 
tbe use of the phrase being derived from 
the reference in the letters of admin istra
tion to the will annexed. 

CUMULATIVE. Additional; that 
wbich is superadded to another thing 
of the same nature, and not substituted 
for it. 

Cumulative evidence, or testimony, 
is additional evidence, &c., offered to 
establish a fact to which witnesses have 
already testified. 

Evidence is cumulative which merely 
multiplies witnesses to any or more of the 
facts hefore investigated, or only adds other 
circumstances of the same general char
acter. Waller v. Graves, 20 Conn. 305. 

Evidence is cumulative, when it goes to 
the fact principally controverted on the 
former trial, and respecting which the 
party asking for a new trial produced 
testimony on the trial of the cause. Grubb 
v. Kalb, 37 Ga. 459; compare Moore v. 
mm, 34 Ga. 565. 

Cumulative evidence is additional evi
dence of the same kind to the same point. 
Glidden v. Dunlap, 28 Me. 379. 

Cumulative evidence means evidence of 
the same kind to the same fact. Where 
circumstantial evidence was adduced to 
prove an agency unsuccessfully, and the 
party moved for a new trial on newly dis
covered evidence of declarations of the 
alleged principal that he had constituted 
the agent, held, that this was not objec
tionable as cumulative, for it was not evi
dence of the same kind. Parker v. Hardy, 
24 Pick. 246. 

Cumulative evidence means additional 
evidence to support the same point, and 
which is of the same character with evi
dence already produced. Thus, where the 
case turned on the question whether a bill 
of exchange was lodged at bank before or 
after noon of a certain day, and on the 
former trial both parties produced testi
mony as to the time when it was left,-the 
testimony of a newly discovered witness, 
corroborating and supporting the testimony 
adduced to show that the bill was left after 
noon, is cumulative. People v. New York 
Superior Court, 10 Wend. 286; Brishane v. 
Adams, 1 SandI 195; Fleming v. Hollen
back, 7 Barb. 271. 

Cumulative evidence, means additional 
evidence of the same kind or degree as that 
previously given. All evidence material to 
the issue, after any such evidence has been 
given, is in a certain sense cumulative; 
that is, is added to what has heen given 
before. It tends to sustain the issue. But 
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cumulative evidence, in legal phrase, means 
evidence from the same or "<I. new witness, 
which simply repeats in substance and ef
fect, or corroborates what has been before 
testified. Parshall Il. Klinck, 43 Barb. 203. 

Cumulative legacy. A legacy which 
is to take effect in addition to another 
disp'osition, whether by the same or 
another instrument, in favor of the 
same party, as opposed to a substitu
tional legacy, which is to take effect as 
a substitute for some other disposition. 

Legacies are said to be cumulative, as 
contradistinguished from such as are merely 
repeated. Where tbe testator has twice be
queathed a legacy to the same person, it 
becomes a Eluestion whether the legatee be 
entitled to both; i.e., whether the second 
legacy shall be regarded as a repetition 
merely of the prior bequest, or as an ad
ditional bounty and cumulative to the other 
benefit. On this point the intention of the 
testator is the rule of construction. (2 Wms. 
Exors.1020.) Brown. 

Cumulative remedy. When a rem
edy is created by statute, additional to 
a remedy which previously existed, and 
which is not abrogated, this is a cumu
lative remedy. 

CURATOR. One legally appointed 
to care for the property or interests of 
another; a guardian or other legal rep
resentative of a person who, either on 
account of infancy or other defect of 
mind or body, is not capable of acting 
for himself. Used in the civil law, and 
in proceedings under the civil code of 
Louisiana. 

Curator ad hoc. A guardian for 
this; a special guardian; a guardian 
appointed for a special purpose, as to 
act for another in a particular proceed
ing. 

Curia advisare vult. The court 
wishes to deliberate. This sentence 
was originally the form in which entry 
was made in the record of a cause which 
had been argued, but where judgment 
was not given at the same term. It was 
afterwards used more generally to de
note any suspension of judgment by the 
court, after argument, for further delib
eration, upon a novel or difficult point, 
and frequently occurs in the reports in 
this sense, often in the abbreviated form 

JUT. adv. vult. 
CURRENCY. By the term currency, 

bank-bills or other paper money issued by 
authority, which pass as and for coin, are 
understood. Marine, &c. Ins. Co. v. Tincher, 

30 Ill. 399; Osgood v. McCo:mell, 32 ld. 74; 
Marine Bank v. Rushmore, 28 Id. 463. 

A note payable "in the currency of this 
state" (Missouri) is payable in gold or silver 
coin, or the notes of the Bank of Missouri. 
Cockrill v. Kirkpatrick, 9 Mo. 697. 

But a note payable" in the current money 
of Missouri" is payable in gold or silver 
alone. lb. 

Currency, in a contract, must be taken 
to mean current money, unless there be 
something in the contract itself to require 
a different interpretation. Dugan v. Camp
bell, 1 Ohio, 115; Campbell v. Hampson, ld. 
119. 

Curreucy, in a promissory uote, held to 
be synonymous with current bank-notes. 
Coffin v. Hill, 1 Heisk. 385. 

Currency means" what passes among "the 
people," and is made by them to auswer, 
in some degree, the purposes of money. 
Lackey v. Miller & Froneberger, Phill. L. 
26. 

CURRENT. When applied to money, 
means lawful; current money is equivalent 
to lawful money. Wharton Q. Morris, 1 
Dall.124. 

The words" lawful money," " currency," 
in a bill or note, mean that it is payable in 
money current by law, and circulating at par. 
Wilburn v. Greer, 6 Ark. 255; Fry v. Dud
ley, 20 La. Ann. 368; Phrenix Ins. Co. v. 
Allen, 11 Mich. 501; Philps u. Town, 14 Jd. 
374; Butler v. Paine, 8 Minn. 324; Dorrance 
v. Stewart, 1 Yeates, 349. 

Current bank-notes are such as are con
vertible into specie at the counter where they 
were issued, and pass at par in the ordinary 
transactions of the country. Pierson v. 
Wallace, 7 Ark. 282. 

A check or bill of exchange drawn for 
.. current funds" entitles the holder to de
mand coin, or its equivalent. Galena Ins. 
Co. v. Kupfer, 28 nt. 332; Kupfer v. Marc, 
ld.388. 

Where a promissory note is written 
.. payable in current funds," it must be 
construed as allowing paYIpent in funds 
other than money. Conwell v. Pumphrey, 
9 Ind. 135. 

Current, preceding the word money, can
no( change its meaning, because it is equally 
applicable to that kind of money made cur
rent by act of congress, which, in truth, is 
the only current money of Kentucky. Cur
rent money does not mean the same thing 
as currency. McChord v. Ford, 3 T. li. 
Mon. 166. 

A note payable in .. Mississ4>pi currency" 
will Le taken to mean the lawful currency 
of the state, i.e. gold and silver, in the ab
sence of proof that the notes of the banks 
of that state were intended. Bullard v. 
Wall, 2 La. Ann. 404. . 

Current money, in a note upon time 
made in one of the seceded states during 
the war of 1861-65, is presumed to mean 
lawful money, and not confederate notes. 
Coco v. Calliham, 21 La. Ann. 624. 

.A certificate of deposit, payable in " Dli-
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noie currency," cannot be satisfied by depre
ciated paper: it must be met by bills passing 
in the locality in the place of coin. Hulbert 
v. Carver, 37 Barb. 62; Chicago, &c. Ins. 
Co. v. Keiron, 27 Ill. 501. 

"Current notes of the state of N" may 
mean either treasury notes of the state, or 
notes on various banks of the state. An 
instrument payable in such notes is not for 
a sum certain, payable in money and with
out conditions, and is therefore not negoti
able. Warren v. Brown, 64 N. C.381. 

A note payable in "current bank-notes" 
is payable in such bank-bills only as are re
deemable in gold or silver, or such as are 
equivalent thereto; and the court may ren
der judgment thereon, as a liquidated de
mand, without the intervention of a jury. 
Fleming v. Nail, 1 Tex. 246. 

Curaus eurire est lex eurire. The 
practice of the court is the law of the 
court. Where a practice has become 
established, it should be adhered to, un
less in cases of extreme urgency and 
necessity, merely because it is the prac
tice, and although no reason can be as
signed for it; for an inveterate practice 
in the law generally stands upon princi
ples that are founded in justice and con
venience. Broom Max. 133. But such 
a practice is the law of the court merely; 
and a court of error does not generally 
notice the practice of another court. 
And every court is the master of its own 
practice, especially courts of equity, 
which will adapt their practice to chang
ing circumstances, and will not, by a 
too strict adherence to forms and rules 
established under different circumstan
ces, decline to administer justice and 
enforce rights for which there is no 
remedy elsewhere. Broom Max. 135. 

CURTESY. An estate accorded to_ 
a husband, upon the death of his wife, 
in lands or tenements of which she was 
seised during coverture, provided they 
had issue born alive during the marriage, 
which might have inherited. 

Curtesy of England is where a man 
taketh a wife seised in fee-simple, or fee
tail general, or as heiress in special tail, 
and hath issue by her, male or female, born 
alive, which by any possibility may-inherit, 
and the wife dies, the husband holds the 
lands during his life. Though this is called 
the curtesy of England, it appears to have 
been the established law of Scotland, where 
it was called curialitas; and it is likewise 
used in Ireland by virtue of an ordinance of 
Henry III.; so that probably the word cur
tesy is in this sense understood rather to 
signify an attendance upon the lord's courts 

than to denote any peculiar favor. Four 
things are requisite to give an estate by the 
curtesy; viz., marriage, seisin of the wife, 
issue, and death of the wife. ( Go. Litt. 30.) 
Jacob. 

Curtesy is derived from courtesie; Latin, 
curialitas. It signifies suavity or urbanity, 
and denotes that the custom of tenancy by 
the curtesy sprung from favor to the hus
band, rather than from any natural right. 
Billings v. Baker, 28 Barb. 343, 345. 

Four things are absolutely requisite to 
an estate by curtesy: marriage, seisin of 
the wife during coverture, issue, and death 
of the wife. Furguson v. Tweedy, 56 Barb. 
168. 

CURTILAGE. In law, means a fence 
or inclosure of a small piece of land around 
a dwelling-house, usually including the 
buildings occupied in connection with the 
house; and this inclosure may consist wholly 
of a fence, or partly of a fence and partly 
of the exterior side of buildings so within 
the inclosure. Commonwealth v. Barney, 
10 Gush. 480. 

The curtilage of a dwelling-house is a 
space, necessary and convenient and habit
ually used, for the family purposes, the car
rying on of domestic employments. It in
cludes the gard~n, if there be one, and it 
need not be separated from other lands by 
fence. State v. Shaw, 31 Me. 522. 

A barn standing eighty feet from a dwel
ing-house, in a yard or lane with which 
there _ is a communication from the house 
through bars in a fence, is a part of the 
curtilage. People v. Taylor, 2 Mich. 250. 

Curtilage does not imply any thing as to 
the size of the parcel of land designated. 
Edwards v_ Derrickson, 28 N. J. L. 39. 

Curtilage originally signified the land 
with the castle and out-houses, inclosed 
often with high stone walls, and where the 
old barons sometimes held their court in the 
open air, and which word we have corrupted 
into court-yard Nothing could be more 
foreign to all ideas of a curtilage than a lot 
of land under tide-waters, nor could any 
thing be more foreign to the meaning of 
the term lot than a piece of ground under 
tide-waters. Such ground might become 
either a lot or a curtilage w hen reclaimed, 
and raised above the water, and made fast 
land, but until then it colild only be known 
as water, and not land at all. The whole 
earth itself is divided into tbe two great do
mains of land and water. The term lot and 
curtilage belong, by all usage by every
body, to tbe land. Coddington v. Beebe, 
31 N. J. L. 477, 485 .. 

The curtilage is the court-yard in the 
front or rear of a house, or at its side, or 
any piece of ground lying near, inclosed 
and used with the house and necessary for 
the convenient occupation of the house. 
People v. Gedney, 17 N. Y. Supreme Ot.151. 

CUSTODY, in a sentence that defend
ant pay a fine, &c., " and be in custody till 
this sentence is complied with," importa 
actual imprisonment. The duty of the 
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sheriff under such a sentence is not per
formed by allowing the defendant to go at 
large under his general watch and control, 
but so doing renders him liable for an es
cape. Smith v. Commonwealth, 69 Pa. St. 
320. ' 

The clerk's custody of a chest in a vault, 
in which the jury-wheel was deposited, was 
beld to be custody of the wheel, within the 
meaning of the Pa. act of 1867, § 2, requir
ing the same to be in the custody of the 
jury commissioners. Rolland v. Common
wealth, 82 Pa. St. 306. 

CUSTOM. A usage, such as has 
been sufficiently long continued and nni
form to operate as law. 'Yithin a region 
or over a business or particular subject
matter. Customary: that which origi
nates from usage, as distinguished from 
what is established by positive law. 

,Customs are styled general or particu
lar, according as. they extend over the 
whole country and constitute a part of 
its common law, 01' are confined to a 
particular district. 

Customs (plu.) also siguifies a species 
of taxes, being duties or charges on im
portation or exportatiou of merchandise. 
The connection of the two uses of the 
word is not very clear. Apparently, in 
old English law, a great variety of exac
tions, maintained by crown or lords upon 
gronnd of immemorial usage, were called 
their cllstoms. Most of these declined 
and became obsolete; leaving duties on 
merchandise, imposed and regulated by 
law, the only important living example 
of the word in this sense. 

Customs, according to the Louisiana civil 
code, resuit from a long series of actions, 
constantly repeated, which have by such 
repetition, and by uninterrupted acquies
cence, acquired the force of a tad t and 
common consent. Broussard v. Bernard, 
7 La. 211. 

General customs are such as prevail 
throughout a country and become the law 
of the country; and their existence is to be 
determined by the court. Particular cus
toms are such as prevail in some county, 
city, town, parish, or place. Bodfish v. Fox, 
23 Me. 90. 

The custom of merchants comprehends 
the rules relating to bills of exchange, mer
cantile contracts, sale, purchase, and barter 
of goods, freight, insurance, &c. The stat
ute law has adopted many of these customs 
of merchants; and, conversely. it bas been 
suggested that a large part of mercantile 
customs have had their origin in forgotten 
statutes. Brown. 

Custom is something that has the effect 
of local law; as, a custom for the inhabi-

tants of a parish to enter upon certain land C2vit'lY> ' 
in the parish, and erect a may-pole thereon, 21 "a, "
and dance round and about it, and other-V I lAiC U'J 
wise enjoy on the land any lawful and in-
nocent recreation at any times in the year. 
Such a custom is good. Hall v. Notting-
ham, 1 L. R. Ex. D. 1. 

Customary court-baron. See COURT
BARON. 

Cuatomary estate. An estate which 
has the custom of the manor for its founda
tion. 

Customary freehold. A class of free
holds originating from the custom of the 
manor. See 2 Bl. Com. 149. 

Customary aervice. A service due by 
ancient custom or prescription only. 

Customary tenant. A tenant who holds 
by the custom of the manor. 

Customary tenure. A tenure depend
ing on the custom of a manor. 

CUSTOM-HOUSE. An establish
ment organized by law, in ports of en
try, where importers 'of goods, wares, 
and mer.chandise are bound to enter the 
same, and to payor secure the duties or 
customs due to the government. 

Custom-house broker. One whose 
occupation it is, as the agent of others, to 
arrange entries and other custom-house pa
pers, or transact business at any port of 
entry relating to the importation or expor
tation of goods, wares, or merchandise. Act 

,of July 13, 1866, § 9, 14 Stat. at L. 117. 
A person authorized by the commission

ers of customs to act for parties, at their 
option, in the entry or clearance of ships 
and the transaction of general business. 
Wharton. 

CUSTOMS. Duties, imposts, or 
taxes levied by government upon goods 
exported or.imported. 

CUSTOS. A keeper. 
Custos brevium. The keeper of the 

writs; a principal clerk in the English 
court of common pleas, whose office was 
to receive and keep the writs returnable 
in . that court, and to put them upon 
files. 

Custos morum. This expression has 
been applied to the court of queen's 
bench, as the guardian of the morals of 
the nation. 

Custos placitorum coronse. Keeper 
of the pleas of the crown. 

Custos rotulorum. An English coun
ty officer having charge of the rolls or 
records. He is a justice of the peace 
within the county, but is rather a minis
terial than a judicial officer. Wharton. 

Custos spiritualium, or temporali-
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um. Guardian of the spiritualities or 
temporalities. 

CUT, imports a wound with an instru
ment having an edge. State v. Patza, 3 
La. Ann. 512. 

A striking over the face with the sharp 
or claw part of a hammer, was held to be 
a sufficient cutting within the statute of 43 
Geo. III. Atkinson's Case, 1 Russ. It R. 104. 

Cut glass (as used in the tariff act of 
July 30, 1846), includes glass tumblers 
which have the entire surface smoothed or 
polis hed, or their sides figured or ornament
ed by cutting or grinding. Binns d. Law
rence, 12 How. 9, 20. 

CY PRES. As near. The doctrine 
of construing written instruments as 
near the intention of the parties as the 
rules of law will allow, is termed" the 
doctrine of cy pres." This doctrine is 
within the application of the maxim, 
benigne jaciendre sunt interpretationes, &c., 
q. v.; but is, in general, applied to 
wills only, and not to deeds. The prin
ciple is generally stated thus: that 
where a testator evinces a particular 
intention and a general intention, and 
the particular intention cannot take ef
fect, the words shall be so construed as 

to give effect to the general intention. 
Broom Max. 565. So where a devise 
might be held void, as attempting to 
create a perpetuity prohibited by law, 
if possible, the devise will not be treated 
as utterly void, but will be conRtrued in 
such a manner as to carry into effect the 
testator's intention so far as the law pro
hibiting perpetuities will allow; and 
such an interpretation of the language 
of the devise is called a conRtruction cy 
pres. In England, and in some of the 
United States, the doctrine is also ap
plied to sustain bequests and devises for 
charitable purposes, and is carried much 
further than is allowed where private 
interests are to be upheld. If the sub
stantial intention of a testamentary pro
vision is charitable, and the mode of 
execution provided by the will fails, 
some means of giving effect to the char
itable intention of the testator will be 
found, if possible, even by applying the 
fund to a purpose different from that 
contemplated by him, provided always 
that it be charitable. 

CYROGRAPH. See CHIROGRAPH. 

D. 
DAILY. A statute prescribing publica

tion of advertisements in some 'daily news
paper, is satisfied by a publication in a paper 
issued every day of the week except one, 
whether the omitted one is Sunday, or one 
of the week.days. Richardson v. Tobin, 45 
Cal. 30. 

DAMAGE. Is used in jurisprudence 
in its vernacular sense of injury; but is 
to be distinguished from damages, which 
means pecuniary recompense for an in
jury. 

'An injury produces a right in them who 
have suffered any dams.ge by it, to de
mand reparation of such damage from the 
authors of the injury. By damage, we un
derstand every loss or diminution of what 
is a man's own, occasioned by the fault of 
another. 1 Ruther;[. Inst. 399. 

Damage feasant. Doing damage. 
This phrase designates animals belong
ing to one person, but found upon the 
land of another, doing damage; as by 
feeding upon or treading down the grass, 

grain, or other productions of the earth. 
By the common law, a distress of ani
mals was allowed under such circum
stances, and the ammals so taken were 
said to be distrained damage feasant. 

DAMAGES. 1. A pecuniary recom
pense awarded by judicial tribunals to 
indemnify one who has sustained an in
jury through some wrongful act or neg
lect; a sum recoverable as amends for a 
tort. 

Damages are termed general" mean
ing those which, by implication of law, 
result from the tort, and are awarded in 
the sound discretion of the jury, and 
without calling for evidence of any 
particular loss; and special, or the in
demnity allowable for the specific losses 
which plaintiff alleges and proves that 
he sustained. 

They are direct or immediate, or ' such 
as result from the operation of the tort, 
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without the intervention of intermediate 
canses; and consequential or remote, or 
such as the tort might not produce with
ont the concurrence of other events,
and these last are generally disallowed. 

They are compensatory, or snch as are 
measured by the loss sustaiued by plain
tiff, and are allowed him as a just 
amends therefor; and exemplary, puni
tive, or vindictive, when allowed in ex
cess of a simple compensation for the 
loss, and upon a theory of punishing the 
wrong-doer for ·the wrong inflicted upon 
plaintiff. 

They are liquidated, when the amount 
payable has heen definitely fixed by act 
of parties or the judgment of a court; 
and unliquidated, until so fixed. 

They are nominal, when a trivial sum, 
as six and a quarter cents, is allowed in 
recognition that a mere right of plain
tiff has been infringed, but without im
portant loss sustained; aud substantial, 
when a considerable sum is found. 

They are actual or single, when the 
jury find the amount to be awarded, 
and judgment is immediately rendered 
therefor. Upon some wrongs, the statute 
authorizes the court to pass judgment 
for an increased amount, as for twice 
the sum, or three times the sum, found 
by the jury; and these are called in
creased, double, or treble damages. 

They are pronounced excessive, where 
the amount is, in the judgment of the 
court, so much greater than ought to 
have been allowed, as to iudicate clearly 
that the jury have been iufluenced by 
favor, passion, or prejudice, instead of 
exercising a sound judgment; and for 
this a verdict may be set aside, and a 
new trial ordered, on application of de
fendant. They are styled i~adequate or 
insufficient, when the sum is, by a like 
test, grossly less than the plaintiff is 
clearly entitled to recover; and for this, 
in rare cases, the plaintiff may have a 
new trial. 

2. Damages sometimes signifies the 
clause or passage in a declaration in 
which the plaintiff alleges or "lays" 
the sum or amount which he claims 
to recover; and the word is sometimes 
used, loosely, in the sense of injuries; 
causes for a recovery of damages. 

Damages is taken in law in two several 

significations : the one properly and gene
rally. the other relatively and properly. It 
is taken in cases wherein damages are found
ed upon the statutes where costs are in
cluded within the word damages, and taken 
as damages. But when the plaintiff de
clares for the wrong done to him, to the 
damage of such a sum, this is to be taken 
relatively for the wrong which passed be
fore the writ brought, and is assessed by 
reason of the foregoing trespass, and cannot 
extend to costs of suit, which are future, 
and of another nature. Jacob. 

Damages are given as a compensation, 
recompense, or satisfaction to the plaintiff, 
for an injury actually received by him 
from the defendant. They should be pre
cisely commensurate with the injury,. nei
ther more nor less; and this whether it be 
to his person or estate. 2 Greenl. Ev. § 253. 

Damages for losses which necessarily re
sult from the wrong sued for are called gen
eral damages, and may be shown under thead 
damnum, or general alleglttion of damllge; 
for the defendant does not need notice of 
such consequences to enable him to mllke 
his defence: he knows that they must exist, 
and will be in evidence. But if certain losses 
do not necessarily result from defendant's 
wrongful act, but, in fact, follow it as a 
natural and proximate consequence in the 
particular case, they are called special, and 
must be specially alleged, that the defend
ant may have notice and be prepared to go 
into the inquiry. Bristol Manuf. Co. 11. 

Gridley,28 Conn. 201, 212. 
Damages in a statute requiring a party to 

give a bond to pay damages and costs does 
not, usually, enlarge the liability, or admit 
proof of incidental or consequential dam
ages. The object of the requirement is 
only to obtain written security for discharge 
of the liability imposed by law, whatever 
that may 1)e. Bartholomew v. Chapin, 10 
Mete. 1. 

The word damages in such a statute does 
not embrace costs incu.rred in a court be
low, and included in a jildgment for pay
ment of which the bond is required and 
given. Damages and costs are distinct and 
separate parts of a judgment. Griffin u. 
Mortimer, 8 Wend. 538. 

Damages does not incluqe an award of 
alimony. Chase v. Ingalls, 97 Mass. 524. 

It does not include a judgment impos
ing an amercement or fine. Abraham's' 
Case, 1 Rob. 676. 

Damages and compensatiou are some
times to be taken, in a railroad act, as sy
nonymous. Hays 11. Briggs, 3 Pittsb. 504. 

Damages, in a statute requiring a plain
tiff in error or appellant to give security 
for damages sustained by the writ or ap
peal, includes the loss which the other party 
maiY sustain by the judgment not being 
paid. Catlett v. Brodie, 9 Wheat. 553. 

The two words, damages and profits,.as 
used in the patent laws, are not couverti
ble. Damages are to be awarded in addi
tion to profits. Profits refers to what the 
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defendant has gained by the unlawful use 
of the patented invention, and damages to 
what the claimant has lost. Goodyear Den
tal Vulcanite Co. v. Van Antwerp,9 Off. 
Gaz. Pat. 497. 

The terms damages, costs, and expenses, 
in a covenant of indemnity against the pay
ment of a mortgage, do not cover a pre
mium or bonus which the party pays to a 
broker for his services in procuring a per
son to take an assignment of the mortgage. 
Low v. Archer, 12 N. Y. 277. 

Damages, in N. H. Gen. Stat. ch. 69, § 1, 
declaring towns liable for damages happen
ing to any person, &c., by reason of defect 
in highway, means a compensation, recom
pense, or satisfaction to the plaintiff, com
mensurate with the injury. Injury to prop
erty upon the person of the traveller, e.g. 
loss of money from the pocket. or tearing 
of the clothing, is included, as well as 
bodily injuries. Woodman v. Nottingham, 
49 N. H. 387, 392. 

DAMNOSA HEREDITAS. A bur
densome inheritance; that is to say, an 
inheritance of which the liabilities ex
ceed the assets. By the Roman law, 
the heir was liable to the full extent 'of 
the deceased's liabilities, and was there
fore a loser by entering npon the inheri
tance. 

The term has also been applied to 
that species of property of a bankrnpt 
which, so far from being valnable, 
wonld be a charge to the creditors; for 
example, '" term of years where the rent 
wonld exceed the revenue. Bourdillon v. 
Dalton, Peake,N.s. 238; lEsp. N. P. 234. 

DAMNUM. A loss; a damage. The 
word occurs chiefly in such phrases as: 

Damnum absque injuria. Injury 
without wrong. This phrase is used to 
designate the class of injuries for which 
there is no legal remedy; such as dam
ages arising from inevitable accident, 
01' from an act lawfnl ill itself, and not 
performed with any intent or desire to 
injnre. The injuria, which is an essen
tial element in a right of action, is more 
than mere damage or loss inflicted with
out malice, for which the law gives no 
remedy. Thns, one who commences a 
business or sets up a' trade in the same 
locality where another has previously 
established a similar business 01' trade, 
though he draws away custom or trade 
from such other, is not therefore liable 
to an action; for, though there be loss 
(damnum) to the other, it is not coupled 
with such wrong (injuria) as will give a 
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right of action. So if the owner of 
property, within the proper exercise of 
his right of dominion over his own prop
erty, does acts which cause loss to an
other, this is damnum absque injuria, 
and no action lies against him therefor. 
And acts of public officers or agents, 
within the scope of their authority, if 
they cause damage, cause only damnum 
absque injuria. For the principal ca.~es 
on this subject, see 1 Smith Lead. Cas. 
244 et seq. . 

Damnum fatale. Injnry from a 
cause beyond human control. In the 
civil law, injury caused by a fortuitous 
event, or inevitable accident. The 
phrase was used to distinguish a class 
of losses for which bailees were not held 
liable. Among these were included 
losses by shipwreck, lightning, or simi
lar casualty; even losses by fire, by 
pirates, by robbery; but theft was not 
included. The term is sometimes used 
by common-law writers in the same 
sense. 

The civilians included in the phrase 
damnum fatale all those accidents which are 
summed up in the common-law expression, 
" act of God or public enemies; "though per
haps it embraced some which would not now 
be admitted as occurring from an irresisti
ble force. Thickstun v. Howard, 8 Blackf. 
535. 

DANGEROUS WEAPON. The 
danger referred to in this term is danger to 
life. Whether an assault was with a dan
gerous weapon or not, may depend upon the 
manner of the assault. The court cannot 
declare, as matter of law, that an assault 
committed with a belaying-pin was with 
a dangerous weapon; but the question must 
be left to the jury. United States v. Small, 
2 Curt. 241. 

An instruction that a knife, described in 
the bill of exceptions merely as a "jack
knife," was a dangerous weapon, was sus
tained in Commonwealth v. O'Brien, 119 
Mass. 342. 

As to a distinction between a dangerous 
and a deadly weapon, see Pinson u. State, 
23 Tex. 579. 

DANGERS OF THE SEAS. This ). 
phrase has acquired a conventional I 

meaning, like that of perils of the seas 
(q. v.), from long employment in bills of 
lading and other mercantile agreements, 
where it is employed in a customary 
clause stipUlating that the carrier, &c .• 
shall not be liable for a loss attributable 
to dangers of the seas. 

The phrases, the dangers of the seas, 
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the dangers of navigation, and the perils of 
the seas, employed in bills of lading, are 
convertible terms. Baxter u. Leland, Abb. 
Adm. 348. 

'fhe expression dangers of the seas 
means those accidents peculiar to naviga
tion that are of an extraordinary nature, or 
arise from irresistible force or overwhelm
ing power, which cannot be guarded against 
by the ordinary exertions of human skill 
and prudence. Tuckerman v. Stephens, &c. 
Trans. Co., 32 N. J. L. 320; and see 33 Id. 
543,565. 

The ordinary clause in a bill of lading 
excepting dangers of the seas, dangers of 
the lake, or river, &c., does not exempt the 
carrier from liability for a loss incurred 
through negligence. Slocum v. Fairchild, 
7 Hill, 292, 19 Wend. 329. 

That clause signifies the natural acci
dents incident to navigation; not such as 
may be avoided by the exercise of that dis
cretion and foresight, which are expected 
from persons in such employment. Wil
liams v. Branson, 1 Murph. 417; Graham v. 
Davis, 4 Ohio St. 362. 

'fhat clause covers the case of an acci
dent occurring in navigable waters by 
reason of a hidden obstruction of recent 
origin not a voidable even with extraor
dimtry care and foresight. But if a carrier 
learns of a new obstruction before an in
jur.v is caused by it, he must use increased 
caution; and if he could by any means have 
rc,moved it, he will be chargeable. Redpath 
II. Vaughan, 52 Barb. 489; Gordon v. Bu
chanan,5 Yerg. 71. 

That clause covers a loss occasioned by 
a collision, unless it is attributable to negli
gence, or might have been prevented by 
reasonable skill and diligence. Whitesides 
v. Thurlkill, 20 Miss. 599. 

That clause does not include injury to 
the goods by rats. Aymar v. Astor, 6 Cow. 
267. 

Nor damage sustained through bilging a 
canal-boat in a lock entered contrary to 
r~gulations. Atwood v. Relial1ce Co., 9 
Watts, 87. 

That clause does not apply where, merely, 
a river on the route became unnavigable by 
reason of low water; for "danger of navi
gation" does not mean a want of naviga
tion. Cowley v. Davidson, 13 Minn. 92. 

Fire, occurring on the wharf, after the 
goods are landed, is not within the excep
tion of the dangers of the seas, in the ordi
nary hill of lading. Salmon Falls Manuf. 
Co. v. The Tangier, 6 Am. Law Reg. 504; 
11 Law Rep. N. s. 6. 

The expression is equivocal. It is ca
pable of being interpreted to mean all dan
gers that arise upon the seas; or may be 
restricted to perils which arise directly and 
exclusively from the sea, or of which it is 
the efficient cause. In insurance policies, it 
may have the wider meaning; but in char
ter-parties, an exception introduced to limit 
the ohligation of the charterer to return the 
vessel, of dangers of the seas, should be 

construed, since the charterer has posses
sion, against him; and confined to the 
limited sense. Thus construed, it does not 
include destruction of the vessel by fire. 
Merrill v. Avey, 3 Ware, 215; 2 Curt. C. 
Ct. 8. 

DARREIN. The last; the most re
cent. It is said to be a corruption of 
the French derniel·. The only impor
tant use of it is in the phrase puis dar
rein continuallce, - since the last continu
ance; applied to a plea which sets up 
some matter of defence that has arisen 
since the cause was last adjourned; 
since the immediately preceding term 
of the court. 

DATE. Is used not only to designate 
the time when an event occuPTed, and 
particularly when an instrument was 
made or delivered, but also to signify 
that clause or memorandum in or affixed 
to a written instrument which specifies 
the time when it was given, or from 
which its operation is to be reckoned. 

Burrill explains that this clause, in 
its old and full form, ran, datum apud, 
&c., specifying the place, and then the 
tim'e; and that it was called the datum 
clanse; this name being soon after short
ened to date, which was adopted for 
more general application. 

The date is not esteemed, in law, a 
part of the instrument, but is a memo
randum or certificate that the instrument 
was made on the day named. It may 
be corrected by proof of the true day, 
and the instrument will then take effect 
accordingly. 

The primary signification of date is not 
time in the abstract, nor time taken abso
lutely, but time given or specified; time in 
some way ascertained and fixed. When we 
speak of the date of a deed, we do not mean 
the time when it was actually executed, 
but the time of it~ execution, as given or 
stated in the deed itself. The date of an 
item, or of a charge in a book-account, is not 
necessarily the time when the article charged 
was, in fact, furnished, bnt rather the time 
given or set down in the account, in con
nection with such charge. And so the ex
pression, "the date of the last work done, 
or materials furnished," iu a mechanic's 
lien law, may be taken, in the 'ahsence of 
any thing in the act indicating a different 
intention, to mean the time when such work 
was done or materials furnished, as specified 
in the plaintiffs' written claim. Bcment v. 
Trenton Locomotive, &c. Co., 32 N. J. L. 513. 

Where a date is given, both as a day of 
the week and a day of -the month, and the 
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two are inconsistent, the day of the month 
must govern. Ingersoll v. Kirby, Walk. 27. 

DATION EN PAIEMENT. A term 
of the civil law for a transfer of property 
to discharge an indebtedness, in lieu of 
a money payment. 

DAY. Is sometimes used, in juris
prudence, in its astronomical sense of 
the space of time in which the earth 
makes one revolution upon its axis; or of 
the time between one midnight and the 
next; sometimes, in the popular sense, 
of the time between sunrise and sunset; 
and sometimes, in a cOlJventional sense, 
of those hours or that recurring time 
which is by usage or law allotted to and 
deemed sufficient for the discharge of 
some duty or performance of some busi
ness; as where one speaks of a day's 
work, the whole of a business day, &c. 
See DIES. 

A statute forbidding an act to be done on 
a particular day, means the natural day of 
twenty·four hours, from midnight to mid
night. Pulling v. People, 8 Barb. 384. 

How to reckon days is a question of 
some difficulty in several cases. 

1. When a contract or statute allows a 
person a specified number of days, for 
making a payment, serving a notice or 
pleading, taking an appeal, or perform
ing any act authorized or imposed, the 
rule for construing the word days, very 
generally, though not universallyestab
lished, is that the first day is excluded 
and the last inclnded; thus, if a con
tract executed on the first day of the 
month requires one of the p~rties to 
make a payment within ten days, the 
first day of the month is not counted; 
the second day of the month is the first 
of the ten, and the party has to the 
end of the eleventh day for perform
ing. But the rule of computation 
adopted in any case depends not so 
much upon the signification of the word 
day, as upon that of the words used in 
the particular instrument or statute to 
express the mode of computation, or 
upon the nature of the subject-matter 
and the reason of the thing. Thus, where 
time is computed from or after a certain 
day, that day is usually excluded, be
cause uo moment of time can be said to 
be after a given day, till that day is 
wholly past. The same principle ap-

plies in computing any number of days 
from or after an act done; the whole of 
the day on which the act is done is ex
cluded, iu most cases, especially if suoh 
exclusion will preserve a right or pre
vent a forfeiture. Similar questions of 
constmction arise from the application 
of such words as to or until, to the ter
mination of a period consisting of a' cer
tain number of days. But the first and 
the last day are not both to be reckoned 
inclusive, in any case; while they are 
sometimes both excluded, as in cases 
where a certain time is given to a party 
to do some act, which time is included 
between two other acts to be done by an
other, and both the days of doing such 
acts are excluded, in order to insure to 
him the whole of that time. 

The common·law rule of computation of 
time is to include the first day and exclude 
the last j and under that rule notice given 
on the 19th of May of a suit brought on the 
18th of June is given thirty da.ys before 
suit. Thomas v. AfIlick, 16 Fa. ::it. 14. 

In Indiana, where a certain ntlmber of 
days are given from the time of a contract 
in which to do an act, the whole of the day 
on which the contract was made is to be 
taken as one of the days. Brown v. Buzan, 
24 Ind. 194. See FROM. 

Where time is to be computed from an 
act done, the day on which the act was done 
must be included j but when the computa
tion is to be from the day itself, aod not 
frOID the act done, then the day on which 
the act was done must be excluded. Hamp
ton v. Erenyeller, 2 Browne, 18 j Chiles v. 
Smith,13 B. Mon. 460; Blake v. Crownin
shield, 9 N. H. 304. 

There is no general rule, in computing 
time from an act or event, that the day of 
the act or event is to be included or ex' 
eluded. But wherever the reason of the 
caee requires, the entire day will be ex
cluded. Thus, in computing from the 
death of a testator, where there is no alter
native hut either to take the actual instant 
or the entire day as the time of bis death 
the entire day must be excluded j other: 
wise the computation would in reality begin 
from the preceding day. Lester v. Garland, 
15 Ves. 248. Deyo v. Bleakley, 24 Barb. 9. 
. In computing time, in somc of the ad
Judged cases, a distinction has been taken 
between the date and the day of the date of 
a writteJ;! instrument j also, between mer
cantile contracts and others j and, again, it 
has been sdd that a different rule of com
putation prevails under contracts and under 
statutes. These distinctions can be of no 
practical use, but are well calculated to 
mislead. The true rule is, that not only 
mercantile contracts, such as bills of ex
change, proruissory notes, policles of msUl" 
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ance, &c., hut also wills and all other instru
ments, are so to be understood as that the 
day of the date, or the day of the act from 
which a future time is to be ascertained, is 
to be excluded from the calculation; and 
the modern cases, in tbis country, have 
adopted the same rule in the construction 
of statutes, and as governing all proceedings 
under them. Weeks v. Hull, 19 Conn. 376. 

Under a statute requiring that certain 
penllties incurred by railroad companies 
shall be sued for" within ten days," the day 
on which the penalty was incurred is to be 
excluded. People v. New York, &c. Co., 28 
Barb. 284. 

A notice on the 15th of a month of a 
mechanic's lien filed on the 25th, is suffi
cient under a statute requiring that ten days' 
notice.shall be given. Hahn v. Dierkes, 37 
Mo. 574. 

An appeal from a judgment rendered 
February 24, taken on the 25th of March 
following, is taken within thirty days after 
the rendition of tbe judgment. Swift v. 
Tousey, 5 Ind. 196. 

So, an appeal from a judgment rendered 
March 15, which is taken April 14, is taken 
within thirty days. Faure v. United States 
Express Co., 23 Ind. 48. ' 

And' an appeal from an order entered 
May 27, by a notice of appeal, June 27, is 
taken "within thirty days," where by the 
statute the first day is to be excluded. 
Gallt v. Finch, 24 How. Pro 193. 

In computing the two days in which a 
prisoner indicted capitally in Alabama is 
entitled to have a list of the jurors before 
the trial, the day of delivery and day of 
trial are to be excluded. State V. McLen
don, 1 Stew. 195. 

A statutory provision requiring a notice 
to the defendant, which shall "leave at 
least ten days between the day of service 
and the first day of the next term," ex
cl udes both of those days in the computa· 
tion of the time. Robinson V. Foster, 12 
Iowa, 186. 

2. When a statute limits a specified 
number of days for doing an act or tak
ing a legal proceeding, intervening Sun
days are frequently omitted from the 
computation, on the ground that Sunday 
is not a judicial day, and should not, 
therefore, be counted against one who is 
entitled to a prescribed number of days 
for doing a judicial act. The rule ex
tends to other days on which no such 
act can be done, such as public holidays. 
A distinction is sometimes made be
tween cases where the number of days 
allowed is less than a week, a Sunday 
occun-ing in wbich is not counted, and 
cases where more than a week is allowed, 
in which an intermediate Sunday or 
Sundays may be counted. 

Under a statute providing that the day 
to he appointed, in the warrant for holding 
a court, shall be "not less than five, nor 
more than ten, days after the date thereof," 
the court may be held on the fifth day after 
the date of the warrant, though one of the 
five days is Sunday. Abraham's Case, 1 
Rob. ( Va.) 676. 

Sunday is not counted as one of the days 
of a term of a court. Thus, in determining 
the" tenth day" of the term, under a notice 
of a step to be taken on the tenth day, Sun
day is excluded. Michie b. -Michie, 17 
Gratt.109. 

Under a statute providing that an appeal 
may be entered" within four days after the 
adjournment of the court," &c., Sunday 
should not be counted as one of the four 
days. Neal v. Crew, 12 Ga. 93. 

The three days allowed by statute for 
filing the appeal after the return·day. are 
judicial days; and the appeal will be in 
time even if filed on the third judicial day. 
Bouligny V. White, 5 La. Ann. 31. 

Where provision is made by statute for 
the publication of a notice for a certain 
number of consecutive days, and no excep
tion is made of Sundays, they are to be 
counted. Taylor v, Palmer, 31 Cal. 240; 
Miles v. McDermott, Id, 271. 

The word days, as used in a statute regu
lating proceedings in court, which requires 
notice to be given or an act to be done in a 
specified number of" days," does not include 
Sundays. The preseribed number of secular 
days is to be given. Query, whether therule 
extends to periods exceeding a week ~ Na
tional Bank V. Williams, 46 Mo. 17; and 
see Burton V. Chicago, 53 Ill. 87. 

The word days, used alone in a clause 
of demurrage for unlading in the river 
Thames, is to be understood of working or 
running days only, and not to comprehend 
Sundays or holidays. by usage of merchants 
in London. Cochran b. Retberg, 3 Esp. 
N. P.121. 

3. When the last of a specified number 
of days allowed for doing an act is Sun
day, the act is sometimes required to be 
performed on the preceding day. This 
is always the rule in regard to days of 
grace when the last day of grace falls 
upon Sunday. But the general rule is 
that the last Sunday is not counted a 
day, and the party has the whole of the 
following Monday for performance. A 
similar rule is applied where the last 
day is a public holiday. 

When tbe day of performance of con
tracts, other than instruments upon which 
days of grace are allowed, falls on Suo day, 
that day is not counted; and a compliance 
with the contract on Monday is a sufficient 
performance'. Salter v. Burt, 20 Wend. 205; 
Stebbins V. Leowolf, 3 Cush. 137; Stryker 
V. Vanderbilt, 27 N. J. L. 68. 

In New York, previous to the code of 
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procedure, where the period fixed by statute 
for doing any act expired on Sunday, the 
act was required to be done on the preced
ing day;' but where the time was prescribed 
by the rules or practice of the courts, the 
party had the whole of the following Mon
day. Broome v. Wellington, 1 Sand! 664. 

4. A very general rule is that the law 
does not notice fractions of a day, but 
treats a day as a point of time; thus, if 
an instrument executed on the first day 
of a month requires a certain act to be 
done within ten days, performance at any 
honr on the eleventh day of the month 
will be held good. The law would not 
sustain an objection that the instrument 
was executed early in the morning, and 
therefore performance, if delayed till the 
eleventh day, ought to be completed 
equally early in it, else more than ten 
days were consumed. This rule is not 
invariable: it is applied according to the 
justice and convenience of the case. 
Where from the nature of the case jus
tice requires it, fractions of a day are 
reckoned. 

Our law rejects fractions of a day more 
generally than the civil law does. The 
effect is to render the day a sort of indivisi
ble point; so that any act done in the com
pass of it is no more referable to anyone 
than to any other portion of it; but the act 
and the day are coextensive; and therefore 
the act cannot propel'ly be said to be passed 
until the day is passed. Lester v. Garland, 
15 Ves.248. 

In general, the law does not notice frac
tions of a day; yet, where questions of 
right, growing out of deeds, judgments, and 
other instruments bearing the same date, are 
concerned, the precise time of the approval 
of a statute may be inquired into, to prevent 
it from operating retrospectively. 3 Op. 
Att.- Gen. 82. 

Divisions of a day, though applicable to 
private transactions, are not permitted to 
create priorities in questions concerning 
public acts, or such judicial proceedings as 
are matters of record. Exp. Weiman, 7 
Law Rep. 25, 20 Vi. 653. 

The time for completing commercial con
tracts is not limited to banking hours. A 
party has the whole business day to deliver 
or to pay. Price v. Tucker, 5 La. Ann. 514. 

In the legal computation of time there 
are no fractions of a day; and the day on 
which an act is done must be entirely ex
cluded or included. Jones ". Planters' Bank, 
5 Humph. 619; Portland Bank v. Maine 
Bank, 11 Mass. 204. 

Whenever the whole day and every mo
ment of it can be counted, then it should be 
counted; whenever, if it were counted, the 
party would in fact have but a fractional 
part of it, then it should not be counted. 

Tbus, since an infant hecomes of age, anel 
is competcnt to bring suit at any moment 
upon the day preceding his twenty-first 
birth-day, that day is to be counted in the 
time allowed by 1\ statute of limitations for 
bringing suit after the disability of infancy 
is removed. Phelan v. Douglass, 11 How. 
Pro 193. 

5. For some legislative and judicial 
purposes, the whole of a session or term 
haR been considered as constituting, by 
a fiction of law, one day only; but this 
rule is less applied at the present time 
than formerly. As to reckoning the 
twenty-eighth and twenty-ninth days 
of February as one day, see BISSEX'l'ILE. 

The whole of a term of court is consid
ered as one day; and, by a legal fiction, 
the time between the submission and deci
sion of a cause is also considered as but one 
day; so that, although a party to an action 
may die between the time of the decision in 
thc cause by the supreme court of a state 
and the filing of the mandate of the supreme 
court of tbe United States reversing that 
decision, no change of parties in the state 
court is necessary before carrying the man
date into effect. Cunningham V. Ashley, 
13 Ark. 653. 

Days of grace. A certain number of 
days allowed to the acceptor of a bill or 
the maker of a note, for payment, addi
tional to the time expressed in the bill or 
note itself. Originally, such days were 
allowed as matter of favor merely; but 
the custom of merchants in this respect 
having grown into law, and been sanc
tioned by the courts, all bills of exchange 
are deemed entitled under the law-mer
chant to days of grace; and the same 
rule was extended to promissory notes 
by the English statute making them 
negotiable, which has been generally 
adopted in the United States. Bills or 
notes payable at sight or on demand and 
banker's checks are not entitled to grace. 
The number of days allowed in the 
United States is three, computed by add
ing three days to the term of the bill or 
note, irrespective of the fact that the 
day on which the bill would be due 
without the days of grace is a Sunday or 
holiday. The days of grace are consid
ered a part of the time the bill has to 
run, and interest is charged for them as 
such. 

A note is really due when the days of 
grace commence, for they cannot begin 
until it has matured upon its face. Upon 
notes which bear interest after maturity 
the interest runs from the time they mature 
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on their face, not from the time they are 
made to mature by the days of grace. 
Weems v. Ventress, 14 La. Ann. 265. 

Daytime. The time during which 
there is the light of day; as distin
guished from night-time, during which 
there is only the light of the moon and 
stars, or artificial light. The principal 
legal use of this term is in defining 
various crimes, or degrees of crime, 
such as burglary, arson, &c., in which 
the time of its commission is an essen
tial part of the particular offence. See 
NIGHT-TIME. 

Daytime, in bonds for the liberty of the 
jail-yard, includes that portion of time dur
ing which a man's person and countenance 
are distinguishable. Trull 11. Wilson, 9 
Mass. 154. 

DE. Of; concerning; also, out of or 
arising from; also, for, by, &c. This 
Latin preposition is the initial word in 
numerous Latin phrases which have been 
employed in jurisprudence. Some of 
them have lost currency, because the 
things they designated have become 
obsolete; others have been replaced by 
English substitutes. Below is a liberal 
selection of those in use in the jurispru
dence of modern times. The list might 
be increased indefinitely by adding 
names of writs long disused, and 
phrases gathered from books of ancient 
learning. 

De, from the French, usually trans
lated of, sometimes to, from, by, &c., is 
also notable as a member of ancient 
law French phrases, such a;s brefe de droit 
(writ ohight), de pleyn age (of full age); 
plegges de suer (security to prosecute). 

De bene esse. Of well being; of 
formal sufficiency for the time; condi
tionally; provisionally. This phrase is 
technically applied to acts or proceedings 
done or permitted, deemed for the time 
to be well done, and to be formally suffi
cient, but the validity or effect of which 
depends upon some subsequent act, fact, 
or proceeding. It is equivalent to con
ditionally or provisionally. Its most 
frequent application in practice is. to 
examinations of II witness out of court 
before trial, subject to the contin
gency of his being able to attend at the 
trial. Such an examination is termed 
an examination de bene esse, and is 
allowed ·when there is danger of losing 

testimony of an important witness from 
death, by r~ason of age or dangerous ill
ness, or where he is the only witness to 
an important fact, and in other cases 
generally defined by statutes. If the 
witness is unable to attend at the trial, 
such examination is good, and his depo
sition so taken may be read in evidence 
on the trial. But if he is able to at
tend, the examinatiou is of no validity, 
and he must be examined again at the 
trial in the usual way. Burrill. The 
term was anciently applied in the same 
sense to other proceedings taken condi
tionally; as to a verdict subject 'to the 
opinion of the court, which still is occa
sionally called a verdict de bene esse. 

The peculiar structure of the Latin 
phrase renders a literal translation of it 
into English, difficult. Cowel says that 
" de bene esse are common Latin words, 
but their meaning something more 
dark." There is no uncertainty, how
ever, in regard to the practical import 
of the phrase, as explained above: it is 
in common use, and well understood. 

De bonis asportatis. For goods 
taken away; for taking away goods. 
The action of trespass for taking away 
personal property was technically termed 
trespass de bonis asportatis. 

De bonis non. Of the goods not. 
This phrase is an abbreviation of de 
bonis non administratis, - of the goods 
not administered,"- which is also occa
sionally used. Where, in consequence of 
the death, removal, &c., of the admin
istrator, the administration of an intes
tate's estate is left unfinished, a new 
administrator may be appointed of the 
goods remaining unadministered, and he 
is termed an administrator de boni~ non; 
i.e., an administrator of the goods of the 
intestate not administered by the former 
administrator. An administrator ap
pointed under like circu111Stances to suc
ceed an executor is termed an adminis
trator de bonis non cum testamento an
nexo. See CUM TESTAMENTO ANNEXO. 

De bonis propriis. Of his own 
goods. Where a judgment is rendered 
against an administrator or executor to 
be satisfied from his own property, and 
not from the estate of the deceased, it is 
termed a judgment de bonis propriis. 

De bonis testatoris. Of the goods of 
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the testator. A judgment against an de Jure. So a wife de facto, whose mar
executor which is to be satisfied out of nage IS voidable by decree, is distin
the goods or property of the testator, as guished from a wife de JW'e, or lawful 
distinguished from a judgment de bonis wife. The term is frequently used in de
propriis, is termed a judgment de bonis pendently of any distinction from de 
testatoris. In some cases, judgment may Jure; thus a blockade de facto is a block
be rendered against an executor, to be ade which is actually maintained, as dis
satisfied out of the property of the tes- tinguished from a mere paper blockade. 
tator, if any, and, if not, out of the An officer de facto is one who exercises 
property of the executor. Such a judg- the duties of an office under color of right, 

. d' d by virtue of an appointment or election to 
ment IS terme a JU gment de bonis tes- that office; being distinguished, on the one 
tatoris si. hand, from a mere usurper of an office, and, 

Another form of judgment against an on the other, from an officer de jure. Ply
executor is de bonis testatoris cum accide- mo~h v. Painter, 17 Conn. 585 ; Rice v. Com

monwealth,3 Bush, 14; Brown v. Lunt,37 
rint, - to be satisfied out of the goods Me~ 423; Hooper v. Goodwin, 48 ld. 79; 
of the testator when they come to hand. Gregg v. Jamison, 55 Pa. St. 468; Commis

De bono et malo. For good and sioners v. McDaniel, 7 Jones L. 107. 
evil. 1. In ancient criminal plead- To constitute an officer de facto, there 

must be color of title. A claim, under ap
ings, ilie party accused, in submitting pointment, of title to an office which by law 
himself to a jury, employed this phrase: is elective; or a claim, under election, to an 
ponit se super patriam de bono et malo, office which by law must be filled by ap
-puts himself upon the country for pointment, is no color of title, and cannot 

constitute the claimant an officer de facto, 
good and evil. so that perjury can be assigned of an oath 

2. The special writ of jail delivery administered by him. People v. Albertson, 
formerly in use in England, which issued 8 How. Pro 363; S. P. Wilcox v. Smith, 
for each particular prisoner, of course, 5 Wend. 231. 

The term de facto, as descriptive of a gov
was termed a writ de bono et malo. It ernment, has no well fixed and definite 
was superseded by the general commis- sense. It is, perhaps, most correctly used 
sion of jail delivery. as signifying a government completely, 

De donis. Concerning gifts. The though only temporarily, established in the 
place of the lawful or regular government, 

first chapter of the statute of Westmin- occupying its capitol and exercising its 
ster 2 (13 Edw. I.) is commonly called power, and which is ultimately overthrown 
the statute de donis, or more fully, de and the authority of the government de 
donis conditionalibus, -concerning con- jure re-established. Thomas V. Taylor, 

42 Miss. 651, 703. 
ditional gifts or grants. By this statute A government defacto is a government 
fees-simple conditional were converted that nnlawfully gets the possession and con
into fees-tail, and the power of alienat- trol of the rightful legal government, and 

h b . k maintains itself there, by force and arms, 
ing suc estates emg ta en away, per- against the will of such legal government, 
petuities were introduced. and claims to exercise the powers thereof. 

De faoto. In fact; in point of fact; Chisholm V. Coleman, 43 Ala. 204. 
actually. This term is used to denote An officer de facto is one whose acts, 
a thing actually done, or il. condition though he was not a lawful officer, the law, 
actually existing. It is frequently em- upon principles of policy and justice, will 

hold valid so far as they involve the public 
ployed in contradistinction from the and third persons. State v. Carroll, 38 
phrase de Jure, of right, or by right. Conn. 449. 
Thus a person who performs the duties A defocto officer is one who goes in under 

color of authority, or who exercises the dn
of an office with apparent right, and ties of the office so long or under such cir-
under claim and color of office, as by an cumstances as to raise a presumption of his 
appointment or election not strictly le- right. People V. Staton, 73 N. C. 546. 
gal, or by holding over after the expil'a- De homine' rep1egiando. For re
tion of his tel'lll, or without having duly plevying a man. This was the name of 
qualified, is termed an officer de facto; a writ to replevy a man out of prison, or 
while a person who is legally entitled to out of tbe custody of any private person, 
an office, but is deprived of it, is an offi- upon giving security to the sheriff that 
cer de Jure only. A like distinction is the man shall be forthcoming to answer 
made between governments de facto and . any charge against him. The proceed-
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ing has become nearly obsolete, both in 
England and the United States, having 
been superseded by the writ of habeas 
corpus; but has been revived by statute 
in some of the United States, in a some
what different form. The statute of 
Maine allowed it for persons unlawfully 
imprisoned, under restraiut of liberty, 
or held in duress. It lies only for the 
benefit of the person so imprisoned or 
restrained, and must be brought in his 
name, though it may be by the procure
ment of another. It cannot be used for 
the benefit of another person, even 
though such person may have by con
tract a lawful claim to his service or to 
the custody of his person. 32 Me. 560; 
34Id. 136. As to thl' use of the writ 
in Massachusetts, see Mass. Gen. Stat. 
ch. 144, § 42 et seq.; in New York, see 
2 N. Y. Rev. Stat. 561, § 15. 

De injuria. Of wrong. Technica,l 
words used to designate a particular form 
of replication in an action of tort, by 
which the plaintiff denies the effect of 
matters of excuse offered by the defend
ant. The formal words necessary in the 
Latin form of such a replication were de 
injuria sua propria, absque tali causa, - of 
his own wrong, without such cause; or, 
after an admission of a part of the plea, 
de injuria sua propl'ia, absque residuo 
causre, - of his own wrong, without the 
rest of the cause; and such a traverse of 
the defendant's plea was termed a repli
cation de injuria. In form it is a species 
of traverse, and it is frequently used 
when the pleading of the defendant, in 
answer to which it is directed, consists 
merely of matter of excuse of the alleged 
trespass, grievance, bre.ach of contract, 
or other cause of action. Its compre
hensive character in putting in issue all 
the material facts of the defendant's 
plea has also obtained for it the title of 
the general replication. Holthouse. 

Its peculiarity lay in denying in gen
eral and summary terms, and not in the 
words of the allegation traversed. It is, 
in general, proper where the plea con
sists of matter of excuse only; but the 
decisions vary as to what excuse or 
facts will sustain this form of repli
cation, and as to what evidence is 
admissible under it. It is said gen
erally that the replication de inJul'ia 

puts the whole plea in issue, and com
pels the defendant to prove it. 

De jnre. Of right; by right; right
fully; lawfully. This term is used to 
describe a thing or condition which 
exists or is claimed as matter of right; 
most frequently as distinguished from 
de facto, q. v.; often applied to rights 
or remedies demanded as absolute rights, 
as contrasted with what is asked as 
matter of favor; and sometimes distin
guishing what is claimed at law from an 
equitable right. 

De la plue belle. Of the fairest. 
Dowel' de la plus belle was where the 
wife was endowed with the fairest part 
of her husband's estate. Jacob. 

De lunatico inquirendo. For in
quiring concerning l!- lunatic. The 
name of a writ, or commission in the 
nature of a writ, issued in cases of al
leged lunacy, to inquire whether the 
party charged is a lunatic or not. 

For a history of these commissions 
and account of the modern law govern
ing them, and regulating the forms and 
modes of procedure, and the effect of a 
finding of lunacy, see Ra,ll, Med. Jur. 
Ins.; Ordron. Jud. Asp. Ins. 225. 

For course of proceeding and forms 
under recent New York laws authorizing 
inquisitions before state commissioner 
in Innacy, see cases reported, 3 Abb. 
N. Cas. 187-288. 

De medietate lingUal. Of half 
tongue; half of one language and half 
of another. A term applied to a jury 
consisting one hali of denizens or na
tives, and the other half of aliens. 

De melioribus damnie. Of the better 
damages. Where, in a suit for damages 
against several defendants, damages 
were assessed against each of them, sev
erally, the plaintiff might select the best 
of thcm against whom to take judg
ment, his choice was termed an election 
de meliOl'ibus damnis. 

De mercatoribus. Of merchants. 
The title of the English Stat. 13 Edw. 
1., ch. 3, enacted to facilitate the collec
tion of debts contracted in trade. An 
earlier statute for the same purpose, and 
sometimes called also the statute de mer
catoribus, is better known as the statute 
of Acton Burnell, from the village where 
it was enacted. 



DE 345 DE 

De minimis non curat lex. The 
law does not concern itself about 
trifles. Although frequently cited as a 
maxim, this principle is not of general 
application, and is not to be received, 
at least in its literal sense, without 
many exceptions and reservations. As 
a general rule, the law does take cogniz
ance of matters of small pecuniary value 
or trivial importance; and does not re
fuse to regard matters otherwise prop
erly within its cognizance, merely be
cause the question raised or the amount 
involved is of small consequence. Every 
legal right, no matter of what value or 
extent, may be enforced; and every 
wrong, however slight, has its appropri
ate remedy. The same principle applies 
in the criminal law. For example, 
every felonious taking of property is 
criminal, whatever may be the value of 
the property. It is obvious that if the 
law should assume to determine, in the 
first place, what cases are and what 
are not of sufficieut importance for the 
application of its principle!l, and should 
decline to adjudicate upon questionH 
deemed unimportant, positive injustice 
must often result. The rules of law 
usually cited as illustrating this maxim 
seem to rest upon other considerations, 
or to be of limited application. Thns 
the rule that the diminution of the quan
tityof running water, resulting from the 
reasonable use of it by a riparian pro
prietor, gives no right of action to a pro
prietor below j and the similar rules, that 
the diminution of the quantity of light 
enjoyed' by another, or the impairing 
the natural pnrity of the air, by the 
proper and reasonable use of one's own 
property, or of that which is the common 
property of all, constitute no ground of 
action,-seem to proceed not so much on 
the principle that such injuries are tri
fling in their nature and extent, as that 
they are necessary incidents to the com
mon enjoyment by all of the common 
property. Embrey v. Owen, 6 Exch. 
369. And the rule that the law takes 
no notice of fractions of a day in the 
computation of time is never regarded 
by the courts in cases where there are 
conflicting rights, for the determination 
of which minute portions of time must 
be considered. Broom Max. 142. 

The jurisdiction of appellate courts 
has been frequently limited by legisla
tion to a certain minimum amount. 
But, in general, the superior courts of 
original jurisdiction hear and determine 
all suits, without reference to the mag
nitude of the amount demanded or the 
extent of the injury claimed; except as 
the right to costs may be affected by the 
amount of the recovery. Even upon 
the question of granting a new trial, 
this. maxim is not of general applica
tion. Lord Kenyon, Wilson v. Rastall,4, 
Durnf. ~ E. 753, remarks, "Where the 
damages are small, and the question too 
inconsiderable to be retried, the court 
have freqnently refused to send the case 
back to another jury. But wherever a 
mistake of the judge has crept in and 
swayed the opinion of the jury, I do not 
recollect a single case in which the 
court have ever refused to grant a new 
trial. " 

But as to mere technical defects, tri
fling irregularities, or omissions of estab
lished forms not affecting substantial 
rights, the maxim fully applies j and 
the courts do not take notice of tt·ifling 
deviations in matters of practice. 

In equity jurisprudence, also, the 
maxim has a general application in 
cases where the common law affords no 
adequate remedy, and equity applies a 
remedy whenever the importance of the 
case renders equitable interference fit
ting and proper. Thus the power of 
equity to relieve against fraud, accident, 
and mistake would scarcely be exercised 
in a case where the injury apprehended 
was, at most, trivial in extent. In this 
application, the maxim cOITesponds with 
that of the civil law, from which it is 
probably derived, de minimis non curat 
prmtol·; freely translated, the prretor 
does not apply his equitable remedies in 
matters of small importance; the reme
dial powers of the Roman prretor being
analogous to the jurisdiction of equity 
where no remedy was given by the com
mon law. Trayn. lYIax. 137. 

The maxim de minimis non curat lex is 
never applied to the positive and wrongful 
invasion of one's property. To warrant an 
action in such a case, the degree of damage 
is wholly immaterial; it is enough that 
there should be a plain violation of right 
and a possibility of damage. Seneca. 



DE 346 DE 

Road Co. v. Auburn, &c. R. R. Co., 6 
Hill, 170. 

The maxim is not an appropriate an
swer to an action for violating a clear legal 
right; as for an injury to a plank.road by 
tearing up the planks. Ellicotville, &c. 
Plank·road Co. v. Buffalo, &c. R. H. Co., 
20 Barb. 644. 

Under the maxim de minimis non curat 
lex, while a defendant may be liable in tres
pass for taking ice from a pond where it 
covers lands in which he has no right or li
cense, it is clearly not a case to invoke the 
aid of a court of equity to restrain such an 
act by injunction. Marshall v. Peters, 12 
How. Pr. 218. 

The maxim may properly be opposed to 
an effort to restrain by injunction the pub
lication of a solitary letter, which, as far as 
the complaint shows, has no literary merit, 
is of no actual value, and the publication 
of which would not be productive of injury, 
nor offend the most delicate sensibility. 
Woolsey v. Judd, 4 Duer, 596. 

If a party acting in good faitb, and with 
a determination to do what he has con
tracted to do, should, unintentionally, and 
without any negligence, happen in some 
trifling and unimportant matter to vary or 
depart from the terms of his agreement, 
the law is not so severe and exacting as to 
deprive him of all compensation. It ever 
regards the substantial rights of parties, 
but overlooks trivial and unimportant mat
ters. Smith v. Gugerty, 4 Barb. 614. 

De non apparentibus et non ex
istentibus eadem ellt ratio. Con
cerning things which do not appear and 
things which do not exist, the rule is 
the same. Things wbich are not made 
to appear are regarded as if they did not 
exist. This is a well-established max
im, and of frequent application. A lit
igaut who relies upou deeds or other 
writings as the ground of the rights he 
claims, must produce the documents, or 
prove their contents in some legal and 
sufficient mode; the court will not as
sume that a deed exists, or that its terms 
are as averred, if these matters are dis
puted. In reading an affidavit, also, the 
court will look only at the facts deposed 
to, and will not presume the existence 
of additional facts or circumstances to 
support the allegations contained in it. 
In general, every thing not produced 01' 

proved, and of which the court cannot 
take judicial notice, is regarded, for the 
purposes of the particular case, as not 
existing. By appellate courts, the rule 
is applied to the record on appeal or 
error; objections not appearing on the 
record not being regarded. 

Where a possible claim under a lease 
was suggested, but no proof was made 
of the contents of the lease, or whether 
it had or had not expired, the court de
clined to take into consideration any 
supposed interest under the lease, upon 
the ground that de non apparentibus et de 
non existentibus eadem est ratio. John
son v. Stagg, 2 Johns. 510. 

De novo. Anew; a second time. As 
where a judgment is reversed after trial 
of an issue of fact for error by the court 
upon the trial, there must be a venire de 
no~o that the entire case may be again 
submitted to a jury. 

De odio et atia. Of hatred and ill
will. The name of a writ anciently used 
to enforce the right of an accused to 
give bail. It was directed to the sheriff, 
commanding him to inquire whether a 
prisoner charged with murder voas com
mitted upon just cause of suspicion, or 
merely prop/e!' odium et atiam. If upon 
the inquisition due cause of suspicion 
did not appear, then there issued another 
writ commanding the sheriff to admit 
the prisoner to bail. Bracton says that 
Magna Charta ordained that it should 
issue of conree to anyone, without 
denial, and gratis. It was abolished by 
Stat. 28 Edw. III. ch. 9. But Lord 
Coke considered it to have been revived 
by Stat. 42 Edw.lII. ch. L 3 Bl. Com. 
128. It has, however, altogether passed 
out of use, baving practically been su
perseded by the writ of habeas corpus. 

De perambulatione facienda. For 
making a perambulation. The name of 
a common-law writ for ascertaining the 
bonndaries of lands. A similar proceed
ing is authorized by statute in some of 
tbe United States in regard to lines be
tween towns. 

De rationabili parte bonorum. For 
a reasonable portion of the goods. The 
name of a writ which lay to compel an 
executor to surrender to the wife and 
children of testator their reasonable 
share of the assets. 

De retorno habendo. For having a 
return; to have a return. The techni
cal name of a judgment for awarding to 
the defendant in an action of replevin a 
return of the goods replevied. The writ 
or execntion issued upon snch a judg
ment was also termed a writ de retornQ 
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habendo. The term was also applied to 
the surety given by the plaintiff on com
mencing the action, for a return of the 
property. 

De son tort. Of 'his own wrong. A 
person who takes upon himself to act as 
executor, without any sufficient author
ity, is termed an executor de son tort. 

De son tort demesne. Of his own 
wrong. The law French equivalent of 
the Latin phrase de injuria, q. v. 

De ventre inspiciendo. For inspect
ing the womb. The name of a writ for 
examining a woman suspected of feign
ing herself pregnant, in order to ascer
tain whether she is with child or not. 

De vicineto. From the neighbor
hood. ,The name applied to a particular 
kind of jury, which in certain cases the 
sheriff was directed to summon from a 
particular vicinity; sometimes termed, 
in English, a jury of the vicinage. 

DEACON. In the Church of Eng
land, deacon is the lowest degree of holy 
orders. (1 Bl. Com. 388; 2 Steph. Com. 
660, 684.) .Mozley §r W. 

DEAD FREIGHT. When a mer
chant who has chartered a vessel puts 
on board .. part only of the intended 
cargo, but yet, having chartered the 
whole vessel, is bound to pay freight for 
the unoccupied capacity, the freight 
thus due is called dead freight. Me
Cull. Comm. Diet. 

c DEAD PLEDGE. A thing pledged 
for a debt, but not delivered to the 
creditor, was formerly called a dead 
pledge; and one which was delivered, a 
living pledge, because the creditor had, 
incidentally, the use or enjoyment of it. 
But the French form of the term, mort
gage, has superseded dead pledge; and 
pledge alone is now used for the expres
sion living pledge. 

DEADLY WEAPON. Signifies snch 
weapons or instruments as are made and 
designated for offensive or defensive pur
poses, or for the destruction of life, or the 
infliction of injury. Commonwealth v. Brau
ham, 8 Bush, 387. 

It is not error for a court to refuse to in
struct the jury that an unloade!1 pistol with
out a cap upon it is not a deadly weapon. 
Flouruoy v. State, 16 Tex. 31. 

DEAL. To traffic; to transact busi
ness; to trade. Makers of an accommoda
tion note are deemed dealers with whoever 
discounts it. Vernon t'. Manhattan Co., 17 
Wend. 524. 

A provision in a charter of a bank of dis
count and deposit, that it "shall not deal 
or trade in any thing except bills of ex
change, gold and silver," &c., is not to be 
construed as forbidding the bank to pur
chase by way of discount, or receive in pay
ment of a debt, promissory notes of indi
viduals; its intent is to forbid buying and 
selling in trade for profit, as distinguished 
from a banking business, which is always 
carried on by discounting. Fleckner v. 
Bank of United States, 8 Wheat. 338. 

The discounting by a bank of bills of ex
change, secured by a deposit of cotton to be 
shipped by the bank, and the proceeds cred
ited to the borrower, is not a violation of 
a provision forbidding it to " deal in goods, 
wares, and merchandise, in any manner 
whatever, unless it be to secure a debt due 
the said bank incurred by the regular trans
actions of the same." The word deal, in 
such a clause, means to buy and sell for the 
purpose of gain, perhaps including receiv
ing to sell on commission, The same rule 
of construction which is applied to a clause 
giving power to deal, &c., is not proper in 
the case of a clause forbidding dealing. 
Bates v. State Bank,2 Ala. N. s. 451. 

A prohibition to purchase or deal in land 
does not necessarily forbid taking a mort
ga,ge to secure a debt. Blunt v. Walker, 11 
Wis. 334. 

Dealer. A statute requiring "dealers 
in tobacco" to take out a license should be 
construed as applying only to persons who 
make such dealing a usual vocation. Car
ter v. State, 44 Ala. 29. 

An ordinance of a city, which required 
dealers in second-hand goods to procure a 
license, declared that "any person who 
keeps a store, office, or place of business, 
for the purchase or sale of second-hand 
clothing, or garments of any kind, or second
hand goods, wares, or merchandise, is hereby 
declared to be a dealer - in second-hand 
goods." It was held that booksellers, deal
ing in such stock as is usually kept in a 
retail book-store, who buy and sell, in con
nection with their other business, and as 
incidental thereto, second-hand hooks, ar(' 
not" dealers in second-hand goods," within 
the meaning of the ordinance. Eastman v. 
Qity of Chicago, 79 IU. 178. 

Making a single sale of a stock of liquors, 
in gross, does not constitute the seller a 
dealer, or enable the buyer to resist pay
ment of his note for the price, on the 
ground that the seller has not paid tax to 
the State as a dealer, A dealer is one who 
makes successive sales, as a business. Over
all v, Bezeau, 37 Mich. 506. 

In order to constitute one a dealer in 
spirituous liquors, it is not necessary that 
he should actually do the business in per
son, or even that it should be done in his 
prescnce, or by his express command. One 
who keeps liquors, and employs clerks to 
sell them, is liable for sales made by such 
clerks equally as if made by him in person. 
State v. Dow, 21 Vt, 484. 
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DEAN. An ecclesiastical dignitary next 
in rank to the bishop, and hes.d of tIle chap
ter of a cathedral. 

A dean and chapter is a spiritual corpo
ration, and forms the council of the bishop, 
assisting him with advice s.nd management 
in spiritual matters, and also in the tern· 
poral concerns of the diocese. 

Dean of the arches. The judge of the 
arches court, so called because he anciently 
held his court in the church of St. Ms.ry-le
Bow, - Sancta Maria de arcubus. (3 Bl. 
Com. 64, 65; 3 Stepk. Com. 306.) Mozley 
~ W. 

DEBAUCH. To entice, to corrupt, s.nd, 
when used of a woman, to seduce. Origi
nally, the term had a limited significs.tion, 
mes.ning to entice or drs.w one away from 
his work, employment, or duty; and from 
this sense its application has enls.rged to 
include the corruption of manners and vio
ls.tion of the person. In its modern legal 
sense, the word carries with it the idea of 
"carns.l knowledge," aggravated by as
sault,violent seduction, ravisbment. Koenig 
v. Nott, 2 Hilt. 323. 

DEBENTURE. An instrument in 
the nature of a deed-poll, securing repay
ment of money owing or advanced out 
of some specific property fund or source 
of income. 

The word is also applied to a spe
cies of certificate issued by customs 
officers, showing that one who has im
ported goods is entitled to receive a 
specified sum by way of bounty or draw
back. 

Debenture signifies, 1. A c~stom-house 
certificate to the effect ths.t s.n importer of 
goods is entitled to "drawback." 

2. A bond in tbe nature of a charge on 
government stock, or on the stock of a pub
lic company. Mozley ~ W. 

DEBET. He owes. Used in the fol
lowing phrases: 

Debet et detinet. He owes and de
tains. In the old forms employed in 
the common-law action of debt, if the 
action was between the original con
tracting parties to the obligation in suit, 
the plaintiff used to declare that de
fendant "owes and detains" the money 
due. If the action was between repre
sentatives, the allegation was" detinet" 
ouly: he detaius it. 

Debet et solet. He owes and is used 
to. Technical words anciently used in 
writs where suit was brought to recover 
a right of which the plaintiff was for the 
first time disseised. and where the right 
and the custom were both relied ou as 

grounds of the claim. Such a writ was 
framed in the debet et soillt if the plaintiff 
sued for something which was now for 
the first time withheld j but in the debet 
ouly where his ancestor had been dis
seised, and plaintiff had inherited the 
right. See Terme., de la Ley. 

Debitum in praesenti, sOlvendum 
in futuro. Owed now, but payable in 
future. A phrase descriptive of that 
class - a very large one - of debts or 
obligations which are complete and per
fect, but payment of which cannot be 
demanded until a future day. 

DEBT. The primary meaning of the 
word is an obligation to pay a sum of 
money founded on contract or estab
lished by judgment. Debtor: the per
son who owes a debt. Debtee (seldom 
used): one to whom a debt is due. 3" ~ 

A debt is a sum of money due by con-, ~ 
tract. It is most frequently due by a cer- /1 
tain and express agreement, which fixes the {'(" 
amount, independent of extrinsic circum
stances. But it is not essential ths.t the 
contract should be express, or that it should 
fix the precise amount to be paid. United 
States V. Colt, 1 Pet. C. Ct. 145. 

The term a debt imports a sum due, aris
ing upon a contract, expressed or implied, 
and not a mere claim for damages. Zinn 
~. Ritterman, 2 AM. Pro N. S. 261. 

The legal acceptation of debt is a sum of 
money due by certllin and express agree
ment. Whatever the law orders s.nyone to 
ps.y is a debt; e.g., a judgmcnt for costs. 
Andrews v. Murray, 9 Abb. Pro 8, 14. 

Costs which accrue on conviction in s. 
criminal cause do not form a debt, within s. 
provision abolisbing imprisonment for debt. 
Caldwell V. State, 55 Ala. 13.'3. 

A liability upon breach of warranty is a 
"debt," within the meaning of the statute 
which provides for suits against stock
holders, in the event of dissolution of a cor
poration. Dryden v. Kellogg, 2 Mo. App. 
87. 

The expression "debt or dams.ges de
ms.nded," in certain jurisdictional statutes, 
refers to the ad damnum in the wri t, witbout 
regard to the amount claimed in tlle declara
tion, or proved. Clay V. Barlow, 123 Mass. 
378. 

"Debt" does not embrace taxes; and a 
statutory privilege of using as an off-set any 
debt or demand on which a right of action 
exists does not entitle a town to set off its 
claim for taxes against its indebtedness to 
the person owing the tax, for his services. 
Hibbard V. Clark, 56 N. H. 155. 

Whether s.n obligs.tion to ps.y money im
posed by a contract becomes a debt, until 
the money is llayable, see Weston V. City of 
Syracuse, 17 N. Y.ll0; Garrison V. Howe. 
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!d. 458; Elwood v. Deifendorf, 5 Ba7'b. 
398. 

Standing alone, the word debt is as ap
plicable to a sum of money which has been 
promised at a future day, as to a sum of 
money now due and payable. To distiu
guish between the two, it may be said of 
the former that it is a debt owing, and of 
the latter that it is a debt due. Whetber a 
claim or demand is a debt or not, is in no 
respect determined by a reference to the 
time of payment. A sum of money which 
is certainly and in all events payable, is a 
debt, without regard to the fact whether it 
be payable now or at a future time. A 
sum payable upoo a contingency, however, 
is not a debt, or does not become a debt 
until the contingency has happened. Peo
ple v. Arguello, 37 Cal. 524. 

For a city to give its corporate bonds for 
the payment of money, is within a prohibi
tion against increasing the indcbtedness of 
the city, notwithstanding the bonds are 
given for the purchase of new and valuable 
property. A debt is created when one per
son binds himself to pay money to another. 
The fact that property for which a debt is 
contracted is valuable, and a source of. 
profit or revenue, does not remove or 
change the character of the indebtedness. 
The purchaser, having become bound to 
pay, has incurred an indebteduess which he 
may be compelled to pay. Being thus 
bound, he is in debt, no matter what amount 
of property he may have received in con
sideration for his obligation. He has be
come indebted for its purchase. Scott v. 
Davenport, 34 Iowa, 208: 

Debt is used of money due upon 1& con
tract, without reference to the existence of 
a remedy for collecting it. A liability of 
the party borrowing money to be sued is 
not essential to the creation of a debt. 
Baltimore v. Gill, 31 Md. 375, 390. 

Damages awarded for property taken for 
pu blic use in virtue of the right of eminent 
domain, become, when assessed, a debt, in 
the sense in which that word is used in the 
section of the United States constitution 
forbidding the states to make any thing but 
gold or silver a tender in payment of debts. 
A state law requiring a land-owner to ac
cept any thing else in payment of ,such 
damages is void. State v. Beackmo, 8 
Blackf. 246. 

Taxes are not debts in the ordinary sense 
of that word, but forced contributions for 
tne support of the body politic. Green v. 
Gruber, 26 La. Ann. 694. 

A tax is not a debt, nor of the nature of 
a debt. It is an impost laid by government, 
and not founded 00 contract, while a debt 
is a sum due by certain and express agree
meut. It originates in, and is founded upon, 
contract, express or implied. A debt uni
versally bears interest from the time it is 
due. A tax never carries interest. A debt 
may be offset or reduced by set-off. A tax 
caunot be. City of Camden v. Allen, 26 
N. J. L. 398. 

Debts, as used in the provision of the 
legal-tender acts declaring the notes issued 
under them to be legal tender in payment 
of all debts, public and private, does not 
include taxes. Its true sense is debts 
originating in contract, or demands car
~ied into judgment. Lane County v. 
Oregon, 7 Wall. 71; s. p. Perry v. Wash-
burn, 20 Cal. 318. . 

Debt has been differently defined, owing 
to the different subject-matter of tbe stat
utes in which it has been used. Ordinarily, 
it imports a sum of money arising upon a 
contract, express or implied. In its more 
general seose, it is defined to be that which 
is due from one person to another, whether 
money, goods, or services; that which one 
person is bound to payor perform to an
other. Under the legal-tender statutes, it 
seems to import any obligation by contract, 
express or implied, which may be dis
charged by money through the voluntary 
action of the party bound. Wherever he 
may be at liberty to perform his obligation 
by the payment of a specific sum of money, 
the party owing the obligation is subject to 
what, in these statutes, is termed debt. 
Kimpton v. Bronson, 45 Barb. 618. 

Debts is used in the act of congress of 
Feb. 25, 1862, declaring United States notes 
a legal tender for all debts, in no narrow or 
restricted sense, but rather in a broad and 
general one. The fare payable by a rail
road passenger, for his carriage on a rail
road, is a debt; within the meaning of the 
act. Lewis v. New York Central R. R. Co., 
49 Barb. 330, 336. 

Whether debts, as used in the legal-ten
der acts, include express contracts to pay in 
coined dollars, see McGoon v. Shirk, 54 111. 
408; Wilson v. Morgan, 4 Robt. 58, 1 Abb. Pro 
N. S. 174; Kimpton V. Bronson, 45 Barb. 618; 
Longworth V. Mitchell,26 Ohio St. 334. 

The obligation to pay the condition of a 
mortgage bond is a debt within the legal
tender act. Kimpton V. Bronson, 45 Barb. 
618; Dutton V. Pallaret, 52 Pa. St. 109. 

A claim for freight is a debt within the 
legal-tender acts. Wilson u. Morgao, 4 
Robt.58, 1 Abb. Pro N. S. 174. 

Debt, as used in the bankrupt law, is 
synonymous with claim. Stokes V. Mason, 
12 Bankr. Reg. 498; 10 R. 1. 261. 

Under the provision of a bankrupt law, 
that all persons owing debts shall be liable 
to be declared bankrupts, on the petition 
of one or more of the creditors to whom 
they owe debts, a creditor whose demand 
is not due may petition. A debt is not the 
less owing because not due.. Exp. Tower, 
1 N. Y. Leg. Oba. 8; Exp. King, ]d. 276. 

Debts, in the provisions of a bankrnpt 
law authorizing a discharge from all debts, 
&c., does not include a fine imposed by 
chancery for the wilful violatioo of an in
junction. Spalding v. People, 7 Hill, 301, 
10 Paige, 284. 

A cause of action for a tort, though a 
verdict or a report of referees has been had 
upon it; if judgment has not been had, is not 
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a debt, and is not affected by a bankrupt 
discbarge. Croucb v. Gridley, 6 Hill, 250 ; 
Kellogg v. Schuyler, 2 Den. 73. 

It does uot include a judgment for the 
payment of an allowance to support a bas
tard child, and a judgment for damages for 

,seduction is not within the act. A judg7 
ment which is in form a debt, and recovered 
in a proceeding of a civil natnre, is not to 
be regarded as a debt from which the de
fendant can obtain a discharge if the cause 
of action was not a debt, but a violation of 
duty or of the rights of others. Matter of 
Cotton, 2 N. Y. Leg. Obs, 370. 

The sum in which the putative father is 
charged with the maintenance of a bastard 
child is not a debt within the meaning of 
Ohio Canst. art. 1, § Hi, declaring that" no 
person shall be imprisoned for debt in a 
civil action, unless in cases of fraud." Mus
ser v. Stewart, 21 Ohio St. 353. 

As used in provisions of the Massa
c~usetts insolvent law, Stat. 1838, ch. 163, 

. regulating proof of debts, and return of 
surplus after payment of debts, the word 
includes interest on the demands proved, 
whether accruing upon contracts carrying 
interest by their terms, or allowed by rules 
of law. Brown v. Lamb, 6 Met. 203. 

Debts, as used in the Iowa homestead ex
emption act, includes the liability of a per
son who has obtained money through false 
and fraudulent representations, in the sale 
of a patent-right. Warner v. Cammack, 37 
Iowa, 642. 

A cause of action for a tort, e.g. breach 
of promise of marriage, is not, before re
covery thereon, a de'bt within the provisions 
of the New York homestead act, declaring 
that the exemption thereby created shall 
not extend to a debt contracted prior to the 
record of exemption. Cook II. Newman, 8 
How. Pro 523. 

The homestea,d is not exempt from exe
cution on a judgment for tort, or for costs 
in an action of tort. Schouton V. Kilmer, 8 
How. Pr. 527. 

Debts, in statutes imposing individual 
liability upon stockholders or officers for 
debts of a corporation, has been held to 
include: 

Certificates of deposit. Hargraves V. 

Chambers, 30 Ga. 580. 
An unliquidated claim for damages. Mill 

Dam Foundry V. Hovey, 21 Pick. 417, 454; 
Haynes V. Brown, 36 N. H. 545. 

A judgment for costs against the corpo
ration. Andrews V. Murray, 9 .Abb. Pro 8. 

But not to include a claim for damages 
arising from negligence or misfeasance of 
servants of the corporation. Cable V. Mc
Cune, 26 Mo. 371; Cable V. Gaty, 34 Id. 
673. 

As used in individual liability statutes, 
debt means the original deht contracted by 
the corporation, and not a judgment which 
the creditor may have recovered upon it. 
McHarg v. Eastman, 36 How. Pro 205. 

The compensation due to an officer of 
the corporation, under an agreement to pay 

him by the year, does not become a debt 
within the meaning of a statute imposing 
an individual liability, until the expiration 
of a year, or until the earlier termination of 
the relation. Oviatt V. Hughes, 41 Barb.541. 

A statute or by-law, that no corporator 
shall transfer his stock until all debts due by 
him to the bank are paid, includes complete 
liabilities, although Dot yet payable; such 
as notes made, but not matured. Leggett 
t', Bank of Sing Sing, 24 N. Y. 283; Sewall 
V. Lancaster Bank, 17 Sergo ~ R. 285. 

Such a regulation embraces notes dis
counted by the bank, and is not confined to 
debts on account of original subscription to 
the bank. Rogers V. Huntingdon Bank, 12 
Sergo ~ R. 77. 

Debts, as used in a statute regUlating set
tlement of estates of deceased persons, is 
not limited to such as are strictly legal 
debts, but comprehends every claim and 
demand by a creditor, recoverable in law 
or equity. Babcock v. Lillis, 4 Bradf. 218; 
Sellis' Case, 4 .Abb. Pro 272 . 

It may mean demands due to a person. 
Pine v. Rikert, 21 Barb. 469, 475. 

Debts, in the Mississippi statute subject
,ing the real estate of a deceased person to 
the payment of his debts, when the person
alty is insufficient for that purpose, does 
not embrace the commissions allowed to the 
administrator. HallInan V. Bennett, 44 Miss. 
322. 

A bequest of "whatever' debts" might 
be due to the testator at the time of his 
death, includes money at his bankers. Carr 
fl. Carr, 1 Mer. 541. 

A bequest of "all debts due and owing" 
to the testator will pass a bond conditioned 
for replacing certain stock, the condition of 
which has not been complied with at tbe 
time of his death, the day stipulated there
for having passed; although a residuary 
bequest includes" all his stocks." Essing
ton V. Vashon, 3 Mer. 434. 

Debts, in a power to sell, for payment of, 
includes a joint and several bond, executed 
by the testator as surety for his co-obligors. 
Berg V. Radcliff, 6 Johns. Ch. 302. ' 

When an official bond is so expressed' as 
to render the surety jOintly liable with the 
principal, a default of the principal fixes the 
liability of the surety, and the obligation to 
pay becomes a debt against the surety as 
well as against the principal. Shane v. 
Francis, 30 Ind. 92. 

As used in the statute providing for the 
collection of taxes imposed upon debts 
owing to non-resident creditors for purcbase 
of real estate (Laws 1851, ch. 371), debts is 
to be understood in its usual legal sense, 
and means nothing more nor less than sums 
of money due from inhabitants of the state, 
to the non-residents mentioned by certain 
and express agreements or judicial sen
tence, and for the purchase of real estate. 
People V. Halsey, 63 Barb. 547, 36 How. Pr. 
487, 37 N. Y. 344. 

A claim arising out of the official neglect 
of the clerk of a court is not a debt, which 
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will support a foreign attachment in chan
cery. Dunlop I.'. Keith, 1 Leigh, 430. 

A fine or penalty, incurred by the breach 
of a city ordinance, is a debt, and recover
able as such. Exp. Reed, 4 Cranch C. Ct. 582. 

The phrase, any debt or demaJld, in a 
statute allowing costs, includes a cause of 
action for a tort. White v. Hunt, 6 N. J. L. 
415. 

Debts contracted in a statute relating to 
individual liabilities of members of manu
facturing corporations was held equivalent 
to dues owing or liabilities incurred. Car
ver v. Braintree Manufacturing Co.,2 Story 
C. Ct. 432, 449. 

A debtor is one who owes any thing, or 
one who is under obligations, arising from 
express agreement, implication of law, or 
from the principles of natural justice, to 
render and pay a sum of money to another. 
Stanly v. Ogden, 2 Root, 259. 

2. Debt is also the name of a form of 
action, employed, in jurisdictions adher
ing to the common-law procedure, for 
the recovery of a sum certain, or which 
may be made certain by computation. 
Thus debt, like assumpsit and covenant 
(q. v.), is a name both for a right of 
action and for a remedy allowed for 
enforcing it. 

DECEDENT. Literally, a dying 
person. Generally used to designate a 
deceased person whose assets are in 
course of administration. 

DECEIT. 1. The employment of 
a cheat, or false statement, device, or 
pretence, to defraud another person, 
whereby he sustains loss. 

2. The name of an English writ, now 
disused, which lay for one injured by a 
deceit; also, of a species of action after
wards allowed in like cases. 

The word deceit, as well as fraud, excludes 
the idea of mistake, and imports knowledge 
that the artifice or device used to deceive or 
defraud is untrue. Farwell v. Mctcalf, 61 
la.373. 

The word deceit, in a statute, held equiv
alent to cheating by false pretences. State 
v. Christianbury, Busb. L. 46. • 

A writ of deceit used formerly to lie, and 
now an action on the case in the nature of 
a writ of deceit lies, where the plaintiff has 
received injury or damage through the de
ceit of the defendant or of his agent, where 
the defendant was privy thereto. Brown. 

DECEM TALES. Ten such. The 
name of a writ requiring the sheriff to 
appoint ten like men to make up a full 
jury, when a sufficient number do not 
appear. 

DECENNARY. A tithing or a civil 
division of England composed of ten free-

holders with their families. The institution 
was introduced by the earliest Saxon set
tiers, and some say by Alfred. Brown. 

DECIES T ANTUM. Ten times as 
much. The name of a writ which for
merly lay in English practice against a 
juror who had taken money of either 
party for giving his verdict, to recover 
ten times as mncb as the sum taken. It 
also lay against emhraceors for intel' 
meddling with a jury. The statutes 
upon which the proceeding was founded 
were repealed by Stat. 6 Geo. IV. ch. 
50, § 62. 

DECISION. The result of the delib
erations of a tribunal; the judicial de
termination of a question or cause. The 
word corresponds quite nearly with judg
ment or decree, but is eitber somewhat 
more abstract, or somewhat more exten
sive. 

1. In the more abstract sense, the deci
sion is the resolution of the principles 
which determine the controversy; the 
judgment is the formal paper, applying 
them to the rights of the parties. The 
court announces its decision; the attor
ney draws up, and the judge signs, the 
judgment. Decisions are reported; but 
the reports do not generally present the 
jUdgments: they are recorded or docket
ed, while decisions are not. Decisions are 
followed, or are ovelTuled; judgments 
are affirmed or reversed. Overruling a 
decision does not impair the effect of the 
judgment. 

2. In the more extended sense, deci
sion is used for the formal entry of 
determinations which cannot quite be 
called judgments, decrees, or orders; 01' 

may include all kinds of determinationR, 
-those which are strictly known by 
these three names, and others ·of extra
judicial character. 

A provision authorizing an appeal from 
decisions of county commissioners will be 
applied to include every ruling, final in its 
nature, upon any subject upon which thc 
board of county commissioners are not au
thorized to take legislative action. Hanna 
v. Commissioners of Putnam County, 29 
Ind. 170. 

Wis. Laws 1860, ch. 264, § 7, requiring 
appeal papers to be remitted together with. 
the judgment or decision within th.irty days, 
applies to an order of dismissal. Estey v. 
Sh.eckler, 36 Wis. 434. 

The phrase, decision of the collector, in 
act of June 30, 1864, § 14, concerning im-
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portations, means the ascertainment and 
liquidation of the duties in the usual man
ner by the proper officers. United States 
v. Consinery, 7 Ben. 251. 

DECLARATION. 1. Any allega
tion or assel·tion, expressly and explicitly 
made, in whatever form or manner com
municated. Thus we speak of a per
son's being estopped by his declarations; 
of a witness being impeached by proof 
of his declarations out of court; of prov
ing a testator's declarations to show his 
intent. And the word occurs in several 
phrases, meutioned below. 

Declaration of iudepeudence. A 
state paper issued by the congress, in 
the name of the people of the united 
colonies, on July 4, 1776, in which they 
set forth various causes of complaint 
against the government of the king of 
Great Britain, and the ·grounds on which 
they claimed to dissolve relations with 
that power; and declared that the united 
colonies are, and of right ought to be, 
free and independent states; that they 
are absolved from all allegiance to the 
British crown; and that all political con
nection between them and the state of 
Great Britain is, and ought to be, dis
solved. 

It is from the promulgation of this 
paper that American jurisprudence dates 
the independent existence of the United 
States; though several years of war were 
necessary to obtain recognition of that 
independence from Great Britain. 

Declaration of intention. This 
phrase may be used of any assertion of 
purpose which may be drawn in ques
tion in legal proceediugs. It most fre
quently signifies a declaratiou required, 
by the naturalization laws, to be made 
before a court of record by an alien de
siring to become a citizen, that it is 
bona fide his intention to become a citi
zen of the United States, and to renounce 
for ever all allegiance and fidelity to any 
foreign prince, potentate, state, or sove
reignty whereof at the time he may be a 
citizen or subject. 

This declaration, duly made in writ
ing, and officially certified, becomes 
an important element in his subse
quent application for admission to cit
izenship. 

Declaration of Paria. The name of 

a certain declaration respecting inter
national maritime law, promulgated by 
leading European powers, at the con
gress of Paris in April, 1856. It em
bodies the following rules: 

1. Privateering is and remains abol
ished. 

2. The neutral flag covers enemy's 
goods, except contraband of war. 

3. Neutral goods, except contraband 
of war, are not liable to confiscation 
under a hostile flag. 

4. Blockades, to be binding, must be 
effective. 

Declaratiou of trust. A paper sub
scribed by a grantee of property, ac
knowledging that he holds it in trust for 
the purposes and upon the terms set 
forth. A trust may be created either by 
a conveyance which expresses· that it is 
made upon the trust, or by giving an 
ordinary deed, and taking back from a 
grantee his declaration tbat he receives 
the property in trust. 

Declaration of war. A manifesto, 
or proclamation, issued by the sovereign 
power of a nation, making known that 
war exists between it and another na
tion named. 

2. In pleading, the declaration is the 
first pleading on the part of a plaintiff 
in a common-law action, corresponding 
to a bill in equity, or a complaint in a 
civil action uuder the reformed codes of 
procedure, wherein the plaintiff sets 
forth the particular facts constituting 
his cause of action against the defend
ant, and states his claim of damages. 
In origin and theory, it is an expansion 
of the plaintiff's original writ, wherein 
he expresses at large his cause of action 
or complaint, with the additional cil'cnm
stances of time when and place wh~re 
the injury was committed. Cheetham 
v. Tillotson, 5 Johns. 430. 

The declaration generally comprises 
the following parts: Title and date, In 
the queen's bench, the 10th July, 1874; 
Venue :Middlesex, to wit; Commencement, 
A B 'by C D, his attorney [01' in person], 
sues E F for . . .; Body of declaratwn, con
sisting of the following parts (which, how
ever, are not all necessary in every form of 
action), viz.; Inducement, being introductory 
merely, and rarely requiring proof; Aver
ments, being usually the allegation of the 
performance of all precedent conditions, &c., 
on the plaintiff's part; and Counts, contain-
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ing statement of defendant's breach of con- equity, there is a decree embracing the 
tract or other injury j Conclusion," And the objects of the suit, which varies with the 
plaintiff cla.ims £--." Brown. nature of the suit and the relief prayed. 

DECLARATORY. When applied to In jurisdictions where the distinction 
a statute or act of legislation, denotes between proceedings at law and in 
that the act does not assume to prescribe equity have been abolished, decree is 
any new rule of law, but to give a clear sometimes applied, although not with 
and certain statement of the existing technical accuracy, to the judgment in a 
law; which, it may be, was involved in suit equitable in its nature. 
uncertainty or dispute, rendering an au- The term decree is frequently used by 
thoritative assertion of the true rule ex- the legislature and courts of California to 
pedient. distinguish a. sentence or judgment of the 

1 I f d' th court in a suit in equity, or in respect to the 
DECLARE. . s? ten use In e equitable branch of an action or proceeding 

vernacular sense as eqUlvalent to affirm, at law from a judgment in an action or the 
allege, or assert; implying positiveness branch of the action determined upon legal 
or distinctness; but not importing any I a~ contradistinguish~d from equitable prin
tho t manner or form of makiug Clpl.es; t?e term bem&, em~loyed. not as a 

mg as 0 • • deSIgnatIon of somethmg ddlerent from a 
the commUnlcation. Declarant: one judgment, but rather as a judgment of a 
who declares. particular character. McGarrah an v. Max-

Where a statute required an official oath well, 28 Cal. 75, 85. 
to be in the words" I promise and affirm," Decree is the judgment of a court of 
an oath in which the words "declare and I equity and is to most intents and purposes, 
affirm" were used was held sufficient. Bas- the sa:ne as a' judgment of a court of com
sett v. Denn, 17 N. J. L. 432. mon law. A decree, as d'istinguished from 

2. When used with reference to plead- an order, is final, and is- made at the hear
ing declare means to set forth in a for- ing of the caus~, whererus- a.n or~ler is inte~· 

al' ··t· d h t' _ locutory, and IS made on motIOn or pe~l-
m wn mg, serve w en an ac Ion ac tion; wherever an order, may, in a eel' tam 
cording to the comIllon law has been event resulting from the direction contained 
commenced, the cause of action and in the order, lead to the termination of the 
claim of recovery which plaintiff alleges suit ~n lik~ m!l-nner as a decree made at thp. 

. t d f d t hearmg, It IS called a dllcret3Jl order. agams e en an . Brown. 

DECREE. A decision, by a sufficient DECREET or DECREE. Is the 
authority, determining what is to take Scotch law term for the final j"lJdgment 
place or to be done in a particular matter. or sentence of a eourt, whereby the 

In English and American law, the ~e- question at issue between the parties is 
cision or sentence of a court of eqUIty decided. Decrees are said to be either 
or admiralty corresponding to the judg- condemnalor or ab..~olvitor; the former 
ment of a court of common law. Decrees term being applied where the- decision is 
in equity are either interlocutory or final. in favor of the pursuer, the latter where 
An interlocutory decree is given on some it is ill favor of the defender. Bell. 
plea or issue arising in the cause which The decree, of course, part3Jkes of both 
does not decide the main question; a final characters when the defender is absolved 
decree disposes of the entire matter in in part and condemned in part. lb. 
dispute, and has the same effect as a DECRETAL ORDER. An order 
judgment at law. They are also classed made by a court of chancery, upon a. 
as, 1, decrees by default, against parties motion or a petition, in its nature and 
who do not appear, in which case the effect resembling a final decree, but in 
plaintiff takes such decree as he can form merely an order. 
stand by; 2, decrees by consent, in An order in a chancery suit made on 
which case the form of the decree de- motion or otherwise not at the regular hear-
Pends upon the mutual agreement of ing of a cause, and yet not of an interlocu

tory nature, but finally disposing of the 
the parties; 3, decrees taking the bill cause, so far as a decree could then have 
pro confesso, in which case the decree is disposed of it. Hunt. Eg.; Mozley ~ W. 
according to the case made by the bill; DEDI. I have given. Employed 
and, 4, decrees on the hearing of the as the technical, operative word of 
cause in the presence of all parties, in grant, in the Latin forms of deeds. 
which case, if the plaintiff have any This word, together with its English 

VOL. I. 23 



DEDICATION 

equivalent were formerly held, in Eng
land, to imply a warranty of the title to 
the land or estate conveyed; but this 
rule has been changed by statute. 

;L DEDICATION. An appropriation 
T by an individual of some property or 

right to the use of the community; de
votion to public uses. Thus there may 
be a dedication of lands to public use; 
and this may be either a common-law 
dedication, which does not divest the 
fee, but secures the public right to use 
the laud accordiug to the dedication, or'" 
under statutory regulations, in some of 
the states, pursuant to which the title 
passes. At common law, no particular 
formalities are required to a dedication. 
It may be made by deed, or by word of 
mouth, or even by a course of conduct, 
as where a land-owner throws open his 
land, and assents to its being used by 
the public. The essential elements are, 
1, the assent of the owner; 2, that it 
should be to some public use; 3, accept
ance by the public or public authorities, 
which may be manifested by mere gen
eral user. When these concur, the land
owner is concluded, and cannot after
wards withdraw the property. 

Dedication is an appropriation of land by 
the owner for public uses. Barteau 1'. West, 
23 Wis. 416, 420. 

Dedication is the devoting or giving 
property for some object, and in euch man
ner as to conclude the owner. It may be 
witbout writing, by act in pais, as well as 
by deed. Hunter v. Trustees of Sandy 
Hill, 6 Hill, 407. 

If the owner of land consents, either ex
pressly or by his actions, that it may be 
used by the public for any particular pur
pose, this is a dedication thereof to the pub
lic use. Mayor, &c. of Macon v. Franklin, 
12 Ga. 239. 

No particular form is necessary to make 
a dedication. A grant is not required. It 
may be made by parol and proved by parol. 
All that is necessary is the assent of the 
owner, and the fact that it bas 'been used 
by the public for the purpose of the appro
priation. The fee remains in the maker of 
the dedication. To nearly same effect, 
Ha:!1 v. McLeod, 2 Mete. 98; Institute for 
the Blind v. How, 27 ;]/0. 211; Oswald v. 
Grenet, 22 Tex. 94. 

Wben the owner of lands procures them 
to be laid off in blocks, streeta, and squares, 
and has a map made, on which are deline
ated such streets and squares, which he 
files among tbe public records of the coun
ty, and by reference to which he makes 
salcs of lots, the streets and squares, as laid 
down on such map, become thereby dedi-
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cated to public use. Methodist Episcopal 
Cburch <1. Hoboken, 33 N. J. L. 13; Baton 
Rouge v. Bird, 21 La. Ann. 244. 

A merely permissive use by the public 
of an alley in subordination to that of the 
owner's tenanta, though for more than 
twenty years, is not such an adverse use as 
will constitute a dedication to public use, or 
an acceptance of a dedication. Brinck v. 
Collier, 56 Mo. 160. 

The essence of a dedication to public uses 
is that it shall be for the use of the public 
at large; there can be no dedication, prop
erly speaking, to private uses. Methodist 
Episcopal Church v. Hoboken, 33 N . .T. L.13. 

Neitber the act of congress of March 3, 
1849 (the organic law of the territory of 
Minnesota), - wbich declared that when 
the public lands in that territory shall be 
surveyed, certain sections, designated by 
numbers, shall be, and "hereby are," "re
served for the purpose of being applied to 
schools," -nor the subsequent act of Feb. 
26, 1857,-providing for the admission of 
that territory into the Union, and making 
the same reservation for the same object,
amounts so completely to a "dedication," 
in the stricter legal sense of that word, of 
these sections to school purposes, that con
gress, with the assent of the territorial leg
islature, could not bring them within the 
terms of the pre·emption act of 1841, and 
give them to settiers who. on the faith of 
that act, which had been extended in 1854 to 
the territory, had settled on and improved 
them. Minnesota v. Bachelder, 1 Wall. 109. 

The first publication of a work, without 
having secured a copyright, is a dedication 
of it to the public; that having been done, 
anyone may republish it. Bartlett v. Crit
tenden, 5 McLean, 32; 7 West. Law .T. 49; 
Pulte v. Derby, 5 McLean, 328. 

DEDIMUS. The brief name of a 
commission to take testimony. Dedimus 
potestatum - we have given power
were the initial words of a writ or com
mission in Englisb practice, which is
sued out of chancery, empowering the 
persons named therein to perform cer
tain judicial acts, - as to administer 
oaths to defendants in suits in chancery, 
and take their answers, to examine wit
nesses, &c. Hence, in the United States, 
a commission to take testimony is ofteu 
termed a dedimus potestatum, 01' a dedi
mus; and the term is seldom used in any 
other sense. 

DEED. Deed is somewhat used in 
jurisprudence, in its general, vernacular 
sense of an act; something done. More 
frequently it has a technical meaning, 
denoting, 1, a written instrument under 
seal; and 2, and more specifically, a 
conveyance. 
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In the first a.nd broader of these mean-I as there are parties, and each should be cut 
ings deed includes all varieties of sealed or iI~den~d (formerly in acute angles, instar 
• ' denttum, like the teeth of a saw, but at pres
lDstrnments; even bonds an~ executory ent in a waving line), on the top or sides, to 
contracts under seal may be mcluded by tally or correspond with the other; which 
the term; and still more clearly may as- deed, so made, is called an indentu~e. For
signments leases mortgages and re- merly, whe!l deeds were mor~ conCise than 

, '... '. at present, It was usual to write both parts 
leases. . The. charactenstlC lDClden~s. of on the same piece of parcbment, beginning 
a deed, lD thIS general sense, are wntmg at tbe middle and continuing to the con
upon paper or parchment, a seal, and a tra,ry ends, with. some words or letters of 
delivery. Early English authorities the. alphabet written between thel!l tbr~ugh 

. . . whICh the parchment was cut, either III a 
omlt slgnature as an essentlal; thongh straight or indented line in such a manner 
in practice and in American usage it as to leave half the wo~d on one part and 

half on the other. But at length, indenting 
only has come into use, witbont cutting 
through any letters at all; and it seems at 
present to serve for little other purpose 
tban to give name to tbe species of the 
deed. A deed made by one party only is 
not indented, but polled or shaved quite 
even; and therefore called a deed-poll, or a 
single deed. This is a deed testifyiog that 
only one of the parties to the agreement 
hath put his seal to the same, where such 
party is the principal or only person whose 
consent or act is necessary-to the deed, and 
it is therefore a plain deed, without indent
ing, and is used when the vendor, for exam
ple, only seals, and there is no need of the 
vendee's sealing a counterpart, because the 
nature of the contract is such as to require 
no covenant from the vendee, &c. All the 
parts of a deed indented, in jndgment of 
law, make bnt one entire deed; but every 
part is of as great force as all the parts to
gether, and they are esteemed the mutual 
acts of either party, who may be bound by 
either part of the same, and the words of 
the indenture are the words of either party 
&c. But a deed-poll is the sole deed of him 
that makes it, and the words thereof bind 
him only. Jacob. 

seems necessary. 
In the second, and more common yet 

narrower meaning, deed signifies a writ
ing under seal conveying real estate. It 
is substantially the same in extension as 
conveyance, q. v. ; except that convey
ance points to the transaction, the trans
fer, while deed points to the form, the 
instrument. 

The leading parts or clauses of a 
deed, in the usual arrangement, are the 
following, - Commencement: this sets 
forth the style and character of the deed, 
and names the parties and character in 
which they join; and here, in indent
ures, the date is nsually given; while in 
deeds-poll it is stated at the close. Re
citals: these briefly narrate any facts 
necessary to explain the motive or pur
pose of the deed, or the operation of its 
provisions. The testatum clause: it 
states the consideration, and avows that 
the grantor conveys, using operative 
words of transfer, to the grantee. The 
description: this sets out, usually with 
minute and accurate detail, the bonnda
ries of the property conveyed. The 
habendum: this discloses what estate or 
interest is given; in what right the 
grantee is to take and hold; and in
cludes, or is followed by, a declaration of 
the trust intended, if the property is con
veyed upon a trust. Conditions, powers, 
and covenants, necessary to carry into 
effect the full intentions of the parties, 
next follow. The conclusion, or testimo
nium or testificandum clause, certifying 
the execution, closes the. instrument. 

A deed is a writing, sealed and delivered 
by the parties. It is called a deed, because 
it is the most solemn and authentic act that 
a man can possibly perform, with relation 
to the disposal of his property. ,If a deed 
be made by more parties than one, there 
ought to be regularly as many copies of it 

Deed is a writing on parchment or paper, 
sealed and delivered. Acknowledgment is 
not a necessary part of a deed. Wood v. 
Owings, 1 Cranch, 239, 241. 

The word deed, in its largest sense, in
cludes a mortgage; but when the language 
of a contract shows that deed was used 
therein in a limited sense, and as meaning 
an instrument conveying the title to land, 
it will not be held to include a mortgage, in 
construing the contract. Hellman v. How
ard,44 Cal. 100. 

As used in Mich. Compo Laws, § 5803, 
against forgery, deed includes a mortgage. 
People v. Caton, 25 Mich. 388. 

The words "good and sufficient deed," 
in a contract to convey land, refer only to 
tbe form of conveyance, and not to the inter
est intended to be conveyed. Brown v. 
Covilland, 6 Cal. 566. 

An agreement to make a " deed" and to 
.. convey" requires such a conveyance as will 
give the vendee a sufficient title in view of 
the provisions of the statute which defines 
what is necessary to be contained in a deed. 
Parker v. McAllister, 14 Ind. 12. 
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A covenant to convey land, "the title to 
be a good and sufficient deed," is a cove
nant to convey a good. title by deed. 
Brown v. Gammen, 14 Me. 276. 

A covenant to give" a good and perfect 
deed" to land, is a covenant to give a per
fect title to such land, free and clear of 
all incumbrances, including any rights of 
dower there may be therein. Greenwood 
v. Ligon, 18 Miss. 615. 

The covenant in a bond for title to make 
a " good and perfect" deed is not complied 
with by making a deed good in form only; 
the title must be good to save the cove
nant. Feemster v. May, 211lfiss. 275 ; Wig
gins v. McGimpsey, ld. 532; Mobley v. 
Keys, ld. 677. 

A covenant to give" a good deed" does 
not require conveyance of a good title; a 
good deed means a conveyance sufficient to 
pass whatever right the party has in the 
lands, without warranty or personal cove
nants. As the phrase, a good deed, has a 
meaning which is neither doubtful nor am
biguous, the courts have no right to depart 
from the plain meaning of the word deed, 
and stretch it to mean title, which is of so 
much larger and more comprehensive im
port, unless there is something else in the 
same instrument, or in the attendant cir
cumstances, to demonstrate that the pal;ties 
intended title. Barrow v. Bispham, 11 
N.J.L.110. 

A covenant to execute a good and suffi
cient warranty deed of conveyance refers 
to the instrument only, and not to the title. 
Parker v. ·Parmele, 20 Johns. 130; Tinney 
v. Ashley, 15 Pick. 546; see Everson v. Kirt
land, 4 Paige, 628 ; Aiken v. Sanford, 5 Mass. 
494. 

Under an agreement to give a "deed 
for the premises," the tender of a deed 
without covenants qr warranty is a suffi
cient performance; nor is it necessary that 
the wife of the vendor should join in 
the deed. Ketchum v. Evertson, 13 Johns. 
359. 

An agreement to sell a farm, and to exe
cute and deliver a warranty deed thereof, 
is not complied with by a deed from the 
husband only: the wife must join. Pome
roy v. Drury, 14 Barb. 418. 

By a lawful deed of conveyance may be 
fairly understood a deed conveying a law
ful or good title. Dearth v. Williamson, 
2 Sergo ~ R. 498. 

A covenant "to give a good and war
rantee deed of land" refers to the kind of 
deed to be executed, and not to the quality 
of the title to be conveyed. It is not there
fore broken by the inability of the cove
nantor to convey a perfect title, on account 
of the existence of a prior mortgage. Joslyn 
v. Taylor, 33 Vi. 470. 

The words, "a good and sufficient deed, 
with covenant of warranty," in an agree
ment for the sale of land, will be held to 
mean" a good and sufficient title," if it ap
pears in the agreement, or its attendant cir
cumstances, that such was the intention of 

the parties. Tindall v. Conover, 20 N. J. L. 
214. 

A contract to convey by a "good and 
sufficient deed. of general warranty" does 
not by itself include a covenant against in
cumbrances, nor bind the vendor to procure 
a release of his wife's dower. It amounts 
to no more than an engagement that it 
should bar the vendor and his heirs from 
claiming the land, and that he and his heirs 
should defend it when assailed by a para
mount title. Bostwick II. Williams, 36 Ill. 
65. 

A covenant to make" a good and lawful 
deed, free from all incumbrances," is satis
fied by a deed of special warranty, where 
the parties intend and express their mean
ing to be "a warranty deed, subject to all 
the demands of the commonwealth." With
ers v. Baird, 7 Watts, 227. 

DEFALCATION. 1. The,reduqtion 
of a claim or demand, by deducting a 
counter-claim; or, substantially the 
same as set-off. Thus notes are some
times expressed to be payable without 

. defalcation or discount. 
2. The failure of one who has received 

money in trust or in a fiduciary capacity 
to account and pay over as he ought. It 
is particularly applied to public and cor
porate officers. 

DEF AMA TION. Diminution of repu
tation; the wrong of maliciously injur
ing the good name of another person. 

It is either libel (q. v.), when done 
by writing, printing, or signs; or slander 
(q. v.), whe.n by oral communications. 

DEFAULT. The neglect or omis
sion of a duty, or failure to perform an 
obligation; also, the failure to appear 
and answer, in response to a' writ or 
summons. /J w.N. 1S7J;/,.,I,i.d 2 J~ 

Default cannot properly be predicated of 
a mere failnre to a ppear on the day to 
which a cause has been continued hya jus
tice of the peace, where the defends.nt has 
once appeared and answered. Douglass v. 
Langdon, 29 Iowa, 245. 

DEFEASANCE. A collateral deed, 
made at the same time with a feoffment or 
other conveyance, containing certain condi
tions, upon the performance of which the 
estate then created may be defeated, or 
totally undone. ( Cowel; 2 Bl. Com. 327; 
1 Steph. Com. 526, 521.) So, a defeasance 
on a bond or recognizance, or judgment re
covered, is a cohdition which, when per
formed, defeats or undoes it. It is inserted 
in a separate. deed in the same manner as 
the defeasance of an estate above men
tioned. (2 Bl. Com. 342.) Mozley ~ W. 

Defeasance is of two sorts: 1. A collat
eral deed made at the same time with a 
feoffment or otlJ.er conveyance, containing 
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certain conditions, upon the performance of 
which the estate then created may be de
feated or totally undone. 2. A defeasance 
on a bond, recognizance, or jndgment re
covered, is a condition which, when per
formed, defeats tbat, in the same manner as 
t~e. foregoing defeasance of an estate. This 
differs only from the common condition of 
8. bond, in that the one is always inserted 
in the deed or bond itself, the other is made 
between the same parties by a separate, and 
frequently by a subsequent, deed. A de
feasance may generally be indorsed on the 
back of the deed. 

To make a good defeasance, it must be, 
1. By deed; for there cannot be a defea
sance of a deed without deed; and a writ
ing under hand doth not imply it to be a 
deed. 2. It must recite the deed it relates 
to, or at least the most material part 
thereof; or, in case of indorsement, refer 
thereto. 3. It is to be made between the 
same persons that were parties to the first 
deed. 4. It must be made at the time, or 
after the first deed, and not before. 6. It 
ought to be made of a thing defe8.sible. 
Jacob. 

If that which may defeat a deed is in the 
same deed, it is called a condition; that 
in another deed, it is called a defeasance. 
Com. D~g. tit. Defeasance. 

The proper definition of defeasance does 
not embrace tbe case of a bond given by 
the grantee named in an absolute deed of 
conveyance of lands, that he will convey 
tbe .estate to a third person. This is quite 
a different transaction from one in which 
the absolute conveyance is simply defcated. 
Shaw v. Erskine, 43 Me. 371. 

Defeasances of land are now of rare oc
currence, the practice in modern times being 
to include in tbe same deed both tbe con
veyance of the land to tbe alienee, and the 
conditions, if any, to which it is to be sub
ject, and by which its effect may be de
feated. 1 Steph. Com. 646. 

DEFENCE. 1. The forcible resist
ance of an attack made with violence. 
This is justifiable, within limits, in 
various cases of an unlawful use of vio
lence. See ~LF-DEFENCE. 

2. That wHich is sufficient to defeat 
a suit, or that which is offered to defeat 
one, either by denying the cause of 
action alleged, or by justifying it, or by 
confessing and avoiding it. 

In early English practice, the term 
seems to have been used to signify the 
mere technical denial in the plea of the 
cause of action, rather than the substan
tial ground set up to defeat it; but t·his 
employment of it is no longer oommon. 

Defence, in strictness, signifies an oppos
ing or denying of the truth or validity of a 
comp\a.int. But it is used in the New York 
code (§§ 149, 163) in its more popular 

sense, and applies to any facts which defeat 
the action either wholly or partially. S tew
art V. Travis, 10 How. Pro 148 ; Houghton 
v. Townsend, 8 [d. 441. 

It applies to matters which go to the 
partial as well as the total extinguishment 
of the plaintiff's claim. Foland V. Johnson, 
16 Abb. Pro 236. 

It does not include mitigating circum
stances. Newman v. Otto, 4 Sandf. 668. 

Defensive allegation. See ALIJllGA
TION. 

DEFENDANT. A person required 
to make answer in an action or suit. 

Defendant does not in strictness apply 
to the person opposing or denying the all&
gations of the demandant in a real action; 
he is properly called the tenant. The dis
tinction, however, is very commonly disre
garded; and the term is further frequently 
applied to denote the person called upon to 
answer, either at law or in equity, and as 
well in criminal as civil suits. BOUVIer. 

The word defendant, in a judgment, em· 
braces all those who, by the record, are 
liable to the judgment. Clagget V. Blan
cbard, 8 Dana, 41. 

Defendant may include parties who bave 
a real and substantial interest adverse to 
the plaintiff, and against whom substantial 
relief is sought in an action, as well as a 
person named on the record as defendant. 
Allen V. Miller, 11 Ohio St. 374. 

Ordinarily, a statute which, in gcneral 
terms, speaks of plaintiffs and defendants, 
applies to persons only, and not to states, 
counties, nr municipal corporations. Schuy
ler CO. V. Mercer Co., 9 Ill. 20. 

But it may include corporations. Mor
gan v. New York & Albany R. R. Co. 
10 Paige, 290. ' 

A garnishee is a "defendant in an action" 
within Rev. Stat. ch. 129, § 2, and an injunc
tion to restrain him from' disposing of 
goods in his bands may issue against him. 
Malley V. Altman, 14 Wis. 22; Almy V. 

Platt, 16 [d. 169. 
Defe~dant,in Mass. Gen. Stat. ch. 146, § 38, 

regulatmg procedure "upon the petition of 
the defendant" for a review, means the 
party against whom the judgment sought 
to be reversed is rendered, and not the de
fendant in the original action. Leavitt V. 

Lyons, 118 Mass. 470. 
DEFINITE. A definite failure of 

iss ue is when a precise time is fixed by the 
will for the failure of issue, as in the case 
where there is a devise to one, but if he dies 
without issue, or lawful issue living at the 
time of his death, &c. An indefinite failure 
of issue is the period when the issue or de
scendants of the first taker shall become 
extinct, and when there is no longer any 
issue of the line of the grantee, witbout 
reference to any particular time or any par
ticular event. Huxford V. Milligan, 60 Ind. 
642. 

DEFINITIVE. Bonvier, Burrill, 
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and Wharton define this word, in its 
application to judgments or decrees, as 
meaning one which determines a C!l-UBe j 

as being equivalent to final, and opposed 
to interlocutory or provisional. But the 
opinion of the United States supreme 
court, in United States v. The Peggy, 
1 Cranch, lOS, indicates a distinction 
between final and definitive, of this gen
eral nature, that a jndgment is termed 
tinal, in the sense of exhausting the 
powers of the particular court in which 
it is rendered, but definitive in the 
sense of being above any review or con
tingency of reversal. The distinction 
is certainly convenient and worthy of 
attention. 

DEFORCEMENT. In modern us
age, is the holding of any lands or tene
ments wrongfully as against any person 
who has the right thereto, but who has 
not as yet at any time been in the pos
session thereof. The deforciant must 
have come in by right in the first in
stance j for if the person wrongfully 
holding came in by wrong in the first 
instance, he is not a deforciant, but 
either an intruder, a disseisor, or all 
abator. 

In Scotch law, deforcement signi
fies the 'offence of opposing a public offi
cer in the execution of his duty. Bell. 

A species of injury by ouster or priva
tion of the freehold, where the entry' of the 
present tenant or possessor was originally 
lawful, but his detainer is now become un
lawful. (S BI. Com. 172.) 

For that at first the withbolding was with 
force and violence, it was called a deforce
ment of the lands or tenements; but now it 
is generally extended to all kind of wrong
ful witbholding of lands or tenements from 
the right owner. In its most extensive 
Bense it signifies the bolding of any lands or 
tenement to which another person hath a 
right (Co. Lit!. 277) ; and includes as well 
abatement, intrusion, disseisin, discontinu
ance, and other species of wrong whatso
cver, whereby he that hath right to the 
freehold is kept out of possession. But, as 
contradistinguisbed from these, it is only 
such a detainer of the freehold from him 
that hath the right of property, but never 
had any possession under that right, as falls 
not within any of those terms. Jacob. 

DEFORCEOR, or DEFORCIANT. 
A person chargeable with deforcement. 

DEFORCIARE. To withhold lands 
or tenements from the rightful owner. 
This was said to be a technical word, 

for which no substitute could be re
ceived. Co. Lilt. 331 b. 

DEFRAUD. To cheat j to deprive of 
some interest, right, or property by a 
deceitful device j to perpetrate a fraud. 
See FRAUD. ' 

DEGRADATION. 1. An ecclesiastical 
censure, whereby a clergyman is divested of 
his holy orders. There are two sorts of 
degrading by the canon law: one summary, 
by word only; the other solemn, by strip
ping the party degraded of those ornaments 
and rights which are the ensigns of his 
order or degree. (Seld. Titles,787.) The 
eanonists have distinguished between a 
deposition and a degradation; the latter 
bemg,med as a greater punishment than the 
other. 

2. There is likewise a degradation of a lord 
or a knight, &c., at common law, when they 
are attainted of treason; or by act of parlia
ment, Jacob. 

Degradation, as applied to a peer, must 
not be confounded with disqualification by 
bankruptcy, under Stat. 34 & 35 Viet. eh. 50. 
(See 2 Steph. Com. 612; Robson, BTccy.) 
Mozley !t W. 

DEGREE. 1. In the law of descent, 
degree is the relation between one person 
and the next in the line of descent, or 
one remove in the chain of relationship. 
See DESCENT. 

2. Used with respect to crimes, de
gree signifies different grades of guilt . 
and punishment attributed to the same 
offence, committed under different cir
cumstances. Thus murder, originally 
defined as compl'ising unlawful and in
tentional killing, is di vided in some j uris
dictions into the first and second degrees, 
according as the killing is by poison, 
lying in wait, &c., indicating long and 
deliberate premeditation, or is upon a 
sudden provocation and determination. 

S. In English law, degree signifies 
the civil condition of a person; his rank 
or position, as whether he is yeoman, 
gentleman, &C. 

Under Stat. 1 Hen. V. ch. 5, degree and 
estate mean the same thing,-defendant's 
rank in life. State V. Bishop, 15 Me, 122. 

DEHORS. From beyond or outside; 
foreign to or unconnected with. A word 
of French origin, used in much the same 
way as the Latin aliunde, q. v. 

DEI GRATIA. By the grace of 
God. An expression used in the titles 
of sovereigns, denoting a claim of au
thority derived from divine right. It 
was anciently a part of the titles of 
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inferior magistrates and other officers, 
civil and ecclesiastical, but was after
wards considered a prerogative of royalty. 

DEL OREDERE. Of trust; of 
credit. A term used to denote the agree
ment of au agent or factor, who, in 
consideration of an additional premium 
or commission where he sells goods of 
his principal on credit, guarantees to 
him the solvency of the pw·chaser. The 
additional compensation given is called a 
del credere commission, and the factor 
who receives it a del credere factor. The 
contract is in its nature that of a sur!lty 
or guarantor; the del credere factor be
coming liable only in case of the default 
of the purchaser. 

DELEOTUS PERSONlE. Choice 
of person. A term applied to express 
the right of choice of one or more per
sons to the exclusion of others, which 
exists in those relations where mutual 
confidence and trust are necessary to the 
carrying out of the purpose for which 
the relation was formed. Thus, under 
the contract of partnership, no one can 
be admitted to a firm as a partner who 
has not been selected or agreed to by all 
the existing partners; even the heir of a 
deceased partner cannot insist on being 
admitted to the firm of which his ances
tor was a member. A similar principle 
applies to the relation of principal and 
agent. attorney and client, and other 
personal relations, and to contracts for 
personal services, where the skill or 
other personal qualifications of the par
ticular individual is a reqnisite to the 
performance of the contract; and even, 
to a limited extent, to the relation of 
landlord and tenant, the landlord being 
snpposed to have selected the tenant or 
granted him the lease in view of his per
sonal qualifications. 

Delegata potestas non potest dele
gati. A delegated anthority cannot be 
redelegated. An agent or other person 
to whom any authority, duty, or office is 
delegated, cannot lawfully appoint an
other to perform his functions, or de
volve his duty or office upon another, 
unless expressly authorized so to dele
gate his authority. This maxim rests 
to a great extent upon the principle that 
authority is conferred on considerations 
personal to the one to whom it is dele-

gated, and that such delectus personre 
would be entirely defeated if the person 
so chosen on account of his own particu
lar qnalifications were entitled to trans
fer the authority so delegated to another 
person of his own selection. The maxim 
applies eqnally whether the delegated 
power has been conferred by public or 
private authority, the reason above givell 
having application to both classes. As 
to powers delegated by private anthori ty , 
it is a familiar rule that an agent caunot 
lawfully nominate or appoint another to 
perform the subject-matter of his agency. 
Thus a notice to quit, given by an agent 
of an agent, "is not sufficient, without a 
recognition by the principal. So iu the 
case of a broker, who is presumed to be 
employed from the opinion of his per
sonal skill and integrity entertained by 
his priucipal, and who cannot therefore, 
without authority from his principal, 
transfer a consigument made to him, in 
his character of broker, to another broker 
for sale. And an arbitrator cannot 
lawfully devolve the duty of deciding 
the questions submitted to him to an
other, unless expressly authorized so to 
do; he must apply his own mind to the 
matters submitted. And, with respect 
to persons clothed with judicial func
tions by pnblic authority, they must 
themselves in person perform the duties 
intrusted to them. except as they may 
be expressly authorized by law to dele
gate their powers. The ordinary rule is, 
that although a ministerial officer may ap
point a depnty, a judicial officer cannot. 
Lord Campbell, in Regina v. Dulwich 
College, 17 Q. B. 600, remarks, "The 
crown cannot enable a man to appoint 
magistrates. " Even the power of a 
ministerial officer - as a sheriff - to 
appoint a deputy extends to his minis
terial powers only; he cannot delegate 
to his substitute any power or duty ex
pressly conferred on him personally, and 
therefore within the reason of the 
maxim. 

The power to redelegate delegated 
functions may, however, in same circum
stances, and to a limited extent, be im
plied, where not expressly given j as 
from a recognized usage of trade or 
customary method of performing the 
acts authorized. 
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DELEGATE, v. To authorize j to ditional intention that it shall take ef
commit power to another; to intrust to feet j it is a conditional delivery, or a de
an agent or representative. Delegate, n. ; livery as an escrow, when the deed is 
a person to whom authority or power placed in the custody of a person who 
has been committed, to be exercised in will deliver it to the grantee upon his 
a representative capacity; particularly, performance of some condition, or upon 
one elected to represent others in an oc- tbe happening of some contingent event. 
casional or temporary assembly, as a Delivery, in the same general sense, is 
nominating convention. applied to other instruments than deeds, 

Under the government of the United though such use is of less importance. 
States, the people of an organized terri- Deeds take precedence according to 
tory send a delegate to congress, who the time of their delivery, except where 
has a seat, and joins in debate, but has registration laws give them precedence 
no vote. acCOrdillg to their time of registration. 

DELEGATION. 1. At common law, The delivery may be effected by merely 
the transfer of authority by one person handing the deed to the grantee or his 
to another; the act of making or com- agent; or by saying, "I deliver this 
missioning a delegate. Also, popularly, writing as my act and deed," or similar 
several delegates acting together are words; or by any understood token that 
called a delegation. the grantor intentionally surrenders the 

2. In the civil law , delegation signifies instrument to take effect. 
a substitution of one debtor for another; Delivery of movable chattel property 
a species of novation, by which a debtor is of importance in performance of con
procures another person to be liable in tracts of sale; in the dealings between 
his stead. It is called perfect or imper- consignor and carrier, and between 
fect delegation, according as the original carrier and consignee; in executing 
creditor is released or not. gifts, &c. Here actual or real deliv-

Delegation is where a debtor obtains a ery is the manual transfer of the com
release from his creditor by the substitution modity sold to the recipient. Construe-
and acceptallce of another who obliges him- b d 
self to the creditor. Adams v. Powers, 48 live or symbolical delivery may e ma e 
Miss. 451. with equal effect, at least as between 

DELICTUM. Guilt; fault. 1. A buyer and seller, by the transfer of some 
crime; an offence; a violation of law, of article which is a symbol or evidence of 
any nature. ownership; such as the delivery of the 

2. A wrong; a tort, as distinguished key of a warehouse containing the goods 
from a contract; a private wrong, as sold, or of the bilI of lading of goods at 
distinguished from a crime or public sea, or of the bill of sale of a vessel at sea. 
offence. The word is most frequently Delivery of a deed is held to be performed 
used in this sense; as in the phrase ex by the person who executes the deed plac
delicto (q. v.), employed to distinguish ing his finger on the seal, and saying, "1 de
obligations and causes of action arising liver this as my act and deed." A deed 

takes effect only from this tradition or de
out of tort from those arising out of livery. Brown. 
contract, designated as ex contractu. Delivery signifies, as a popnlar word, 

3. Fault; blame; guilt. The word is mcre tradition; in legal phraseology, the 
sometimes used in this milder sense. final, absolute transfer to the grantee of a 

complete legal instrument, sealed by the 
Thus, parties who are equally in fault grantor, covenantor, or obligor. Black~. 
are said to be in pari delicto. ShrevE', 13 N. J. Eg. 455. 

DELIVERY. The transfer of the A delivery of a deed is its tradition from 
body or substance of a thing·, the sur- the maker to the person to whom it is made, 

or to some .QI!rson for his use. Kirk v. Tur-
render of physical control. ner, 1 Dev. Eg. 14. 

Delivery of a deed is considered one Any act or words evincing the granter's 
of the essential requisites of the validity intention to deliver a deed is, presumptively, 
and operation of the instrument. It is a delivery. Mallett v. Page, 8 Ind. 364. 

t d b l t delivery when the To constitute delivery of a deed, there 
erme. an a so u e, must be an intention to part with control 

deed 1S surrendered to the grantee or lover the deed as its owner. Berry v. An
one who receives it for him, with uncon- derson, 22 Ind. 36. 
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The law does not prescribe any partICular 
form of words or actions as necessary to 
consummate a delivery of a deed. Any 
thhlg done by the grantor, from which it is 
apparent that a delivery is thereby intended, 
either by words or acts, or by botb com· 
bined, is sufficient. Somers v. Pumphrey, 
24 Ind. 231. 

In respect to sales, delivery is the trans
ferring the thing sold into the power and 
possession of the buyer. The civilians all 
consider that it is essential that the thing 
shall be under tlte control and in the power 
of the purchaser. If the effects be mov
able, the thing passes by actually giving it 
into the care of the buyer. If it is kept in 
a building, there may be a delivery of the 
key. If the tbing cannot be transported 
a t the time of sale, the consent of parties 
will be sufficient. Lambeth v. Wells, 12 
Rob. 61. 

To constitute a delivery to a common 
carrier, the latter must have accepted the 
goods in his character as such a carrier, and 
assumed the exclusive custody and control 
over them; and the consignor must have at 
the same time parted with and entirely sur
rendered bis possession and control over 
the goods. Reed, &c. v. Phil., &C. R. R., 3 
Houst. 176. 

As between carrier and consignee, deliv
ery implies mutua.l acts of the two. Land
ing the property on the wharf, at the end of 
the voyage, is not a good delivery, without, 
at the least, giving notice to the consiguee. 
Ostrander v. Brown, 15 Johns. 39 i Price 11. 
Powell, 3 N. Y. 322. 

When goods are delivered to a common 
carrier, to be by him delivered to a second 
one, for further transportation, the common
law liability remains on the former until 
the delivery bas been made to the latter. 
Hence, the section in the charter of the 
Michigan Ceutral Railroad Company, pro
viding that the company will not be respon
sible for goods on deposit in any of their 
depots, a waiting delivery, does not include 
goods waiting for transportation, but only 
such as have reached their fiual destina
tion. Railroad Co. v. Manuf. Co., 16 Wall. 
319. 

Merely placing goods in such a position 
that a person (in this case the receiving 
clerk in a common carrier's office) can take 
them, but without calling his attention to 
them, is nota delivery. O'Bannon t'. Soutb
ern Exp. Co., 51 Ala. 481. 

See also U. S. Dig. tit. Carriers i Express 
('ompanies; Railroad Companies. 

Wbere tbe subject-matter to be given is 
capable' of delivery, a delivery, actual or 
s,vmbolical, is essential to constitute a valid 
gift by parol; and this must be a traBsfer 
of possession, or a giving of means of ob· 
taining possession. Noble. v. Smith, 2 Johns. 
62. And see 3 Abb. N. Y. Dig. tit, Gift, 
'\[ 2. 

The delivery need not be to the donee in 
person. A delivery to a third person to 
hold for the donee is sufficient. Hunter v. 

Hunter, 19 Barh. 631 j Coutant v. Scbuyler, 
1 Paige, 316. 

DEMAND, v. To ask performance or 
payment of something as of right; to 
claim what is due. Demand, n.: the 
act of asking performance or payment 
as of right, or of claiming what is due; 
also, the right or title in virtue of which 
delivery of property, payment of money, 
or performance of an act may be claimed; 
as in the. expressions, holding a demand 
against one,- a receipt in full of all de
mands. 

Demand is a calling upon a man for any 
thing due. There are two manner of de
mands: the one in deed, the other in law. 
In deed, as in a prrecipe quod reddat, there is 
an express demand. Every entry on land, 
distress for rent, taking of goods, &c., which 
may be done witbout words, is a demand in 
law. It is also said there are three sorts of 
demands: one in writing, without speaking, 
and that is in every prrecipe; one without 
writing, being a verbal demand of the per
son wbo is to do or perform tbe thing; and 
another made without either word or writ
ing, which is a demand in law, in cases of 
entries on lands, &c. Jacob. 

Demand is the largest word in law, ex
cept claim (Co. Litt. 291 b; 8 Rep. 299), and 
embraces all sorts of actions, rights, and 
titles, conditions before or after breach, 
executions, appeals, rents of all kinds, cov
enants, annuities, contracts, recognizances, 
statutes, commons, &c. A release of all 
demands to date bars an action for damages 
accruing after the date, from a nuisance 
previously erected. Vedder v. Vedder, 1 
Den. 257. 

Demand is more comprehensi ve in import 
than" debt" or" duty." Sands v. Codwise, 
4 Johns. 536; Matter of Denny, 2 Hilt,220. 

Demand, or claim, is properly used in 
reference to a cause of action. Saddles
vene v. Arms, 32 How. Pro 280, 

A submission of all demands to arbitra
tion includes questions concerning real as 
well as personal property. Marks v. Mar
riott, 1 Ld. Raym. 114. 

A judgment is a contract of record, and 
is a demand, within the meaning of an in
strument embracing all demands of one 
party against another. Henry O. Henry, 
II Ind. 236. 

Damages" in full satisfaction of all de
mands," by reason of the pulling down 
certain buildings, means in full satisfaction 
of all loss or injury sustained in conse
quence of such pullil)g down. Mayor, &c. 
of N. Y. v. Lord, 17 Wend. 285; 18 fd. 126. 

A cbarter made the stockholders liable 
for all debts contracted by the company, 
and declared that any person having a "de.. 
mand" against it might recover from any 
stockholder, providing, however, that the 
stockholder sbould not be liable to pay, in 
all, more than tbe amount of stock held by 
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him when the" debt" accrued. Held, that 
the word demand, in its connection, was to 
be construed as importing a demand arising 
upon contract, and that a stockholder was 
not liable for damages arising from a neg
lect of the corporation to repair a bridge. 
Heacock v. Sherman, 14 Wend. 68. 

DEMANDANT. The designation of 
the plaintiff in a real action. 

DEMENTIA. Unsoundness of mind. 
The condition of a person who is de
prived of his mental faculties, or whose 
mental powers are impaired; as distin
guished from a madman or lunatic, or a 
person wholly insane. 

Dementia denotes an impaired state of 
the mental powers, a feebleness of mind 
caused by disease, and not accompanied by 
delusion or uncontrollable impulse, without 
defining the degree of incapacity. Demen
tia may exist without complete prostration 
of the mental powers. Dennett v. Dennett, 
44 N. H.63l. 

DEMESNE. Originally, one's own. 
Demesnes or demesne lands in the feu
dal law were lands unqualifiedly one's 
own; those which the tenant held in his 
own absolute right, as distinguished from 
lands held upon service, from another; 
also, lands which the lord retained for 
his own use, for the supply of his own 
table, &c., as distinguished from those 
which he own.ed, but were in occupancy 
of a tenant. 

Other forms of the word are demeine, 
demaine; domain, domaine, domainium, 
&c. See Jacob. 

Demesne lands were those parts of a man
or wbich the lord kept to bimself, as neces· 
sary for his own use. Of such lands one por
tion was retained in the actual occupation 
of the lord for tbe purposes of his family, 
another portion seems to have been beld in 
villenage, and the residue, being unculti
vated, served for public roads and for com
mon of pasture to the lord and tenants. Holt. 

Son assault demesne. His own 
assault. A defence in an action of 
trespass for violence to the person, that 
plaintiff provoked it by his own assault 
upon defendant. 

DEMISE. 1. Death. Thus the 
phrase demise of king or queen de
Hotes the decease of the reigniug sover
eign, and consequent transfer of the 
property and power of the crown to a 
successor. 

2. A species of conveyance of lands; 
usually a lease, or conveyance of an 
estate for years. 

Demise is applied to an estate either in 
fee, for term of life, or years, but most com
monly the latter; it is used in writs for any 
estate. (2 Inst. 483.) Tbe word demisi, in 
a lease for years, implies a warranty to tile 
lessee and his assigoee; and upon this word 
action of covenant lies against the heir of 
tbe lessor, if be oust tbe lessee; it binds the 
executors of the lessor, wbo has fee-simple 
or fee-tail, wbere any lessee is evicted, a.nd 
the executor hatb assets; but not tbe lessor 
for life's executors,' without express words, 
that the lessee shall hold his whole term. 
(Dyer, 267; J enk. Cent.35.) Jacob. 

Demise was formerly applicable to the 
grant of a freehold estate, but it is not now 
so applied. (Cawel; 1 Stepk. Com. 609, 512; 
Fawcett L. !f' T.229.) Mozleq!f' W. 

Demise is synonymous wiib lease, or let, 
except tbat demise ex vi termini implies a 
covenant for title, and also a covenant for 
quiet enjoyment, whereas lease, or let, im
plies neither of tbese covenants. Brown. 

Demise does Dot necessarily import a 
sealed instrument. Magee v. Fisher, 8 Ala. 
320. 

The use of demise in a lease for years 
implies a covenant of power in tbe lessor to 
give the lease. Grannis v. Clark, 8 Cow. 36; 
see Sumner v. Williams, 8 Jlass. 20l. 

It imports a covenant of good right and 
title to make the lease, and for _quiet enjoy
ment. Crouch v. Fowle, 9 N . H. 219. 

At least during the lifetime of lessor. 
Folts v. Huntley, 7 Wend. 210. 

But not so in a lease which contains a 
stipulation tbat notbing therein contained 
shall be construed to imply such a covenant. 
Maeder v. Carondelet,26 Mo. 112. 

The words" grant" and "demise" in a 
lease for years create an implied warranty 
of title aod a covenant for quiet enjoyment. 
Stott v. Rutherford, IJ2 U. S . 107. 

Where there is an express covenant for 
quiet enjoyment, the words" grant, demise, 
and lease," do not imply a general war
ranty. Tooker v. Grotenkemper, 1 Cin.88. 

ilemise, as used in section 4 of the act of 
1801, for incorporation of religious societies, 
means a lease for years, in consideration of 
rent. The technical meaning is a lease for 
a term of years. Voorhees v. Presbyterian 
Churcb of Amsterdam, 6 How. Pro 58, 71. 

Demise and redemise. The name 
of a species of conveyance where there 
are mutual leases made from one person 
to another on each side, of the same 
land, or something out of it. It was 
used upon the grant of a rent-charge, &c. 

DEMOCRACY. That form of gov
ernment in which the people possess and 
directly exercise the political power. 

DEMUR. To object to the sufficiency 
in point of law of a cause of action, de
fence, or pleading; to interpose a. de
murrer, q. v. 
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DEMURRAGE. A pecuniary com
pensation recoverable for a wrongful de
lay of a vessel, whereby her owners are 
for a time deprived of hel' use or 
freights; also, sometimes, but less fre
quently, the delay itself. 

It is usually stipulated in charter-par
ties and bills of lading that a certain 
number of days, called running or work
ing days, shall be allowed for receiving 
or discharging the cargo, and that the 
freighter may detain the vessel for a 
further specified time, or as long as he 
pleases, on payment of so much per diem 
for such overtime. This payment is 
demurrage. Another form in which it 
arises is in collision causes, where a ves
sel injured by a collision is delayed for 
repairs; an allowance for losing the 
use of her during the time may be de
creed in addition to the reparation of 
the injury. 

It is usual in charter-parties to insert an 
agreement that a specified number of days 
shall be allowed for loading and unloading, 
or for one of those operations, and that it 
shall be lawful for the freighter to detain 
the vessel for these purposes a further spe
cified time, on payment of a daily sum. 
(Abb. Shipp. 308.) A contract to the same 
effect is often inserted in the bill of lading, 
where goods are sent in a general ship. 
(Holt's N. P. 95.) This delay and the pay
ment agreed upon are called demurrage. 
Cross v. Beard, 26 N. Y. 85. 

Demurrage is only an extended freight or 
reward to the vessel, in compensation for 
the earnings she is improperly caused to 
lose. Every improper detention of a vessel 
may be considered a demurrage, and com
pensation under that name be obtained for 
it. (2 Haag. Adm. 317.) Donaldson v. Mc
Dowell, 1 l1olmes, 290. 

Demurrage is the allowance or compensa
tion due to the master or owners of a ship, 
by the freighter, for the time the ves
sel may have heen detained beyond the 
time specified or implied in the contract of 
affreightment or the charter-party. Bell. 

DEMURRER. The name applied 
at law, in both civil and criminal cases, 
in eqnity practice, and under the codes 
of reformed procedure, to a pleading the 
substantial nature of which is that it 
admits the facts of the previous pleading 
in the cause to exist as alleged, and 
questions their sufficiency or validity as 
a cause of action or defence. 

Demurrers are general, when the suffi
ciency of the pleading demurred to is dis
puted only in general terms. They are 

IIpecial, when particular defects al'e 
pointed out; this is necessary with re
spect to some grounds of objection. 

Demurrer is a pause or stop put to any 
actioII', npon a point of difficulty which 
must be determined by the court before 
any further proceedings can be had there
iu. For if the point of controversy con
sists in law, it is determined by the conrt. 

A demurrer, therefore, is an issue upon 
matter of law. It confesses the facts to be 
true, as stated by tbe opposite party; but 
denies that, by the law arising upon those 
facts, any injury is done to the plaintiff, 
or that the defendant has made out a law
ful excuse. Jacob. 
~ English · practice at law, demurrers, 

before the common-law Ilrocedure act, 1852, 
were either general or special; but that act 
abolished special demurrers, leaving in ex
istence only the general demurrer, and this 
allowed only where tbe pleading is bad in 
substance. Argumentativeness, generality, 
inconsistency, &c., must be objected to by 
motion. Brown. 

Demurrer, in an action at law, signifies a 
legal objection taken by either party to the 
other's pleading; but in equity the word is 
applied only to the objection taken by the 
defendant to the bill or information. Moz
ley If W. 

A demurrer is an admission of the fact, 
submitting the law arising on that fact to 
the court. Exp. Vermilyea, 6 Cow. 555. 

Although the rule of pleading is that a 
demurrer admits facts well pleaded, for the 
purpose of determining their legal suffi· 
ciency, yet it cannot be used as an instru
ment of evidence on an issue of fact. It 
presents only an issue of law to the court; 
the jury have no concern with it. Pease v. 
Phelps, 10 Conn. 61; Havens v. Hartford, 
&C. R. R. Co., 28 ld. 69. 

Demurrer-book. See BOOK. 

Demurrer to evidence. The name 
applied in the common-law practice to 
an objection by a party to an action at 
law, to the evidence produced by the 
opposite party on the trial, that, admit
ting it to be true in fact, it is in law in
snfficient to maintain or overthrow the 
issue, referring 'to the court to deter
mine what the law is upon the facts as 
shown in evidence. Stephen considers 
it to be analogous to a demUiTer in 
pleading, the party from whom it comes 
declaring that be will not proceed, be
cause the evidence offered on the other 
side is not sufficient to maintain the 
issue. Upon joinder in demurrer, the 
jury are to be discharged without ren
dering a verdict, and the demurrel' is 
heard and determined by the court. 
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Thi~ proceeding has fallen into disuse 
in modern practice, the same object be
ing accomplished in other ways. 

A demurrer to the evidence may arise 
where a record or other matter is pr.duced 
in evidence, concerning the legal conse
quences of which there is a doubt in law; 
in which case the adverse party may, if he 
pleases, demur to the whole e.vidence; and 
such demurrer admits the truth of every 
fact which has been alleged, but denies the 
sufficiency of them all, in point of law, to 
maintain or overthrow the issue. .Tacob. 

A party who introduces no evidence 
upon a trial before a jury, may, as a mat
ter of right, demur to the evidence of his 
adversary; the more especially if the evi
dence demurred to is not loose, indefinite, 
or circumstantial. Such a demurrer admits 
the truth of the facts proved, together with 
the conclusions fairly inferahle therefrom, 
and asks the judgment of the court as to 
their legal effect. Pharr v. Bachelor, 3 
Ala. 237. 

Denarius Dei. God's penny; earn
est-money. A small coin formerly given 
and received by the parties to a con
tract, which served to bind the bargain 
between them. The piece of money so 
used was called denariu.~ Dei, because it 
was given to God; that is, - to the 
church or the poor. Any sum of money 
paid as earnest-money has been so 
termed. 

DENIZEN. Is used in England to 
signify a person who, being an alien by 
birth, has obtained letters-patent mak
ing him an English subject. The king 
may denizenize but not naturalize a 
man; the latter requiring the consent 
of parliament, as under the naturaliza
tion act, 1870 (33 & 34 Vict. ch. 14). 
A denizen holds a position midway be
tween an alien and a natural-born or 
naturalized subject, being able to take 
lands by purchase or devise (which an 
alien could ' not until 1870 do), but not 
able to take lands by descent (which a 
natural-born or naturalized subject may 
do). 

Denizenize signifies to constitute one 
a denizen; and denizenation, the act of 
so doing. 

The American editor of Wharton's 
Dict. says that denizens are not known 
in the United States, and cites "r alker's 
Am. Law; but Bou~ier says this condi· 
tion has been created by statute in 
South Carolina. 

The word denizen is used in the common 

la w in a double sense. It sometimes means 
a natural-horn subject, and sometimes a 
person who, heing an alien, has been denio 
zenized by letters'patent of the crown. (Co. 
Litt. 129 a; 1 d. 8 a; Com. Dig. Alien, D; 
Bann.433.) Levy v. M'Cartee, 6 Pet. 101, 
116, note. 

DEODAND. Any personal chattel 
wbich is the immediate occasion of the 
death of any reasonable creature, was 
formerly forfeited to the king, to be applied 
to pious uses, and distrihuted in ahns by 
his high almoner; but this rule of law 
was abolished in 1846 by Stat. 9 & 10 Vict. 
ch. 62. 2 Steph. Com. 551, 552. 

DEPART. 1. To go away; toleavej 
to start for some other place. Depart
ure: the act of leaving or going away. 
In this sense, the words are of frequent 
use in commercial law and transactions; 
as when arrival and departure of vessels 
is mentioned. 

Under Neb. Code Civ. Pro. § 20, provid
ing that if, after a cause of action accrnes, 
the debtor depart from the state, &c., the 
time of his absence shall not be computed 
as part of the period within which action 
must be brought, - the mere temporary 
absence of a debtor from the state, when 
such debtor has a usual place. of residence 
therein where service of summons can be had 
upon him, does not suspend the statute of 
limitations. The words, depart from the 
state, do not mean a mere temporary ab
sence from the state while the debtor's 
usual place of residence continues there, 
but they are intended to apply to such an 
absence from the state as entirely suspends 
the power of the plaintiff to commence his 
action. Blodgett v. Utley, 4 Neb. 25. 

A statute forbidding a vessel to "depart 
from p~rt," without permit, is not violated 
by her leaving the wharf with intent to go 
to sea, while she yet remains within the 
port. If seized before she gets out of the 
port. the offence is not consummated The 
Active v. United States, 7 Cranch, 100, 
1 Paine, 247. 

2. In pleading, depart is sometimes 
used, and departure frequently, when a 
party abandons the particular right of 
action or defence set up by a former 
pleading, and, in a subsequent pleading 
in the same action, sets up a different 
one. Thus the replication, if it does not 
adhere to the right declared upon, but 
seeks to sustain the action upon new 
grounds, is said to involve a departure. 
It is not allowable. 

A departure, in pleading, is when a party 
quits or departs from the case or defence 
which he has first made, and has recourse 
to another. Kimberlin v. Carter, 49 Tnd. 
111; Allen v. Watson, 16 Johns. 205; White 
v. Joy, 13 N. Y. 83, 89. 



DEPARTMENT 365 DEPOSE 

In pleading, a departure is a confession 
of an answer, without allegations of facts 
sufficient to avoid it. McAroy v. Wright, 
26 Ind. 22. 

DEPARTMENT. 1. Civil divisions 
of a state or country are sometimes 
styled departments. In this sense, the 
word does not materially differ from dis
trict; one term is employed for the di
visions created for one purpose, the 
other for those having another object. 
Thus there has been a division of the 
United States into districts for the 
judicial organization, and another divi
sion into districts for election of repre
sentatives, and a division into depart
ments for military purposes. The divi
sion of France into departments, nearly 
corresponding to our counties, is a 
familiar instance of this use of the 
word. 

2. The executive business of tpe gov
ernment of the United States is, under 
<L permission rather than a mandate of 
the constitution, distributed to seven 
executive departments; besides which 
the office charged with the superinten
dence of the agricultural interests is 
styl!Jd the department of agriculture, 
though not of equal grade with the 
executive departments. 

The department of state is charged 
with the conduct of foreign affairs, cor
respondence and business with and 
through public ministers and consuls; 
custody and publication of the acts of 
congress. The secretary of state is the 
head of this department. 

The department of war is charged 
with the conduct of all military affairs; 
the general management of the army, and 
of its supplies and pay; the regulation 
of military stations; and, incidentally, 
the observations and signals conveniently 
made at military posts. The secretary 
of war is its head. . 

The department of the treasury has 
charge of the fiscal affairs of the gov
ernment, the collection of its revenue, 
the keeping its accounts, and the pay
ment of its debts. The secretary of the 
treasury is its head. 

The department of justice, which has 
been known by that name only since 
1870, being an expansion of the office 
of the attorney-general, has charge of the 

law business in which the government is 
concerned; the prosecution and defence 
of suits in which the government is a 
party, or has an interest; the regulation 
of the business and doings of district at
torneys and marshals, and matters ger
mane to these. The attorney-general is 
the head. 

The post-office department, at the 
head of which is the postmaster-general, 
has charge of all postal affairs. 

The department of the navy has 
charge and control of the navy, and of 
naval affairs, and of explorations and 
obsel'vations by vessels of the United 
States. The secretary of the navy is 
the head. 

The department of the interior has 
charge of the census, the public lands, 
including mines, the Indians, pensions, 
and bounty lands, patents for inventions, 
custody and distribution of certain pub
lications, and education. The secretary 
of the interior is the head. 

All these departments have places of 
business established by law at Washing
ton. The head of each department is a 
member of the cabinet (q. v.), and also 
has the appointment of subordinate 
clerks and employes in his depart
ment. The heads of departments and 
the principal assistants are appointed by 
the president, with the advice and con
sent of the senate. 

DEPENDENT. Contracts 01' cov
enants are called dependent when the 
party upon whom they devolve is not 
under obligation to perform them until 
the other party has performed some con
nected stipulation or covenant resting 
upon him. 

DEPONENT. One who deposes; one 
who testifies under oath; and usually 
one who testifies in writing. See DE
POSE. J u.t 1U3 (t"3)JJ7 

The word depone, from "'hich is derived 
deponent, has relation to the mode in which 
the oath is administered (by the witness 
placing his hand upon the book of the holy 
evangelists), and not as to whether the tes
timony is delivered orally or' rednced to 
writing. Deponent is included in the term 
witness, but witness is more gencral. Bliss 
v. Shnman, 47 Me. 248. 

DEPOSE. Signifies, originally, to 
give testimony under sancti0D: of an 
oath, without implying that it is given 
in writing. It is sometimes used in this 
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general sense as equivalent to testify, 
but importing more definitely an oath. 
But more often, in modern usage, it is 
employed in the sense of to give testi
mony, which is officially written down 
for future use or reliance as written 
evidence. See DEPONENT j DEPOSITION. 

DEPOSIT. A species ,of bailment j 
being that contract in which one person 
places movable property in the charge 
of another upon his engagement to keep 
it safely, and return it upon demand. 
Most of the . early definitions express 
that the engagement of the bailee, iu 
deposit, is gratuitous, Jones Bailm. 
36, 117; Story Bailm. § 41; but this 
does not seem to be an invariable ele
ment in the word, as ordinarily used. 
Deposit is also employed: to designate 
the thing which is the subject of the 
bailment. 

Depositor: the person who makes a 
deposit. Depositary: the party who re
ceives it. 

In respect to the case of money de
posited with a banker, the convenience of 
commerce, and the very objects of snch 
dealings, require that the banker should 
be at liberty to use the identical money 
deposited, and to discharge his obliga
tion to return, by repayment of the same 
sum in any eqnivalent coin or bills. A 
deposit made upon this understandiug 
is termed, iu authorities using the lan
guage of the civil law, an irregnlar de
posit, In American usage, it is famil
iarly called a deposit; but, if special oc
casion arises for discriminating, the pay
ing in of mOlley to a banker, upon the 
ordinary engagement that he may use 
and repay in kind, is called a general 
deposit; while the deliver, of coin, bills, 
or valuables, npon the strIct understand
ing that the identical things are to be 
kept and returned, is termed a special 
deposit. 

The act of intrusting money to a bank is 
called a deposit in s bank; and the amount 
of the money deposited is also called the 
deposit. 3 Stepk. Com. 81-86. 

Also, deposit is a species of bailment, 
by which a person intrusts another with a 
chattel to keep safely, without reward. In 
this sense, the Latin form of the word, 
depositum, is more frequently adopted. Stm'y 
Bailm.;' Mozley !t W. 

Where the very silver or gold deposited 
is to be rcstored, the iransaction is a special 

or pure deposit. Where the party is . to re
store, not the identical coin, but only an 
equivalent on demand, tbe, transaction is a 
loan, or mutuum or irregular deposit. State 
V. Clark, 4 Ind. 316. 

A deposit is general, unless the depositor 
makes it special, or.deposits it expressly in 
some particular capacity, Keene v, Collier, 
1 JJetc. (Ky.) 415; Brahm V. Adkins, 77 Ill. 
263. 

Deposits made with bankers may be di. 
vided into two classes: those in which the 
bank becomes bailee of the depositor, tbe 
title to the thing deposited remaining with 
the Istter; and that 'kind peculiar to bank· 
ing business,. in which tbe depositor,' for his 
own convenience, parts with the title to his 
money, and loans it to the banker, and the 
latter, in consideration of the loan of the 
money, snd the right to use it for his own 
profit, agrees to refund the same amount, or 
any part thereof, on demand. Money col· 
lected by one bank for another, placed by 
the collecting bank with the bulk of its 
ordinary banking funds, and credited to the 
transmitting bank in sccount, becomes the 
money of the former. It is a deposit of the 
latter class, Marine Bank V. Fulton Bank, 
2 Wall. 252. 

Deposit, in respect to dealings of banks, 
includes not only a. bailment of money to 
be returned in the same identical specie, but 
also all that class of contracts where money 
is placed in the hands of bankers to be re
turned, in other money, on call. Curtis V. 

Leavitt, 15 N. Y. 9, 166, 168. 
That engaging to transmit a draft does 

not involve a deposit, see United States D. 

City Bank, 6 McLean, 130. 
That the certificate of s, bank that $4,000 

has been deposited in such bank implies 
that it has been deposited in cash, See 
People V. Contracting Board, 27 N. Y. 378. 

Where P delivered a sum of money 
to the firm of S G & H, which they cred
ited to P on their books, &c., for which 
they gave him a written receipt, stating 
that the money was to P's credit on books 
of the firm at six per cent interest, it 
was held that, under the attendant circum
stances, this transaction constituted a deposit, 
and not sloan; snd the relative rights of 
the parties in respect to a demand were the 
same s.s arise in the case of deposits with 
banks. Payne v. Gardiner, 29 N. Y. 146, 
39 Barb. 634. 

Presenting bills of the E bank to that 
bank for payment, and leaving them to be 
counted and paid, though they were re
tained .by the bank and mingled with its cir
culation, without payment, was held, under 
the circumstances, not a deposit of the 
amount with the bank, and not enough to 
entitle the owner of the bills to share the 
security of depositors. Catlin 1>. Savings 
Bank,7 Conn. 487. 

In Louisiana, the former distinction be
tween a perfect and illlperfect deposit is 
abrogated by Civ. Code, art.' 2934, which 
recognizes as the only real deposit a thing to 
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be restorcd identically. But parties may, 
by their con tracts or course of dealing, cre
ate irregular deposits. Bloodworth v. Ja
cobs, 2 La. Ann. 25. 

The difference between a deposit and a 
mandate is, that while the object of a de
posit is that the thing bailed be kept, sim
ply. the object of a mandate is that the 
thing may be transported from point to 
point, (}r that something be done about it. 
Montgomery v. Evans, 8 Ga. 178. 

Deposit of title-deeds. In England, 
the title-deeds of an estate are often de
posited as a security for the repayment 
of money advanced. This operates as 
an equitable mortgage. 

DEPOSITION. 1. The principal use 
of this term in jurisprudence is to sig
nify the testimony of a witness when 
given in answer to interrogatories pro
pounded by a person authorized for the 
purpose, and officially taken down in 
writing. See DEPOSE; DEPONENT. 

Depositions are customarily taken in 
the following cases: 

In conrts of chancery, the usual mode 
of taking evidence has been for the 
jpaster to take the depositions of the 
witnesses, and these were laid before the 
chancellor at the hearing. But in some 
jurisdictions oral testimony is heard by 
the chancellor. As to the practice in 
the United States circuit courts in this 
respect, see Blease v. Garlington, 92 
U. S. 1. 

The laws of congress for the courts 
of the United States (Rev. Stat. §§ 863-
875), and the laws of most of the States 
for the state courts, provide for taking 
depositions, to be used in civil causes, 
of witnesses whose personal attendance 
cannot, by reason of non-residence, sick
ness, infirmity, &c.,. be secured upon 
the trial. These depositions may be, in 
the cases prescribed by the statute ap
plicable, taken and used against the will 
of the adverse party; but must be taken 
in strict accordance with the directions 
of the statute; and, in general, can only 
be used after proof is made at the trial 
that personal attendance of the witness 
cannot then be secured. 

In criminal cases, depositions are 
taken by examining magistrates as a 
foundation of a committal of the ac
cused to await indictment. But they 
are not, in general, competent to be read 
upon the trial of the indictment, unless 

upon behalf or by consent of the ac
cused. Constitutional provisions have 
given a person upon trial for crime the 
right to be confronted with the wit
nesses against him. Bouvier says that 
some of the states have enacted laws 
enabling the accused to introduce depo
sitions of witnesses whose attendance 
he cannot secure. In England, the dep(}
sitions taken before a committing magis
tl'ate have been allowed in case the 
deponent should die before the trial, or 
be too ill to attend, to be used in evi
dence, subject to certain restrictions 
mentioned in Stat. 11 & 12 Vict. ch. 42. 

A deposition is evidence given by a wit
ness under interrogatories, oral or written, 
and usually written down by an official per
son. In its generic sense, it embraces all 
written evidence ·verified by oath, and in
cludes affidavits; but, in legal language, a 
distinction is maintained between deposi
tions and affidavits. Stimpson v. Brooks, 
3 Blatchf 456. 

Deposition is sometimes used as synony
mous with" affidavit" or "oath." But, in 
its proper tecbnical sense, it is limited to the 
written testimony of a witness given in the 
course of a judicial proceeding, either at 
law or in equity. It should be construed iu 
this restricted sense in a definition of per
jury, given in an act for the punishment of 
that crime. To give, when so used, the 
more comprehensi ve sense, would extend 
the crime of perjury even to official oaths, 
which ought not to be done by construction. 
State v. Dayton, 23 N . .T. L. 49. 

2. Depose and deposition, when spoken 
of a sovereign, signify, respectively, to 
deprive him of his authority and dignity, 
or overthrow his power; and the act of 
so doing. They import a revolutionary, 
unlawful deprivation. 

3. These words are used in ecclesiasti
cal law to signify depriving a clergyman 
of his orders, done in the course of ecclesi
astical discipline, and by authority and 
regular proceedings. Ayl. Parerg. 206. 
Deprivation (q. v.) seems the more com
mon word, and more extended in sig
nification. 

DEPOT. Seldom occurs in Ameri-). 
can law-books, except in the sense of a 
building or establishment where goods,C, 
merchandise, or supplies may be depos
ited to await transportation, or, after 
transportation, to await delivery to a 
consignee or consumer i usually, a build
ing incident to a raih'Oad. 

In the French law, depot is the depositum 
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of Roman and the deposit of English law. It 
is of two kinds, being either depl1t simply so 
called, antl which may be either voluntary 
or n~cessary; or sequestre, which is a deposit 
made either under an agreement of the par
ties, and to abide the event of pending liti
gation rega,rding it, or by virtue of the 
direction of the court or a judge, pending 
litigation regarding it. Braum. 

Depot, applied to a railroad, does not 
necessarily mean a single building. Pitts
burg, &c. R. R. Co. v. Chicago R. R. Co., 24 
Ohio St. 219. 

In a contract for the transportation of 
military supplies, "posts, depots, and sta
tions" are to be taken in their military 
sense. Caldwell's Case, 19 Wall. 264. 

DEPRIVATION. A depriving or tak
ing away; as when a bishop, par8Oll, vicar, 
&c., is deposed from his preferment. De· 
privation is of two sorts: deprivatio a benefi· 
cia, whereby a man is deprived of his pro
motion or benefice; and deprivatio ab officio 
is that whereby a man is deprived of his 
orders, which is also called deposition or 
degradation, and is commonly for some 
heinous crime meriting deatb, and per
formed by the bishop in a solemn manner. 
( Cowel; 1 Bl. Com. 382, 393; 2 Steph. Com. 
673,693.) Mozle.v!f' W. 

DEPRIVED. The meaning of deprived, 
as used in N. Y. Const. art. 1, § 6, relative to 
compensation' for property taken by emi
nent domain, is the same as the word taken, 
in the same section; and when property is 
not seized and directly appropriated to pub
lic use, though it be subjected, in the hands 
of the owner, to greater burdens than be
fore, it is not taken contrary to section 6. 
Grant v. Courter, 24 Barb. 232. 

DEPUTY. One who acts officially 
by appointment in place of another; one 
who exercises the office of another man 
in his place; the substitute of an officer. 

A deputy differs from an assignee in that 
an assi~nee has an interest in the office it· 
self, and does all things in his own name, 
for wbom his grantor shall not answer, ex
cept in special cases; but a deputy has not 
any interest in the office, and is only the 
shadow of the officer in whose name he ads. 
And there is a distinction in doing an act 
by an agent and by a deputy. An agent 
can only bind his principal when he does 
the act in the name of the principal. But 
a deputy may do the act and sign his own 
name, and it binds his principal; for a 
deputy has, in law, the whole power of his 
principal. Wharton. 

Two kinds of deputies of a sheriff are 
well known. 1. A general deputy, or under· 
sheriff, who, by virtue of his appointment, 
has authority to execute all the ordinary 
duties of the office of sheriff. He executes 
process without special power from the 
sheriff, and may even delegate authority in 
the name of the sheriff for ·its execution to 
a special deputy . 2. A special deputy, who 
is an officer pro hac vice " to execute a par· 

ticular writ on some certain occasion. He 
acts under a specific, not general, appoint
ment and authority. Allen v. Smith, 12 
N .. r. L. 159, 162. 

Deputy-sheriff and under-llheriff are used 
as synonymous terms; and while the sheriff 
is in the execution of his office, the under
sheriff has no more power tban any other 
~eneral deputy. Tillotson v. Cheetham, 2 
Johns. 63. 

DERAIGN. Seem~ to mean, literally, 
to confound and disorder, or to turn out 
of course, or displace; as deraignment or 
departure out of religion, in Stat. 31 Hen. 
VIII. ch.6. In the common law, the word 
is used generally in the sense of to prove; 
viz., to deraign a right, deraign the war
ranty, &c. (Glanv. lib. 2, C. 6; Fitz. N. B. 
146.) Perhaps this word deraign, and the 
word deraignment, derived from it, may be 
used in the sense of to prove and a proving, 
by disproving of what is asserted in opposi. 
tion to truth and fact. Jacob. 

DERELICT. , The term derelict is 
applied to maritime property entirely 
d.eserted or abandoned, under the com
pulsion of some extreme peril. The re
sults of such an abandonment are im
portant to be considered in two aspects. 
1. Such an abandonment does not wholl~ 
divest the owner of his property. This 
is the result of a voluntary abandonment 
by the owner with his free consent; but 
not of a relinquishment as force, neces
sity, or danger compels. Thus, a ves
sel wrecked, 01' goods thrown overboard 
to lighten a ship, are recoverable on pay
ment or tender of salvage. Although 
little prospect of recovering goods thrown 
overboard to lighten a vessel could ex-, 
jst, yet tbe right of recovery is not nec
essarily lost; but, on proof of property, 
the goods are recoverable, on payment 
or tender of salvage, if either driven on 
shore or taken afloat. Wal'der v. La 
Belle Creole, 1 Pet. Adm. 31. 2. The 
fact of the property being found derelict 
materially strengthens, in most cases, 
the claim of the salvor to the favorable 
consideration of the court in determining 
the amount to be awarded him. 

In determining whether, under the 
circumstances of a particular case, a 
vessel is to be deemed derelict, it must 
appear that she was absolutely aban
doned by those in cbarge of her. Tyson 
v. Pryor, 1 Gall. 133; Rowe v. The Brig 
--,l.Was. 372; Evans v. The Charles, 
1 Newb. 329; Montgomery v. The T. P. 
Leathers, ld. 421,' 425; Mesner v. Suf· 
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folk Bank, 1 Law Rep. 249; The Atta.- for a ve8sel with slaves on board, but 
capas, 3 Ware, 65; Cromwell v. The without any white person, has been held 
Island City, 1 Cliff. 221. If she was derelict. Flinn ·v. The Leander, Bee 
not abandoned finally, she is not to be Adm. 260. But where a part of the 
deemed derelict; but, if a final abandon- crew of a vessel at sea were dead, and 
ment is shown, whether the desertion all the rest physically and mentally in
arose from accident or necessity, or capable of providing for their own safety, 
was voluntary, is immaterial. In one this was said to be not what is known as 

. instance, a steamboat, while proceeding " derelict," but" quaRi derelict." Stur
to her destination, was so injured by a tevant v. The George Nicholaus, 1 Newb. 
collision with a schooner, sailing in an 449,452. 
opposite direction, as to be deemed in Derelict is a term applied to any thing 
immediate danger of sinkiug; and, under that has been forsaken or left, or wilfully 
that apprehension, was left by all on cast away. Derelict lands left by the sea, 

sudd.enly, belong to the king, but when the 
board. The passengers and part of the sea shrinks back so slowly tbat the gain is 
crew went on board the schooner; but by little and little, i. e., by small and imper
the master, with other officers and the ceptible degrees, it goes to the owner of the 
residue of the crew, remained in small land adjoining. Jacob. 

Derelict is any thing thrown away or 
boats about the wreck, employed in sav- abandoned with the intention of quitting 
ing articles found floating; and, after a the ownership thereof. Brown. 
brief interval, judging it safe so to do, The word derelictiou is also used for the 
again went on board for the purpose of retiring of the sea, whereby land is gained. 

Holthouse. 
saving, and did save baggage of passen- A finding of a jury that property was 
gers, money, and other property to a derelict might not import that the title of 
large amount. It was held that the the owner had been divested. But" dere· 

lict and abandoned" imports that the owner 
steamboat, under these circumstances, had relinquished all intention to recover the 
and at the time when the alleged services property; and, if so, it might belong to the 
of the libellants were performed. was not first finder reducing it to possession. Wy· 
derelict. Mesner v. Suffolk Bank, 1 Mo. man v. Hnrlburt, 1 Ohio, 81. 

Law Rep . . 249. In a like case, where a DESCENDANT. A person who is 1/ yY; , 
steamboat on the Mississippi, being descended from another; any olle who 
on fire, was sun-endered by her master proceeds from the body of another, how-
and crew to the master and crew of ever remotely, is a descendant of the 
the sailing-vessel, under the conviction latter. The word is the converse or op-
that nothing conld be effectually done posite of ascendant, rather than of an-
for her safety without the aid of cestor, taking all these words in the 
the latter vessel, a similar decision was legal, technical sense. 
made. Montgomery v. The T. P. Leath- Descendants, used in a will made by the 
ers, Newb. 421. But where the master head of a family, means all those who pro-

ceeded from bis body. Crossly v. Clarke, 
and crew left their vessel h~ a sinking 1 Amb. 396. 
condition, and took to the long-boat, and As used in a will, descendantto means 
were picked up hy another vessel while only lineal heirs, in the absence of clear in-

I d dications of an intention on the part of the 
yet in sight of the wreck, the vesse an testator to enlarge its meaning. Baker v. 
cargo thus left were considered as dere- Bak('r, 8 Gray, 101, 119. 
lict. The Boston, 1 Sumn. 328. And Descendants includes every person de
a vessel may be held derelict where the scended from the stock referred to; is co-

ext('nsive with" issue;" does not embrace 
master, and all others on board, had as much as "relations." Barstow v. Good
deserted her in peril, notwithstand- win, 2 Bradf. 41:1. 
ing the master had expressed an in- In general, the term descendants is 
tention of endeavoring to send relief. broad enongh to let in grandchildren with 

children; but, under a devise to such of 
The Laura, 14 Wall. 336. The fact testator's brothers and sisters as should sur
that human heings continue on board vive him, and the descendauts of such as 
seems not to prevent the conclusion that should then be dead, equally; adding that 
th ty . d r t 'f th t the descendants of any deceased brother 

e proper IS ere lC , 1 ey are no or sister are to take the share that would 
persons legally considered as continuing have belonged to the parent,-the descend
in the responsible charge of the property; ants take per stirpes, not per capita. lb. 

VOL. 1. 24 
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A sister's child is not a descendant of the 
testator. Armstrong II. Moran, 1 Bradf. 
314-

Brothers and sisters cannot take under 
the term descendants. That word does not 
mean next of kin, or heirs-at-law generally, 
as these phrases comprehend persons in the 
ascending as well as in the descending line, 
and collaterals; but it means the issue of 
the body of the person named, of every 
degree, such as children, grandchildren, 
and great-grandchildren. Hamlin II. Osgood, 
1 RerJ,f. 409. 

Descendant, as used in 3 N. Y. Rev. Stat. 
(5th ed.) 146, § 4, rclativc to devises, extends 
to all issue of the testator, however remote, 
but does not embrace collateral relatives. 
Van Beuren II. Dash, 30 N. Y. 393. s. 'P. as 
to Georgia statutes. Bryan v. Walton, 20 
Ga. 480; Walker 1I. Walker, 25ld. 420. 

Descendants must not be construed in 
one portion of a statute of descents, as in 
that of Rhode Island of 1857, § 1, to mean 
descendants nearest in degree, unless con
sistent with other portions, such as section 5, 
giving the right of representation. Daboll 
II. Field,9 R. I. 266, 289. 

DESCENT. The act of descending 
or passing downwards. In law, the 
transmission of an estate by inheri
tance, usually, but not uecessarily, in 
the descending line. Whether an inher
itance passes upwards or downwards in 
the line of consanguinity, upon the death 
of its possessor, such transmission is 
technically termed descent. The words 
ascend ,and ascent, although more accu
rate, are but seldom applied to the for
mer case; and the term ascendant, as 
the converse of descendant, is used 
rather to express the relation of per
sons than the course of transmissjon of 
estatee, This use of the word descent 
resulted from the ancient canon of the 
common law, derived from the feudal 
law, prohibiting lineal succession in the 
ascending line. This restriction has 
long since been removed throughout 
the United States, and was abolished 
in England by Stat. 3 & 4 Wm. IV. ch. 
106, which declares that every lineal 
ancestor shall be capable of being heir 
to any of his issue. That statute defines 
descent as the title to inherit land by 
reason of consanguinity, as well where 
the heir shall be an ancestor or collateral 
relation as where he shall be a child or 
other issue. And snch is the sense in 
which the word is now understood in 
English and American law. 

The rules of descent are applicable 

where a person on the death of an an
cestor acquires an estate by right of rep
resentation as heir at law; or, in other 
words, where the law casts the title 011 
the recipient immediately on the death 
of the ancestor, without looking to any 
instrument as a medium of transfer. 
The term is not appropriate where es
tates for life or years are involved. 

Descent is frequently used to distin
guish the vesting of title in anyone by 
mere operation of law, ,from purchase, 
which may be either devise or grant. 
In the former case, the person is said to 
take by descent, or as heir; while a 
grantee or devisee is said to take by 
purchase, or as purchaser. 

The rules governing the course of 
descent in England remained unchanged 
for a long period prior to the statute 3 & 
4 Wm. IV., ~lready referred to. They 
were expressed in a number of canons, 
said to have been framed by Lord Chief 
Justice Hale; and the term canons of 
descent is frequently applied both to 
them and the more modern rules. The 
characteristic features of the English 
system are the preference of male to 
female heirs; the preference of the eld
est male issue to the exclusion of the 
others, or the doctrine of primogeniture; 
and, where there is no male issue, the 
treating all the female issue together as 
the heir, they taking an estate in copar
cenary. The American law of descents 
depends upon the statutes of the several 
states, which, differing greatly in minor 
details, yet are g~nerally the same as 
to the more important rules and those 
which are of frequent application. They 
have departed widely from the English 
canons in giving the succession of estates 
to all legitimate children in equal shares 
without d~stinction, and disregarding all 
considerations of primogeniture; follow
ing in this the doctrine of the civil law. 
As to descent to collaterals, no common 
principle seems to have been followed. 
In regard to the right of representation, 
the rule more usually adopted by the 
state statutes of descents is that lineal 
descendants in an equal degree from the 
common ancestor share equally per capi
ta; but under some statutes each lineal 
branch of descendants takes only the 
portion which their parent would have 
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taken had he been living, the division 
being per stirpes, and not per capita. 

The following stages in the growth of 
the present English law of descents may he 
indicated: 

Fee-simple estates were originally con
fined to the issue or lineal descendants of 
the ancestor; 

By the reign of Henry II., collateral 
descendants were admitted to the succes
sion npon the failure of lineals; 
. By the time of Henry Ill, primogeniture, 
t.e. descent to the eldest son in exclusion of 
the others, was established; also the doc
trine of representation, whereby the issue 
of the eldest son who was dead stood in his 
place, to the exclusion of the other sons; 

In the year 1833, the lineal ancestors 
were, as such, rendered capable of being 
heirs, and the half-blood of the purchaser 
became admissible to succeed as heir; and 

In the year 1859, the widow of the pur
chaser became admissible to succeed as 
heir. Brown. 

The canons which at present regulate 
the descent of land in Eugland are the fol
lowing: 

First. The iQheritance is to desc~nd to 
the lineal descendants of the purchaser in 
infinitum; . 

Second. And to the male issue in pref
erence to females; 

Third. And to the eldest male issue in 
exclusion of tbe otbers; but if there are no 
male issue, then to the female issue alto
gether as coparceners ; 

Fourth. Lineal descendants in infinitum 
are to represent tbeir ancestor; 

Fifth. Failing lineal descendants of the 
purchaser, the inheritance is to go to the 
nearest lineal ancestor, the father succeed
ing before the brother or sister of the pur
chaser, and every more remote ancestor 
succeeding before his issue other than any 
less remote ancestor or ancestors, and his 
or their issue. 

Sixth. In the application of the fifth 
canon, the succession is to be according to 
the following order: 

The father and all male paternal ances
tors and their descendants in infinitum; 

All the female paternal ancestors and 
their heirs. 

The mother and all male maternal ances
tots, and her. and their descendants in infi
nitum; and 

All the female maternal ancestors and 
their heirs. 

Seventh. The half-blood of the pur
chaser shall inherit,-

Where the common ancestor is a male, 
next after a kinsman in the same degree of 
the whole blood, and the issue of such kins
man in infinitum; and 

Where the common ancestor is a female, 
next after that female. 

Eighth. In the application of the sixth 
canOD,-

In the admission of female paternal an-

cestors, the mother of the more remote male 
paternal ancestor and her heirs are to be 
preferred to the mother of the less remote 
and her heirs; and 

In the admission of female maternal an
cestors, the mother of the more remote male 
maternal ancestor and her heirs are to be 
preferred to the mother of the less remote 
one and her heirs. 

Ninth. Failing the discovery of an heir 
after the application of all the preceding 
eight canons, the land is to descend to the 
heir of the person last entitled, although he 
was not the purchaser thereof; and such 
heirs will, of course, have to be ascertained 
by the renewed application of the preced
ing eight canons, starting only from a dif
ferent point of departure. Brown. 

Descents are of two sorts: lineal, as 
from father or grandfather to son or grand
son; or collateral, as from brother to 
brother, or consin to cousin. They are 
also distingnished into mediate and imme
diate descents. But these terms are used 
in different senses. A descent mav be said 
to be a mediate or immediate descent of 
the estate or right; or it may be said to be 
mediate or immediate, in regard to the me
diateness or immediateness of the pedigree 
or consangninity. Thus, a descent from the 
grandfather, who dies in possession, to the 
grandchild, the father being then dead; or 
from the uncle to the nephew, the brother 
!>eing ~ead, - is in the former sense, in law, 
Immed,ate descent, although the one is 
collater/Ll and the other lineal; for the heir 
is in the per, and not in the per and cui. On 
the other hand, with reference to the line of 
pedigree or consanguinity, a descent is often 
said to be immediate, when the ancestor 
from whom the party derives his blood is 
immediate, and without any intervening 
link or degrees; and mediate, when the 
kindred is derived from him mediante altero 
another ancestor intervening between them: 
Thus a descent in lineals from father to 
son is in this sense immediate; bnt a de
scent from grandfather to grandson the 
father heing d~ad, or fro~ uncle to nephew, 
the brother bemg dead, IS deemed mediate; 
the father and the brother being, in these 
latter cases, the medi1tm diferens, as it is 
called, of the descent or consanguinity. 
Levy v. McCartee, 6 Pet. 102. 

DESCRIPTIO PERSONA!:. Descrip
tion of the person. Words following the 
name of a person, in the body or signa
ture of a person, are often construed as 
operating only to describe the person in
tended, and not to qualify his obligations 
or liabilities. For example, the publisher 
of a newspaper had adopted the style of 
"The Churchman" as his business 
designation, and gave H authority as 
his agent to bind him under that name. 
This being the course of business, H 
made a note, in the usual form, .. I 
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promise to pay," and signed it H--. 
agent of "The Churchman." He very 
probably intended to bind the proprietor 
of "The Churchman," and not himself. 
But the court held that the proprietor 
was not liable: the note was the individ
ual note of H. The words" agent of 
'The Churchman'" were only operative 
as a descriptio personre: they served to 
show which of the various persons named 
H-- was the signer of the note; but 
did not restrict his liability as maker. 
De Witt v. Walton, 9 N. Y. 571; 8. P. 

Pentz v. Stanton, 10 Wend. 271; Rath
bon /J. Budlong, 15 Johns. 1. The same 
principle often applies when such de
scriptions as executor, administrator, 
assignee, trnstee, are appended to the 
name of a party; they are treated as 
identifying the individual, not as show
ing that he acts only in a representative 
capacity. If this is intended, it must 
be explicitly stated. See Regnor t'. 
Webb,36 HOIO. Pro 353. But the ap
plication of the rule depends very much 
upon the character and tenor of the in
strument, and the circumstances under 
which it was made. 

DESERTION. The abandonment of 
a relation or service in which one owes 
duties; the quitting, wilfully and with
out right, one's duties; the withdrawal, 
unexcused, from the obligations of some 
crmdition or status. 

The term is chiefly used of soldiers or 
sailors who quit service in the army or 
navy, this being a punishable offence; 
of sailors in the merchant service, who 
leave the ship, this being a cause of for
feiture of wages; and of husbands or 
wives, or parents, who abandon their 
spouses or children. By the laws of 
many of the states, prolonged desertion 
between husband and wife is ground of 
divorce. 

In respect to the military service, there 
is a distinction between desertion and sim
ple absence without leave. In order to 
constitute desertion, there must be both an 
absence and an intention··not to return to 
the service. Hanson v. South Scituate, 115 
Mass. 336. 

Desertion, in the sense of the mari time 
law, is a qnitting of the ship and her ser
vice, not only without leave, and against 
the duty of the party, but irith an intent 
not again to return to the ship's duty. If 
a seaman quits the ship without leave, or 

in disobedience of orders, but with an in
tent to return to duty, however blamable 
bis conduct may be, it is not the offence of 
desertion. Cloutman V. Tunison, 2 Sumn. 
373. 

By desertion, in the maritime law, is 
meant, not a mere unauthorized abscnce 
from the ship without leave, but an unau
thorized absence from the ship, with an in
tention not to return to her service, or, as it 
is often expressed, animo non rere:rtendi; that 
is, with an intention to desert. Coffin V. 

Jenkins, 3 StI1l'Y, 108. 
Absence of a wife from her husband, by 

bis consent, does not constitute desertiou 
within a statute declaring desertion a 
ground of divorce. In legal phraseology, tbe 
word is uniformly used to denote a wilful 
ahandonrrrent of an employment or duty, in 
violation of a legal or moral obligation. 
A soldier is said to desert his post, a sailor 
his sbip, an apprentice his master, when 
they depart from the service to which they 
are bound, without permission or contrary 
to orders. The word implies' a separation 
wbicb is not with tbe assent of tbc person 
deserted. Lea V. Lea, 8 Allen, 418. 

Desertion, as used in the Massachusetts 
divorce law, means the wilful denial of 
companionship, with tbe intentional and 
permanent abandonment of all matrimonial 
intercourse, against the libellant's consent. 
Tbe intentional abandonment by a husband, 
against his wife's consent, for five consecu
tive years of all matrimonial intercourse 
and companionship, and his denial to her 
of the protection of his home, will sustain 
her libel on the ground of desertion, al
though during the five years he has regu
larly contributed towards ,supporting his 
wife and children. Magrath V. Magrath, 
103 Mass. 577. 

Refusal of sexual intercourse for five 
years consecutively, although not justified 
by considerations of health, is not desertion. 
Southwick Z·. Southwick, 97 Mass. 327. 

DESIGN. When used as a term df art, 
design means the giving of a visible form 
to the conceptions of the mind, or, in other 
words, to tbe invention. Binns V. Wood
ruff, 4 Wash. C. Ct. 48, 52. 

Design, as used in an indictment for hav
ing in possession materials and plates for 
the making of counterfeit bank-notes, may 
point out the purpose or object for which 
sucb materials and plates were originated, 
but not any criminal intent on the part of 
the defendant so to use tbem. Common
wealth V. Morse, 2 Mass. 128. 

DESIRE. A testator devised land to 
some of his cbildren, cbarged with a pay
ment, and added tbat he "desired" the de
visees to let his other children have it at 
tbe same price. It was held that this gave 
the latter a right to purchase. The word 
desire, in a will, raises a trust, where tbe 
objects of that desire are specified. Van 
Dyck v. Van Beuren, 1 Cai.84. 

DESPOT. In its original sense, d~ 
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pot means governor, master, or ruler; 
and its early employment was as a dig
nity or title, as the despots of Sparta, 
created by the Emperor Alexius. But, 
from the oppression and tyranny prac
tised by many who acquired the posi
tion and power of despot, it has come to 
be used as a generic term for one who 
possesses and abuses unlimited power; 
a tyrant. A despotism is that form of 
government in which the whole political 
power is vested in one person; an auto
cracy; except that despotism carries a 
stronger suggestion of abuse of' author
ity than does autocraoy. One might, 
perhaps, speak of a benevolent or patri
otic autocrat, but could scarcely prefix 
those adjectives to despot. 

DESTINATION. The phrases "port 
of destination" and" port of discharge" are 
not equivalent. To make the port of desti
nation the port of discharge, either some 
cargo must be unladen, or there mnst be an 
actual termination of the voyage there. 
United States v. Barker, 5 Mass. 404. 

DESTROY. The legal meaning of de
stroy, as used in the act of congress punish
ing with death a party destroying vessels, 
is to unfit the vessel for service, beyond the 
hope of recovery by ordinary means. 
United States v.Johns, 1 Wash. 363, 4 Dall. 
412 . .o.;t-~ - ,n,-u'C a rJ 1'1 D. 

DETAINER. 1. The act, usually a 
wrong, of keeping a person against his 
will, or of withholding possession of real 
or personal property from a person en
titled to it. In this sense, it is substan
tially equivalent to detention, but has a 
more technical use. Forcible entry and 
detainer is the name descriptive of the' 
wrong or offence of entering upon lands 
and excluding the rightful owner. 

2. In English practice, detainer was 
the name of a species of writ or process, 
prescribed by Stat. 2 Wm. IV. ch. 39, 
§ 1, but superseded by 1 & 2 Vict. 
ch. 110, §§ 1, 2, for commencement of 
a personal action against a person al
ready under imprisonment. It author
ized the sheriff who had a defendant al
ready in custody, at the suit of some 
other plaintiff, to detain him, notwith
standing any discharge from that suit, 
until the new suit should be raised. 
Wharton. 

DETERMINE. 1. To ascertain or 
decide; as to determine the compensa
tion to be awarded for property taken, or 

to determine a question or controversy. 
Determination: the act of deciding i 
also, sometimes, the decision itself, as 
when one spealrs of determinations re
viewable upon appeal. 

2. To bring to an end; to close; to 
terminate; as to determine a contract. 
Also, to come to an end; to stop; as in 
the expression, an estate for life will de
termine on a certain death. Determi
nation: the ending or close of some priv
ilege, proceeding, or right. Determina
ble: that which may be ended or closed. 

DETINET. He detains. A techni
cal word, anciently used in the declara
tion in actions of debt in certain cases 
where the action was brought by or 
against a party other than the person 
who originally gave the credit or in
curred the obligation, as an action by or 
against an executor for a debt due to 
or from the testator. The term has 
given a name to the mode of declaring 
in such cases, the declaration being said 
to be in the detinet. In other actions of 
debt, the declaration is in the debet and 
detinet, q. v. 

The term is also applied to the action 
of replevin, where it is founded on a 
continned detention. See REPLEVIN. 

DETINUE. The name of one of the 
common-law forms of action, which_ IN 
for the recovery of the pQlIJ!flSS~ a 
p'ersonaI chattel "WTIiiii{fully detained by 
the defendant from the plain~j1!uy~re 
the taking WaSlaVl'ful. The gist of the 
actiollistlle-wro.!!gfJlI d€ltilliiiig,lnot the 
origmal taking; and the defendant ml!/lt 
have acquired the PQSSeSSloIl by lawffil 
means, as by bailment, findillg, &c., 
To mamtam the action, the plaintiff 
must have a right to immediate pOSi;leS
sion, although it is not necessary that 
he should ever have had actual posses
sion. The chattels must be such as are 
capable of being distinguished from all 
others, and must be described with cer
tainty in the declaration, so that a judg
ment for a retul'll in specie may be en
forced. The judgment is in the alterna
tive, - that the plaintiff recover the 
goods, or, if the goods cannot be had, 
for their value, and his damages. This 
form of action was in a great measure 
superseded, even in the common-law 
practice, by the action of trover, the lat-
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tel' being found to be a less technical 
and more practical remedy; and, in 
states where the common-law practice 
has been abolished, the action of replev
in, or some similar remedy, has been sub
stituted. In some of the states, while 
detinue continued in use, it was used as 
the appropriate remedy in every case of 
unlawful detention of personal property, 
without regard to the manner in which 
possession of it was acquired by the de
fendant. 

The action of detinue is defined in the 
old books as a remedy founded upon the 
delivery of goods by the owner to another 
to keep, who afterwards refuses to redeliver 
them to the bailor; and it is said that, to 
anthorize tbe maintenance of the action, it 
is necessary that the defendant should have 
come lawfully iuto the possession of the 
chattel, either by delivery to him or by 
finding it. In fact, it was once understood 
to be the law that detinue does not lie 
where the property had been tortiously 
taken. But it is, upon principle, very un
important in what manner the defendant's 
possession commenced, since the gist of the 
action is the wrongful detainer, and not the 
original taking. It is only incumbent upon 
the plaintiff to prove property in himself, 
and possession in the defendant. At pres
ent, the action of detinue is proper in every 
case where the owner prefers recovering 
the specific property to damages for its con
version, and no regard is had to the man
ner in which the defendant acquired the 
possession. Pierce v. Hill, 9 Port. (Ala.) 151. 

DETINUIT. He detained. A tech
nical word, used in declarations in re
plevin in he same manner as the pres
ent tense, detinet, q. v. 

DEVASTAVIT. He has wasted. 
1. The technical name of waste by an 
executor or administrator. 

2. Also, if plaintiff, in an action 
against an executor or administrator, 
has obtained judgment, the usual execu
tion runs de bonis testatoris; but if the 
sheriff returns to such a writ nulla bona 
t€.~tatoris nee propria, the plaintiff may, 
forthwith, upon this return, sue out an 
execution against the property or person 
of the executor or administrator, ill 'as 
full a manner as in an action against him, 
sued in his own right. Such a return is 
called a devastavit. Brown. 

S. An entry or suggestion, on record, 
of waste by an executor or administra
tor, made on the part of a plaintiff, as 
the foundation of a new writ, or of an 
action of debt. 

DEVENERUNT. The name of an 
obsolete English writ, formerly directed to 
the escheator on the death of the heir of 
the king's tenant under age and in custody, 
commanding the escheator that, by the 
oaths of good and lawful men, he inquire 
what lands and tenements, by the death of 
the tenant, came to the king. Termes de la 
Ley; Cowel; Dyer, 360. 

DEVEST. To deprive; to take away; 
to withdraw. Usn ally spoken of an au
thority, power, property, or title; as the 
estate is devested. 

Devest is opposite to invest. As to in
vest signifies to deliver the possession of 
any thing to another, so to devest signifieth 
to take it away. Jacob. 

It is sometimes written divest; but devest 
has the support of the best authority. Bur
rill. 

DEVIATION. In insurance law, 
means a departure from the conrse of 
the voyage contemplated by a policy, or, 
more technically, such a departure as 
impairs the insurer's liability. 

Originally, of course, the word was 
used in the first-mentioned, vernacular 
scnse of a departure from the intended 
line of the voyage, irrespective of its 
effect upon the policy. But it seems to 
have acquired the restricted, technical 
meaning of such a departure as impairs 
the insurance. The language of the 
cases very often is, that such and such a 
departure is or is not a deviation; mean
ing, it does or does not discharge under
writers. 

A deviation is a voluntary departure 
from or delay in the usual and regular 
course of a voyage insured, without neces
sity or reasonable cause; this discharges 
the insurer, from the time of the deviation. 
Coffin v. Newburyport Ins. Co., 9 Mass. 436. 

A deviation is not merely the going out 
of the track or course usually taken; but it 
is a departure from the express or implied 
terms of the contract. Within this rulll, 
unjustifiable delay constitutes a deviation. 
Warder v. La Belle Creole, 1 Pet. Adm. 31. 

In determining whether a diversion from 
the direct course of a voyage is such a de
viation as in law vacates a policy, the mo· 
tives, end, and consequences of the act enter 
into the true criterion of judgment. Thus 
if delay in port be insisted upon as amount
ing to a deviation, the question should be 
put to the jury whether such delay was in 
the exercise of goo<j faith and sound dis
cretion, or was by necessity or for reason
able cause. Foster v. Jackson, &c. Ins. Co., 
1 Edm. Sci. Cas. 290. 

As liberty to touch at a particular port, 
reserved in a policy of insurance, does not 
imply liberty to remain there for the pur-
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pose of trading, trading at snch port (in
volving delay) may amount to a deviation. 
Maryland Ins. Co. v. Le Roy, 7 Cranch, 26; 
United States v. The Paul Sherman, Pet. C. 
Ct. 98. 

Where liberty is given to touch at M, a 
stoppage at M, and discharge of cargo there, 
which produces no delay and no increase 
of risk, is not a deviation. Hnghes v. Union 
Ins. Co., 3 Wheat. 159; s. p. Hughes v. 
Union Ins. Co., 8 ld. 294. 

For a vessel to turn aside from her course, 
or delay, for the purpose of relieving an
other vessel, is not a deviation whicil avoids 
a policy, if the object is to save hnman life. 
To do so with the object of saving property 
merely, is a deviation. The Henry Ewbank, 
1 Sumn. 400; Bond v. The Cora, 2 Wash. 
C. Ct. 80, 2 Pet. ~dm. 361; The George 
Nicholaus,l Newb. 449; Crocker v. Jackson, 
Sprague, 141, 10 Mo. Law Rep. 70. 

Where a voyage was described in a policy 
~u~d~mA~Bm~~~~~th~ 
a deviation, unless sustained by usage gen
erally knowu. Bulkley v. Protection Ins. 
Co., 2 Paine, 82. 

If, after sailing, a vessel stops at a port 
for more men, it is a deviation, unless 
snch a: general nsage is shown that tpe par
ties mnst have intended a reference to it. 
Folsom v. Mercantile Mntnal Marine Ins. 
Co., 38 Me. 414. 

For a steamboat to take a brig in tow, 
there being nothing in the policy expressly 
authorizing it, is a deviation. Natchez Ins. 
Co. v. Stanton, 10 Miss. 340. 

If the termini of a voyage are preserved, 
it is a deviation to stop at an intermediate 
point, though such deviation be decided on 
before sailing. Henshaw v. Marine Ins. Co., 
2 Cai.274. 

It is not a deviation for a vessel to take 
measnres to repel a hostile attack; nor, if 
the insnred vessel captures the attacking 
one, is it a deviation for her to take pos
session and man the prize, if her own crew 
is not injuriously weakened. Haven v. 
Holland, 2 Mas. 230. 

Pnrsuing a vessel that has heen pirati
cally taken by its crew is a deviation. 
Hood v. Nesbitt, 1 Yeates, 114. 

Devisavit vel non. Did he devise or 
not? Did he make a will or not? The 
technical name of an issue directed 
by a conrt of eqnity to be tried in 
a court of law, npon some matter of fact 
alleged as an objection to the validity 
of a will j such as fraud, or undue in
fiuence, or incapacity on the part of the 
testator. 

DEVISE, v. To dispose of real 
property by will. Devise, n.; a dispo
sitron., of real property by will j also, 
sometimes, the clause of the will making, 
a gift of real property. Devisor: a tes
tator, in respect to gifts of real property. 

Devisee: one to whom real property is 
given by will. 

Devise should be restricted to the dis
posal of real property. It is sometimes 
used of gifts of other kinds of property i 
but this use is unadvisable, unless, per
haps, when both real and personal prop
erty are necessarily embraced. To speak 
of a residuary .devise seems not rendered 
inadmissible by the fact that the estate 
includes personalty. Compare BE
QUEST j LEGACY. 

Devise means a gift of lands, &c., by a 
last will and testament. A devise is, in 
construction of law, no deed, but an instru
ment by which l~ds are conveyed. To 
devise is to give by will. The word was, 
formerly, particularly applied to beqnests 
of land, but is now generally used for the 
gift of any legacies whatever. Jacob. 

Devise is a bequest by a man of his lands 
and goods by his last will and testament in 
writing. (Termes de la Ley; Cowel.) At 
present, devise is principally used with refer
ence to landed property, and beqneath and 
bequest with reference to personalty. Moz
ley If W. 

Devise properly relates to tbe disposal of 
real property, not of personal. Dickerman 
v. Abrahams, 21 Barb. 551, 561. . 

Devise is properly applied ~ gifts of 
real property by will, but may be extended 
to embrace personal property, to execute' 
the intention of the testator. McCorkle 1'. 
Sherrill, 6 Ired. Eq. 173. 

The words " devise," "legacy," and 
"bequest" may be applied indifferently to 
real or personal property, if such appears 
by the context of a will to have been 
the testator's intention. Ladd v. Harvey, 
21 N.H. 514. 

Devisee, accompanying a bequest of 
personalty, will be held to mean legatee. 
Wright v. Trnstees of Meth. Ep~. Ch., 
Hoifm. 202, 212. . 

A devise of lands is in all cases consid
ered a specific devise; whether' made by a 
specific or general description, to a particn
lar devisee, or to the residuary legatee. 
Wyman v. Brigden, 4 Mass. 151. 

A devise of all the remainder of the tes
tator's estate, after paying the legacies and 
pedncting specific devises, is not specific. 
Hays v. Jackson, 9 Mass. 149; Stntton v. 
Cole,3 Pick. 232. 

DICTATE. In the provision of the 
Lonisiana civil code, that a will may. be 
dictated by the testator, the term dictate is 
properly defined: to pronounce, word by 
word, what is designed to be written byan
other. But the meaning of the provision is 
that the testator mnst express ~ intention 
orally, not by signs, but by words; and 
that these words must be uttered spontane
ously, and not upon interrogation or sng
gestion. The unqnalified proposition that 
the slightest variation from the words of 
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the testator is prohibited, cannot be adopted. 
Hamilton v. Hamilton,6 Mart. (La.) N. s. 
143. 

There is a manifest difference between 
dictating a will, and causing it to be written. 
To dictate, used in a technical sense, means 
to pronounce orally what is destined to be 
written at the same time by another. But 
when the code, after providing in what 
cases there must be a dictation, goes on 
stating that it will suffice, if, upon comply
ing with some additional formality, the tes
tator causes the instrument to be written 
by another person, it is obvious that the 
purpose is to dispense with the technical 
dictation. Prendergrast v. Prendergrast, 16 
La. Ann. 219. 

DICTUM. A saying; a remark. 1. 
A mere assertion or voluntary statement, 
which a party is not bound to make. 

2. An opinion expressed by a judge, 
in deciding a cause or question, either 
aside from the point to be decided, and 
hence said to be extra-judicial, or obiter 
dicta, or given without deliberation, as 
a hasty opinion at nisi prius. Dicta are 
not considered binding upon courts as 
precedents, and have only the authority 
due to the opinion of the individual 
judge by whom they are announced. 
Some difference of opinion has existed 
as to the rule of distinction between 
questions necessarily involved and de
cided in a cause, and those which are 
merely collateral, and therefore to be 
regarded as mere dicta. 

According to the more rigid rule, an ex
pression of opinion, however deliberate, 
upon a question, however, fully argued, if 
not essential to the disposition that was 
made of the case, may be regarded as a 
dictum' but it is, on the other hand, urged 
that it' is difficult to see why, in a philo
sophical point of view, the opinion of the 
court is not as persuasive on all the points 
which were so involved in the cause that it 
was the duty of counsel to argue them, and 
which were deliberately passed over by the 
court as if the decision had hung upon bnt 
one point. (1 Abb. N. Y. Di,q. iv.) Bou"ie:r. 

Dicta are opinions of a judge which do 
not embody the resolution or determination 
of the court, and made without argument, 
or full consideration of the point, are not 
the professed deliberate determinations of 
the judge himself. Obiter dicta are such 
opinions uttere~ by the '!fay, no~ u.pon ~he 
point or questlOn pending, as !f tur!lmg 
aside for the time from the maln topIC of 
the case to collateral subjects. Rohrback 
1/. Germania Fire Ins. Co., 62 N. Y. 47, 58. 

The fact that a decision might have been 
put npon a different ground, existing in the 
case, does not place it in the cat~gory of a, 
dictum. Clark v. Thomas, 4 Ilelsk. 419. 

DIE. Policies of life-insurance often 
contain a provision exempting the com
pany from liability in case the assured 
dies by his own hand. The cases are 
generally to the effect that this means 
voluntary suicide, Moore v. Connecti
cut Mut. Life Ins. Co., 1 Am. L. T. 
Rep. N. s. 319; that if a person brings 
his life to a close by poison, this, though 
not involving any violent use of his own, 
hands, is included, Hartman v. Key
stone Ins. Co., 21 Pa. St. 466; and 
that, upon the other hand, although he 
literally dies by his own hand, yet if 
the act was committed while the subject 
was insane to such degree as to prevent 
him from forming a rational judgment 
respecting his act, the company is not 
released, Terry v. Life Ins. Co., 1 Dill. 
403; Eastabrook I'. Union, &c. Ins. Co., 
54 Me. 224; Breasted v. Farmers' Loan 
Co., 4 Hill, 73, 8 N. Y. 299; though, if 
he retained sufficient reason to under
stand 'the nature of his act, it is dis
charged, Dean v. American, &c. Ins. 
Co., 4 Allen, 96. 

DIES. A day. This Latin word oc
curs in many phrases frequently used, 
the more important of which are these: 

Diem clauait extremum. He closed 
his last day; i. e., he died. The name 
of English writs issued to enforce cer
tain rights of the crown on the death of 
its tenant or debtor. 

Dies amoris. A day of favor; a time 
allowed by favor or indulgence. A de
lay granted by the court to a party, as a 
matter of indulgence. 

Dies a quo. The day from which, 
The day from which a transaction or 
computation of a period of time begins; 
the commencement'of it; the conclusion 
being termed the dies ad quem, - the 
day to which. 

Dies communes in banco. Com
mon days in court. A term applied in 
English 'practice to stated days of ap
pearance in the courts; called also com
mon return days. 

Dies datus. A day given. 
Dies Dominicus. The Lord's day. 

Sunday. 
Dies Dominicus non est juridicus. 

The Lord's day is not a juridical' day. 
Sunday is not a day for judicial proceed
ings. No judicial act is, in general, 
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performed on Sunday; and any ordinary 
legal proceeding attempted to be taken 
on that day would be null and void. 
Such acts are the issne, service, and re
turn of process, except in criminal cases; 
the service of notices, pleadings, and 

. other papers; holding court for the trial 
of a cause; assessment of damages upon 
a writ of inquiry, &c. But where a 
cause has been tried and submitted to 
a jury before Sunday, their verdIct may 
generally be returned and received on 
that day. 

The maxim does not, in terms, apply 
to private acts or contracts on Sunday; 
but many statutory provis!ms prohibit 
the carrying on of ordinary labor or 
business on Sunday, and, as a conse
quence, render invalid any act or contract 
prohibited. See SABBATH; SUNDAY. 

In the computation of time, where the 
last day of the time within which any 
act is required to be done falls upon 
Sunday, that day is excluded as dies 
non, and the succeeding day becomes the 
last day; but, otherwise, an interven
ing Sunday is included in the computa
tion. This rule applies in determining 
the time for the performance of contracts, 
except instruments npon which days of 
grace are allowed; with regard to which, 
if the laRt day of grace falls on Sunday, 
payment must be made on the preceding 
Saturday. 

Dies fasti. Auspicious days. Days 
on which, in the Roman law, courts 
might be held and judicial and other 
business transacted j the days deemed 
auspicious for such purposes being desig
nated as dies Jasti in the public calendars 
of each year by the Pontifex Maximus. 

Dies gratilie. A day of grace. Used 
in old English practice to designate a 
day allowed to a party by grace, courtesy, 
or favor. See DIES AMORIS and QUARTO 
DIE POST. 

Dies juridicus. A juridical day; a 
court day. A day for judicial proceed
ings or legal purposes; a day on which 
courts may properly transact business. 

Dies nefasti. Unauspicious days. 
Days which, in the Roman law, were 
considered unauspicious, and upon 
which the courts were closed and no ju
dicial business was transacted. See 
DIES FAST!. 

Dies non juridicus. A non-juridical 
day. A day on which no judicial pro
ceedings can be taken; such as Sunday, 
or any legal holiday. Such days are 
frequently termed, by abbreviation, dies 
non . 

Dies utiles. Useful days; available 
days. Applied, in the Roman law, to 
the days upon which an heir, having 
knowledge that an inheritance was open 
to him, might apply therefor to the 
judge. () ~,~ - / J--I/"'l D I ~ p-

DIGEST.' A compilation presenting 
the substance of the contents of many 
books in one, under an arrangement 
(usually alphabetic) especially intended 
to facilitate reference. 

In the use of the word in jurispru
dence, a digest differs from an abridg
ment in that it reproduces the rules of 
the decisions by mere quotation or ex
tract, while abridgment is usually ap
plied to works involving somewhat more 
consolidation and originality. It differs 
from a concordance or index, in that it 
purports to give the matter in an avail
able form, while they merely indicate 
where the matters mentioned may be 
found. It differs from a treatise, in that 
it presents merely the adjudications of 
the courts, or precepts of the statutes, 
as they are found in t.he original books; 
while a treatise sets forth the law as the 
author has learned or understands it, for
tified by references to books as author
ities, but given upon his learning and 
responsibility. But the words are not 
strictly discriminated in actual nse. 

When reference is made to the Digest, 
the Pandects of Justinian are int€nded, they 
being the authoritative compilation of the 
civil law. Bmwier. 

The Digest of the Emperor Justinian 
(otherwise called the Pandects) was a col
lection of extracts from the most eminent 
Roman jurists. In A.D. 530, Justinian au
thorized Tribonian, with the aid of sixteen 
commissioners, to prepare such a collection, 
and allowed ten years for the work. It 
was, however, completed in three years, 
and published under the title of Digest, or 
Pandects, on the 16th of December, 533, 
and declared to have the force of law from 
the 30th of that month. (1 BI. Com. 81; 1 
Steph. Com. 63; Mack. Rom. Law, 22; Sand. 
Just. Introd. § 30.) Mozley ~ W .. 

DIGGING. In a contract for a street 
improvement, has been held synonymous 
with exca"ating. It is not confined to 
removal of earth, as distinguished from 
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rock. Sherman v. Mayor, &c. of N. Y., 1 
N. Y.316. 

DIGNITARY. In the canon or ec
cleoiastical law, seems to be used in a 
general sense, as including all those ec
clesiastics whose positions give them au
thority or pre-eminence over others; and 
also, in a stricter sense, as denoting par
ticular classes. 

Jacob says, it embraces a bishop, 
dean, archdeacon, prebendary, &c., but 
that there are simple prebendaries, with
out cure or jurisdiction, which are not 
dignitaries. Brande says, it now in
cludes all the prebendaries and canons 
of the church. Shipley defines it as one 
of the quatuor personaJ of a cathedral, 
viz., dean, precentor, chancellor, and 
treasurer .. Staunton (citing Stephens on 
Book of Common Prayer, 54, note) 
says, it includes a bishop and some other 
ecclesiastical officers holding a peculiar 
rank and dignity in the church; that 
the title, though popularly used for any 
one filling a high ecclesiastical office, is, 
in strictness, only applicable to bishops, 
deans, archdeacons, and some below 
them who hold jurisdiction. 

DIGNITY. In English law, signifies 
a species of incorporeal hereditament, in 
which a man may have a property or es
tate. Dignities were originally annexed 
to the possession of certain estates in 
land, and were usually created by a grant 
of those estates. They have, in modern 
times, become little more than personal 
distinctions, but have continued to be 
classed under the head of real property; 
and, as having relation to land, in 
theory, at least, may be entailed, or 
limited in remainder. 

In the United States, dignities, in the 
legal sense of the term, do not exist. 

DILAPIDATION. In its technical 
use dilapidation is the name for ecclesias
tic~l waste committed by the incumbent of 
a living' which is either voluntary, by pul
ling do~n; or permissive, by suffering the 
chancel, parsonage-ho:use, and other build
ings thereunto belongmg, to decay. (3 Bl. 
Com. 91, 92; 3 Steph. Com. 313, 408.) 
Mord.ey &- W. 

DILATORY PLEA, or DEFENCE. 
A ground of defence, or a plea, which 
does not purport to meet the merits of 
the plaintiff's claim, but only resists 
his recovery by interposing a temporary 
objection, or question in the propriety 

of the remedy to which he has resorted, 
is called dilatory. 

A dilatory plea is a plea by a defendant 
in an action, founded on some matter of fact 
not connected with the merits of the case, 
but such as may exist without impeach
ing the right of action itself. It is 
either: A plea to the jurisdiction, show
ing that, by reason of some matter there
in stated, the case is not within the ju
risdiction of the court. A plea of suspen
sion, showing some matter of temporary 
incapacity to proceed with the suit. A plea 
in abatement, showing some matter for 
abating the action. The effect of it, if es
tablished, is, that it defeats the. particular 
action, leaving the plaintiff at liberty to 
commence another in a better form. It is 
opposed to 14 peremptory plea, otherwise 
called a plea in bar, which is founded on 
some matter tending to impeach the right 
of action. (3 Bl. Com. 301, 302; 3 Steph. 
Com. 602, 603.) Mozley &- W. 

DILIGENCE. Careful a~ntion and 
effort to accomplish a purpose or perform 
a duty. III the law of bailment, the 
word is the opposite of negligence, and 
synonymous with care, q. v.; and, like 
the latter term, three degrees of dili
gence are distingnished, viz., slight, or
dinary, and great. To charge the in
dorser of a negotiable bill or note upon 
non-payment by the maker or acceptor, 
" due diligence" is required by the law
merchant; but what constitutes due dil
igence in any case depends largely upon 
the facts of that case. 

DIMINUTION. Is used in a techni
cal sense in reference to the practice 
upon a writ of error, or other remedy, 
involving the carrying the record of the 
proceedings of an inferior court before 
a court of superior jurisdiction for re
view. When a party to such a proceed
ing finds that the record as brought be
fore the appellate court is deficient, 
lacks any paper or matter material to 
his case, he must not proceed to an ar
gument of the cause until he has taken 
steps to supply the deficiency. This is 
done by alleging a diminution of the 
record; in other words, setting forth 
that the true record has been diminished 
by the abstraction or omission of the 
matter in question. Upon this showing 
a certiorari is issued to the court below, 
requiring the defect to be supplied. 

DIOCESE. In ecclesiastical law , the 
circuit or territorial extent of a bis~p's 
jurisdiction. Cowel; Jacob; Whartun. 
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Diocesan: a bishop, considered as he 
stands related to the clergy subordinate 
to him. Wharton. 

Diocesan courts, are the consistorial 
courts of each diocese, exercising general 
jurisdiction of all matters arising locally 
within their respective limits, with the ex
ception of places subject to peculiar juris
diction; deciding all matters of spiritual 
discipIine,- suspending or depriving clergy
men, and administering the other branches 
of the ecclesiastical law. 3 Steph. Com. 14. 

DIPLOMA. Is from a Greek word, 
signifying to fold double, and is used, 
1, in the sense of a royal charter, or let
ters-patent from the sovereign; and, 
2, to denote a document issued by an 
incorporated society or institution of 
learning, certifying to the attainments 
and qualifications of p'ersons who have 
pursued courses of study under the au
spices of the corporation, and, in the case 
of the learned professions, often declar
ing the recipient entitled to practise the 
profession. 
• Diplomatic agent, is a general term 
for various public officers who have been 
commissioned to superintend and trans
act the affairs of the government which 
has employed them, in a foreign coun
try. Bouvier says that legatees, nuncios, 
internuncios, ambassadors, ministers, 
and plenipotentiaries are considered to 
be included; also, envoys, residents, 
ministers, charges d'affaires, and con
suls. 

Diplomatics, signifies the art of judg
ing of ancient charters, public docu
ments or diplomas, &c., and discrimi
nating the true from the false. Ency. 
Lond. 

DIRECT, II. To command; to' in-
8tnlCt, in respect to future action or con
duct; to give orders. 

Direction, in one of its senses, means 
a command or instruction as to future 
action, and has a special use in this 
meaning, referring to the explanations 
given by a judge to the jury, touching 
their duties. These are sometimes 
called directions; more often instruc
tions. Direction is also applied to the 
governing body of a corporation; the 
directors considered jointly. 

Director. The management of the 
affairs of a private corporation aggre
gate is usually intrusted to a small body 

of persons chosen by the members or 
stockholders from among their own 
number; and these are called, in the 
various kinds of corporations, directors, 
managers, or trustees. No rule can be 
laid down as to the particular appropri
ateness of these terms to particnlar 
classes of corporations; but directors ap
pears the most usual term, where tpe 
executive conduct and oversight of a 
large and active business 'enterprise is 
th'e chief element involved, and trustees, 
where the care, custody, and adminis
tration of fixed property is the leading 
duty. It is very usual to speak of the 
directors of a bank, insurance company, 
or railroad company; but of the trustees 
of an academy, college, religious society, 
or savings-bank. Yet the terms are 
used interchangeably. The term di
rectors is sometimes used to include all 
the kinds. 1 N. Y. Rev. Stat. 599, § 53. 
The body of directors, managers, or 
trustees, taken jointly, is often styled 
the direction, or the directory. 

Directory statute. A statute which 
merely directs what shall be done, with
out avoiding acts in' contravention of its 
provisions, or· imposing a penalty for 
them, is called directory, as opposed to 
a mandatory statute, q. v. 

DIRECT,adj. This word has several 
quasi technical uses in jurisprUdence, 
which are, however, nearly' connected 
with its vernacular meaning of immedi
ate; . by the natural, regular, or short 
course; straightforward; without circuity 
or interruption. 

The word direct, in a provision in a 
charter-party that the vessel "shall pro
ceed thence direct to ---," means that 
the vessel is to take a direct course from the 
port named to the loading port, without de
viation or unnecessary delay, and not that 
she must leave the port named immediately. 
The Onrust, 6 Blatchf. 533. 

Direct evidence. is opposed to cir
cumstantial (q. v.), or indirect, and con
sists in inspection; or testimony of those 
who have personal knowledge of the 
fact in question; or written evidence, 
showing its existence immediately and 
without circnitous argnment or resort to 
inference. 

Direct examination. The first exam
ination of a witness, in the orderly course, 
upon the merits; the openingexamina-
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tion on behalf of the party calling him 
is thus called, as opposed to any prelimi
nary examination merely to test his 
competency, which is an examination in 
pais, or on the voir dire, q. v.; or to the 
examinatiou on behalf of the adverse 
party, called cross-examination, q. v. 

Direot interest. A direct interest, such 
as would render the interested party incom
petent to testify in regard to the matter, is 
an interest which is certain, and not contin
gent or doubtful. A matter which is de
pendent alone on the successful prosecution 
of an execution cannot be considered as 
uncertain, or otherwise than direct, in this 
sense. Lewis v. Post, 1 Ala. 65. 

Direot interrogatories, or questions. 
In the popular sense, these expressions 
mean inquiries that are explicit, pointed, 
admit of no evasion. But, in law, they 
more usually denote interrogatories 
,framed or questions put to a witness on 
behalf of the party calling him, as op
posed to cross-interrogatories or ques
tions, which are those administered on 
behalf of the adverse party. 

Direot a jury. The expressions to 
direct the jury, directions to the jury, 
&c., are equivalent to instruct, &c. 

Direct line. Property is said to de
scend or be inherited in the direct line, 
when it passes in lineal succession; 
from ancestor to son, grandson, great
grandson, and so on. 

Direct payment. The provision of 
the California practice act, allowing attach
ment in actions upon contracts "for the 
direct payment of money," applies to cases 
of contract where the liability of the de
fendant can be ascertained with certainty, 
and is not in doubt until after a trilil; or, 
in other words, where the amount to be 
paid is fixed by the terms of the contract, 
or can be readily ascertained from the in
formation which it affords. In such cases, 
the payment which has been promised in a 
certain sense may be said to be direct. 
While this view is not very satisfactory, it 
is more so than any other which finds color 
in the ambiguous words of the statute. 
Hathaway v. Davis, 33 Cal. 161. 
, Direot tax, as used in the provision of 
the United States constitution, prescribing 
apportionment of such taxes, does not in
clude a tax upon the business of an insur
ance company. Pacific Ins. Co. v. Soule, 
7 Wall. 433. 

Historical evidence shows that personal 
property, contracts, occupations, and the 
like, have never heen regarded as the sub
jects of direct tax. The phrase is under
stood to be limited to taxes on land and its 
appurtenances, and on polls. Veazie Bank 
v. Fenno, 8 Wall. 533. 

Direct tax does not include an income 
tax or a succession tax. The succession 
tax, imposed by the acts of congress of 
June 30, 1864, and July 13, 1866, on every 
"devolution of title to any real estate," 
was not a direct tax, within the meaning 
of the constitution, but an impost or 
excise, and was constitutional and valid. 
Scholey v. Reu, 23 Wall. 331, 347. 

The tax upon incomes imposed by the 
act of June 30,1864, is not a "capitation or 
other direct tax," within the meaning of the 
constitution. Clark v. Sickel, 14 Int. Rev. 
Rec.6. 

DISABILITY. Incapacity; want of 
legal power to act or take. 

Jacob specifies several kinds of disa
bilities, according to their origin: disa
bility by act of an ancestor, as where an 
ancestor is attainted of treason which 
(in England) corrupts the blood of his 
descendants, so that they cannot inherit 
from him; disability by act of the party 
himself, as where a man, by granting 
away the reversion of his lands under 
lease, puts it out of his power to make 
a renewal of a lease (this, we think, 
would scarcely be deemed a disability as' 
the term is now ordinarily used) ; by act 
of God, as where a person becomes in
sane; by act of the law, as the incapa
city of an alien to hold lands; also, the 
disabilities of idiocy, infancy, and cover
ture. 

At the present day, disability is generally 
used to indicate an incapacity for the full 
enjoyment of ordinary legal rights; thus 
married women, persons under age, insane 
persons, and felons convict are said to he 
under disability. Sometimes the term is 
used in a more limited sense, as when it 
signifies an impediment to marriage, or the 
restraints placed upon clergymen by reason 
of their spiritual avocations. (2 Steph. Com. 
240,663.) Mozley!!,- W. 

Disabilities are of two classes: absolute, 
which wholly disable the person; such are 
outlawry, excommunication, attainder, and 
alienage; and partial, as infancy, cover
ture, idiocy, lunacy, and drunkenness. 
Wharton. 

Disability implies want of power, not 
want of inclination. People V. Supervisors 
of illster Co., 32 Barb. 473. 

The objection that suit cannot be brought 
by an heir or cestui que trust, because the 
right of action is, for the time being, vested 
in the representative or trustee, is not a 
disability to sue. Disability means the want 
of legal capacity to do a thing. It may re
late to the power to contract, or to bring 
suits, and may arise out of wan t of suffi
cient understanding, as idiocy, lunacy, in
fancy; or want of freedom of will, as in 
the case of a married woman, and persons 
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under duress, or out of policy of the law, 
as alienage, when the alien is an enemy, 
outlawry, attainder, prcemunire, and the 
like. The disability is something pertain
ing to the person of the party, - a personal 
incapacity, - and not to the cause of action, 
or his relation to it. There must be a pres
ent right of action in the person, but some 
want of capacity to sue. Meeks v. Vas
sault, 3 Sawyer, 206. 

The word disability, in a statute provid
ing what shall be done in the event of death 
or disability of a public officer, is extensive 
enough to cover any cause which prevents 
the officer from acting. A resignation oper
ates to produce a disability. State v. Mayor, 
&c. of Newark, 27 N. J. L. IB5, 197. 

DISBAR. To deprive an attorney, bar
rister, or counsellor, &c., of his status and 
privileges as such; to strike off the roll. 

DISBURSEMENT. Paying out or 
expending money; also, the sum of 
money paid out or expended; expendi
ture. Where an executor, guardian, or 
trustee pays out money on account of 
the estate or fund which he holds, such 
expenditures are termed disbursements; 
if properly made, they are allowed as 
credits in his account; and usually his 
compensation is in the form of a com
mission upon his receipts and disburse
ments. 

The term is also applied to expendi
tures necessarily incurred in the regular 
course of proceedings in an ~ction, which 
are allowed to be included in the costs 
recovered by the successful party under 
the codes of procedure and practice acts 
of some of the states. 

The word disbursements, in the provision 
of the Alabama code regulating the com
pensation of administrators, means money 
or currency paid out in extinguishment of 
the liabilities of the decedent, or the ex
penses of administration. Wright v. Wilk
erson, 41 Ala. 267. 

The disbursements allowed to be recov
ered as costs by the successful party in an 
action under the N~w York code of proced
ure do not extend beyond the due and regu
lat proceedings in the action. The ordinary 
expenditures of the parties are not included. 
Case v. Price, 9 Abb. Pro 111. 

DISCHARGE. Has various uses in 
jurisprudence additional to, or varying 
slightly from, its vernacular meanings. 

As applied to the person, discharge, 
v., very frequently means to release, 
legally, from confinement; to set free; 
by authority. A prisoner set at liberty by 
a mob is rescued, not discharged. Act
ual corporal confinement is not always 

implied ; to say that an employer dis
charges a workman is usual, but it is 
not so to say that a master discharges a 
slave. As applied to things, to dis
charge signifies to disembarrass or re
lieve; to throw off or remove a bur
den, as a vessel discharges her cargo. 
As applied to demauds or .rights in ac
tion, to discharge signifies to cancel, 
exti nguis h, or satisfy, irrespective of 
whether it is done by payment or other
wise, so that the liability is lawfully. 
removed; as to discharge debts, incum
brances, or legacies. 

Discharge, n.: signifies the act or pro
ceeding of setting a person free, reliev
ing a thing of some burden, or cancelling 
a demand. And if this is doue or evi
denced by a legal document, that docu
ment is also termed a discharge. 

Discharging a jury is spoken of the 
act or order of the court dismissing the 
jury from any further consideration of a. 
cause. This is done when the continu
ance of the trial Is, by any cause, ren
dered impossible; also, when the jury, 
after deliberation, cannot agree on a ver
dict. 

Discharge is used in various senses: 
Of the discharge of a bankrupt under 

section 48 of the bankruptcy act, 1869, by 
which he is freed of all debts and liabilities 
provable under tbe bankruptcy. with cer
tain specified exceptions. (2 Steph. Com. 
161, 162; Robson Bkcy.) Of the discharge 
of a surety, whereby he is released from bis 
liability as surety. (2 Steph. Com. 107.) 
Of tbe release of a prisoner from confine
ment. Of the payment of a debt, whereby 
the debtor is freed from further liability. 
Of the release of lands, or money in the 
funds, from an incumbrance, by payment of 
the amount to the incumbrancer, or other
wise, by consent of the incumbrancer. Of 
an order of a court of justice dismissing a 
jury on the grounds that they have per
formed their duties, or are unable to agree 
in a case before them. Of the reversal of 
an order of a court of justice; thus we say, 
such an order was" discharged on appeal," 
&c. Mozley ~ W. 

In equity practice, discharge signifies a 
statement of disbursements, and an offset 
of connter-claims, brought in and filed, on 
accounting before a master in chancery. 
after the complainant's charge. See 
CHARGE AND DISCHARGE. 

The term discharge for money, in a stat
utory enumeration of instrum~n,t8 which 
may be the subjects of forgery, Includes an 
ordinary receipt for money paid, not being 
an accountable receipt. Commonwealth v. 
Talbot, 2 .Allen, 161. 
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Discharged, in a statute limiting the time 
for suing a guardian's bond to four years 
from the time when the guardian shall be 
discharged, means any mode by which the 
guardianship is effectually determined and 
brought to a close; as by the removal, 
resiguation, or death of the guardian, the 
marriage of a female guardian, the arrival 
of a minor ward at the age of twenty-one, or 
otherwise. Loring v. Alline, 9 Gush. 68. 

Discharged, in a statute directing that if 
a defendant is not tried within a certain 
time he shall be discharged, if considered 
by itself, might mean discharged from im
prisonment without trial, or from the further 
prosecution of the indictment. or from the 
legal penalty of the crime. When consid
ered with reference to other statutes of the 
same nature, and to the probable intent of 
the legislature, it should be construed as 
directing that the defendant, for want of 
due prosecution of the indictment, shall be 
discharged from imprisonment or from his 
recoguizance, and not from the indictment 
or from the legal penalty of the crime. 
State v. Garthwaite, 23 N. J. L. 143, 148. 

DISCLAIM. To deny, disavow, 'or 
renounce a claim, interest, or right. 
Disclaimer: the act, declaration, or 
document by which one denies, disa
vows, or renounces some claim, interest, 
or right which he has formerly alleged, 
or which has been imputed or offered to 
him. 

Under the United States patent laws 
(Rev. Stat. § 4917), whenever, through 
inadvertence, accident, or mistake, and 
without any fraudulent or deceptive ,in
tention, a patentee has claimed more 
than that of which he was the original 
inventor, he may make a disclaimer, in 
writing, to be recorded in the patent 
office, of such parts of the thing patented 
to him as he does not choose to hold by 
virtue of his pateut; and this disclaimer 
is treated as a part or a qualification of 
the original specification. 

In pleading, disclaimer is the formal 
renunciation of claim to the subject
matter in suit, or of some claim relative 
to it. This has been employed some
times in equity and in the common-law 
pleading. 

Disclaimer is used: 
Of an answer of a person made defendant 

to a bill in chancery in respect of some in
terest he is supposed to claim, whereby he 
disclaims all interest in the matters in ques
tion. Of course, a defendant will not be 
allowed by disclaiming to a void giving to 
the plaintiff any discovery or relief which 
may be justly due to him. (Hunt Eq.) 

Of any act whereby a person refuses to 

accept an estate which is attempted to be 
conveyed to him; as, for instance, where 
land is conveyed to an intended trustee 
without his consent, and he refuses to ac
cept it. This is caned the disclaimer of an 
estate. (1 Ste:ph. Gam. 479, 480.) 

Of the refusal by the trustee in a bank
ruptcy to accept a burdensome lease or 
otber onerous property of the hankrupt. 
(Robson Bkcy.; Pawcett L. &- T. 257; Rule 
28 qf Bankruptcy Rules, 1871.) 

Of disclaimer of tenure,- that was where 
a tenant, who held of any lord, neglected to 
render him tbe due services, and, upon an 
action brought to recover them, disclaimed 
to hold of the lord: which disclaimer of 
tenure in any court of record was a forfeit
ure of the lands to the lord. (2 Bl. Gam. 
275,276; 1 Steph. Gam. 465,466.) Tbis is 
called disclamation in Scotch law. (Bell.) 
Brown. 

The object of a disclaimer is to prevent 
an estate passing from the grantor to tbe 
grantee. It is a formal mode of expressing 
the grantee's dissent to the conveyance he
fore tbe title has hecome vested in him. 
But if the grantee once assents, and the . 
title thereby becomes vested in him he 
cannot, by any disclaimer, revest the estate 
in the grantor. If he could, the disclaimer 
would have the effect of a deed, which it 
cannot have: the object of the latter being 
to transfer property; of the former, to 
prevent a transfer. Watson v. Watson, 13 
Conn.83. 

It is essential to a valid disclaimer that 
the case he such that the estate or thing 
disclaimed would pass or vest but for the 
disclaimer, unless it be made an express 
condition of the grant that the grantee shall 
elect. Jackson v. Richards, 6 Cow. 616. 

DISCONTINUANCE. 1. In its most 
common use, in American law, signifies 
the termination of a suit by the plain
tiff's neglect or omission to keep it prop
erly in court; which was, originally, by 
his failure to keep up a proper record of 
successive continuances. 

2. In English real-property law, dis
continuance signifies an interruption to 
the possession, such as arose when a ten
ant in tail made a conveyance for longer 
than he had right to, whereby those en
titled to the property on the determina
tion of his estate could not enter, but 
were driven to an action. 

3. In common-law pleading, discon
tinuance has been applied to the break 
or interruption in the due course of 
pleading, when the defendant puts in a 
plea which omits to answer some part of 
the declaration, and the plaintiff fails to 
take action upon the omission. 

A power to discontinue mail service was 
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held to be exercised by an order for a t' sns_ 
pension" of the service. Reeside v. United 
States, 8 Wall. 38.' 

In practice, discontinuance and dismissal 
import the same thing; viz., that the cause 
is sent out of court. Thurman v. James, 48 
Mo. 235. 

A discontinuance of an estate, otherwise 
caUed discontinuance of possession, is de
fined in Bacon's Abridgment as "such an 
alienation of possession, whereby he who 
has a right to the inheritance cannot enter" 
(without bringing an action), "but is driven 
to his action;" as where a tenant in tail 
made a feoffment in fee-simple, or for the 
life of the feoffee, or in tail,-all which were 
beyond his power to make, for that by the 
common law extended no further than to 
make a lease for his own life. In such case, 
the possession by the feoffee after the death 
of the feoffor was termed a discontinu
ance; the ancient legal estate being gone, 
or at least suspended, and for a while dis
continued. For the heir in tail, remainder
man, or reversioner was deprived of his 
right of entry, and driven to his action to 
recover the land. (3 Bl. Com. 171; 3 Steph. 
Com. 388, 389.) But, from the fifteenth cen
tury to 1833, a tenant in tail could ordinarily 
bar entirely all future interests in the land 
by a common recovery, and, since the year 
1833, by a dis entailing deed. Discontinu
ances, therefore, prior to their express abo
lition, had long become obsolete and un
meaning; and they are now abolished by 
Stat. 3 & 4 Wm. IV. ch. 27, passed in 18'33, 
and 8 & 9 Vict. ch. 106, § 4, passed in 1845. 
(1 Steph. Com. 510, note.) Mozley go W. 

A discontinuance in common-law plead
ing thus arises: If a defendant plead only 
to part of a declaration, and say nothing 
as to the remainder, the plaintiff is entitled 
to sign judgment against him by nil dicit, 
as to the unanswered part of the declara
tion. But if the plaintiff demur or reply to 
the plea, without signing judgment for the 
part not answered, the whole action is said 
to be discontinued. A discontinuance is 
(!Ured, however, after verdict, by the stat
ute of jeofails, 32 Hen. VIII. ch. 30; and, 
after judgment by nil dicit, confession, or 
non sum informatus, by Stat. 4 Anne, ch. 16. 
Whaj·ton. 

DISCOUNT. May, in a general sense, 
be understood as a counting off, an allow
ance or deduction from a gross sum on any 
account whatever. Dunkle v. Renick, 6 
Ohio St. 527. 

In a statute providing that, in certain 
actions by assignees, the defendant shall 
be allowed the benefit of "all payments, 
discounts, and set-offs," previous to notice 
of the assignment, the word discount must 
be understood to mean every detention or 
abatement of the claim, or, more properly 
speaking, every equity against the claim.' 
Ferguson v. Hill, 3 Stew. 485. 

The term discount, as a substantive, sig
nifies the interest allowed in advancing 
upon bills of exchange or negotiable secu-

nFies; and to discount a bill is to buy it 
for a less sum than that which upon its 
face is payable. Saltmarsh v. Planters', &C. 
Bank, 14 Ala. 668. 

Although the discounting of notes or 
bills, in its most comprehensive sense, may 
mean lending moncy and taking notes in 
payment, yet, in its more ordinary sense, 
the discounting of notes or bills means ad
vancing a consideration for a bill or note, 
deducting or discounting the interest which 
will accrue for the time the note has to 
run. Philadelphia Loan CO. II. Towner, 13 
Conn. 248. 

Discount, in its general sense, is appli
cable to either business or accommodation 
paper, and to loans or sales by way of dis
count, when a'sum is counted off or taken 
from the face of the paper at the time the 
money is advanced upon it; but, when used 
with reference to dealings of banks, it 
means a deduction or drawhack made on 
advances or loans of money upon negotia
ble paper, or other evidences of debt, pay
able at a future day, which are transferred 
to thc bank. Niagara County Bank v. Baker, 
15 Ohio St. 87. 

By the langnage of the commercial 
world, and the settled practice of banks, 
a discount by a bank means, ex vi termini, 
a deduction or drawback made upon its ad
vances, or loans of money, upon negotiable 
paper or other evidences of debt payable 
at a future day, which are transferred to 
the bank. Fleckner v. Bank of the United 
States, 8 Wheat. 338. 

Discounting by a bank means lending 
money upon a note, and deducting the in
terest or premium in advance. City Bank 
of Columbus v. Bruce, 17 N. Y. 507, 515; 
State v. Boatsmen's Savings Bank,48 Mo. 
189. 

That the buying exchange by a bank is, 
in effect, discounting paper, see People v. 
Oakland Co. Bank, 1 Dougl. (Mich.) 282. 

Discount includes" to buy; " for discount
ing, in most cases, is but another term for 
buying at a discount. Tracy v. Talmadge, 
18 Barb. 456, 462. To the contrary, Far
mers', &C. Bank v. Baldwin, 23 Minn. 198. 

Discount does not necessarily imply a 
purchase and sale; it is quite as consistent 
with a loan upon the security of the notes 
of a third party as with the sale of them. 
Re Weeks, 13 Bankr. Reg. 263. 

The purchase of uncurrent bank-bills, 
payable at a distant place, and not, there
fore, immediately available, is analogous 
to a purchase of a note not due; and if such 
a purchase is made at a legal rate of dis
count, the transaction is to be deemed 
discounting, within the New York act to 
authorize the business of banking. People 
v. Metropolitan Bank, 7 How. Pro 144. 

An advance upon a note of a sum of 
money equal to the face of it, without de
ducting any interest or receiving any pay
ment of interest, is not a discount of a note 
within the meaning of a statute restrain
ing foreign corporations from discounting 
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notes within the state. Noble v. Cornell, 1 
Hilt. 98. 

A set-off is not a discount. Trabue v. 
Harris, 1 Mete. (Ky.) 697. 

The rule for calculating discount on cor
rect principles is as follows: As the amount 
of £100 for the given rate and time is to 
the given sum or debt, so is £100 to the 
present worth, or so is the intllrest of £100 
for the given time to the dis.count of the 
given sum. Me Cull. comm. Diet. 

The usual method of discount is inaccu
rate; i.e., deducting £5 per cent at the com
mencement of the credit. The true discount 
for any given sum, for any given time, is 
such a sum as will in that time amount to 
the interest of the sum to be discounted: the 
proper discount, therefore, to be received for 
the immediate advance of £100 due twelve 
months hence is not £5, but £4 158. 2td. ; for 
this sum will, at the end of the year, aI"l!0unt 
to £5, which is what the £100 would have 
produced. Wharton. 

DISCOVERT. Not married; not 
subject to the disabilities of coverture. 
It applies equally to a spinster and a 
widow. 

DISCOVERY. 1. Ascertainingsome
thing previously unknown. Thul! we 
speak of the discovery of America; of 
discoveries in nature and science. And 
often, in the latter application of the 
word, the thing or truth newly ascer
tained is called a discovery. 

The constitution empowers congress 
to secure for limited times to inventors 
the exclusive right to their discoveries, 
U. S. Const. art. 1, § 8, cl. 8; and un
der this grant congress has enacted (act 
of July 4, 1836, 5 Stat. at L. 112, § 6; 
Rev. Stat. § 4886) that any person who 
has discovered or invented any new or 
useful art, machine, improvemeut, &c., 
may obtain a patent therefor. Under 
this legislation, it is well settled that a 
discovery of an abstract principle, a the
ory, or a fact, cannot be protected by a 
patent: to entitle himself to a patent, 
t.he applicant must reduce to practice 
what he has discovered; must embody 
it in some practical machine or method 
for rendering it available or useful. 
Burr v. Duryee, 1 Wall. 531; Lowell v. 
Lewis, I Mas. 182; Barrett v. Hall, Id. 
447; Blanchard v. Sprague,3 Sumn. 535; 
Stone v. Sprague, 1 Story, 270; Wyeth 
v. Stone, Id. 273; 4 Mo. Law Rep. 54; 
Grant v. Mason, 1 Law Inst. ~ Rev. 22; 
Sickels v. Borden, 3 Blalchf 535; Evans 
v. Eaton, Pet. C. Ct. 322, 341; Whita~y 

v. Emmett, Baldw. 303. A principle in 
the abstract, a fundamental truth, an 
original, cannot be patented; as no one 
can claim in them an exclusive right. 
Nor can an exclusive right exist to a 
new power, should one be discovered, 
such as steam, electricity, or arty other 
power of nature. In all such cases, the 
processes used to extract, modify, and 
concentrate the natural agencies consti
tute the invention. The elements of 
the power exist; the invention is not in 
discovering them, but in applying them 
to -useful objects. Leroy v. Tatham, 14 
How. 156. A discovery, by experiment 
or otherwise, that a particular natural 
substance will, in appropriate methods 
of administration, produce an assigned 
physiological or pathological effect on 
the human body, is not patentable, 8 
Op. Att.-Gen. 269. In the consideration 
of this last principle, in Morton v. Th~ 
New York Eye Infirmary, which was a 
suit for infringement of a patent granted 
to Morton for a discovery of the anoos
thetic properties of ether, Judge Ship
man ohserved that very little light could 
be shed on the question of the patenta
bilityof such a discovery, by attempt
ing to draw a distinction between the 
words discovery and invention. In its 
naked, ordinary sense, a discovery is not 
patentable. It is only where the ex
plorer has gone beyond the mere domain 
of discovery, and has laid hold of the 
new principle, force, or law, and con
nected it with some particular medium 
or mechanical contrivance, by which or 
through which it acts on the material 
world, that he can secure the exclusive 
control of it, under the patent act. It 
is then an invention, although it em
braces a discovery. Sever the force or 
principle discovered from the means 
or mechanism through which he has 
brought it into the domain of invention, 
and it immediately falls ont of that do
main; it is then a naked discovery, and 
not an invention. Discovery, as used in 
the patent laws, depends upon invention. 
Every invention may, in a certain sense, 
embrace more or less of discovery, for it 
'must always include something that is 
new; but it by no means follows that 
every discovery is an invention_ 5 
Blatclif. 121. 
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Discovery constitutes the original foun
dation of title to lands on the American 
continent, as between the different Euro
pean nations; the title thus derived was 
the exclusive right of acquiring the soil 
from the natives, and establishing settle
ments upon it; the title was to be consum
mated by possession. Upon the discovery 
of America, the rights of the original in
habitants were, to a considerable extent, 
impaired, but in no instance entirely disre· 
garded. The Europeans respected the right 
of the natives as occupants, but asserted 
the ultimate dominion to be in themselves; 
and claimed and exercised, as a consequent 
to this ultimate dominion, a power to grant 
the soil while yet in the possession of the 
natives. Johnson v. McIntosh, 8 Wheat. 643. 

2. In equity jurisprudence, discovery 
is the disclosure by a defendant, in an
swer to a bill filed to compel it, of mat
ters important to enable a complainant 
to maintain his rights. The bill filed 
for this end is called a bill of discovery. 
q. v. By the common law, neither party 
to an action was required to disclose to 
the other either documents or circum
stances which might be useful to the lat
ter in evidence, in advance of such exam
ination of witnesses as might be obtaina
ble on the actual trial. Hence resort was 
often had to the court of chancery, which 
would in certain cases, upon a bill of dis
covery being filed, decree that the de
fendant thereto should make a particular 
disclosure to the plaintiff. But, at the 
presen t day, bills of discovery are less 
necessary. In the English court of 
chancery, discovery of documents may 
be obtained under the jurisdiction act, 
1852, by summons at chambers; and, 
under Stat. 14 & 15 Vict. ch. 99, 
and 17 & 18 Vi ct. ch. 125, discovery 
may DOW also be had at law; and tbose 
statutes contain numerous provisions for 
obtaining discovery by means of inter
rogatories. Most of the states, partic
nlarly those which have adopted codes of 
reformed procedure, have also enacted 
statutes under which a party to an action 
may have an examination of the adverse 
party before the trial, or may obtain an 
inspection of books and documents nec
essary to enable him to prepare his case. 

DISCREDIT. . To discredit a wit
ness is to adduce considerations which 
diminish his credibility. It is substan
tially the same as impeach, nnless it is 
somewhat milder; does not so distinctly 
import introduction of testimony that 
the witness is unworthy of belief. 

DISCREPANCY. A difference or 
variance between two things which 
ought to cOlTespond; as between two 
counterparts of a contract or indenture; 
between the testimony given by a wit
ness at two different times concerning 
the samE' fact. 

DISCRETION. 1. The decision of 
what is equitable, judicious, or right, in 
view of and guided by the circumstances 
of the case and the wisdom of the magis
trate, unfettered by specific rules of posi
tive law. 

When any thing is left to any person to 
be done according to his discretion, the law 
intends it must be done with sound discre
tion, and according to law; and the court 
of king's bench hath a power to redress 
things that are otherwise done, notwith
standing they are left to the discretion of 
those that do tbem. (1 Lill. Abr. 477.) Dis
cretion is to discern between right and 
wrong; and, therefore, whoever hath power 
to act at discretion is bound by the rule of 
reason and law. (2 Inst. 56, 298.) And 
though there be a latitude of discretion 
given to one, yet he is circumscribed, that 
what he does be necessary and convenient, 
without which no liberty can defend it. 
(Hob. 158.) Jacob. 

Discretion, when applied to a court of 
justice, means sound discretion guided by 
law. It must be governed by rule, not by 
humor: it must not be arbitrary, vague, 
and fanciful, but legal and regular. Rex 
v. Wilkes, 4 Burr. 2539. 

When applied to public functionaries, 
discretion means a power or right con
ferred upon them by law, of acting officially 
in certain circumstances, according to the 
dictates of their own judgment and con
science, uncontrolled by the judgment or 
conscience of others. "This discretion un
doubtedly is to some extellt regulated by 
usage, or, if the term is preferred, by fixed 
principles. But by this is to be understood 
nothing ·more than that the same court can
not, consistently with its own dignity, and 
with its character and duty of administer
ing impartial justice, decide in different 
ways two cases in every respect exactly 
alike. The question of fact whether the two 
cascs are alike in every color, circumstance, 
and feature is of necessity to be submitted 
to the judgment of some tribunal. Judges 
1.". People, 18 Wend. 79, 99. 

Discovery is a word generally applied to 
answers given by one party in an action at 
law or suit in equity to interrogatories filed 
by the other. It "is also used in reference 
to the disclosure by a bankrupt of his prop· 
erty for the benefit of his creditors. Moz
/eytW. 

VOL. I. 

When it is said that something is left to 
the discretion of a judge, it signifies that he 

25 
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ougp,t to decide according to the rules of 
equity and the nature of circumstances, and 
so as to advance the ends of justice. When
ever a clear and well-defined rule has been 
adopted, not depending upon circumstances, 
the court has parted with its discretion as a 
rule of judgment. Discretion may be, and 
is to a very great extent, regulated by 
usage or by principles which courts have 
learned, by experience, will, when applied to 
the great majority of cases, best promote 
the ends of justice; but it· is still left for 
the courts to determine whether a case is 
exactly like in every color, circumstance, 
and feature to those upon which the usage 
or principle was founded, or in which it has 
been applied. Platt 1:. Munroe, 34 Barb. 291. 

2. The capacity to distinguish be
tween what is right and wrong, lawful 
or unlawful, wise or foolish, sufficiently 
to render one amenable and responsible 
for his acts, is also called discretion; 
and the age at which it is ordinarily at
tained is called years of discretion. But 
this is a vernacular rather than a legal 
sense of the term, though of some im
portance in criminal law. 

DISCUSSION. By the Roman law, 
sureties were not primarily liable to pay 
the debt for which they became bound as 
sureties; but were liable only after the 
creditor had sought payment from the 
principal debtor, and he was unable to 
pay. This was called the benefit or right 
of discussion. Under those systems of ju
risprudence which adopt the Roman law, 
and under the present law of France, the 
rule is similar; and the obligation con
tracted by the surety with the creditor is, 
that the latter shall not proceed against 
him nn til he has first discussed the princi
pal debtor, if he is solvent. This right the 
surety enjoys, as the benificium ordinis vel 
excussionis; or, if other persons are joined 
with him in the obligation as sureties, he is 
not in the first instance to be proceeded 
against for the whole debt, but only for his 
share of it, if his co-sureties and co-obligees 
are solvent. This is commonly known as 
the benefit of division, or beneficium divisio
nis. Wharton. . 

In Scotch la IV, discussion signifies, 1. A 
process against the principal debtor for 
whom another is surety; 2. The ranking 
of the proper order in which heirs are liable 
to satisfy the debts of the deceased. Bell. 

DlSENTAILING ASSURANCE, or 
DEED. A species of conveyance, au
thorized by Stat. 3 & 4 Wm. IV. ch. 74 
(which abolished the old system of fines 
and recoveries), for the purpose of bar
ring an estate tail. By this assurance, 
which is in the form of a simple inden
ture, but which requires to be enrolled 
within six months of its execution in the 

court of chancery, the tenant in tail 
(with or without the consent of the pro
tector, when there is any such) con
veys the lands to a nominal grantee, .to 
the use of himself, the tenant in tail, his 
heirs and assigns; by which means, and 
under the statute of uses, he becomes a 
tenant in fee; or for a less estate, if the 
deed is so drawn. It is usual to add 
that the object of the assurance is to 
dock and bar the entail and all remain
ders, &C. Where there is a protector, 
and he refuses to concur, the disentail
ing deed has the effect of a fine only, but 
otherwise it has the effect of a common 
recovery. 

DISFRANCHISE. To. deprive one 
of franchises, privileges, or rights; more 
specially and usually, to divest one of 
political rights. Originally, when all 
political rights were exercised in virtue 
of membership in some particular cor
poration, disfranchisement was used of 
the removal of a member from his rights 
and privileges as such; corresponding to 
expulsion, applied to members of non
political corporations. 

DISGUISE. A person lying in am
bush, or concealed behind bushes, is not in 
disguise, within the meaning of a statute 
declaring the county liable in damages to 
the next of kin of anyone murdered by per
sons in disguise. Dale County v. Gunter, 
46 Ala. 118, 142. 

DISHERISON. An old word, equiv
alent to disinheriting; debarring from 
inheritance. 

DISHONOR. Is applied (as verb 
and sometimes as noun) to commercial 
paper, meaning to refuse or neglect, or 
a refusal or neglect to accept or pay a 
a bill, check, note, or draft, when due. 

DISINTERESTED. Free of any 
prospect of pecuniary advantage or loss, 
from the result of the matter depending. 
See INTEREST. 

Disinterested, as used in an insur8JIce 
policy with reference to arbitrators, is not 
applicable to an agent of the insurance 
company. Etna Ins. Co. v. Stevens, 48 
lU.31. 

A justice selected by II poor debtor to 
hear his disclosure may be considered disin
terested, if he is not related by consanguinity 
or affinity, and has no pecuniary interest in 
the result; and his official act will not be 
rendered void because be counselled and 
aided the debtor in preparing for his dis
closure, although this should have deterred 
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him from acting as one of the justices. 
Lovering v. Lamson, 50 Me. 334. 

DISJUNCTIVE. Allegations in an 
indictment or pleading which charge 
a party in the alternative, as that he 
sold or gave goods, forged or caused to 
be forged, are called disjunctive allega
tions. This mode of pleading is defec
tive. 

DISMES. Tenths; tithes, q. v. The 
original form of dime, the name of the 
American coin. 

DISMISS. To send away; to reject, 
as unworthy of consideration or atten
tion; to seud out of court. In law, the 
word was origiually used in equity prac
tice only, applying to the removal of a 
cause out of court without further hear
ing. The dismissal of a bill in equity, 
upon a hearing on the merits, unless ex
pressed to be without prejudice, is a bar 
to another bill for the same cause; but 
if granted for defect of form or structure, 
for failure to prosecute, or on other 
ground not going to the merits, is no 
bar to a new suit for the same subject
matter. By the practice acts and codes 
of procedure of some of the United 
States, a dismissal of the complaint or 
proceeding of the plaintiff is allowed, in 
actions legal as well as equitable in their 
nature, on various grounds; as for neg
lect to prosecute the cause, or to comply 
witb an order in the action, failure to 
make out a case on the trial, &c. Much 
difference of opinion has existed as to 
the effect of such dismissals; some de
cisions holding that a dismissal, at least 
in actions at law or of a similar nature, 
has merely the effect of a nonsuit, q. v. ; 
others that a dismissal operates as an 
absolute bar to another action iu all 
cases, especially those equitable in the!r 
natm·e. The question is put at rest m 
New York as to future cases by the pro
vision of section 1209 of the code of civil 
procedure, taking effect S~pt: 1.' 1877, 
that" a final judgment dlsmIssmg the 
complaint, either before or after a trial, 
rendered in an action hereafter com
menced, does not prevent a new action 
for the same cause of action, unless it 
expressly declares that it is rendered 
upon the merits." 

A bill in eqnity may be dismissed by the 
court at the hearing j also by the plaintiff 

before the ' decree, when he is not able to 
prosecute his suit effectually, either. as 
against all the defetJ.dants, or as agamst 
such of them as he thinks he can dispense 
with. After decree, the bill can only be 
dismissed 'upon rehearing or appeal; and 
by the defendant, either for want of pros~ 
cntion or upon an abatement of the SUlt 
by the'death of the plaintiff or otherwise. 
(Smith Eq. Pro 364.) Wharton. 

DISORDER. As used in compounds 
common in jurisprudence, seems to 
signify breach of good conduct and g;>od 
morals, in life, affecting the commumty. 

Disorderly house. This is a some
what general term for an abode, build
ing, dwelling, or establishment kept for 
uses which are contrary to decent con
dnct and good morals. Independeut of 
statutes giving particular definitions of 
what shall be deemed a disorderly house 
within the jurisdiction, the term seems 
properly to include various kinds; 
bawdy-houses, gaming-houses, and the 
liquor-shops prohibited by law, as well 
as houses made .obnoxious by the habit
ual recurrence of fighting, noise, and 
violence. 

Disorderly persons. This phrase is 
often used in statutes to describe a class 
of persons amenable to police regulation, 
in view of their habits of misconduct. 
Who may be dealt with as disorderl! 
persons depends on the statute prOVI
sions of the locality. 

DISPAUPER. When a poor person 
has been admitted to sue in forma pau
peris, and through tbe subsequent ac
quisition of property, or any other suffi
cient cause, it is proper that he should 
be deprived of the privilege of suing in 
that quality, and he is deprived of the 
privilege accordingly, he is said to be 
dispaupered. 

DISPENSE. To set aside or suspend 
the general law, in respect to a particu
lar case. Dispensation: an exemption 
gmnted by the sovereign power to an 
individual from the operation of a law. 

The power of dispensation, in this 
sense has been exercised in ecclesiasti
cal a~d imperial governments; also, in 
early times in England; but is not 
known in the United States. 

DISPLACE. As used in shipping ar
ticles should be construed to mean disrate, 
and r:ot to import autbocity of the ~aster 
to dischru:ge. a second mate; aud eVIdence 
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of a usage in the whaling trade never to 
disrate an officer to a seaman, but discbarge 
him, when his displacement becomes neces
sary, cannot be allowed to vary such inter
pretation. Potter v. Smith, 103 Mass. 68. 

DISPONE. In Scotch law, signifies 
to grant, convey, or dispose of prop
erty. Disponee: the person to whom 
a disposition is granted. Disposition: 
a unilateral deed of alienation, by which 
a right to property, either heritable or 
movable, is granted. Bell. 

DISPOSE. 1. To dispose of property 
'lis to alienate it; assign it to a use; be

stow it; direct its ownersh1p. Disposal 
or disposition: an act bestowing prop
erty, or directing its future ownership; 
as disposition by will. 

2. The words" dispose" and" dispo
sition " are sometimes used of controver
sies or suits, in the sense of to decide or 
determine them ; of decision or determi
nation. See Exp. Russell, 13 Wall. 664. 

A conveyance by way of advancement, 
in good faith, is a disposal of property, 
within the meaning of a coveoant in a lease 
that the lessor will renew, "should he not 
dispo~ of "the premises during the term. 
Elston v. Schilling, 42 N. Y. 79. 

Disposing capacity or mind. These 
are alternative phrases in the law of 
wills for souud mind, and t~stamentary 
capacity, q. v. 

DISPOSSESS. To eject or oust; to 
depri ve of possession; chiefly used of 
real property. Dispossession: the wrong 
of excluding the person rightly entitled 
to occupy real property from the occu
pation and enjoyment. 

Dispossession is distinguished from 
disseisin; the one relates to occupancy, 
the other to the right. 

Dispossess case, proceeding, or 
warrant. This is a phrase which has 
crept into some use, but cannot be justi
fied etymologically, signifying the .pro
ceedings taken when a landlord invokes 
a statutory remedy, such as is known in 
New York as summary proceedings 
to obtain possession of real property 
against a tenant who holds over, or 
makes default in payment of rent. 

DISSEISIN. Deprivation of seisin; 
a wrongful putting out of him that is 
seised of the freehold; a wrongful dis
turbance and ouster of one in freehold 
possession· of land. To constitute dis-

seisin, originally, an actual disposses
sion was necessary; but .afterwards many 
acts were held to amount to disseisin, if 
the injured party chose to consider them 
as such; and this was called disseisin by 
election, - disseisin by actual disposses
sion being distinguished by the term" ac
tual disseisin," or "disseisiu in fact." 
2 Crabb Real Prop. 1063, 1064, § 2455. 
A person who so enters and puts a party 
out of possession of the freehold is termed 
a disseisor; he who is disseised is terml!d 
the disseisee. 

Disseisin is important, chiefly as the 
foundation or commencement of a new 
title by adverse possession; and it is in 
that aspect that the question, what acts 
constitute a disseisin, has been most 
frequently considered. 

When one man invades the possession of 
anotber, and by force or surprise turns him 
out of the occupation of his lands, this .is 
termed a disseisin, being a deprivation of 
that actual seisin or corporal possession of 
the freehold which the tenant before en
joyed. In other words, a disseisin is said to 
be when one E'nters intending to usurp the 
possession, and to oust another from the 
freehold. To constitute an entry a dis
seisin, there must be an ouster of tbe free
hold, either by taking the profits, or by 
claiming the inheritance. Brown. 

The accurate definition and description 
of disseisin has been the subject of much 
disclission. The term is somewhat equivo~ 
cal, and the same facts may prove a dis
seisin for some· purpose and in some as
pects, and not in others. Sumner v. Stevens, 
6 Met; 337. 

The history of the Englisb system of 
jurisprudence abundantly shows that the 
meaning attached to the term has varied 
with the state of society, and tbe rules lip
plicable to the enjoyment of real estates; 
but it was in every stage of it, in substance, 
the act of divesting the owner of his seisin 
and possession of the land, and substituting 
in its place the ownership and possession of 
the disseisor. In its origin, when the seisin 
constituted the title of the owner to his 
freehold, it was the forcible expUlsion by 
the tenant, or the wrongful entry upon 
him, and the forcible holding by the in
truder, which was called a disseisin; and 
in those days force would naturally be em
ployed to effect a change of possession by 
a wrong-doer. But in after times, when 
the titles to land became more complex, 
and possessions more diversified, other acts 
were held to be disseisins. The wrong-doer 
does not, in our times, forcibly, and with
out" the claim of righi, expel his neighbor 
from the tenements he covets, nor hold the 
owner out with the strong hand of power; 
yet if he silently enters upon the possession 
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of a stranger, and either under pretence of 
right which he kuows to be groundless, or 
without color of title, usurps and claims it 
as his own, keeps out and sets at defiance 
the former possessor and all others, and 
holds exclusively, claiming the fee, the act 
partakes too largely of all the properties of 
the ancient disseisin to be distinguished from 
it. In modern times, an ouster by any 
means short of actual force is generally 
identified with adverse posscssion, which is 
understood to embrace every possession 
held by the possessor in exclusion of others. 
But an ouster effected without the employ
ment of force often is, in effect and all 
practical purposes, a disseisin. Clapp v. 
Bromaghnm, 9 Cow. 530, 552. 

A man is not necessarily disseised be
cause another is in possession of his prop
erty. If a tenant for a term of years holds 
over, and the landlord is driven to an eject
ment to turn him out, the landlord by such 
holding over is not disseised: it is only by 
acts of a peculiar character that the re
lation of disseisor and disseisee is brought 
abou t. Of actual disseisin, - disseisin in 
despite of the owner, -there are four kinds: 
three by-a stranger, and one by the tenant in 
possession connected in privity of estate. 
1. Where a man enters upon the immediate 
freeholder; and turns him out by force, 
this is generally and emphatically called a 
disseisin. 2. Where a stranger enters upon 
the seisin in law, which the heir takes on 
the death of his ancestor, it is then called 
an abatement. 3. Where a similar entry 
is made upon the estate of the reversioner 
or remainder-man, this is callea an intru
sion. 4. Where a discontinuance or devest
ing of the estate in remainder or reversion 
is affected by the acts of the particular 
tenan t or tenant of the freehold, whether 
he be tenant in tail, by the curtesy, or for 
life. A disseisin in fact is a tortious ex
pulsion of the true owner; it is an estate 
gained by wrong and injury, and therein it 
differs from dispossession, which may be 
by right or wrong. A bare entry on an
other, without an expulsion, makes such a 
seisin only that the law will adj udge him 
in possession that has the right. Varick 
". Jackson, 2 Wend. 166. 

Disseisin by election differs from actual 
disseisin, not only in the acts by which it is 
created, but also in the consequences which 
result from it. It arose out of the exten
sion of the remedy by writ of assise, origi
nally applicable only to cases of abatement, 
and of novel or recent disseisin, to almost 
every injury that could be done to corpo
real as well as incorporeal hereditaments, if 
the plaintiff would admit himself to have 
been di8seised. The superiority of the 
remedy over the old actions induced parties 
to acknowledge themselves disseised when 
in strictness they were not; and such dis
seisin was called a disseisin by election, to 
distinguish it from actual disseisin. lb. 

To make a disseisin that wiII be the com
mencement of a new title, producing that 

change by which the estate is taken from 
the rightfnI owner and placed in the wrong
doer, the possession taken by the disseisor 
must be hostile or adverse in its character, 
importing a denial of the owner's title in 
the property claimed; otherwise, however 
open,_ notorious, constant, and long-{)on
tlUued it may be, the owner's action will 
not be barred. It is not every unlawful 
entry into lands that will work a disseisin. 
Such entry will never have that effect, so 
long as the true owner still retains his pos
session; for, by intendment of law, when 
two persons are in possession at the same 
time, the seisin must be adjudged to be in 
the rightful owner. But neither is dispos
session necessarily disseisin. Whether there 
is or is not actual disseisin must depend 
upon the character of the act done, and the 
intention of the doer. Many acts are justly 
held to operate a disseisin, or not, at the 
election of the true owner. To make a dis
seisin in fact, there must be an intention 011 
the part of the party assuming possession 
to assert title'in himself to the definite and 
particular parcel, or there must be overt 
acts which leave no room to inquire about 
intention, and which amount to actual 
ouster in spite of the real owner. A man 
claiming title only to a specified line, capa
ble of being ascertained, cannot, by iguo
rantly having possession up to another line, 
acquire a title by disseisin to land lying be
tween the two which he does not inten
tionally claim. Worcester v. Lord, 56 Me. 
265. 

The general rule that a disseisor cannot 
qualify his own wrong, but must be consid
ered as a disseisor in fee, is introduced only 
for the benefit of the disseisee, for the sake 
of electing his remedy. To constitute one 
a disseisor in fee, it must appcar that he 
entered without right; for if his entry were 
congeable, or his possession lawful, his 
entry and possession will be considered as 
limited by his right. For the law will never 
construe a possession tortious, unless from 
necessity; on the other hand, it will pre
sume every possession lawful. When, there
fore, a naked possession is in proof, unac
companied with evidence of its origin, it 
will be deemed lawful and coextensive with 
the right set up by the party. If the party 
claim only a limited estate, and not a fee, 
the law will not, contrary to his intentions, 
enlarge into a fee. It is only when the 
party is proved to be in by disseisin that the 
la w wiII construe it a disseisin of the fee, 
and abritlge the party of his right to qualify 
his wrong. Ricard v. Williams, 7 Wheat. 59. 

If a mere trespasser, without any claim 
or pretence of title, enters into land, and 
holds the same adversely to the title of the 
owner, it is an ouster or disseisin of the 
owner. But in such case the possession of 
the trespasser is bounded by his actual oc
cupancy, and consequently the owner is not 
disseised, except as to the portion so occu
pied. Clarke v. Courtney, 5 Pet. 319. 

Where a person enters under a convey-
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ance from a third party who has no title, 
he is a disseisor. Bradstreet v. Huntington, 
Ii Pet. 40"2. 

Where a person enters into possession 
under a recorded deed, claiming title to the 
entirety, and exercises acts of ownership, it 
is a disseisin of all persons who claim title 
to the same land, to the extent of the boun
daries in the deed. Prescott v. Nevers, 4 
Mas. 326. 

To constitute disseisin, the disseisor must 
have the actual and exclusive occupation of 
the land, claiming to hold it against him 
whom he ousted, or who was formerly 
seised. Bates v. Norcross, 14 Pick. 224. 

The disseisor must show a substantial 
inclosure, an actual occupancy, definite, 
positive, and notorious. Cdhurn v. Hollis, 
3 Metc.125. 

To constitute disseisin under the statutes 
of Maine, it is not necessary that the land 
be surrounded with fences, or rendered in
accessible by water; but it is sufficient if the 
possession and improvement are open and 
notorious, and comporting with the ordi
nary management of a farm, although that 
part of the same which composes the wood
land shall not be inclosed. Tilton v. Hunter, 
24 Me. 29. 

Disseisin must either be an occupancy of 
a part under a deed of conveyance recorded, 
or such an open and visible occupancy that 
the proprietor may at once be presumed to 
know the extent of the claim and occupa
tion of him who has intruded himself un
lawfully into his lands, with intent to ob
tain title to them by wrong. Foxcroft v. 
Barnes, 29 Me. 128. 

Disseisin, as used in the Missouri statute 
concerning forcible entry and detainer, is 
not used in its ancient technical sense, but 
implies actual dispossession. McCartney v. 
Alderson, 45 Mo. 35. 

. According to the modern authorities, 
there seems to be no legal difference be
.tween the words seisin and possession, al
though there is a difference between the 
words disseisin and dispossession; the for
mer meaning an estate gained by wrong and 
injury, whereas the latter may be by right 
or by wrong; the former denoting an ouster 
of the disseisee, or some act eqnivalent to 
it, whereas hy the latter no such act is im
plied. Slater v. Raulson, 6 Met. 439. 

DISSENT. Disagreement; disap-
proval; refusal or withholding of assent. 

The most frequent use of the term in 
American law is to denote that one 
member of a court by which a decision 
is rendered does not concur in it. It is 
generally understood that if a non-con
currillg judge announces, in connection 
with the decision, that he dissents, he is 
at liberty, should the same question 
come before the court another time, to 
urge and vote for a different detel'mi
nation of it. 

Disaenter. In English ecclesiastical 
law, a non-confOl'mist; a person who 
disputes the authority or tenets of the 
church of England, aud adheres to 
another church. 

The word is usually confined to Protes
tant seceders from the established church 
and their descendants. (2 Steph. Com. 706.) 
Mozley If' W. 

Dissenting opinion. The opinion ill 
which a judge who does not concur in a 
decision pronounced by a majority of 
the court makes known his views. 

DISSOLVE. 1. To sunder a con
tract or relation, as to dissolve partner
ship. 

2. To annul corporate exiatence. 
3. To discharge, open, or release a 

legal proceeding involving a lien or seiz
ure, as to dissolve au attachment or 
injunction. 

Dissolution: the act of dissolving. 
The phrase, dissolving a corporation, is 

sometimes used as synonymous with annul
ling the charter or terminating the existence 
of the corporation, and sometimes as mean
ing merely a judicial act which alienates 
the property and suspends the business of 
the corporation, without terminating its 
existence. A corporation may, for certain 
purposes, be considered as dissolved so far as 
to be incapahle of doing injury to the pub
lic, while it yet retains vitality so far as es
sential for the protection of the rights of 
others. Be Independent Ins. Co., 1 Holmes, 
104. 

Upon what is meant by dissolution of a 
corporation, and the difference between a 
dissolved or extinct corporation, and one 
which is merely dormant or inactive. see 
Mayor, &c. of Colchester v. Seaber, 3 Burr. 
1866; Commercial Bank v. Lockwood, 2 
Harr. (vel.) 8. 

A dissolution is the civil death of the 
parliament, and is effected in three ways: 
By the sovereign's will, expressed either in 
person or by representation, which is a 
branch of tIle royal prerogative. By the 
demise of tIle "crown ; but Stat. 7 & 8 Wm. 
III. ch. 15, 6 Anne, ch. 7, and 37 Geo. Ill. 
ch. 127, enact the continuance of tIle par· 
liament in being for six montIls. By length 
of time; i.e. seven years. (1 Geo. I. st. 2, 
ch. 38.) Wharlon. 

DISTANCE, in a former rule of court J
as to service, held to mean the space he-L 
tween two points by the usually travelled 2 
road; not the mail-route. Smith u. Ingra
ham, 7 Cow. 419. 

Distance is to be measured in a straight 
line as the crow flies. Lake v. Butler,5 El. 
If' B. 92. 

Where tIle trustees of a turnpike road 
were prohibited by a local act of parlia
ment from erecting any toll-gate within 
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three miles of Bargate, in the town of South
ampton, it was held that the distance was to 
be measured by a straight line and not by 
the road. Jewell v. Stead, 6 El. ff' B. 350. 

DISTIL. A recti1l.er of spirits distilled 
from domestic materials was held not a 
distiller of spirituous liquors within the 
meaning of the act of July 24, 1813, § 98. 
United States v. Tenbrook, Pet. C. Ct. 180. 

Any person, firm, or corporation who 
distils or manufactures spirits, or who brews 
or makes mash, wort, or wash for distilla
tion, or tbe production of spirits, is a dis
tiller. Act of July 13, 1866, § 9, 14 Stat. 
at L. 117. 

The strict meaning of distillery is, a place 
or building where alcoholic liquors are dis
tilled or manufactured; not every building 
where the process of distillation is used. 
Atlantic Dock Co. v. Libby, 45 N. Y.499. 

DISTRAIN. Is the verb correspond
ing to the noun distress, and signifies to 
take by distress. Distraint: the act or 
proceeding of seizing personal property 
by distress. 

DISTRESS. An ancient common
law remedy, by which a party might 
take the personal property of another into 
his possession, and hold it as a pledge or 
security until he obtained satisfaction 
by the payment of a debt, the discharge 
of some duty, or reparation for an injury 
done; with the right, in certain cases, to 
sell it to obtain satisfaction. The im
pounding of cattle damage feasant, or 
the taking by the landlord the goods and 
chattels of the tenant upon the premises 
for the non-payment of rent, are famil
iar examples. It was distinguishable 
from the taking of property by execu
tion to satisfy a judgment, and from the 
taking of a personal chattel, without 
legal process, from the possessiou of a 
wrong-doer into the hands of the party 
injured; and it was limited to certain 
kinds of personal property, and could be 
exercised only in certain cases, and in a 
certain manner. Distress, particularly 
distress for rent, is less widely used at 
the present day thau formerly. 

Distress is the taking of a personal chat
tel out of the possession of the wrong-doer 
into the custody of the party injured, to 
procure a satisfaction for the wrong com
mitted. The term is also applied to the 
thing taken or distrained. Jacob. 

Distress infinite. A distress that has 
no bounds with regard to its quantity, and 
may be repeated from time to time, until 
the stubbornness of the wrong-doer is over
come. (3 Bl. Com. 231; 3 Steph. Com. 253, 
note s.) lIfozley ff' W. 

DISTRIBUTE. Generally, to ap
portion; to divide among several; to 
separate into shares, and deliver them to 
the persons entitled to receive them. 

Distribution: the act or proceeding of 
dividing among several persons, by 
shares; and distributee: a person who 
receives a share upon such a division, 
are specially used, in jurisprudence, of 
the division of assets of an intestate es
tate among the widow and children, or 
among the next of kin. This is regu
lated, in England, by the statute of dis
tributions, 22 & 23 Car. II. ch. 10, 
amended by Stat. 29 Cllr. II. ch. 3. 
(2 Bl. Com. 515; 2 Stepk. Com. 208, 
212) ; and throughout the United States, 
by statutes of the several states, usually 
known a~ statutes of distrihution. 

Distributee is admissible to denote one 
of the persons who are entitled, under the 
statute of distributions, to the personal es
tate of one who is dead intestate. Henry 
V. Henry, 9 Ired. L. 278. 

Under the statute of distributions, di.
tributees is a word of limitation, and not 
a word of purchase; and, in its use under 
the statute, the rule in Shelley's case has a 
like operation with respect to personalty 
as the word heirs has at common law 
with respect to land. Boyd v. Small, 4 
Jooes Eq. 39. 

It has been held that when tbe same clause 
of a will gives real and personal estate to 
the testator's children, "to be distributed 
when required, at mature age or majority, 
in equal parts," and present words of be
quest are used, the word distributed, 
with reference to the personal property, 
will be construed as synonymous with 
divided, and as postponing, not its distri
bution, bnt its division among the legatees, 
until the period fixed by the testator. 
Chighizola V. Le Baron, 21 Ala. 406. 

DISTRICT. A division of territory. 
Originally, the circuit within which ~ 
man might be compelled to appear, or 
the place in which one hath the power 
of distraining, Jacob,. but, in model'll 
llsage, divisions of territory may be 
called districts, irrespective of the pur
pose for which they are made. See DE
PARTMENT. Thus, collection districts 
are the districts organized for the ad
ministration of the United States laws 
for the collection of duties; congressional 
districts are the districts into which the 
United States are divided, for the elec
tion of representatives to congress; elec
tion districts are districts assigned for 
the purpose of conducting elections; 
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judicial districts are districts created for 
judicial purposes, for defining jurisdic
tion of courts, and distributing judicial 
business; land districts are districts cre
ated for regulating sales of public lands. 
There have been many other kinds. 

District attorney. A title usual 
throughout the United States, designat
ing the law officer of either the state or 
national governments, within a particu
lar district or county; as distinguished 
from the attorney-general, whose powers 
are commensurate with the entire do
main. 

Under the United States government 
there is a district attorney for each of the 
numerous judicial districts (fifty-eight 
in 1876) in which the country is divided .. 
Their duties are delineated in title 8 
of the Rev. Stat. ch. 14. The gen
eral nature of a district attorney's du
ties is to act as attorney for the United 
States in his district, to prosecute i~ 
such district all delinquents for crimes 
and offences cognizable under the au
thority of the United States, and all 
civil actions in which the United States 
shall be concerned, except before the 
supreme. court. 

He is not, however, regarded as hav
ing a general authority to commence 
suits in the name of the United States, 
except in extraordinary cases, where the 
remedy or lien of the United States 
may be lost or endangered by delay. In 
other cases, he awaits the directions of 
the president, some head of a depart
ment, or the solicitor of the treasury. 
It has been held that the courts can rec
ognize the United States as a plaintiff 
on the record, only when the record 
shows that the United States appear as 
plaintiffs by the district attorney of the 
district. United States v. Doughty, 7 
BlatchJ. 424; United States v. Blaisdell, 
3 Ben. 132; United States v. McAvoy, 
4 Blatchf. 418. 

In several of the states, the local offi
cer who represents the state within a 
particular county or other district is 
also called district attorney. 

District court. This name is some
times used in the United States to des
ignate a court or class of courts form
ing part of a judicial system, sometimes 
having a general original jurisdiction as 

to subject-matter, but usually limited as 
to territorial authority. As compared 
with the name circuit court, when both 
terms are employed in one system, dis
trict court often denotes a tribunal of 
infedor jurisdiction, exercised within 
narrower tenitoriallimits than the cir
cuit court. District courts, in various 
cities, sometimes exercise a jurisdiction 
similar to that of justices of the peace 
over a portion or the whole of the par
ticular city; as in the cities of Newark, 
New Orleans, and New York. 

The name is· applied to particular 
,state courts in California, Connecticut, 
Iowa, Kansas, Louisiana, Minnesota, 
Nebraska, Nevada, Ohio, and Texas. 

In the judicial system of the United 
States, one or more district courts are 
established in every state, held by a 
single judge resident in the district. 
These courts have original jurisdiction 
over all admiralty and maritime causes 
and all proceedings in bankruptcy, and 
over all penal and criminal matters cog
nizable under the laws of the United 
States, exclusive jurisdiction over which 
is not vested either in the supreme or 
circuit courts. 

A cause originally tried on the territo
rial side of the old district court, and under 
territorial laws, goes back to the new state 
district court, under a mandate from the 
United States supreme court, that it "be 
remitted to the district court." Irvine v. 
Marshall, 3 Minn. 72. 

District of Columbia. A portion of 
the territory upon the Potomac river, 
in the United States, originally ten 
miles square, which was ceded to the 
United States by the states of Virginia 
and Maryland, to constitute the seat of 
government of the United States. It is 
not a state nor a territory, but is by the 
constitution subject to the exclusive ju
risdiction of congress. The laws passed 
by congress in the exercise of this power, 
as in force Dec. 1, 1873, have been re
vised and republished by authority of 
congress. 

DISTRINGAS. That vou distrain. 
The name of a writ in English practice, 
which was directed to the sheriff, com
manding him to distrain a person by 
his goods and chattels; the emphatic 
words of the writ being prrecipimus tibi 
quod distl-ingas, - we command you.that 
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you distrain. The object of the writ 
was to enforce compliance by the person 
named with something required of him; 
usually to compel an appearance by a de
fendant upon whom process could not 
be personally served. It was also used 
in equity practice to compel an appear
ance by a corporation aggregate. 

Distringas juratores. That you dis
train the jurors. The name of a writ 
in English practice, commanding the 
sheriff to distrain the jurors by their 
goods, so that he may have them before 
the court upon the day appointed, which 
issues at the same time as the venire, 
althougb in theory it follows the venire, 
and is founded on the supposed neglect 
of the jurors to attend. 

Distringas nuper vice comitum. 
That you distrain the late sheriff. The 
name of a writ in English practice to 
distrain the goods of a sheriff who has 
gone out of office, for the purpose of 
compelling the performance by him of 
some act which he ought to have done 
while in office; such as the bringing in 
the body of a defendant under a rule to 
have the defendant's body in court, or 
the selling of goods taken under a fieri 
facias. 

DISTURBANCE. 1. This word has 
had a technical sense, in England, de
noting a species of inj ury to real prop
erty, commonly consisting of a wrong 
done to some incorporeal hereditament, 
by hindering or disquieting the owners 
in their regular and lawful enjoyment 
of it. Five principal varieties of this 
injury are mentioned: disturbance of 
franchise, disturbance of common, dis
turbance of ways, disturbance of tenure, 
and disturbance of patronage. 

2. In many of the United States, laws 
have been passed punishing the offence 
of disturbing religious meetings; or, 
sometimes, of other lawful public as
semblies. Some cases have arisen de
termining what amounts to disturbance 
of, or disturbing, a meeting, within the 
intent of such laws. 

The offence intended to be prohibited by 
the statute is sufficiently defined by the 
words "molest or disturb:" they have a 
well-determined signification. State v. Os
kins, 28 Ind. 364; compare Marvin v. 
State, 19 Id. 18I. 

In a Roman Catholic church, at the close 

of the sermon, and while the pastor was 
engaged in taking np a collection, one of 
the members of the congregation stood up 
in his pew, and in a loud voice demanded 
of the clergyman an explanation of some 
remarks he had made in the course of his 
sermon relative to the conduct of a mem
ber of the congregation. It was held that 
this was such a disturbance of a religions 
meeting as justified the clergyman, or any 
member of the congregation, in llSing as 
much force as was necessary to expel him 
from the house. Wall v. Lee, 34 N. Y.14I. 

That the acts of disturbance must be 
wilfully committed with intent to disturb, 
was held in Harrison v. State, 1 Ala. Sel. 
Cas. 61; that they need not be, was held in 
Wall v. Lee, 34 N. Y. HI. 

Disturbing a single member of the con
gregation was held enough to constitute 
the offence, in Cockreham v. State, 7 
Humph. 11; and not enough to sustain an 
action, in Owen v. Henman, 1 Watts rr- s. 
548. • 

DITCH. See DRAIN. 
DIVEST. Equivalent to devest, q. v. 
DIVIDEND. This word is used, 1, 

in reference to corporations, to signify 
profits as appoftioned among sharehold
ers; 2, in bankruptcy or insolvency 
practice, to denote aRsets as apportioned 
among creditors; and, 3, in old Euglish 
law, as equivalent to one counterpart of 
an indenture, q. v. 

Dividend imports a distribution of the 
funds of a corporation among its members, 
pursuant to a vote of the dU'ectors or man
agers. Williston v. Michigan Southern & 
Northern Indiana R. R. Co., 13 Allen, 400. 

Dividend does not necessarily imply a 
pro rata distribution. Hall v. Kellogg, 12 
N. Y. 325, 335. 

Dividend commonly means a sum which 
a corporation sets apart from its profits 
to be divided among its members. So held 
of a guaranty. Lockhart v. Van Alstyne, 
31 Mich. 76; Taft v. Hartford, &c. R. R. Co., 
8 R. 1. 310. 

It commonly means a sum of money dis
tributed pro rata among stockholders. with
out reference to the source from which it 
was derived. Osgood v. Lay tin, 3 Abb. App. 
Dec. 418. . 

Where an act of the legislature, author
izing a bank to retain a certain share of the 
dividends upon the stock' owncd by the 
state, towards certain unpaid stock of the 
state, it was held that a portion of the cap
ital stock, divided among the stockholders, 
was not dividends within the act. Attorney
General v. State Bank, 1 Dev. rr- B. Eq. 545. 

Where depositors in a savings bank do 
not receive a fixed rate of interest inde
pendently of what the bank itself makes or 
loses in lending their money, but receive a 
share of such profits as the bank, by lend
ing their money, makes, after deducting 
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expenses, &c., such share of profits is a 
dividend within the meaning of the internal 
revenue act of 1864, as amended by the act 
of 1866, and not interest. Cary u. Sav. 
Union,22 Wall. 38. 

Dividend is a word of very general and 
indefinite meaning. It has not, in law, any 
particular and technical signification. As 
used in N. C. Const. art. 9, § 6, appropriat
ing to the university all property accruing 
to the State "from escheats, unclaimed 
dividends, or distributive shares of the es
tates of deceased persons," it is used as 
convertible with distributive sha.res. The 
meaning is all dividends or distributive 
shares of estates of deceased persons. Uni
versity v. N. C. Railroad Co., 76 N. C. 103. 

Divided equally, as used in a devise 
to a nephew, two nieces, and two children 
of another npphew, was held to mean a per 
capita division. P11l'Ilell u. Culbertson, 12 
Bush (Ky.), 369. 
, DIVINE SERVICE. That this ex
pression does not include sabbath schools, 
see Gass' Appeal, 73 Pa. St. 39. 

Divine service was also the name of a 
feudal tenure, by wbich the tenants were 
obliged to do some special divine services 
in certain; as to sing so p1any masses, to 
distribute such a sum in alms, and the like. 
(2 Bl. Com. 102; 1 Steph. Com. 227.) It 
differed from tenure infrankalmoign in this, 
that, in case of the tenure by divine service, 
the lord of whom the lands were holden 
migh t distrain for its non-performance, 
whereas, in case of frankalmoign, the lord 
has no remedy by distraint for neglect of 
the service, but merely a right of complaint 
to the visitor to correct it. Mozley!l- W. 

DIVISUM IMPERIUM. A divided 
jurisdiction; a jurisdiction belonging to 
more than one power or tribunal, or ex
ercised by them alternately. Applied 
to the jurisdiction exercised alternately 
by courts of common law and admiralty 
between high and low water mark; also 
to the concurrent jurisdiction -exercised 
over a subject-matter by common-law 
courts and courts of equity. 

DIVORCE. The separation of hus
band and wife by law; the judicial dis
solution or relaxatiou of a marriage. 
See A MENSA ET THORO. 

We think it is generally used, in the 
United States, as implying a·valid mar
riage, and, therefore, as excluding an 
adjudication that no valid marriage ever 
existed; and as including both the mere 
separation of the parties and the entire 
dissolution of the marriage: these two 
being distinguished as absolute and lim
ited divorces. But Bouvier's dictionary 
advises that it should be confined to dis-

solution of a valid marriage; excluding 
separation a mensa et thoro as well as 
decree of nullity. See also the views 
expressed by Mozley & Whiteley, be
low. 

Divorce is the separation of husband 
and wife by the operation of tbc law. There 
are two kinds of divorce, - the one total, the 
other partial; the one a vinculo matrimonii,' 
the other merely a mensa et tharo. Holthouse. 

Divorce is a separation of man and wife, 
and is of three kinds: 

1. A mensa et tlwro, which is where the 
marriage is just and ' lawful ab Initio; but, 
for some supervenient cause, it has become 
improper or impossible for the parties to 
live together. This kind of divorce is now 
generally called a judicial separation. Its 
effect is to place the parties in the position 
of single persons, except that neither party 
can lawfully marry again in the lifetime of 
the other. 

2. Di vorce a vinCido for some cause sub
sequent to the marriage. This, by the law 
of England, may take place for adultery, 
combined, if the adultery be that of the 
husband, with some other circumstance of 
aggravation, as a wife cannot obtain a dis
solution of the marriage for the simple 
adultery of the hushand. The effect of 
this kind of divorce is to dissolve the mar
riage, and allow the parties to marry 
again; but it does hot bastardize the issue. 
Previously to the divorce act, 1857 (20 & 21 
Vict. ch. 85), this kind of divorce was ob
taina ble bYjriva te act of parliament; it is 
now grante by the divorce court. 

3. Divorce a vinculo for some cause of 
impediment existing prior to the marriage .. 
This is a declaration that the marriage is a 
nullity, as having been absolutely unlawful 
from the beginning. This kind of divorce 
not only enables the parties to contract 
marriage at their pleasure, but bastardizes 
the issue, if any. (1 Bl. Cam. 440-442; 2 
Steph. Com. 277-282.) Mozley!l- W. 

DO. I give. 
Doutdes. I give, that you may give. 
Do ut facias. I give, that you may 

do. 
The Roman jurist..~ divided all con

tracts not distinguished by special names 
- hence termed innominate contraots
into four classes, each class represented 
by one of the following formula!: 1. Do 
ut des, - I give, that you may give. 2. 
Do ut facias, - I give, that you may do. 
3. Facio ut des, - I do, that yon may 
give. 4. Facio ut facias,-I do, that 
you may do. In the first, something is 
given, that something may be received 
in return; in the second, something is 
given, that something may be done in 
return; in the third, something is done, 
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that something may be given in return; 
in the fourth, something is done, that 
something may be done in return. The 
list is not ,exhaustive; it might be ex
tended by adding, for example, do ut 
non facias, -I give, that you may re
frain from doing something; and facio 
ut non facias, - I do, that you may re
frain from doing something. 

DOCK, v. To curtail; to diminish; to 
shorten; as to dock an entail. Dock, n.; 
1. An inclosed space, commonly appro
priated, in English criminal courts, to 
the accused during trial. 2. A space 
between two wharves fitted for mooring 
vessels, or a structure adapted for inclos
ing vessels while they lie in port. 

Dockage. The compensation charge
able for use of a dock. 

Dockage in a dry-dock is in the nature 
of rent, and subject to the will of the pro
prietor of the dock. Ives Y. The Buckeye 
State, 1 Newb. 69. 

Dockage or wharfage charges are not 
tonnage duties, even though measured or 
rated by the capacity of the vessel using 
the dock or wharf. A city is not forbidden 
from imposing them by the provision of the 
federal constitution that no state shall lay 
tonnage duties. Packet Co. v. Keokuk, 95 
U. S. (5 Otto) 80; 45 Iowa, 196. 

A city may prescribe, by ordinance, fees 
not unreasonable, which must be paid for 
use of wharves; and such an ordinance is 
not unconstitutional, even though it exacts 
a payment from vessels moored at places 
where no wharves have been provided. 
Keokuk v. Keokuk, &C. Packe~ Co., 45 
Iuwa, 196. 

A city, though it cannot lay tonnage du
ties, may exact wharfage compensation for 
use, by vessels, of wharves built and main
tained by the city; and rating wharfage by 
the size of the vessel, to be· ascertained by 
its tonnage, doe8 not necessarily render the 
enactment void. North Western, &c. Packet 
Co. v. St. Louis, 4 Dill. 10; and see Id. 
17, n. 

The presumption is that a dock or wharf 
erected by a city is for public use; and in 
the absence of an ordinance prescribing 
wharfage dues, a vessel is not liable to make 
payment to the city for using a dock or a 
wharf. Muscatine v. Keokuk, &c. Packet 
Co., 45 Iowa, 185. 

Dock-master. An officer invested with 
powers within the docks, and a certain dis
tance therefrom, to direct the mooring and 
removing of ships, so as to prevent ohstruc
tion to the dock entrances. Mozley &- W. 

Dock-warrant. A document given to 
the owner of goods imported and ware
housed in the docks, as a recognition of his 
title to the goods, on the bills of lading and 

other proofs of ownership being produced 
Like a bill of lading, it passes by indorse
ment and delivery, and transfers the a b
solute right to the goods described in it. 
Dock-warrants are drawn on paper, having 
the water-mark of the dock company upon 
them, and are negotiated from hand to 
hand, or pledged with bankers and others 
for loans as mercantile securities, .rl"pre
senting the value of the goods described in 
them. Pulling Cust. rif Lond. i see also Levi's 
Int. Comm. Law, 505. 

DOCKET. Originally, seems to have 
signified a memorandum of the sub
stance of a document indorsed upon it, 
so that its nature and general effect 
might be known without opening and 
perusing it at length. But these mem
oranda came to be usually, especially in 
the case of judgments, transcribed in a 
book; and the name followed them in 
that form. In modern use, the word, 
used as a noun, signifies an entry, in 
brief, in a proper book, of the important 
acts done in court in the progress of a 
cause; also, the registry of judgments or 
decrees; also, sometimes, the book con
taining such registry; Rnd, also, a list 
of causes liable to be called at a given 
term of court. See CALENDAR. Used 
as a verb, it means to enter or inscribe 

. in a docket. Docquet and dogget are 
mentioned as old forms of spelling this 
word. 

The docket of judgments is a brief writ
ing or statement of a judgment made from 
the record or roll, generally kept in books, 
alphabetically arranged, with clerk of the 
court or county clerk. Stevenson v. Weis
ser. 1 Bradf. 343. 

DOCTOR. Means, simply, practitioner 
of physic, without respect to system pur
sued. A certificate of a homreopa thic phy
sician is a "doctor's certificate." Corsi v. 
Maretzek, 4 E. D. Smith, 1. 

DOCTORS' COMMONS. An insti
tution near St. Paul's Churchyard, in 
London, where, for long time previous 
to 1857, the ecclesiastical and spiritual 
courts used to be held. 

DOLE. A part or portion of a meadow 
is so called: and the word has the general 
signification of share, portion, or the like; 
as " to dole out" any thing among so many 
poor persons, meaning to deal or distribute 
in portions to them. (Cowel.) Holthouse. 

DOLLAR. In a bequest, can only mean 
dollar in the legal currency of the United 
States, not dollars invested in lands or 

'stocks, estimated either at the market or 
par value, or at the original cost to the 
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testator. Halsted v. Meeker, 18 N. J. Eq. 
136. 

The word dollars, in a check, means dol· . 
lars in the lawful money of the United 
States; and it cannot be explained by ver
bal agreement or custom to have a differ
ent meaning. Howes v. Austin, 35 IU. 396 ; 
Lawrence v. Schmidt, Id. 440. 

Wpere the amount of a debt is ascer
tained, the courts cannot recognize any 
difference between the gold dollar and the 
legal-tender note of the denomination of 
one dollar. Bank of the State v. Burton, 
27 Ind. 426. 

A written instrument for the payment of 
money expressed to he payable in dollars, 
is, in legal effect, payable in whatever the 
laws of the United States declare to be 
legal tender. To allow the debtor to show 
by parol that payment in confederate 
money was intended is erroneous. Miller 
v. Lacy, 33 Tex. 351. 

A bond conditioned to pay seventy-one 
dollars" in current bank money," is satis
fied by the payment of seventy-one cur
rent bank money dollars; i.e., bills, in dis
tinction from coin. Gardner v. Hall, Phill. 
L.2l. 

A note for so many dollars" in gold and 
silver," is a note for the direct payment of 
money, and for the satisfaction of which a 
tender of bullion, gold and silver bare, old 
spoons, rings, &c., is not sufficient. Hart v. 
Flynn, 8 Dana, 190. 

DOLUS. Deceit; evil intention. 
1. In the civil law, this term included 
every kind of craft, falsehood; or device 
used to circumvent, deceive, or mislead 
another. Various distinctions were made 
between dolus and/raus; the essence of 
dolus being the illtention to deceive, 
while /raus imported actual damage in 
consequence of the deceit. . A distinc
tion was also drawn between dolus malus 
and dolus bonus, the former term being 
applied to deceit, with the intention 
thereby to injure another; while dolus 
bOTius designated that justifiable de
ceit· which was considered allowahle 
in certain cases; such as the crafti
ness, skill, or adroitness employed by a 
seller to effect a sale, not amounting to 
false representations. Accordingly, the 
eulogies bestowed by a trader upon his 
goods, 01' his taking advantage of the buy
er's ignorance of a change in the market 
price, of which he should have been 
aware, in order to obtain a better price, 
and such acts, amount merely to dolus 
bonus, and do not vitiate the contract. 
But a false statement as to the character 
or quality of the goods, made with the 
intention of deceiving, on which the 

buyer is expected to rely, and in reliance 
on which he makes the purchase, 
amounts to dolus malus. 

2. The word dolus was also used in 
the civil law, in the sense of criminal 
intention, evil design, or malice; often 
in distinction from culpa, which im
ported merely fault from want of care or 
error of the Wlderstauding, without will 
to do wrong. The phrase doli capax -
capable of criminal intention - was 
frequently used in defining the liahility 
of infants to punishment for crimes; and 
is employed in the same connection in 
modern law, as expressing the capacity 
of distinguishing right from wrong. 

Dolus versatur in gelleralibus. 
Fraud deals in goeneralities. A person 
intending to deceive uses general terms. 
This maxim is taken from the civil 
law, but is of universa.l application, 
being founded upon human uature 
rather than any artificial system of 
law. It is applied to the terms of a 
contract, which, if expressed in broad 
and general terms, give the party who 

. may wish to take advantage of another 
an opportunity to contend that the lan
guage of" the contract should be con
strued as is most for his advantage. 
Hence a party who intends to deceive 
or act unfairly will adopt vague and 
general terms in expressing his obliga
tions, so that he may more easily escape, 
afterwards, the performance of what he 
pretends to undertake. The converse of 
this is expressed by the maxim, that a 
person using general terms only may be 
presumed to intend fraud. So as to 
statements or representations made to 
induce another to do or refrain from 
some act: if specific, they may easily 
be tested; if vague and general, they 
are probably fraudulent, and intended to 
mislead. 

DOMAIN. Dominion, ownership, or 
property; llsed particnlarlyof lands, or 
sometimes of property. irrespective of the 
distinction between real and personal, 
as in the phrase eminent domain, and 
seldom applied to personalty alone. 
Also, the land itself, when spoken of 
with especial reference to the personal 
right of control over it. 

DOME-BOOK. An a.ncient English 
book of judgments. It must be distill-
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guished from 'domesday-book, q. v. It 
was compiled under authority of Alfred, 
and is said to have been extant so late 
as the reign of Edward IV., but is now 
lost. It probably contained the princi
pal maxims of the common law, the 
penalties for misdemeanors, and the 
forms of judicial proceedings. Dome
book, or domboc, was probably a general 
name for book of judgments. 

DOMESDAY-BOOK. According to 
Spelman and Jacob, there were several 
books which received this name. Dome
book seems to have been almost a gen
eral name for a book of judgments; and 
the addition of day to the leading one was 
not meant for any allusion to the final 
day of judgment, as some have conceived, 
but was to strengthen and confirm it, 
and signifies the judicial decisive record, 
or book of dooming justice a.nd judg
ment. But the word generally refers 
to a. particular book compiled in the 
reign and by the direction" of William 
the Conqueror. It was in two volumes, 
and contained the details of a great 
survey of the kingdom, throughout all 
its counties. Five men in each county 
(called justices) were assigned in 1081 
for the purpose of collecting the neces
sary statistics, and, they having com
pleted their statement in 1086, their re
turns were compiled together, forming 
the book in question. It is a final au
thorityon questions of tenures and titles 
to lands as then existing. 

DOMESTIC. Domestics, or, in fuJI, 
domestic servants, are servants who reside 
in tbe same house with the master tbey 
serve. The term does not extend to work
men or laborers employed out of doors. 
Exp. Meason, 5 Binn. 167. 

The Louisiana civil code enumerates as 
domestics those who receive wages and 
stay in the house of the pprson paying Md 
employing them, for his own service or 
tbat of his family; such as valets, footmen, 
cooks, butlers, and others who reside in the 
house. Persons employed in public houses 
are not included. Morehouse v. Dodge, 
6 La. Ann. 276. 

A party hired for one day" to butcher Md 
cut up beef" is not a domestic servant 
within the meaning of the Texas code; and 
theft from the shop committed by him of 
his employer's property pending such em
ployment is theft from a house under the 
law. Richardson v. State, 43 Tex. 456. 

Domestic attachment. A process of 
attachment of a debtor's property, allowed 
by the laws of several of the United States 

against a resident of the state, upon some 
special ground, such as fraud in contract
ing the debt, deemed a reason why Il. 
stringent remedy should be allowed; and 
distinguished from foreign attachment, 
which is one allowed on the ground of 
non-residence. See ATTACHMENT. 

Domestic manufactures, in a state 
statute means, generally, manufactures 
within its jurisdiction. Commonwealth v. 
Giltinan, 64 Pa. St. 100. 

DOMICILE. Abode; home; place 
where one's dwelling or habitation is 
fixed. How distinguished from resi
dence, see RESIDENCE; also ABODE j 
HOME; DWELLING. 

In its ordinary acceptation, a person's 
domicile is the place where he lives or has 
his home. In a strict and legal sense, that 
is properly the domicile of a person where 
he has his true, fixed, permanent home and 
principal establishment, and to which, 
whenever he is abs"ent, he bas the intention 
of returning. Anderson v. Anderson, 42 
VI. 350; Horne v. Horne, 9 Ired. L . 99. 

In general, the place where an unmar
ried man bas his business and exercises his 
political right is his domicile; but not con
clusively so. Maloney v. Lindley, 1 Phi/a. 
192. 

One's domicile is tbe place where one's 
family permanently resides. Daniel v. Sul
livan, 46 Ga. 277. 

A man may have a wife and family resi
dent in one state, while he himself is domi
ciled in another. Exchange Bank v. Cooper, 
40 Mo. 169. 

To give It definition of domicile is diffi
cult. To determine as matter of fact where 
the domicile is in a given case, is generally 
easy; cPltses to be so, indeed, only when 
the actual facts of residence are made am
biguous by the want of any distinct and 
permanent abc;>de, and the intention of the 
party cannot be ascertained. In such cases, 
the question often requires inquiry into the 
habits, character, pursuits, domestic rela
tions, and, indeed, the whole bistory of the 
individual; and depends, in the end, upon a 
preponderance of the evidence in favor of 
one or two or more places. Hallet v. Bas
sett, 100 Mass. 107. 

Vat tel defines domicile as the habitation 
fixed in any place, with an intention of al
ways staying there. This is approved by 
Savage, C. J. (I Wend. 43); by Chancellor 
Walworth (8 Paige, 519); and, with sligbt 
variation, by Wilde, J. (10 Pick. 77). But 
an intention of remaining for a term of 
years, may, under some circumstances, es
tablish a domicile. Gilman v. Gilman, 52 Me. 
166. 

To define, as Vattel does, a person's 
domicile as the babitation fixed in any 
place, with an intention of always staying 
there, is too strict, if taken literally. In 
this new and enterprising country it is 
doubtful whether one-half of the young 
men, at the time of their emancipation, fur 
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themselves in any town with an intention 
of always staying there. They settle in a 
place by way of experiment, to see whether 
it will suit their views of business and ad
vancement in life, and with an intention of 
removing to some more advantageous posi
tion if they should be disappointed. Never
theless, they have their home in their chosen 
abode, while they remain. Probably the 
meaning is, that the habitation fixed in any 
place, without any present intention of re
moving therefrom, is the domicile. At 
least, this definition is better suited to the 
circumstances of this country. Putnam II. 

Jolmson, 10 Mass. 488. 
Domicile is the place where .. person 

has fixed his habitation and has a permanent 
residence, without any present intention of 
removing therefrom. Crawford v. Wilson, 
4 Barb. 504, 520. 

The place to which a person has removed, 
with in tent to remain there an indefinite 
time, and as a place of present domicile, is 
the place of his domicile, althougb he may 
entertain a floating intention to remove else
where at some future period. Harris v. 
Firtb, 4 Granch C. Ct. 710; Anderson v. 
Anderson, 42 Pt. 350. 

By the term domicile, in its ordinary ac
ceptation, is meant the place where a person 
Ii ves, or has his home. In this sense tile 
place where a person has his actual resi
dence, inhabitancy, or commorancy, is 
sometimes called his domicile. In a strict 
and legal sense, that is probably tbe domi
cile of a person where he has his true, fixed. 
permanent home and principal establisb
ment, and to which, whenever he is absent, 
he bas tbe intention of returning. Two 
things, tben, must concur to constitute dom
icile: first, residence, and, second, the inten
tion of making it tbe home of the ·party. 
There must be the fact and the intent. 

Domicile is of three sorts: domicile 'by 
birtb, domicile by choice, and domicile by 
operation of law. The first is the common 
case of the place of birtb, domicilium origir 
nis; tbe second is that which is voluntarily 
acquired by a party, proprio marte; the last 
is consequential, as that of the wife, arising 
from marriage. (Story Conjl. Laws, ch. 3.) 
Tbe best definition, as applied to an ac
quired domicile, is, that place in wbich a 
man has voluntarily fixed tbe habitation of 
himself and family, not for a mere special 
or temporary purpose, but witb tbe present 
intention of making it a permanent home, 
until some unexpected event sball occur to 
induce bim to adopt some other permanent 
home. (7 W. R. 290.) Wharton. 

Domicile and residence mean the same 
thing' and the domicile of an infant is the 
same 'as that of his father. Kennedy v. 
Ryall, 67 N. "f. 379. . . 

In internatIOnal law, domICile means a 
residence at a particulnr place, accompanied 
with positive or presumptive proof .of. in
tending to continue there for an unlumted 
time. State v. Collector of Bordentown, 
32 N. J. L. 192; Philtimore, Law of Dom-

iC't7e, 13; compare the Venus, 8 Granch; 253, 
278. 

Domicile, although in familiar language 
used to signify a man's dwelling-house, has, 
in cases arising under international law, a 
technical meaning. It fixes the character 
of the individual with reference to certain 
rights, duties, and obligations, while dwel
ling-place and home have a more limited, 
precise, and local application. Jefferson v. 
Washington, 19 Me. 293. 

In order to ascertain this domicile, it is 
proper to take into consideration the situa
tion, the employment; and thE' character of 
the individual; the trade in which he is 
engaged, the family that he possesses, and 
the transitory Dr fixed character of his 
business, are ingredients which may prop
erly be weighed. Livingston v. Maryland 
Ins. Co., 7 Cranch, 506. 

Every person must have a domicile some
where. Abington v. North Bridgewater, 23 
Pick. 170; Crawford v. Wilson, 4 Barb. 504. 

Where a person has two places of resi
dence, that will be held to be his domicile 
where he first resided. Gilman v. Gilman, 
52 Me. 165. 

For some purposes, a man may have two 
domiciles. Greene v. Greene, 11 Pick. 410. 

But a person can have only one domi
cile for one purpose, at one and the same 
time. Abington v. North Bridgewater, 23 
Pick. 170; see Thorndike v. City of Bos
ton, 1 Mete. 242; Crawford v. Wilson, 4 
Barb. 504. 

Every person has a domicile of origin, 
which he retains lmtiI he acquires another; 
and the one thus acquired is in like manner 
retained. Abiogton v. North Bridgewater, 
23 Pick. 170; Thorndike v. City of Boston, 
1 Mete. 242; Kilhurn v. Bennett, 3 I d. 199; 
Graham v. Public Administrator,4 Brad! 
127. 

A domicile once acquired continues till 
a new one is gained. While a person is in 
transit, the old domicile remains. Little
field v. Brooks, 50 Me. 475; Jennison v. 
Hapgood, 10 Pick. 77; Islam v. Gihbons, 1 
Brad! 69; Clark 1'. Likens, 26N. J. L.207. 

The existing domicile always continues 
until another is acquired; so that hy the 
acquisition of another the former is relin
quished. To effect a change of domicile, 
there must be intention and act united. 
Crawford v. Wilson,4 Barb. 504; Wayne v. 
Greene, 21 Me. 357. 

One's original domicile clings closely, 
and cannot be changed by mere intent. 
The fact and the intent must concur. Hart 
v. Horn, 4 Kan. 232; Hallowell v. Saco, 
5 Me. 143; Richmond v. Va~salborough, 
/d. 396; Ringgold v. Barley, 5 Md. 186. 

An intention to change the domicile, with
out an actual removal with intention of 
remaining, does not cause a loss of the 
domicile. State v. Hallett, 8 Ala. 159 j 
Smith v. Croom, 7 Fla. 81; Brewer v. Lin
nams, 36 Me. 428; Sears v. City of Boston, 
1 Mete. (Mass.) 250; Sacket's Case,l Ma&s. 
58 j Abington b. Boston, 4 ld. 312; Com-
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monwealth v. Walker, l.d. 556; Granby v. 
Amherst, 7 Id. 1; Lincoln v. Hapgood, 
11 ld. 350; Williams v. Whiting, I d. 424; 
Harvard College v. Gore, 5 Pick. 370 ; 
Horne v. Horne, 9 Ired. L. 99. 

The acquisition of a new domicile does 
not depend simply upon the residence of 
the party, or the time of his residenc~; but 
such residence must be accompanied by an 
intention of permanently residing in the 
new domicile, and of abandoning the for
mer. Plummer v. Brandon, 5 Ired. Eq. 190; 
Wayne v. Greene, 21 Me. 357. 

Two things must concur to constitute a 
domicile: first, residence; and, secondly, 
the intention to make it a home. And if 
these two concur, it makes no difference 
how short the party's residence may be in 
the new domicile. Horne v. Horne, 9 Ired. 
L. 99. 

One who is residing in a place with the 
purpose of remaining there for an indefi
nite period of time, and without retaining 
and keeping up any animus revertendi to the 
former home which he has abandoned, will 
have his domicile in the place of his actual 
residence. Wilbraham v. Ludlow, 99 Mass. 
587. 

The fact of residence alone, does not 
constitute the place the domicile of a party: 
it is the fact of residence, coupled with the 
intention of remaining permanently, which 
constitutes it. McKowen v. McGuire, 15 
La. Ann. 637; s. p. Leach v. Pillsbury, 15 
N. H. 137; State v. Daniels, 44 !d. 383; 
Boardman v. Housc, 18 Wend. 512; Ely v. 
Lyons, ld. 644; Frost v. Brisbin, 19 Id. 11; 
Graham v. Public Administrator, 4 Bradf. 
127; Hegeman v. Fox, 31 Barb. 475; Brown 
v. Ashbough, 40 How. Pr. 260; Henrietta v. 
Oxford, 2 Ohio St. 32; McIntyre v. Chappel, 
4 Tex. 187. 

Domicile and residence are not synony
mous. The domicile is the home, the fixed 
place of habitation; while residence is a 
transient place of dwelling. Bartlett v. 
Mayor, &c. of N. Y., 5 Sandf. 44. 

Domicile means something more than 
residence: it includes residence with an in
tention to remain ,in a particular place. 
Isham v. Gibbons, 1 Brad,r 69; Haggart v. 
Morgan, 5 N. Y. 422; Matter of Thomp
son, 1 Wend. 45; Frost v. Brisbin, 19 ld. 
13; Foster v. Hall, 4 Humph. 346. 

Domicile is but the established, fixed, 
permanent, or ordinary dwelling-place or 
place of residence of a person, as distin
guished from his temporary and, transient, 
though actual, place of residence. It is his 
legal residence, as distinguished from his 
temporary place of abode; or his home, 
as distinguished from a place to which 
business or pleasure may temporarily call 
him. Salem v. Lyme, 29 Conn. 74. 

Domicile includes residence with an in
tention to remain; without such intention, 
no length of residence will constitute a 
domicile. Smith v. Dalton, 1 Cin. 153. 

Domicile is the habitation fixed in any 
place, with the intention of always staying 

there; while residence is much more tem
porary in its character. Mayor, &c. of 
N. Y. v. Genet, 4 Hun, 487. 

Residence has technically a more re
stricted meaning than domicile; hut the 
words" not a resident" and "domicile," in 
the Missouri attachment law, must be held 
to be used with reference to the same sub
ject-matter, and to denote opposite condi
tions with reference to habitancy, but not 
differing in degree. One who has a domi
cile in Missouri cannot be a non-resident 
while temporarily absent. Chariton County 
.v. Moberly, 59 Mo. 238; see also Re Watson, 
4 Bankr. Rel/' 613. 

The donncile of a citizen may be in one 
state, and his actual residence in another. 
Frost v. Brisbin, 19 Wend. 11. 

Domicile and residence are not neces
sarily the same under the laws relating to 
taxation. Bartlett v. City of N. Y., 5 Sandf. 
44. 

Legal residence or inhabitancy, and 
domicile, in general, mean the same thing. 
Crawford v. Wilson, 4 Barb. 504; Lee v. 
Stanley, 9 How. Pro 272. 

Ordinarily, the domicile of the husband 
is the domicile of the wife. Davis V. Davis, 
30 Ill. 180; Green V. Green, 11 Pick. 410; 
Hackettstown Bank V. Mitchell, 28 N. J. L. 
516; Hanberry V. Hanberr),,29 Ala. 719; 
Williams V. Saunders, 5 Coldw. 60. 

But a wife may acquire a domicile dif
ferent from that of her husband, especially 
for the purposes of a suit between her 'and 
her husband. Irby v. Wilson, 1 Dev. rr- B. 
Eq. 568; Green V. Windham, 13 Me. 227. 

An infant takes the domicile of his par
ents, and retains it until some change is 
established. Hart v. Lindsey, 17 N. H. 
235; Brown V. Lynch, 2 Bradf. 214. ~ ! -:.,;~, 

He cannot, in general, during minority, 
acquire a new domicile. Hiestand V. Kuns, 
8 Blac~f. 345; Warren V. Hofer, 13 Ind. 
167; Wheeler V. Burrows, 18 ld. 14; Par
sonsfield v. Kennebunkport, 4 Me. 47; Lacy 
V. Williams, 27 Mo. 280. 

After he has attained his majority, his 
removal elsewhere to reside, with no deter
minate intention of departure, will fix his 
domicile in such new place; and the same 
will not be altered by his afterwards going 
away temporarily with the intent to return. 
Hart V. Lindsey, 17 N. H.235. 

A citizen may have his home.in one 
town, with all the privileges of an inhabi
tant, and yet have his legal settle!p.ent in 
another town. Putnam V. Johnson, 10 Mass. 
488. 

In discussions upon the poor-laws, the 
term domicile is frequently used. Its intro
duction has tended to confuse and mislead, 
rather than aid. In its ordinary sense, it 
has not the same restricted meaning as the 
words "residence," "dwelling-place," and 
"home" have. Warren V. Thomaston, 43 
Me. 406, 418; compare Jefferson V. Wash
ington, 19 Id. 293; Littlefield V. Brooks, 
50 ld. 475. 

The domicile of a sailor is the place 

~7 'J 
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where he voluntarily spends most of his 
time on shore. Guier v. O'Daniel, 1 Binn. 
349, note; and see, to nearly same effect, 
Sherwood v. Judd, 3 Bradf. 267; Matter of 
Scott, 1 Daly, 534; Matter of Hawley, ld. 
53l. 

In the case of a fisherman who usually 
lived in his hoat in the snmmer, his domi
cile was held to he in the place to which he 
most nsually resorted in the winter for 
board. Boothhay v. Wiscasset, 3 Me. 354. 

Domicile, defined according to the laws 
of France. Woodworth v. Bank of Amer
ica, 19 Jolvns. 392. . 

Where it was nrged, in contesting the 
validity of a will, that there was a distinc
tion betwecn domicile and residence, and 
that the statement in the certificate of at
testation that the witnesses were domicili
ated in the city, was not a compliance with 
the law, which says" witnesses residing in 
the place," the word domiciliated was con
strned as synonymous with residing, and 
the legal distinction invoked was disre
garded. Martin v. Kissinger, 26 La. Ann. 
338. -

The term domicile of succession, as con
tradistinguishedfrom a commercial, a politi
cal, or a forensic domicile, may be defined 
to be the actual residence of a man within 
some particular jnrisdiction, of snch char
acter as shall, in accordance with certain 
well·established principles of the pnblic 
la w, give direction to the succession of his 
personal estates. Smith v. Croom, 7 Fla. 81. 

DOMINANT. The tenement whose 
owner, as such, enjoys an easement over 
an adjoining tenement is called the dom
inant tenement; while that which is 
subject to the easement is called the 
servient one. 

DOMINUS LITIS. The owner of a 
snit. The master or principal in a suit, 
as distinguished from an agent or at
torney; the person having the real inter
est in the decision of a suit, who will 
derive the benefit of a favorable judg
ment, and will suffer the consequences 
of all adverse judgment. 

DOMITlE NATURlE. Of a tamed 
nature. A term applied to animals 
in which a man may have an absolute 
property, as distinguished from animals 
ferre naturre (q. v.), which have not been 
captured or made the subjects of private 
property. Besides the domestic animals, 
- such as horses, cattle, poultry, &c., -
the term domitre naturre includes wild 
animals that have been actually tamed, 
- as deer, swans, &c. 

DOMUS PROCERUM. The house 
of lords. One of the houses of the Brit
ish parliament. Generally expressed by 

the abbreviation dom. proc., and some
times by the initial letters D. P. 

Damus sua cuique est tutissimum 
refugium. His own house is every 
man's safest refuge; every man's house 
is h~ castle. A man's private dwelling 
is a fortress for his personal protection 
and the protection of his family and 
property; and not only may he defend 
it against violence and injury by wrong
doers, but it is even a protection to 
some extent against legal process. In 
the leading case in England on the 
application of this maxim (Semayne's 
Case, 5 Rep. 91), which involved par
ticularly the right of an officer to enter 
a house to execute process, the following 
rules are laid down: 

1. The house of every one is to him 
as his castle and fortress, as well for his 
defence against injury and violence as 
for his repose; and although the life of 
a man is a thing precious and favored 
in law, yet if thieves come to a man's 
house to rob or murder, and the owner 
or his servants kill any of the thieves, 
in defence of himself and his house, it 
is not felony. 

2. When any house is recovered by 
any real action, or by ejectment, the 
sheriff may break the house. and deliver 
the seisin or possession to the demand
ant or plaintiff. 

3. In all cases when the king is party, 
the sheriff, if the doors be not open, 
may break the party's house, either to 
arrest him, or to do other execution of 
the king's process, if otherwise he can
not enter. But, before he breaks it, he 
ought to signify the cause of his coming, 
and to make request to open doors. 

4. In all cases where the door is open, 
the sheriff may enter the house. and do 
execution at the suit of any subject. 
either of the body or of the goods; and 
so may the lord in such case enter the 
honse, and distrain for his rent or ser
vice. 

5. The house of anyone is not a cas
tle or privilege but for himself, and 
shall not extend to protect any person 
who flies to his house, or the goods of 
any other which are brought and con
veyed into his house to prevent a lawful 
execution, and to escape the ordinary 
process of la.w; for the privilege of his 
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house extends only to him and his license from the occupier to anyone to 
family, and to his own proper goods, or enter who has lawful business may be 
those which are lawfully and without implied from his leaving the door un· 
fraud and covin there; and, there- fastened. As entry through a window 
fore, in such case, after denial on reo is not the usual mode of entry, no such 
quest made, the sheriff may break the license can be implied from leaving the 
house. window unfastened. Nash v. Lucas, 

These principles, in substance, are L. R. 2 Q. B. 593. 
still recognized as the common law of When admission has been lawfully 
England and the United States upon this obtained, a sheriff may break open inner 
subject; the general doctrine being that doors, if necessary, in order to execute 
the immunity of a man's dwelling should his process; or may break the outward 
not be violated, except where the public door outwardly to take away goods on 
safety absolntely requires it; and, in which he has levied, doing no unnec· 
particular, that outward doors of a' essary damage; or may break in the 
dwelling-house should not be broken outer door to rescue his bailiffs who 
open to execute any civil process, - have entered. lawfnlly, and are dis
criminal process being excepted, on the turbed in their execution; or if, having 
ground that the public safety should peaceably entered, before he can execute 
supersede the private protection. his writ, he is forcibly expelled, and the 

Chancellor Walworth, in deciding the door fastened against him. 
case of Curtis v. Hubbard, 4 Hill, 437, Dona clandestina sunt semper sus
remarks, in reference to Semayne's piciosa. ClaJ,ldestine gifts are always 
Case: By this decision, the right to to be regardea with suspicion. This 
close the outer door of the dwelling- maxim applies, in some measure, to all 
house upon the sheriff when he came secret conveyances of property, as well 
with an execution, at the suit of a pri- as to what are strictly termed gifts; al· 
vate person, to levy upon goods, was though it has peculiar force where want 
placed upon the same basis as the right of valuable consideratiou and conceal· 
to prevent a similar entry when he came ment of the transfer exist together. 
with like process to arrest the person of From such circumstances, suspicions of 
the defendant; and that appears to have the good faith of the transaction as to 
been considered the settled law of Eng. third parties, or of its validi ty as a gift 
land ever since. It has also been con- between the parties, where a donation 
stantly recognized as the common law is alleged, will naturally arise. 
of the several states of the Union where DONATIO. A gift. A transfer of 
the English common law prevails. property, either lands or chattels, and 

In the case of Curtis v. Hubbard, cited including both title and possession, made 
above, the outer door of a dwelling- without consideration, and accepted by 
house being latched merely, the sheriff the donee. This is the meaning attached 
entered it, contrary to the known will to the term in the civil law, and in the 

. of the owner, and levied upon his goods old English law, as well as in several 
therein by virtue of afi. fa. This was modern phrases. But the word and its 
held illegal, thaugh the owner was not' English equivalent" gift" have in mod
in the house at (.he time. The levy gave ern times been limited in their applica.
the sheriff no right to remove the goods j tion to real estate, to the conveyance of 
and even a guest ill the house might law- estates tail. Several kinds of donatio 
fully resist the sheriff's attempt to re- are enumerated: donatio simplex et pura, 
move goods thus seized, using no more -a simple and pure gift, - one made 
force than was necessary. Recent Eng- without any compulsion or cOllsidera
lish cases hold, however, that an officer tion; donatio conditionalis, - a condi
may, in the execution of civil process, tional gift,-one subject to some con· 
enter a house by lifting the latch of a dition or qualification; donatio absoluta 
door not otherwise fastened, on the et larga, - an absolnte and unlimited 
ground that entry through the door is gift, such as an estate in fee-simple; 
the usual mode of access, and that a donatio stricta et coarctura,-a restricted 
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and limited gift, such as an estate in 
fee-tail. Others are defined below. 

Donatio inter vivos. A gift be
tween the living. The ordinary kind 
of gift by one person to another, when 
the giver is not in any immediate appre
hension of death; designated as inter 
vivos, by way of distinction from the 
donatio mortis causa, q. v. 

Donatio mortis causa. A gift in 
expectation of death. A gift of per
sonal property, made by a person in 
contemplation of his own death, by 
delivery of the property to another to 
keep as his own in case of the donor's 
decease. The subject of such a gift can 
be personal property only; and, to con
stitute a valid donatio mortis caU8a, it 
must be made in actual peril of the 
death, and to take effect only in case of 
the death of the donor; and there must 
be an actual delivery of the property to 
or for the use of the do~e, if such de
livery can be made, according to the 
manner in which it is capable of being 
delivered. The gift is conditional, de
pendent on the contiugency of expected . 
death, and is revocable during the life 
of the donor, therein differing from a 
gift inter vivo.~. It differs from a legacy 
in that it does not require any proceed
ing in the court of probate, or any as
sent or action on the part of the executor, 
to perfect the title of the donee. 

It has been held that the phrase does 
not include lands. White v. Wager, 32 
Baril. 250, 260. The cases are not agreed 
whether an executory obligation, as a 
bond or note, can be the subject of a 
donatio mortis causa. See U. S. Digest, 
tit. Gift. 

Donatio propter nuptias. A gift 
on account of marriage. In the civil 
law, this phrase designated the provision 
made by the husband as the counterpart 
of the dowry 01' marriage portion, termed 
dos(q. v.), brought him by his wife. 
The donatio propter nuptias was given 
by the husband, partly by way of join
ture for the wife in case she should sur
vive him, and partly as security for the 
return of her dos to her heirs in case of 
her decease leaving him surviving. The 
husband had the management and ad
ministration of both the wife's dos and 
his own donatio during the existence of 

the marriage, but had no power to alien
ate either; and, on the death of the wife, 
the donatio propter nuptias reverted to 
the husband, and the dos returned to the 
heirs of the wife, unless the husband 
was, by the marriage contract, entitled 
to retain it. Hence the donatio was also 
termed a mutual gift. It was introduced 
by the later Roman emperors, and was at 
first termed donatio ante nuptias, - a gift 
before marriage, - it being made upon 
condition that it should take effect upon 
the celebratiou of the marriage, and not 
allowed after marriage. Justinian al
lowed it to be made after as well as 
before marriage, and changed its name 
.to donatio propter nuptias. 

DONATION. Usually means a gift; but 
where the electors of a town resolved, at town 
meeting, to "donate" one thousand dollars 
to the plaintiffs for the use of a bridge over 
a river at a certain point in the town, pro
vided the plaintiffs would, by a day named, 
erect a substantial bridge over the river at 
that point, it was held that both electors 
and plaintiffs must have understood it to 
mean an agreement to give for a consider
ation. Goodwin v. Beloit, 21 Wis. 636. 

A statute authority to a college, to re
ceive donations, may empower them to 
take subscriptions, such as a bond for the 
future payment of money to the college. 
Donation does not necessarily import a gift 
executed. Hooker v. Wittenberg College, 
2 Gin. 353. 

DONATIVE. A benefice merely given 
and disposed of by the patron to a man, 
without either presentation to or institution 
by the ordinary, or induction by his order. 
Donatives are so termed, because they be
gan only by the foundation and erection of 
the donor. Jacob. 

DONOR; DONEE. These words 
have technical significations in real
property law; meaning, respectively, one 
who gives and one who receives lands 
in tail (Termes de la Ley), and, in more 
recent usage, one who confers and one 
who is invested with a power. 4 Kent 
Com. 316. They are also used at the 
present day to designate the giver and 
recipient of personal property. 

Donor is he who gives lands or tene
ments to another in tail, &c.; and the per
son to whom given is the donee. Jacob. 

DORMANT. Sleeping; in abeyance; 
inactive; suspended. 

Dormant execution. An execution 
delivered to the sheriff with direction to 
levy only, not to sell at once. An exe
cution which has thus become dormant 
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is liable to be postponed to subsequent 
executions, under which the same prop
erty may be levied on and sold, and the 
proceeds applied upon the judgments on 
which such subsequent executions issued. 
Storm v. Woods, 11 Johns. 110; Kimball 
'b. Munger, 2 Hill, 364. 

Dormant judgment. A judgment 
which, without having become extin
guished or satisfied, has been allowed to 
lie without attempt to enforce it, until 
the time allowed for issuing execution 
as of course has expired. 

Dormant partner. A silent partner . 
..:\. general partner, whose name does not 
appear in the style of the firm, and who 
takes no part in conducting the business. 
A dormant partner should be distin
guished from a concealed or secret part
ner, for his membership may be avowed 
and well known j yet the term is often 
used as equiValent to secret partner. 
He is also to be distinguished from a 
special partner, under the laws of recent 
introduction authorizing limited part
nerships j for he may be liable to third 
persons as '" full partner, though per
haps not such as towards his fellows. 

In strict legal acceptation, every partner 
is considered dormant, unless his name is 
mentioned in the firm, or embraced under 
some such general tcrm as " & Co." Mitchell 
u. Dall, 2 Har. ~ G. 159. 

To constitute one a dormant partner 
within the rule which excuses the plaintiff 
from joining, dormant partner as defend
ant, in an actIOn upon a contract of his 
firm, it is not necessary that he should 
wholly abstain from participation in the 
business, or be universally unknown as 
connected with it. Nor does the term 
imply a studied concealment of the fact 
of partnership. A plaintiff is not bound 
to join with the ostensible members of tbe 
firm one whose connection with it would 
not be naturally inferred from their mode 
of business, and was not generally known. 
North v. Blass, 30 N. Y.374. 

A dormant partner is one who tal,es no 
part in the business, and whose connection 
with the business is unknown. Both se
crecy and inactivity are implied by the word. 
National Bank v. Thomas, 47 N. Y.15. 

DOS. Dowry. A marriage portion. 
The proper meaning of the word un
doubtedly is a sum of money given to a 
husband to aid him in sustaining the 
burdens of marriage; or the portion 
given with a woman to her husband in 
marriage. 

But it is often used, especially in older 

English books, as a term interchange
able with "dower," or the portion 
which a widow has in the estate of her 
husband after his death; also, as the 
portion bestowed upon the wife at her 
marriage, by the husband. 

Dos, in the Roman law, was the dowry 
or tocher brought by the wife to the hus
band on tbe occasion of the marriage. By 
that law the dos returned to the wife on the 
dissolution of the marriage, but during the 
subsistence of the relation, the rents or 
profits of the dos went to the husband. Bell. 

Dos de dote peti non debet. Dower 
of dower ougbt not to be demanded. 

Dos rationabilis. A reasonable mar
riage portion; sOlnetimes a reasonable 
dower. See Dos. 

Dote assignanda. A writ which lay 
for a widow, when it was judicially ascer
tained that a tenant to the king was seised' 
of tenements in fee or fee tail at the day of 
his death, and that he held of the king in 
chief. In such case the widow might come 
into chancery and then make oath that she 
would not marry without the king's leave, 
and then she might have this writ. These 
widows were called the king's widows. 
Jacob; Holthous •• 

Dote unde nibil habet. A writ of 
dower which lay for the widow against a 
tenant who had bought land of her hus
band, in his lifetime, whereof he was seised, 
solely, in fee simple or fee tail, in such a 
way that the issue of the two might have 
inherited. Jacob; Holthouse. 

DOUBLE. This vernacular word 
occurs in a somewhat technical sense in 
several phrases. 

Double costs. By statute, in cer
taiU' actions, in England, double costs 
were allowed; but the phrase meant 
regular common costs and balf as much 
again. The costs were not literally 
doubled. By Stat. 5 & 6 Vict. ch. 97, 
the right to double costs was taken 
away; but the statute does not seem to 
vary the meaning of the phrase. 

It is applied to taxes to signify the objec
tion which exists to levying taxes twice on 
the same property by the same government. 
Double taxation is deemed, as a general rule, 
oppressive and unjust; though it has been 
said that if it is not prohibited by the consti
tution the courts cannot relieve against it 
when clearly enacted; the question is for the 
legislature. Constitutional prohibitions are 
comparatively recent, and their operation is 
not settled. It seems not to be considered 
double taxation for two states, or a state and 
the United States, to tax the same property j 
nor to tax distinct interests, e. ,g., mortgagee 
and owner of redemption; corporation and 
Shareholders. Burr. Tax. 67; [d. 170. 
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In New York and South Carolina., the 
English rule is adopted, by which com
mon costs are first taxed, and fifty per 
cent added. Stephens u. Ligon, Harp. 
439; Patchin v. Parkhurst, 9 Wend. 443. 

But, in Pennsylvania, contrary to the 
English rule, double and treble costs are 
held to mean twice and thrice the 
single costs. Welch v. Anthony, 16 Pa. 
St. 254; Shoemaker v. Nesbit, 2 Rawle, 
201. 

Double damages. Upon some rights 
of action, or in favor of some parties, 
statutes allow recovery of double dam
ages. In these cases, the jury are to 
find the just or proper damages, accord
ing to the merits of the case, and irre
spective of the statute; and the court is 
to render judgment for the increase. 
Double damages means twice the dam
ages found by the jury; the verdict is 
literally doubled. 

Double insurance, means a second 
or repeated insurance upon the same 
property or interest, against the same 
perils, and in favor of the same person; 
and is to be distinguished from reinsur
ance, which is an insurance effected by 
an underwriter for his indemnity. 

Double pleading. This is not allowed 
either in. the declaration or subsequent 
pleadings. Its meaning with respect to the 
former is, that the declaration must not, in 
support of a single demand, allege several 
distinct matters, by anyone of which that 
demand is sufficiently supportcd. With 
respect to the subsequent pleadings, the 
meaning is, that none of them is to contain 
several distinct answers to that which pre
ceded it; and the reason of the rule in each 
case is, that such pleading tends to several 
issues in respect of a single claim. Wharton. 

Double voucher, was where a common 
recovery was effected by first conveying an 
estate of freehold to an indifferent person, 
against whom the prl1lcipe was brought, who 
then "vouched" the tenant in tail, and 
he the common vouchee. (2 Bl. Com. 359; 
1 Steph. Com. 569, 570.) Mozley!t W. 

DOWER. A provision made by law 
for the maintenance of a widow; con
sisting, as the term is understood at the 
common law and generally throughout 
the United States, of the enjoyment for 
life of one-third part of all the lands and 
tenements in f!l!tsi!.l!Ple or fee-tail of 
which her husband was seised at any 
time during the coverture, and of which 
any issue she might have had might by 
possibility have been heir. 

Dowress: a widow entitled to dower; 
a tenant in dower. 

Besides dower as thus defined, four 
kinds were formerly known in England. 
Jacob _describes them substantially as 
follows: 

Dower by custom, which is that part 
of the husband's estate to which the 
widow is entitled after the death of her 
husband, by the custom of any manor 
or place, so long as she lives sole and 
chaste; and this may be more than a 
third part, or less; and in some manors 
the widow shall have the whole during 
her life. 

Dower ad ostium ecclesire. This was 
given by the husband himself immedi-. 
ately after the marriage, who then 
named such partiCUlar lands of which 
his wife should be endowed. 

Dower ex assensu patris. This was 
only a species of the dower ad ostium ec
clesire; being of certain lands named by 
a son who was the husband, but the 
property of the father, and with his con
sent. 

Dower de la plus belle, which was 
where the wife was endowed with the 
fairest part of her husband's estate. 

The three last-named kinds have 
ceased to exist in England since the 
dower act, Stat. 3 & 4 Wm. IV. ch. 105. 

Dower, in modern use, is and should 
be distinguished from dowry. The 
former is a provision for a widow on her 
husband's death; the latter is a bride's 
portion on her marriage. See Dos. 

The word dower, both tecbnically and 
in popular acceptation, has reference to 
real estate exclusively. Dow v. Dow, 36 
Me. 211. 

It cannot be applied to persoJ1'l1 prop
erty. A statute that the widow's dower 
shall not be deemed effected by any will of 
her husband does not embarrass his dispos
ing of his personal estate by will. Matter 
of Davis, 36 Iowa, 24. 

Dower may stand so connected in a will 
as to mean the 111. wiul third of the personal 
as well as of the real ('state. Adamson u. 
Ayres, 5 N. J. Eq. 349. 

Where one devised to his wife "her full 
and reasonable dower in all his estate, ac
cording to the laws of this state," it was 
held that the term dower must be taken in 
its legal acceptation, and be limited exclu
sively to the realty. Brackett v. Leigbton, 
7 Me. 383. 

DOWRY. Formerly applied to mean 
that which a woman brings to her husband 
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in marriage; this is now called a portion. 
This word is sometimes confounded with 
dower. Bouvier. 

Dowry, in the civil code of Louisiana, 
moons the effects which the wife brings to 
the husband to support the expenses of the 
marriage; and the income of the dowry, 
although belonging to the hushand, is in
tended to help him support the charges of 
the matrimony, such as the maintenance of 
the spouses, that of their children, &c. 
For that purpose the code preserves the 
income of the dotal property from being 
seised by creditors. Buard v. De Russy, 6 
Rob. (La.) Ill; Gates v. Legendre, 10 ld. 74. 

By dowry, in the Louisiana civil code, is 
mean t the effects which the wife brings to 
the husband to support the expenses of 
marriage. It is given to the husband, to 
he enjoyed by him so long as the marriage 
shall last, and the income of it belongs to 
him. He alone has the administration of 
it during marriage, and his wife cannot de
prive him of it. The real estate settled as 
dowry is inalienable during marriage, un
less the marriage contract contains a stipu
lation to the contrary. De Young v. De 
Young, 6 La. Ann. 786. 

DRAFT. The word draft is nomen 
generalissimum, and includes all orders for 
the payment of money drawn by one yer
son on another. Wildes v. Savage, 1 Story 
C. Ct.22, 30. 

DRAIN. Has no technical legal mean
ing. Any hollow space in the ground, nat
ural or artificial, where water is collected 
and passes off, is a ditch or drain. Gold
thwait v. Inhabitants of East Bridgewater, 
5 Gray, 61. 

DRAMATIC. A mere exhibition, spec
tacle, or scene is not a drama tic composi
tion within the meaning of the copyright 
laws. Martinetti v. Magnire, 1 Abb. U. S. 
356. 

DRAWBACK. A remission or re
payment upon the exportation of mer
chandise of duties which have been pre
viously paid upon it. 

A principal application of the princi
ple of drawback in the United States 
duty laws is in respect to goods which, 
when brought into the country, have 
paid duties, but are re-exported for sale 
abroad j or to goods manufactured out 
of imported materials which paid dnty, 
when such goods are exported for sale 
abroad. In such cases, the law allows 
the exporter a drawback in cases and 
under regulations prescribed by Rev. 
Stat. tit. 34, ch. 9. 

A drawback is a device resorted to for 
enabling a commodity affected by taxes to 
be exported and sold in the foreign market 
on the same terms as if it had not been 
taxed at all. It differs in this from a 
bounty, that the latter enables a commod-

ity to be sold abroad for less than its nat
ural cost, whereas a drawback enables it to 
be sold exactly at its natural cost. Wharton. 

DROIT. A French law term for a 
right, or for law in its aspect of the 
foundation of rights. It is equivalent 
to jus in the Roman law. 

The writ of right is called in the old 
books droit. Jacob. 

Droit of admiralty. A word ap
plied, in English law, to ships of the 
enemy taken by a subject in time of war 
withont commission from the crown j 
also, to ships seized in port, on the 
breaking out of war. Any such prize 
would, by the effect of the prerogative, 
become an admiralty droit, or a right of 
the admiralty. 

Droit d'aubaine. A right or pre
rogative formerly claimed by the sover
eigns of some European countries, by 
which all the property of a deceased for
eigner was confiscated to the use of the 
state, excluding his heirs and kin, 
whether claiming by inheritance or 
nnder a will. 

Droits civils. This phrase in French 
law denotes private rights, the exercise of 
which is independent of the status (qualite) 
of citizen. Foreigners enjoy them; and the 
extent of that enjoyment is determiued by 
the principle of reciprocity. Conversely, 
foreigners may be sued on contracts made 
by them in France. Brown. 

Droit-droit. A double right; that is, 
the right of possession aud the right of 
property. (Cowel; 2 Bl. Com. 199.) These 
two rights were, by the theory of our an
cient law, distinct; and the above phrase 
was used to indicate the concurrence of 
both in one person, which concurrence was 
necessary to constitute a complete title to 
land. Mozley ~ W. 

Droitural, has been used to distinguish 
actions brought upon a writ of right, as 
distinguished from that other group of ac
tions called possessory, which were brought. 
upon the fact of, or right to, the possession 
merely. Brown. 

DRUNKARD. He is a drunkard 
whose habit it is to get drunk; w.hose eb
riety has become habitual. The terms 
" drunkard" and "habitual drunkard" 
mean the same thing. Commonwealth v. 
Whitney, 5 Gray, 85. 

Drunkenness, as used in ordinary stat
utes providing for the restraint or punish
ment of drunkards should be construed 
as meaning a condition induced by drink
ing an excessive quantity of intoxicating 
liquor, and not as including effects of in
baling ether or chloroform. A person who 
habitually uses chloroform to excess does 
not become subject to be treated as a com-
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mon drunkard. Commonwealth v. Whitney, 
11 Cush. 477. 

DUBITANTE. Doubting. Is af
fixed to the name of a judge, in the re
ports, to signify that he doubted the 
decision rendered. 

DUB IT A TUR. It is doubted. A 
word frequently used in the reports to 
indicate that a point is considered doubt

. ful. The word query is used by modern 
reporters in their syllabi of cases in a 
somewhat similar sense. 

.DUCES TECUM. That you bring 
Wlth you. A term applied to certain 
Wl'its by wbich a party required to ap
peal' in court is also commanded to bring 
with him some piece of evidence or 

. other thing to be produced to the court. 
The subpoJna duces tecum (q. v.) is a 
familiar example. 

DUE. 1. Payable j owing and de
mandable; sometimes owing, simply. 

2. COlTect; lawful; regular j sufficient; 
as in the phrases due process of law j due 
service. 

Due is sometimes used to express the 
mere state of indebtment, and tben is an 
equivalent to owed or owing; sometimes to 
express tbe fact that the debt has become 
payable. All('n v. Patterson, 7 N. Y.476; 
Scudder v. Scudder, 10 N. J. L. 340. 

When employed participially or adjec
tively after debt, witbout adding some verb 
or participle denoting future time, it is 
equivalent to "payable at the prcsent time." 
Leggett v. Bank of Sing Sing, 25 Barb. 326. 

A loss becomes" due" when the property 
insured is destroyed, or, at furthest, when 
the requisite proofs of loss are furnished. 
Allen v. Hudson River Mut. Ins Co., 19 
Barb. 442. 

A provision in the articles of a banking 
association that " no sbares shall be trans
ferable unless the shareholder sball pre
viously discharge all debts due by him to 
the association," includes not only debts 
whic,h have matured and are already pay
able, but also liabilities not yet matured. 
Leggett v. Bank of Sin¥ Sing, 24 N . Y . 283. 

Due, in a provision in an attacbment law 
requiring proof that the indebtedness in 
suit is due, means that the day when pay
ment ought to be made has arrived . . An 
affidavit that the defendant" is indebted" 
&c., is insufficient to show this. Bowen~. 
Slocum, 17 Wis. 181. 

A note is not a debt justly due, under 
Mass. Rev. Stat. ch. 90, § 83, until assented 
to by the promisee. Baird v. Williams, 
19 Pick. 381. 

The word due in a stipulation in a chat
tel mortgage, rroviding for insurance for 
the mortgagee s benefit, in a sum equal to 
the full amount due on the mortgage, 

should be construed to be synonymous with 
owing, and to contemplate insurance to the 
extent of the amount remaining unpaid. 
Fowler v. Hoffman, 31 Mich. 215. 

A clause in a deed of assignment for 
benefit of creditors, providing for payment 
to the trustee of "the several and respec
tive debts, notes, bonds, ,obligations, and 
sums of money due, or to grow due," from 
the assignor, must be construed to cover 
only existing liabilities, whether matured 
or to mature; and does not vitiate the as
signment. Van Hook v. Walton, 28 Tex. 59. 

An assignment of choses in action to a 
creditor" for the payment of my indebted
ness to him due and to become due," may 
be construed to include, as one of the debts 
to be paid, the contingent liability of the 
creditor on a note indorsed by him for the 
debtor, not due at the time of the assign
ment, but subsequently paid by the cred
itor as indorser. Kellogg t- . Barber, 14 
Barb. 11. 

A stipulation in a mortgage, reserving 
all due rights under a mortgage and decree 
of foreclosure, means that which law or 
justice requires to be done. Due rights are 
just rights; legal rights. The plain mean
ing of the clause is, that, jf the payments 
are not made as stipulated, the decree is to 
stand in full force; all rights under it are to 
remain unimpaired; and the whole mort
gage debt, as secured by tbe decree, to re
main due and payable. Ryerson v. Boor
man, 8 N. J. Eq. 701. 

Due care. This term as usually under
stood in cases where the gist of the action 
is the defendant's negligence, implies not 
only that a party has not been negligent or 
careless, but that he has been guilty of no 
violation of law in relation to the subject
matter or transaction which constitutes the 
CRuse of action. Evidence tbat a party is 
guilty of a violaMon of law supports the 
issue of a want of proper care; nor can it 
be doubted that in these and similar actions 
the averment in the declaration of the use 
of due care, and the denial of it in the an
swer, properly and distinctly put in issue 
the legality of the conduct of the party as 
contributing to tbe accident or injury which 
forms the groundwork of the action. No 
specific averment of the particular unlaw
ful act which caused or contributed to 
produce the result complained of should, 
in such cases, be deemed necessary. Jones 
v. Andover, 10 Allen, 18; see also Butter
field v. Western R. R. Corp., ld. 532. 

Due course of law; Due process of 
law. These phrases in the constitution do 
not mean the general body of the law, com· 
mon and statute, as it was at the time the 
constitution took effect; for that would seem 
to deny the right of the legislature to amend 
or repeal the law. They refer to certain 
fundamental rights, which that system of 
jurisprudence, of which ours is a derivative, 
bas always recognized. Brown v. Levee 
Commissioners, 50 M iss. 468. 

Tile words due process of law, or the law 
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of the land, were intended to secure the in
llividual from the ~rbitrary exercise of the 
powers of government, unrestrained by the 
established principles of private rights and 
distributive justice. Bank of Columbia v. 
Oakeley,4 Wheat. 235. 

Due process of law, as used in the con
stitution, cannot mean less than a prose
cu tion or suit' insti tuted and conducted 
according to the prescribed forms- and so
lemnities for ascertaining guilt, or deter
mining the title to property. Embury v. 
Conner,3 N. Y. 511, 517; Taylor v. Porter, 
4 llill, 140; Burch v. Newbury, 10 N. Y. 
374,397. 

The phrase means, a trial had according 
to the course of the common law, and not 
by mere legislation. Taylor v. Porter, 
4 Hil~ 140 i.see also Wynehamer v. Peo
ple, 115 N. r. 378. It requires more than 
a special act authorizing the deprivation. 
Clark v. Mitchell, 64 Mo. 564. 

It means, in the due course of legal pro
ceedings, according to those forms which 
have been established for the protection of 
private rights. Westervelt v. Gregg, 12 
N. Y.209. 

It means the same as" law of the land." 
Sea,rs v. Cottrell, 5 Mich. 251; State v. 
Staten, 6 Coldw. 233. 

It means, in each particular case, such an 
exertion of the powers of the government 
as the settled maxims of law permit and 
sanction, and under such safeguards for the 
protection of individual rights a s those 
maxims prescribe for the class of cases to 
which the one in question belongs. Exp. 
Ah Fook, 49 Cal. 403. 

The phrase due course of law, when ap
plied to penal offences, does not necessa
rily imply a trial by jury, but rather means 
a proceeding carried on according to the 
law of the land, either with or without a 
trial by jury. Reagh v. Spann, 3 Stew. 100. 

lf the condition of a guaranty is that 
the creditor shall proceed by due course of 
law, for the collection of the debt, it is 
enough that he prosecutes all ordinary le
gal measures, with good faith and reason
able diligence, in point of time; the loss of 
a term does not, of necessity, discharge the 
guarantor. Thomas v. Woods, 4 Cow. 173. 

The expression means no more than a 
timely proceeding to judgment and execu
tion. Backus v. Shipherd, 11 Wend. 629. 

A discharge from the prison rules, under 
the insolvent act of a state, although ob
tained by fraud, is a discharge in due course 
of law; and upon such discharge no action 
can be sustained for an escape, against the 
sheriff, nor upon the prison-bounds bond. 
Simms v. Slacum, 3 Cranch, 300. 

DUEL: A combat with deadly'weap
ons, fought between two persons by 
agreement, upon", previous quarrel. 

Duel, in ancient law, is a fight between 
persons in a doubtful case for the trial of 
the truth. But this kind of duel is disused, 
and what we now call a duel is a fighting 

between two, upon some quarrel precedent. 
Jacob. 

The offence of duelling consists in the 
invitation to fight, and the misdemeanor is 
complete by the delivery of the challenge. 
State v. Taylor, 1 Treadw. Const. 107. 

Any agreement to fight with loaded pis
tols, and actually fighting in pursuance, 
constitutes a duel, under the act of South 
Carolina; and it does not depend upon the 
time when the agreement was made, but 
upon the fact of the agreement. Herriott 
v. State, llJfcMuU. 126. 

DUKE. In English law, is a title of 
nobility, ranking immediately next to 
the Prince of Wales. It is only a title 
of dignity: conferring it does not give 
any domain, territory, or jurisdiction 
over the place whence the t,itle is taken. 
Dnchess: the consort of a duke. Whar

ton. lJ ~ _ J ru c.a" 11 7 I : 1) ~c--('Idf oJ 

DUM. While. A word of limita
tion used in the Latin forms of convey
ances, and in several phrases, among 
them the following: 

Dum bene se gesserit. While he 
conducted himself well; during good 
behavior. A condition implied in an
cient grants of a feud or fee. 

Dum fuit in prisona. vVhile he was 
in prisou. The name of a writ in old 
English practice which lay to restore a 
man to the possession of lands aliened 
by him under duress of imprisonment. 
Abolished by statute. 

Dum fuit infra retatem. While he 
was within age. The name of a writ of 
entry in old English practice, to recover 
lands aliened by an infant. It could be 
sued out by him after he became of full 
age, or by his heirs after his death. It 
was superseded by the action of eject
ment, and finally abolished. 

Dum fuit non compos mentis. 'Vhile 
he was of unsound mind. The name of 
a writ of entry, in old English practice, 
to recover lands aliened by a person of 
unsound mind. It might also be ob
tained by his heirs. Abolished by stat
ute. 

Dum sola. While sole; while Ull

married. Words of limitation in old 
conveyances or devises to single women. 
The phrase is also applied to any thing 
done, or that may be done, in regard to 
a woman while unmarried. Thus debts 
contracted by or judgments recovered 
against au unmarried woman are termed 
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deLts contracted or judgments recovered 
dum sola. 

Dummodo. Provided; provided that. 
A word of limitation in the Latin forms 
of couveyances, of frequent use in intro
ducing a reservation; as in reserving a 
rent. 

Duplex querela. Douhle complaint. 
An ecclesiastical proceeding, which is in the 
nature of an appeal from an ordinary's re
fnsal to institute, to his next immediate 
superior; as, from a bishop to tbe arclI
bishop. If the 'superior adjudges the cause 
of refusal to be insufficient, he will grant 
institution to the appellant. PhiU. Eccl. 
Law, 440. 

DUPLICATE. A counterpart; a 
transcript of a writing equivalent to the 
original. . 

The word duplicate, written across a 
draft which was given to replace a previons 
one of same tenor which had been lost, bas 
been held to import, under the circum
stances, that the draft was made as a sub
stitute for, and to take the place of, the 
original, and that no new liability was to 
be created by it. Benton v. Martin, 40 N. 
Y.345. 

DUPLICITY. A fault in pleading, 
consisting in the union of more than one 
cause of action in one count in a writ, or 
more than one defence in one plea, or 
more than a single hreach in a replica
tion; and not in the union of several 
facts, constituting together hut one 
cause of action, 01' one defence, or one 
breach. Jackson u. Rundlet, 1 Woodb. 
~ M. 381; Harker v. Brink, 24 N. J. L. 
333; Patcher v. Sprague, 2 Johns. 462; 
Tucker v. Ladd, 7 Cow. 450; Strong v. 
Smith, 3 Cai. 160; Beckley v. Moore, 
1 McCord, 464; Potter v. Titcomh, 10 
Me. 53; Waddams v. Burnham, 1 T.1fler, 
233; Bank v. Hinton, 1 Dev. L. 397; 
Toneyv. Field, 10 Vt.353. See DOUBLE 
PLEADING. 

The rule of the common-law system 
of pleading is strict, that duplicity 
must be avoided, as it begets confusion. 
Every plea must be simple, entire, con
nected, and confined to one single point; 
it must never be entangled with a vari
ety of distinct, independent answers to 
the same matter, which must require as 
many different replies, and introduce a 
multitude of issues upon one and the 
same point. Jacob. The stringent ap
plication of the rule is relaxed some
what under the codes of reformed pro-

cedure and other legislation authorizing 
defects in pleading to be disregarded; 
though the codes have by no means au
thorized double pleading. 

DURANS. During. Used in the 
'ablative form, durante, as a word of lim
itation in conveyances, and in several 
phrases: 

Durante absentia. During absence. 
In some jurisdictions, administration of 
a decedent estate is said to be granted du
rante absentia in cases where the absence 
of the proper proponents of the will, or 
of an executor, delays or imperils the 
settlement of the estate. 

Durante beneplacito. During good 
pleasure. A phrase expressing a ten
ure of office. English judges formerly 
held their commissions durante bene pia
cito. 

Durante minore o:etate. During mi
nority. A term applied to administra
tion granted when the executor named 
in a will is a minor, aJid which con
tinues until he aUains the age at which 
he can lawfully act. 

Durante viduitate. During widow
hood, 'W ords of limitation ill convey
auces or devises. Of similar use are 
the following: 

Durante virginitate. During vir
ginity. 

Durante vita. During life. 
DURESS. Coercion; compulsion; 

constraint of personal action by force or 
fear. 

Duress is termed duress of imprison
ment, or duress per minas, according as 
actual restraint of thl person or threats 
of violence are employed. In general, 
acts induced byit may be annulled; and 
it may be shown in defence of a prose
cution founded on them. The later cases 
speak of duress of goods, meaning an 
influence exerted over an individual by 
seizing or withholding his property, or 
threatening to do so. This' may be im
portant as a ground for holding a pay
ment made by the party not to have 
been .voluntary, or for excusing him 
from a promise made under its influence; 
but it can scarcely have the full effect of 
duress in the fuller sense of coercion of 
the person directly, and it is doubtful 
whether the word duress properly ex
tends to it. 
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By duress, in its more extended sense, is 
meant that degree of severity, either threat· 
ened or impending, or actually inflicted, 
which is sufficient to overcome the mind 
and will of a person of ordinary firmness. 
Duress per minas is restricted to fear of loss 
of life, or of mayhem, or loss of limb, or 
other remediless harm to the person. Fel· 
lows v. School District, 39 Me. 659. 

.An abuse of process against the ,Person, 
to compel a party to do an act agamst his 
will, is a duress. Breck v. Blanchard, 22 
N. H. 303. 

An arrest for improper purposes, with
out just cause; or for just cause, but with· 
out lawful authority; or for just cause, 
with lawful authority, hut for unlawful pur
poses, - may be construed a duress. Strong 
v. Grannis,26 Barb. 122; Severance v. IGm
ball, 8 N. H. 386. 

But the arrest must bave been originally 
illegal, or have become so by subsequeut 
abuse of it. Stouffer v. Latshaw, 2 Watts, 
167; Crowell v. Gleason, 10 Me. 325; see 
Watkins v. Baird, 6 Mass. 511; Richardson 
v. Duncan, 3 N. H. 608; Meek v. Atkinson, 
1 Bailey, 84. 

A lawful imprisonment does not consti
tute duress, in legal acceptation of that 
term. Exp. Wells, 18 How. 307; Latap~e 
v.1>echolier,2 Wash. C. Ct. ]80, 182. 

Fear, to excuse a person guilty of an al
leged crime, must be fear of death, - such a 
fear as a man of ordinary courage and for
titude might yield to. United States v. Has
kell, 4 Wash. C. Ct. 402. 

The fact of duress of goods depends 
upon the right of a party to demand them 
as bis property. Where one has, in fact, 
no right to demand goods, except upon per
formance of terms and conditions imposed 
by law, it is not duress for a treasury agent 
to refuse to deliver them, except upon those 
conditions. A compliance with the condi
tions by the owner, although thus exacted, 
must be deemed voluntary. Block v. United 
States, 8 Ct. of Cl. 461. 

Threats of attaching a tenant's crop for 
the payment of rent, made by a person who 
has entered for the purpose of collecting or 
securing the rent before its maturity, and 
who is accompanied by a constable, but has 
no legal process, do not constitute duress. 
Lehman lJ. Shackleford, 50 Ala. 437. 

A threat to burn and destroy a vessel 
which has Qeen captured for probable cause 
does not constitute such a duress as will 
avoid a contract of ransom. Maisonnaire 
v. Keating, 2 Gall. 325. 

DUTY. 1. Obligation; what one 
ought to peIform. 

. 2. A tax; a pecuniary charge for the 
support of government. In this sense, 
the word is generally used in the plmal, 
- duties; and commonly signifies cus
toms or imposts, charges upon the im
portation or exportation of merchandise. 

The word duty, in tbe common use of 

language, when applied to pecuniary obli
gations, is synonymous with debt. It has 
not the signification of trespass, tort, or 
damage. :I!'ox v. Hills, 1 Conn. 294; s. P. 
Fowler v. Frisbie, 3 ld. 320. 

Duties are things due and recoverable by 
law. The term, in its widest signification, 
is hardly less comprehensive than taxes. 
It is applied, in its most restricted meaning, 
to customs; and, in that sense, is nearly 
the synonyme of imposts. Tomlin; 1 Story 
Canst. § 952. 

DWELL. To have an abode; to in
habit; to live in a place. Dwelling, n . : 
that in which a person lives or has his 
abode. Dwelling, part.: the condition 
of living or inhabiting. See AnoDE; 
DOMICILE; HABITATION; RESIDENCE. 

The dwelling of a corporation, within 
the meaning of statutes regUlating the ju
risdiction of courts, is tbe place which is 
occupied as tbeir home; tbat is to say, 
wbere their profits come home to them, 
whence orders emanate, and where the chief 
officers are to be found. Adams v. Great 
Western Railway Co., 6 Ilurlst. 9' N . 404, 
30 L. J. N. s. Ex. 124,3 L. T. Rep. N. s. 631. 

By tbe words" dwells and bas his borne," 
in the Me. Stat. 1821, ch. ]22, § 2, the legis
lature meant to designate some permanent 
abode, or residence, with an intention to 
remain, or, at least, without any intention 
of removing. Turner v. Buckfield, 3 Me. 
229; s. P. Putnam v. Johnson, 10 Mass: 488; 
Hairston v. Hairston, 27 Miss. 704. 

But a person may be considered as 
"dwelling and having his home" in a cer
tain town, though be has no particular 
house there, as the place of his fixed abode. 
Parsonsfield v. Perkins, 2 Me. 411. 

Dwelling-house. This term has re- 4 
ceived judicial interpretation in many S 
decisions; particularly in those upon the 
crimes of aI'SOIl and burglary, where one 
element has been that a dwelling-house 
was burned or broken. See BUHGLAHY. 

A storehouse not within the curtilage, 
but in which tbe owner's servant or agent 
usually sleeps, is, in law, the dwelling-house 
of the owner, and burglary may be com
mitted therein. A person may have two 
d w~lling-houses, in either of wbich burglary 
may he committed. (l Hale P. C. 556; 
Cr. Cir. Camp. 207, 480./ The sleeping in 
a house at night fixes its ,:haracter, whether 
or not it is a dwelling-house; for a house 
which is only occupied and resided in dur
ing the day is not considered a dwelling
bouse. (1 H awk. cb. 38, §§ 10-20.) United 
States v. Johnson, 2 Cranch U. Ct. 2]. 

Dwelling-house embraces tbe dwelling 
itself, and such houses as are used as part 
or parcel thereof, - sucb as are used with 
the dwelling, considered as a dwelling
house, and tending to render it convenient 
and comfortable to the dweller as a house
keeper. State u. Langford, 1 N. C.253. 
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If a part of a building is occupied as a 
dwelling, or if one of two structures inti
mately connected in construction and use 
is so occupied, the whole is a d welling
house;within the law of burglary. People 
v. Orcutt, 1 Park. Cr. 252; People v. Sny
der,2 ld. 23; though there was no commu
nication between them, Sammanni v. Com
monwealth,16 Gmtt.543. 

A building within the curtilage of a resi
. dence, and regularly used as a sleeping

room, such as a storehouse, is a dwelling
house. State v. Mordecai, 68 N. C. 207. 

So is a storehouse used regularly as a 
sleeping apartment, although for the sole 
purpose of protecting the premises. State 
v. Outlaw, 72 N. C. 598. 

The word dwelling-house, in its common
law signification, may include a barn, though 
eight rods distant from the house. Pitcher 
v. People, 6 Mieh. 142. 

A building in course of construction for 
a habitation, but which has never been oc
cupied, and is not quite completed, is not 
a dwelling-house, within the law of arson. 
State v. McGowen, 20 Conn. 245. To nearly 
~ame effect, State v. Warren, 33 Me. 30. 
To the contrary, Commonwealth I'. Squire, 
1 Mete. (Mass.) 258. , . 

A building erected for a habitation, and 
which has been occupied, but is tempo
rarily unoccupied, is not a dwelling-house 
within the law of arson. State v. Clark, 
7 Jones L. 167; Hooker v. Commonwealth, 
13 Gratt. 763. To the contrary, State v. 
McGowen, 20 Conn. 245. 

By New York statute defining arson, every 
house, prison, jail, or other edifice which 
shall have been usually occupied by persons 
lodging therein at night, shall be deemed a 
dwelling-house of any person so lodging 
therein; but no warehouse, barn, shed, or 
other out-house is to be deemed a d welling
house, unless a part of a dwelling-house. 
2 Rev. Stat. 657, §§ 9, 10. 

Dwelling-house, in a statute authorizing 
a homestead exemption of a village lot, 
and dwelling-house thereon, should not be 
deemed to extend to buildings adapted to 
business purposes, such as a saloon, stores, 
a public hall, &c., although (for the purpose 
of strengthcning his claim to the exemp
tion) the owner resides with his family 
within the buildings in question. Re Lam
mer, 14 Bankr. Reg. 460. 

Dwelling-house, in a statute prohibiting 
pulling down dwelling-houses to alter high
wa.ys, does not include a building adjoining 
a botel, and occupied exclusively as a bill
iard saloon. State v. Troth, 24 N. J. L. 377. 

A dwelling-house, within the meaning of 
the exception of dwelling-houses in a stat
ute prohibiting the erection of frame build
ings within the fire limits of a city (N. Y. 
Laws 1849, ch. 84), means a building inhab
ited by man. Buildings originally erected 
for dwelling-houses, but which have ceased 
to be used and occupied for such a pur
pose, are not within the exception. Such 
It statute plainly imports such buildings 

only as were used and occupied as dwell
ing-houses at the time the raising took 
place, and such as were in good faith to be 
so used and occupied. Fire Department v. 
Buhler, 33 How. Pro 378. 

Dwelling-place, is not synonymous 
with a place of pauper settlement. Lisbon 
v. Lyman, 49 N. H. 553. 

Dwelling-place, or bome, means some 
permanent abode or residence, with inten
tion to remain; and is not synonymous 
with domicile, as used in international law, 
but has a more limited and restricted mean
ing. Jefferson V. Washington, 19 Me. 293. 

DYING. Occurs in some phrases 
which have a technical meaning: 

Dying by one's own hand. Policies 
of life insurance often contain a provi
sion exempting the company from lia
bility in event of the assured dying by 
his own hand. The cases are generally 
to the effect that this means voluntary 
suicide, Moore v. Connecticut Mut. 
Life Ins. Co., 1 Am. L. T. Rep. N. S. 

319; that if a person brings his life to a. 
close by poison, this, though not involv
ing any violent use of his own hands, 'is 
included, Hartman V. Keystone Ins. 
Co., 21 Pa. St. 466; and that, upon the 
other hand, although he literally dies by 
his own hand, yet if the act was com
mitted while the subject was insane to 
such degree as to prevent him from 
forming a rational judgment respecting 
his ~ct, the company is not released, 
Terry V. Life Ins. Co., 1 Dill. 403; 
Eastabrook v. Union, &c. Ins. Co., 54 
life. 224; Breasted v. Farmers' Loan 
Co.,4 Hill, 73, 8 N. Y. 299; though, if 
he retained sufficient reason to nnder
stand the nature of his act, and intend
ed to take his life, the company is dis
charged, Dean V. American, &c. Ins. 
Co., 4 Allen, 96. 

Dying declaration. Upon prosecu
tions for homicide, the declarations 
made by the deceased, when at the point 
of death, after he knew he was about to 
die, and had no longer any hope of re
covery, are received in evidence to es
tablish the circumstances of the death, 
and are called dying declarations. 

The groUlid of the rule is that the so
lemnity of the dying person's situation 
is equivalent in its influence, in predis
posing him to tell the truth, to the sanc
tions of an oath; hence, it is said that 
dying declarations of an infant of very 
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tender years are not included, for the 
child's mind is not affected by the pros
pect of death, as the adult's is supposed 
to be. 

Dying without children, heirs, or 
issue. The words, dying without issue, 
have acquired a technical meaning, when 
applied to real estate, directly'contrary to 
the plain grammatical sense of the words, 
which is simply a failure of issue at the 
death of the person whose issue, if living, 
would take. But, when applied to real es
tate, they import an indefinite failure of is
sue; that is, not a failure at the death of 
the person, but the total extinction of his 
family,-the deaths of all his descendants, 
to the remotest generation. Courts have 
uniformly given to them this ,construction, 
when there are no expressions in th~ will 
controlling the legal meaning of the words, 
or pointing to a definite, rather than an in
definite, failure of issue. The rule has been 
too long established to be now questioned. 
It was established eenturies ago in Eng
land, when estates tail were favored. War
dell v. Allaire, 20 N. J. L. 6. 

The words" die without issue," and" die 
without leaving issue," in a devise of real 
estate, import an indefinite failure of issue, 
and not the failure of issue at the death of 
the first taker. And no distinction is to be 
made between the words "without issue," 
and "without 'leaving issue." Wilson v. 
Wilson,32 Barb. 328, 20 How. Pro 41; s. P. 
Simmons v. Augustin, 3 Port. 69; McGraw 
v. Davenport, 61d. 319. 

The words, dying without issue, in a 
will executed in England since Jan. 1,1838, 
are held, by the wills act of 1837 (7 Wm. IV. 
and 1 Vict. ch. 26, § 26), to refer only to 
the case of a person dying and leaving no 
issue behind him at the date of his death. 
Prior to that time, the words were held to 

E. From; out of. It occurs in 
I .. atin phrases. Ex, which is another 
form of· the same word, is more £Ie
q uently used. Among the phrases be
ginning with e oftener than with ex 
are the following: 

E contra. From .the ,opposite side; 
on the contrary-; conversely. This phrase 
is equivalent to e conver.'O. 

E converso. From the converse; 
on the other hand; conversely. This 
phrase is commonly used to introduce 
an argument or proposition which is the 

refer to the case of death and subsequent 
failure of issue at an indefinite time after
wards, however remote; hy which inter
pretation many dispositions were held void 
for remoteness, and testators' intentions de
feated in many ways. (1 Stepk. Com. 609-
612; Wms. R. P.) Mozley ~ W. , 

In Connecticut, it has been repeatedly 
held that the expression, dying without is
sue, and like expressions, have reference to 
the time of the death of the party, and not 
to an indefinite failure of ~ssue. Clarke V. 

Terry, 34 Me. 176. 
Dying without children imports not a 

failure of issue at any indefinite future pe
riod but a leaving no children at the death 
of the legatee. Fairchild V. Crane, 13 N. J. 
Eq.l05. 

Dying without heirs, construed as equiv
alent to dying without issue. Kent V. 

Armstrong, 6 N. J. Eq, 637. 
A devise of real estate, to the devisee 

" and his heirs for ever," with a limitation 
over if the devisee" die without heir," car
ries the fee. The words, die without heir, 
as applied to a devise of real estate, import 
an indefinite failure of heirs: the contin
gency is therefore too remote to support 
the limitation over. But the rule is other
wise in respect to devises of personal prop
erty. As applied to them, the words will 
be construed to mean dying without heirs 
living at the death of the devisee; and, as 
the contingency must happen, if at all, 
within a life in being, the limitation over 
is good as an executory devise. Wallis V. 

Woodland,32 Md.l0l. 
A clause in a will, "if I should die 

leaving a child or children," was held to con
template birth of a child subsequent to the 
execution of the will. A verdict setting 
the will aside was therefore adjudged er
roneous, a child having been born within 
the period of gestation, after the testator's 
death. Freeman V. Layton, 41 Ga. 58. 

E. 
opposite or converse of one previously 
stated. 

E pluribus unum. From many, one; 
olle out of many. This is the motto of 
the United States of America, express
ing the union of the several states in one 
government. ' 

EARL. A title of nohility, formerly the 
highest in England, now the third, ranking 
between a marquis and a viscount, and cor
responding with the French comle, and the 
German grave. The title originated with 
the Saxons, and is the most ancient of the 
English peerage. William the Conqueror 
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first made this title hereditary, giving it in 
fee to his nobles; and allotting them for 
the support of their state the third penny 
out of the sheriff's court, issuing out of all 
pleas of the shire, whence they had their 
ancient 'title, shiremen. At present, the title 
is accompanied by no territory, private or 
judicial rights, but merely confers nobility 
and an hereditary seat in the house of lords. 
W7zarton. 

EARLDOM. The status of an earl; 
originally, the jurisdiction of an earl. 
:Jfozley ~ W. 

EARNEST. A sum paid as part of 
the price for property sold, or of money 
due upon an agreement, for the purpose 
of binding the bargain; also, sometimes, 
a portion of the goods when delivered 
and accepted for like purpose. 

The English statute of frauds, 29 Car. 
II., ch. 3, § 17, enacted that no contract 
for the sale of any goods, wares, and 
merchandises, for the price of ten pounds 
sterling or upwards, shall be allowed to 
be good, except the buyer shall accept 
part of the goods so sold, and actually 
receive the same, or give something in 
earnest to hind the bargain, or in part 
payment, or that some note or memo
randum in writing of the said bargain 
be made, &c. 

As used in the statute of frauds of Mas
sachusetts, Gen. Stat. ch. 106, § 6, earn~t 
means a payment of part of the price. 
Money deposited by the buyer of goods 
with a third person, to be forfeited to the 
seller if the buyer does not complete his 
purchase, is not earnest, and such deposit 
does not take the case out of the statute. 
Howe v. Hayward, 108 Mass. 54. 

EARNINGS. Was used in Mass. Stat. 
1866, ch. 43, § 2, declaring an unrecorded 
assignment of future earnings invalid 
against a trustee process, for the purpose 
of embracing a larger class of credits than 
would be included in the more common 
term wages. It involves the idea of com
pensation for services rendered, but is not 
limited to gains from merely personal labor. 
Money due from time to time from an em
ployer to a third party, for board and lodg
ing of his workmen, is in the_nature of com
pensation for services rendered to such em
ployer. It involves expenditures for other 
matters than labor. But the result of the 
whole is a service rendered, for which the 
compensation is measured by the time of 
its continuance. The return due for sllch 
service may properly be called earnings. 
Jenks v. Dyer, 102 Mass. 236. 

Earnings involves more than compensa
tiOll for mere labor, and may include ex
penditures incident to services. Where one 
engages to render the scrvice of building a 
house, furnishing all the materials, at an 

agreed price for the whole, the payments 
agreed for are earnings. Somers v. Keliher, 
115 Mass. 166. 

EASEMENT. A right. privilege, or 
service in land, distinct from but-not in
consistent with the general ownership of 
the soil. Generally, perhaps necessarily, 
an easement belongs to a man only as 
being himself the owner of some particu
lar land or building; and is then his 
right, by reason of such ownership, to 
use the land of another for a special pur
pose not inconsistent with the general 
property of the latter in his land. The 
land against which the privilege exists 
is called the servient tenement, and its 
proprietor the servient owner; he in 
whose favor the privilege exists is called 
the dominant owner, and his land the 
dominant tene~ent. These terms are, 
however, properly used with reference to 
easements existing in favor of individ
uals, or private easements, and have no 
application to public easements, such as 
the right to use a public highway. But 
to the existence of a private easement, 
two tenements, the dominant and the 
servient, owned by different proprietors, 
are essential. 

Easements exist only in favor of, and 
are imposed only on, corporeal property; 
but they are incorporeal in their nature. 
They are thus distinguishable from what 
was formerly called a pl'Ofit a prendre, 
which is a right to take part of the soil 
or produce of land; as they confer no 
right to any profits arising from the ser
vient tenement. Neither do they im
pose any duty upon the servient owner, 
except a duty not to change his tene
ment to the prejudice or destruction of 
the privilege. 

The term easement is also sometimes 
made to include the class of rights al
ready referred to as profits a prendre; 
such as rights of pasture upon land of 
another; of fishing-in water of another; 
of taking game on another's land; or 
taking wood, minerals, or other produce 
of the soil from another's land. 

An easement is to be distinguished 
from a license, which is an authority to 
do a particular act or series of acts upon 
another's land, personal in its nature, 
and not amounting to an estate in the 
land. 
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The different varieties of easements 
may be cOllveniently enumerated accord
ing to the rights of property which they 
restrict or affect. Thus, with reference 
to ways, the owuer of the soil or 
general occupier having naturally an ex
clusive right of way over the land he 
owns or occupies, the corresponding ease
ment is a right of way (see WAY), 
which may be either private, when it is 
the right of an adjoining private owner 
.or occupier in respect of his ownership 
or occupaucy, or public, when it is the 
,-ight of the public generally in respect 
of their general occupation of the 
country. With reference to the right 
of support from contiguous land, whether 
adjacent or subjacent, the easement<! 
corresponding are the right of support 
for land built upon, or for the buildings 
themselves (compare PARTY-WALL), 
and the right to cause a subsidence of 
the land, as by mining or other ex
cavating. 'Vith reference to water, the 
natural right<! to which are the right to 
the natural purity of the water, to its 
natural flow, and to take the whole or a 
portion for natural use, the correspond
ing easements are the right to pollute 
the water, to divert a watercourse, and 
to dam a stream and cause it to flood 
anothe.r's land. With reference to air, 
there being a natural right, recognized 
by the law, to purity of air, there may 
be au easement to pollute the air, to 
some extent; and as tbe law does not 
recognize any natural right to the free 
passage of air, an easement of that 
nature might arise, if allowed by law; 
and so might a right to send noise 
through the air. And with reference 
to light, no natural right to the free 
passage of light is recognized by law, 
but an easement of that nature may 
exist; and such easement<! are sustained 
in England, and'in some of the United 
States. See ANCIENT LIGHT. 

Easements are divided into classes, ac
cording to various characteristics. Thus 
easements of necessity are distinguished 
from easements of convenience. An 
easement of necessity is one without 
which the person having it could not 
enjoy his property or carryon his trade 
at all; while an easement of convenience 
is one by which such. person enjoys his 

property or pursues his trade in a more 
comfortable or readier way, but which 
he might also do without, although not 
so well. An easement may change from 
one of these classes to the other, with 
a change in the circumstances of the 
case. 

An easement must usually be created 
by grail t or agreement of the owner of 
the serVient tenement, or by prescrip
tion from which such a grant is implied. 
The instrument by which it is created 
may be a will, a statute, 01" even a cus
tom; but such easements are of the 
same nature as those created by grant. 
In cases of easements of necessity,. a 
grant is assumed from the necessity. 
The mode of creation of easements, and 
the rights which may be thus acquired 
and tbe extent to which they may be 
enjoyed, are largely regulated by stat
ute. 

Easements may be extinguished by 
direct conveyance or release; by merger; 
by necessity; and, when acquired by 
prescription, by cessation of enjoy
ment. 

Easement is the equivalent of the term 
sprvitude. It is a sprvice or convenience 
which one neighbor has of anotjIer, by char· 
ter 'or prescription, without profit. (Tom· 
[ins.) Bell. 

Easement, in strictness, does not include 
a personal right to take the profits of land. 
An easement is a liberty, privilege, or ad· 
vantage in land without profit, existing dis· 
tinct from the ownership of the soil, and is 
an incorporeal right. The right to profits, 
or projiJ a prendre, consists in a right to 
take part of the soil or produce of the 
land, and is in its nature corporeal and 
capable of livery. Pierce I). Keator, 70 
N. Y.419. 

That which is claimed to be an easempnt 
or servitude must not only be appendant, in 
utility and fitness for use, to the principal 
or dominant estate, but there must be a 
unity of title or right in the same person to 
both the superior estate an~ the easel?ent 
claimed. Meek v. BreckenrIdge, 29 OhiO St. 
642. 

A qu<l3i easement, such as a right of way, 
arises where there has been an easement 
proper with a dominant and servient tene· 
ment and the ownership of such tenements 
has been unified and the ownprs hip is again 
severed by a co~veyance of the dominant 
tenement. It will not pass by the general 
word appurtenances. Parsons v. Johnson, 
6B N. Y . 62. 

EAST L"IDIA COMPANY. A body 
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originally incorporated by the name of 
"The United Company of Merchants of 
England trading to the East Indies:' but 
afterwards known by the shorter name of 
the East India Company. Though first in
stituted for purposes pnrely commercial, 
they gradually acquired immense territorial 
dominions, by which they became effec
tively (though subject to the undoubted 
supremacy of the British crown) the sov
ereigns of India. Their exclusive right of 
trading to India was abolished, in lSaa, by 
Stat. 3 & 4 Wm. IV. ch. 85, and they were 
debarred from engaging, in the future, in 
commercia.l transactions. In 1858, by Stat. 
21 & 22 Vict. ch. 106, the political powers 
and rights of the East India Company were 
transferred to the crown; and by Stat. 36 
& 37 Viet. ch. 17, passed in 1873, the com
pa.ny was dissolved as from June 1, 1874. 
Mozle.1f !l" W. See Jacob, for a full ac
count of this company. 

EASTER. A festival of the Christian 
church, appointed in commemoration of 
the Saviour's resurrection, and recurring 
(to give a general designation) on the 
Sunday which falls upon or next after 
the first full moon after the vernal 
equinox, - the 21st of March. 

Easter dues, or offerings. Small 
sums of money paid to the parochial 
clergy in England, by the parishioners, 
at Easter, as a compensation for per
sonal tithes or the tithe for personal 
labor. 

Easter term. One of the four terms 
of court in which the business of the 
EnO'lish courts has been, formauy years, 
nntil recently, apportioned. It com
menced April 15, and contiuued, ordi
nal'ily, until May 8; but might for 
special reasons be prolonged till May 13. 
But, by the judicature act, the division 
of the year into terms is abolished, so 
far as concerns the administration of 
justice. 

Eat inde sine die. That he go 
thence without day. The form of 
words used in English practice, while 
proceedings were in Latin. in ~ec~rd~ng 
a judgment for a defendant; slgmfyll1g 
that he was permitted to go out of COUTt 
without any further day appointed, by 
way of adjournment or continuance. 
The corresponding English words con
tinned to be used when proceedings 
were conducted in that language. 

EATING-HOUSE. Any place where 
food or refreshments of any kind, not in
cluding spirits, wines, ale, beer, or. '?ther 
malt liquors, are provided for casual VISItors, 

and sold for consumption therein. Act of 
congress of July 13, 18066, § 9, 14 Stat. at 
L.118. 

ECCLESIA. A church or place set 
apart for the worship of God. Some
times, also, a worshipping assembly, and 
a parsonage. Cowel; Wharton. It is 
used for the church, as denoting either 
the body of Christians or the building 
set apart for divine worship. Shipley's 
Glossary. 

ECCLESIASTIC, ". A clergyman; 
a priest; a man consecrated to the ser
vice of the church. Ecclesiastic, adj., 
or ecclesiastical: that which pertains to 
or is consecrated or set apart for the 
service of the church. 

Ecclesiastical commissioners. A 
body of men constituted under English 
statutes, charged with the general man
agement of the estates of the established 
church and the proper application of 
her revenues, and particularly the more 
equable distribution of the duties and 
compensation of the clergy. 

Ecclesiastical corporation. In Eug
lish law, a corporation of which the 
members are entirely spiritual persons, 
such as bishops, parsons, deans and 
chapters, archdeacons, &c. 1 Bl. Com. 
470; 3 Steph. Com. 5, 6; Jacob; Ship
ley's Glossary. 

In the United States, it has heen some
times used for a corporation organized 
for the promotion of religion; but the 
term religious corporation, more exten
sively in use to express this meaning, is 
preferable. 

Ecclesiastical courts. The name 
of a class of courts held in England by 
the authority of the soYereign, as su
preme head of the church, having juris
diction chiefly over matteI'S relating to 
religion. The lowest in rank were the 
archdeacon's courts" held before an 
archdeacon or a judge appointed by 
him; and the consistory court, held 
in the cathedral of every diocese before 
the chancellor or commissary of the 
bishop of the diocese. The jurisdiction 
of these is sometimes concurrent, and 
sometimes that of the former is exclu
sive of that of the latter. The higher 
courts of original jurisdiction are the 
court of arches, court of peculiars, and 
prerogative court (q. u.) j and the court 
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of delegates (q. v.) was the great court of 
appeal. 'The court of faculties and con
vocation are sometimes enumerated 
among ecclesiastical courts, but perform 
few judicial functions. Under a com
mission of review, sometimes granted in 
extraordinary cases, to revise the sen
tence of the court of delegates when it 
was apprehended they had been led into 
a material error, a court was formerly 
held, called court of commissioners of 
review, now disused. 

The causes chiefly cognizable in these 
courts were usually classed as pecuniary, 
matrimonial, or testamentary. Pecu
niary causes were such as arose either 
from the withholding ecclesiastical dues, 
or the doing or neglecting some act re-' 
lating to the church, and whereby some 
damage accrued to the plaintiff; mat
rimonial causes were such as bad refer
ence to marriage, as suits for the resti

' tution of conjugal rights, for divorces, 
and the like; testamentary causes were 
such as related to wills and testaments, 
&c. Jurisdiction over the last two 
classes was, on the creation of the courts 
of probate and for divorce and matrimo
nial causes, transferred to those courts, 
respectively, and is now vested in the 
supreme court of judicat\ll'e. The ap
pellate powers of the court of delegates 
were transferred to the privy council. 

Ecclesiastical law. That body of 
law, derived largely from the civil and 
canon law (q. v.), which is administered 
by the English ecclesiastical courts. As 
it has been restricted in modern times, 
it embraces little more than adminis
tering the jndicial authority and disci
pline incident to maintaining a national 
church. 

EDICT. A public command or ordi
nance by the sovereign power. The 
word differs from proclamation in pre
sentingrather the idea of a law made by 
t he very act of announcement; whereas 
proclamation is the often mere announce
ment of something previously in force. 
Edict" is appropriate to a law imposed by 
an individual sovereign, not to an act 
of legislation by such a body as parlia
ment or congress. 

EDUCA TE. As used in Tenn. Code, 
§ 2521, empowering the county court to re
move a guardian for neglecting to "educate 

or maintain " his ward, includes proper 
moral, as well as intellectual and physical, 
instruction. A guardian may be removed 
for having contaminating habits, principles, 
and domestic associations. Ruohs v. Backer, 
6 Heisk. 395. 

EFFECT. The manner in which a 
'contract, instrument, or law will oper
ate, as ascertained by construction, is 
often called its effect. 

The phrases" take effect," "be in force," 
"go into operation," &c., have been used 
interchangeably ever since the organization 
of the state. Maize v. State, 4 Ind. 342. 

EFFECTS. That effects may be used '? 
as embracing every species of property, real 
and personal, including things in action, see I 
1 N. Y. Rev. Stat. 599, § 54. _ 

A power of attorney to sell claims and/ ~ 
effects cannot be construed to include real 
property. De Cordova v. Knowles, 37 Tex.l9. 

,A ship at sea is included in the general 
term effects, and will pass, in a conveyance, 
under the words "goods, merchandise, and 
effects." Welsh v. Parish;l Hill, (.s. C.) 155. 

A bond is embraced by the words "prop
erty, or money, or effects," and therefore 
may he the subject of a garnishee process. 
Banning v. Sibley,3 Minn. 389. 

Stores of provisions, though laid up for 
household use, were held not embraced 
within a gift of all the testator's "furni
ture and other household effects." Foxall 
v. McKenney, 3 Cranch C. Ct. 206. 

A bequest of "all my effects," in a will 
executed abroad, was held so far controlled 
by the context and attending circumstances 
as not to include assets in the United States. 
Ennis v. Smith, 14 How. 400, 420. 

A testator devised all the remainder and 
residue of his "effects both real and per
sonal," and held that the word effects in this 
connection meant property, and,when joined 
with the words real and personal, passed 
the testator's entire estate. Hogan v. Jack
son, 1 Cowp. 299; Shell v. Pattison, 16 East, 
222. 

Ei incumbit probatio qui dicit, non 
qui negat. Upon him who affirms rests 
the burden of proof, not upon him who 
denies. This is merely a different form 
of the rule expressed in the maxim, 
affirmanti, non neganti, incumbit probatio, 
q. v. 

EIGN, EIGNE, or EISNE. This 
word, meaning eldest, is usually found 
in connection with bastard; a bastard 
eigne is a son born before the intermar
riage of his parents, in contradistinction 
to a mulier puisne, who is the second or 
other son born of the same parents sub
sequently to their intermarriage. It is 
also spelled ai~e and aisne. 

EITHER. Is used in the sense of one 
and the other of two things, as well as in 
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that-one ur the other. Thus it is common the suit. An ordinary controversy in 
to say, "on either hand," "on either side," regard to title to land, however, seldom 
meaning on each hand or side. Chidester 
v. Springfield, &C. Railway Co., 59 Ill. 87. or never presented the facts upon which 

EJECT. To cast out; dispossess; the strictly personal action of ejectione 
evict; oust. Ejection: the act of casting firmre was founded; a series of fictions 
out, dispossessing, evicting, or ousting. was therefore made to supply their place, 

Ejectione cuetodice. Ejectment of and formed the distinguishing charac
ward. The name of a writ in old Eng- teristics of the action of ejectment. 
!ish practice, issued for the recovery by Before bringing the original action, 
a guardian of the possession of land of the claimant made a formal entry on the 
his ward or of the person of the ward, premises, and there, being in possession, 
or both, where he had been deprived of delivered a lease to some person (say 
the possession. John Doe) as lessee, and left him in 

Ejectione firmce. Ejectment of possession, and there he (Doe) stayed 
farm. The name of a writ at common till the prior tenant or some other per
law, issued in favor of a tenant for a son (say Richard Roe) turned him 
term of years, who had been ejected or out. For this injury, Doe, the lessee, 
ousted by the lessor, reversioner, or re-.· was entitled to his action against 
mainder-man, or even by a stranger. the prior tenant, or this casual ejector, 
At first the writ was only for the recov- Roe, whichever it was that ousted him, 
ery of damages for the trespass j but it _ to recover back his term and dam
afterwards became a remedy for the re- ages. Bnt where the action was brought 
covery of the term itself, or the remain- against Roe, the casual ejector, the
ing portion of it, with damages. This court would not suffer the actual plioI' 
writ was the foundation of the modern tenant to lose his possession, without an 
action of ejectment, in which the ques- opportunity to defend it; so that, in 
tion of title to lands is tried, the fictions order to recover the land, it was neces
of a lease, entry, and ouster of a nom- sal'Y to make the prior tenant a defend
inal plaintiff being employed merely to ant, if he wished it. In order to main
make out a case proper for a writ of tain the action, the plaintiff must make 
this nature. out four points: title, !:ease, entry, and 

This action was brought against the 
wrong-doer, whether he were the lessor of 
the land or not. The lessee had originally 
no remedy against the ejector but in dam
ages; but, when the courts of equity hegan 
to 0 bJige the ejector to make a specific res
titution of the land to the part.y injured, 
the courts of law often adopted the same 
method of doing complete justice, and in
troduced a judgment to recover the term, 
and a writ of possession thereupon. Moz
leyff- W. 

EJECTMENT. The name of an 
action at common law to recover the 
possession-of real property, with dam
ages for the wrongful withholding of it. 
It was adopted as the usual method of 
trying titles to land, growing out of the 
old person~ action of ejectione firmre 
(q. v.), to recover a term for years. 
Nominally ejectment is merely an ac
tion to recover a term for years j but as, 
in order to recover, the lessor's title 
must first be made out, a recovery nec
essarily involves the es'tablishment of 
the title, and thus effectually, though 
incidentally, accomplishes the object of 

ouster j that is, a good title in the lessor, 
the real claimant; a good lease in the 
lessee, the nominal plaintiff; entry by 
Doe, the lessee; and ouster by Roe, the 
defendant. Then the plaintiff should 
have judgment to recover his term, and 
damages. 

The action of ejectment was made to 
rest on fictions corresponding to these 
facts. It was brought in the name of a 
fictitious plaintiff, usually John Doe, 
against a fictitious defendant, usually 
Richard Roe; the declaration setting 
forth that, a lease for a tenn of years 
having been made to Doe by the claim
ant, and Doe having entered thereupon, 
the defendant Roe ousted him, for which 
Doe claimed damages. Subjoined to 
the declaration was a notice to appear, 
addressed to the tenant in possession, 
informing him that Roe was sued as a 
casual ejector only, and would make no 
defence, and advising the tenant in pos
session to defend his own title; other
wise ~e, Roe, would suffer judgment to 
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be taken, and the tenant would be 
turned out of possession. In the next 
tel'lU, the real claimant, called the lessor 
of the plaintiff, moved thll court in the 
name of Doe, the fictitious plaintiff, for 
a judgment against the casual ejector; 
upon which motion, supported by affi
davit of due service of the declaration, 
the court made a rule as of course for 
such judgment, unless the tenant In 
possession should appear and plead to 
issue, within the time therein men
tioned. But the tenant in possession 
was not allowed so to appear, without 
having first signed, by his attorney, a 
consent rule, binding him to confess, at 
the trial of the cause, the lease made by 
the lessor of the fictitions plaintiff, the 
entry of the fictitious plaintiff, and the 
onster by himself, the tenant in posses
sion. Having done this, the tenant was 
allowed by the court to enter an appear
ance in his own name, and to plead not 
guilty. After this, the issne was made 
np and sent down to trial, as in an ac
tion on the demise of A B, the lessor of 
the plaintiff, against C D, the tenant in 
possession. Under these circumstances, 
the lease, entry, and ouster being ad
mitted by the tenant in possession, the 
only qnestion remaining to be tried was 
the title of the lessor of the plaintiff. 
Thns the action of ejectment, which in 
its origin was one for the disturbance of 
the possession of a lessee, came ulti
mately to be the recognized method of 
trying titles to land. (3 Bl. Com. 201-

right of way, right of dower. Thus it 
may be bronght upon a right to an es
tate, either in fee-simple, fee-tail, for 
life, or for years. The title must be a 
legal one, and the recovery must be upon 
the strength of the plaintiff's title, not 
merely the weakness of the defendant's. 
The usual plea is not guilty, raising 
the general issue. The judgment for 
the plaintiff is in form that the plaintiff 
recover his term and damages, or, where 
the fictitious form is abolished, for the 
possession of the land and damages. 

The damages were originally nomi
nal only; and an action of trespass lay 
to recover the actual damages, i.e. the 
amount of the yearly value of the prem
ises, termed trespass for mesne profits. 
Such an action might be brought by a 
plaintiff who had recovered in ejectment, 
as soon as he had obtained actual pos
session of the premises. But, in several 
of the United States, full damages may 
be recovered as well as the possession, 
in the original action. 

Ejectment originated as far back as the 
reign of Ed w. 111., and was then a species 
of personal action brought to recover dam
ages, only, for the ouster. But towards 
the. end of the 15th century the possession, 
it was decided, might be recovered by mean.; 
of it. From that time until the common
la w procedure act, 1852, the action was, to 
a large extent, incumbered with fictions. 
On the merits, the question tried W"S, in 
substance, whether the lessor was, on the 
day of the alleged demise, entitled to the 
property in question, if he was, the plaintiff 
recovered possession. Bmwn. 

206; 3 Stepk. Com. 392-394, 617-620.) EjUB est interpretari cujus est con-
. 1l1~ozley &' W. dere. It is his to interpret whose it is 

These fictioI)s have been much criti- to enact; the right to interpret belongs 
cised, and were finally abolished in Eng- to him who has the power to enact. 
land by the common-law procednre act This was a maxim of the civil law, ex-
1852, which prescribed a more simple pressing the principle that the emperor, 
and direct proceeding for the recovery who during the later period of the 
of the possession, still retaining, how- Roman empire had the exclnsive power 
ever, the name ejectment; and a further of enacting laws, had alone the right 
and more sweeping change is effected by to interpret the laws. This principle 
the judicature acts of 1873 and 1875. bas never been regarded as a rule in the 
In some of the United States, the action law of England or the United States, in 
has never been adopted; in others, it has both which countries a careful separation 
been materially modified by statute, of the power to enact and the power to 
generally retaining the name; and, in a construe statutes has been maintained . 
. few, it still exists in its original form. The province of the legislature is not 

Ejectment is a proper remedy for the to construe, but to enact; and their opin
recovery of corporeal property, not of ion, not expressed in the form of law, as 
incorporeal hereditaments, such as a a declaratory provision would be, is not 
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binding upon courts, whose duty it is to 
expound the statutes they have enacted. 
Russell v. Ledsam, 14 Mees. t W. 574; 
Union Iron Co. v. Pierce, 4, Biss. 327. 
Cases where the legislature has declared 
that a particular term shall have a cer
tain meaning in a statute are not prop
erly exceptions to this rule, such pro
visions being themselves substantive 
enactments. 

The maxim is sometimes sought to be 
applied to the acts of individuals, in 
connection with the doctrine that any 
one who executes a deed may put any 
interpretation he pleases upon the terms 
used by him, provided he makes clear 
what meaning he attaches to terms 
which he uses in any other than their 
ordinary sense. It is true there is, in 
general, no restriction upon anyone 
using what terms he pleases with what
ever meaning he chooses to attach to 
them; but, to affect others by his pecul
iar expression or meaning, he must 
make clearly to appear what the ex
pression used is intended to convey. 
He cannot subsequently declare a differ
ent interpretation of the language of an 
instrument executed by him, merely on 
the principle expressed in this maxim. 

Ejusdem generis. Of the same 
class; of the same kind or nature. A 
term used in expressing the rule that in 
construction, where an enumeration of 
certain specific things is followed by ~, 
general word or phrase, the word or 
phrase of general description is to be 
deemed intended to mean things of the 
same kind; and cannot include things 
of a nature wholly different fl.·om those 
specifically meutioned. 

ELECT. Generallv, to choose; to 
select a person or thing. Election: 
choosing; selecting; and sometimes the 
condition .of having been chosen or se
lected. Elected: chosen; selected. 

1. These words have been long and 
extensiyely in use to signify the right to 
choose, or act of choosing, between alter
native claims, demands, rights, or obli
gations; between different pieces of 
property; between cumulative reme
dies, &c. At law, a right' to elect may 
arise in many cases. Where a debtor is 
under obligation to pay either in money 
or goods, he may elect which he will 

proffer. So, where a widow is offered a 
provision by will in lieu of her right of 
dower, she may elect which she will 
take. Election, in this general sense, is 
an important head of equitable jurispru
dence, heing in some aspects peculiarly 
subject to equitable principles. 

Election is when a man is left to his own 
free will to take or do one thing or another 
which he pleases. ( Cowel.) But it is more 
freqnently applied to the choosing between 
two rights by a person who derives one of 
them nnder an instrnment in which an in
tention appears (or is implied by a court of 
law or equity) that he should not enjoy 
botb. (Sm. Man. Eq.; Haynes Eq. " Chute 
Eq.) Mozley If' W. 

The doctrine of election, strictly so called, 
is derived from the civil law, and is the ob
ligation imposed upon a party to choose 
between two inconsistent or alternative 
rights or claims, in cases where there is a 
clear intention of the person from whom he 
derives one that he should not enjoy both. 
Every case of election, therefore, presup
poses a plurality of gifts or rights, with an 
intention, expressed or implied, of the party 
who has a right to control one or both, that 
one shonld be a substitnte for the other. 
The party who is to take has a choice, bnt 
he cannot enjoy the benefits of both. It 
has been said that the doctrine constitntes 
a rule of law, as well as of eqnity; and that 
the reason why courts of eqnity are more 
frequently called npon to consider the sub
ject is, that. in consequcnce of thp forms of 
proceeding at law, the party cannot be put 
to elect. 2 Story Eq. Jur. ch. xxx. 

2. In England to a considerable ex
tent, and still more frequently in the 
United States, elect and election signify 
to choose, and the choosing of officers, by 
public vote or by votes of a board or 
body of,persons. Appoint (q. v.), when 
used in contradistinction to election, 
implies an individual power to select, 
as by the president or governor. 

The right of either house of congress, 
or of the British house of commons, to 
be the exclusive jndge of election of 
members, seems derived from the decla.
ration of rights put forth by the house 
of commons in 1004. See Brown. 

Election, as used in Alahama statutes con
cerning the time of filing official bonds, 
means the act of casting and receiving 
the ballots, the day and time of voting; 
it does not refer to the date of the cer
tificate of election. State'll. Tucker, 54 
Ala. 205. 

Elected. This word, in its ordinary sig
nification, carries the idea of a vote, gener
ally popnJar, sometimes more restricted, 
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and cannot be held the synonyme of any 
other mode of filling a position. Clarke v. 
Irwin, 5 Nev. 111, 121. 

No one is elected at a popular election, 
unless there are more liallots cast for him 
than for any other person, whether there is 
or is not, in fact, any such other person in 
existence who can take the office. Peopie 
v. Molitor, 23 Mich. 341; compare Switzler 
v. Rodman, 48 Mo. 197. 

Election district, means a subdivision 
of territory marked out by known boun
daries, prearranged and declared by public 
authority, though perhaps not defined by 
the constitutiou. These are recognized as 
among the civil institutions of the state 
which can neither be created nor coutrolled 
by the military power. Chase v. Miller, 
41 Pa. St. 403. 

Election district, as used in the constitu
tion and laws of Pennsylvania, may be 
defined to be any part of a city or county, 
the boundaries of which are fixed by law, 
either by legislative enactments or by the 
adjudication of a court, or other authori
ties to whom the power is delegated, when 
tbe citizens within the boundaries thns es
tablished assemble to vote for public offi
cers, whether their authority is local, or 
they act in governing the affairs of the 
state or nation. McDaniels' Case, 2 Pa. 
L. J. R.82. 

Election officer. The governor of a 
state is not within the meaning of the act 
of congress of May 31, 1870, 16 Stat. at L. 
145, § 22, which makes it criminal for any 
election officer fraudulently to make any 
false certificate of the result of any con
gressional election. United States v. Clay-
ton, 2 Dill. 219. . 

Elector. The nse of this word re
lates almost exclusively to the second 
of the above-mentioned senses of elect. 
One who makes choice between alter
native rights or obligations is never, or 
very seldom, termed an elector; the word 
almost always signifies a person who has 
the right to cast a vote for a public 
officer. 

A statute requiring a vote of the major
ity of the electors of a county at a general 
election, as a prereqnisite to a change of 
the county seat, must be construed as re
qniring merely a majority of those actu
ally voting. They who vote must be con
sidered to be the electors: a different con
struction would lead to absurd consequences. 
Taylor v. Taylor, 10 Minn. 107. 

Electors of president, or presiden
tial electorB. These are persons upon 
whom, by the constitution of the United 
States, the formal legal choice of a pres
ident and vice-president is made finally 
to d.epend. The constitution, art. 2, § 1, 
provides, that each state shall appoint, 
in such manner as the legislature thereof 

may direct, a number of electors equal 
to the whole number of senators and 
representatives to which the state may 
be entitled in the congress. At the 
present day, the designated mode of 
choosing these electors is, in every state, 
a popular election. 

ELEEMOSYNARY. Applied to 
corporations, this term distinguishes as a. 
class those corporations which are con
stitnted for charitable purposes; or, as 
they have often been described, those 
constituted for the perpetual distribu
tion of free alms, or of the bounty of 
the founder. 

Eleemosynary corporations are such as 
are constituted for the perpetual distribu
tion of the free alms and bounty of the 
fOllnder, in such manner as he bas directed; 
and in this class are ranked hospitals for 
the relief of poor and impotent persons, 
and colleges for the promotion of learn: 
ing and piety, and the support of per
sons engaged in literary pursuits. These 
corporations are lay, and not ecclesiastical, 
even though composed of ecclesiastical 
persons, and although they in some things 
partake of the nature, privileges, and re
strictions of ecclesiastical bodies. 1 Bl. 
Com. 471. 

Eleemosynary corporations are for the 
management of private property according 
to the will of the donors. They are pri
vate, lay corporations, such as colleges, 
hospitals, . &c. They differ from civil cor
porations in that the former are the mere 
creatures of public institution, created ex
clusively for the public advantage, and sub-. 
ject to governmental control and visitation; 
whereas a private corporation, especially 
one organized for charitable purposes, is 
the creature of private benefaction, en
dowed and founded by private individuals, 
and subject to their control, laws, and visita
tion, and not to those of the government. 
(Washington, J., in Dartmouth College v. 
Woodward,4 Wheat. 518, 660.) 

A corporation for religious and chari
table purposes, which is endowed solely by 
private benefactions, is a private eleemosy
nary corporation, although it was created 
by a charter from the government. Soci
ety for the Propagation of the Gospel v. 
Town of New Haven, 8 Wheat. 464, 480. 

ELEGIT. He has chosen. The 
name of a writ of execution npon judg
ments for debt or damages, or upon rec
ognizances, commanding the sheriff to 
seize and deliver to the judgment cred
itor all the debtor's goods and chattels 
(beasts of the plough excepted), and, if 
these were not sufficient, a moiety of the 
judgment debtor's lands, to hold until, 
ont of the rents and profits thereof, the 
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debt be levied, or till the debtor's inter
est be expired. This writ was author
ized in England by the statute of West
minster 2 (13 Edw. 1. ch. 18), which 
gave to a plaintiff his election to have 
either the ordinary fieri facias or this 
form of execution; whence the name is 
derived. Previous to that statute, a 
man could only have the profits of lands 
of a debtor iu satisfaction of his judg
ment, but not the possession of the 
lands themselves. Under this writ the 
judgment debtor's goods and chattels 
were appraised and delivered to the 
creditor in satisfaction of his debt. If 
they should prove insufficient, then one
half of the debtor's lands of freehold 
tenure was further to be delivered over 
to the judgment creditor, to hold until 
the debt was levied, or the debtor's in
terest therein had expired. By Stat. 
1 & 2 Vict. ch. 110, § 11, it was pro
vided that, under an elegit, the sheriff 
should deliver execution of all the debt
or's lands, including those of copyhold 
or customary tenure. The writ is in 
use in some of the United States, with 
various modifications iutroduced by stat
ute. 

The creditor, while in the enjoyment 
of an estate under a writ of elegit, was 
called tenant by elegit, aud his estat e an 

.estate held by elegit. 

The writ of elegit, when issued pursuant 
to the statute of Alabama, recites the re
covery of a judgment, and the plaintiff's 
election of that mode of execution; it then 
commands the sheriff that he cause to he 
delivered all the goods and chattels of the 
defendant, saving the oxen and heasts of 
the plough, and also a moiety of all his 
lauds and tenements, in the county whereof 
he, at the day of obtaining the judgment, 
was seised, or at any time afterwards, by 
reasonable price aud extent; to have and 
to hold the said goods and chattels aud the 
said moiety ·as his freehold, to him aud his 
assigns, until he shall have levied thereof 
the debt and damages. It also commands 
the sheriff to certify, under his own seal, 
and the seals of those by whose oath he 
makes the extent and appraisement, how he 
executes the writ. In making the inquisi
tion aud appraisement, a jury is sworn, 
who ascertain what goods and chattels the 
defendant possessed on the day of the cap
tion of the inquisition, which goods and 
chattels are delivered to the plaintiff; hut, 
as to the lands and tenements, the inquisi
tion extends hack to the time of rendering 
the judgment, as well as to those of which 

the defendant was seised at the time of the 
inquisition. Morris v. Ellis, 3 Ala. 660. 

ELIGIBLE. A provision in a state 
constitution that no person holding a lu
crative office undel' the United States, or 
any other power, shall be eligible to any 
civil office of profit in the state, excludes 
any person who is not eligible at the time of 
his election. The suhsequent removal of a 
then existing ground of ineligibility will 
not be sufficient. Searcy v. Grow, 15 Cal. 
117; State v. Clarke, 3 Nev. 6136. 

The term eligible to office relates to the 
capacity of holding, as well as the capacity 
of being elected to, an office. Carson v. 
McPhetridge, 15 Ind. 327. 

ELONGA T A. Eloigned; carried he
yond the jurisdiction. The name of a 
return made by a sheriff to a writ of re
plevin, that the chattels have been re
moved, so that he caunot execute the 
writ; upon which return a capias in with
ernam issues. 

ELONGATUS. Eloigned; conveyed 
beyond the jurisdiction. The name of 
a return made by a sheriff to a writ de 
homine replegiando, that the person to be 
replevied has been conveyed beyond the 
jurisdiction of the officer. 

ELSEWHERE. At or in another 
place. 

Where one devised all his land in A, B, 
and C, three distinct towns, and elsewhere, 
and had lands of much greater value than 
those in the towns named in another county, 
it was held that the lands in the other coun
ty should pass by the word elsewhere; 
which was adjudged to be the same as if 
the testator had said he devised all his lands 
in the three towns particularly mentioned, 
or in any other place whatever. Chester v. 
Chester, 3 P. Wms.56. 

As to the effect of the word elsewhere, in 
the case of lands not purchased at the time 
of makiog the will, see Guidot u. Guidot, 3 
Atk.254. 

Where a seaman shipped on a trading 
voyage to the Pacific Ocean, or elsewhere, 
and from thence hack to Boston, with a 
stipulation that two months' wages should 
be paid at Canton, it was held that the out
ward voyage terminated at Canton, and a 
return to the north-west coast from Canton 
was not authorized; and that therefore it 
was not a desertion in the mariner to leave 
the ship at Canton, the ship being about to 
return to the north-west coast. The words 
or elsewhere. in such shipping articles, if not 
void from uncertainty, must be construed 
in subordination to the principal voyage 
stated in the articles. Brown v. Jones, 2' 
Gall. 477. 

EMANCIPATION. Setting a per
son free from the power of another. In 
the Roman law, the term emancipatio 
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denoted the enfranchisement of a son by 
his father; as the result of which he was 
freed from the patria potestas. This was 
anciently effected by the formality of a 
triple sale, under the law of the twelve 
tables: "if a father sells a son thrice, let 
the son be free from the father." By 
Justinian, the simpler proceeding of a 
manumission before a magistrate was 
substituted for this imaginary sale. 

In the modern civil law, emancipation 
of minors is recognized and frequently 
practised. Thus, in France, under the 
Code Napoleon, the father, or the mo
ther, if a widow, may, by a simple dec
laration, emancipate a child at the age 
of fifteen years'; and the marriage of a 
child, at whatever age, operates an eman
cipation. An orphan of the age of eigh
teen years may be emancipated by a de
cision of theoconseil de farnille. The effects 
of emancipation are to render the child 
competent to act generally on his own 
account in all matters of a purely ad
ministrative character; but he. remains 
subject to all former disabilities in re
spect of the alienation of capital, of real 
estate, of loan transactions, and the like. 
If a trader, his capacity is nearly unlim
ited. So, under the civil law as it ex
ists in Louisiana, the emancipation of 
minors is expressly recognized and regn
lated, La. Civ. Code, art. 367 et seq.; 
and confers upon the minor rights and 
powers very similar to those obtained 
by him under the provisions of the Code 
Napoleon. 

In English law, the doctrine of filial 
emancipation is recognized in determin
ing the parochial settlement of paupers. 
The term emancipation is also frequently 
applied, in popular use in England and 
the United States, to the manumission 
or enfranchisement of slaves. Compare 
MANUMISSION. 

EMBARGO. An edict, or order of 
the sovereign power, prohibiting vessels 
lying within specified ports of the na
tion from departing. Such an order is 
a quasi belligerent measure, and is only 
issued in time of war, or in anticipation 
of it, or by way of reprisaL The term 
is not appropriate for a restriction upon 
the sailing of vessels incident to the or
dinary enforcement of the customs laws. 
It contrasts with blockade, being a 

measure which prevents vessels in the 
home ports from leaving; while blockade 
forbids vessels at sea from entering the 
specified ports in enemy's country. 

Embargo is the hindering or detention 
by any government of ships of commerce 
in its ports. If tbe embargo is laid upon 
ships belonging to .citizens of the state im
posing it, it is called a civil embargo; if, 
as more commonly happens, it is laid upon 
ships belonging to the enemy, it is called a 
hostile embargo. The effect of this latter 
embargo is that the vessels deta:ined are re
stored to the rightful owners if no war fol
lows, but are forfeited to the embargoing 
government if war does follow, the declara
tion of war being held to relate back to the 
original seizure and detention. Brown. 

The term embargo is borrowed from the 
Spanish law procedure, and signifies arrest 
or sequestration; and it is applied to the 
seizure or detention of persons or property 
which happen to be within the territory of 
the nation at the time of seizure. Mozley 
!!,W. 

Embargo, as used in the embargo act of 
congress of Jan. 9, 1808, means a probibi
tion to sail. Tbe William King, 2 Wheat. 
148,153. 

Embargo is a temporary suspension of 
trade. McBride v. Mar. Ins. Co., 5 Johns. 
299' ~'~""~1 /~WU'I, 

EMBEZZLEMENT. The name of 
a statutory offence which consists in the 
fraudulent appropriation of property by 
a person to whom it has been intrusted. 

The definitions given by the English 
law dictionaries do not extend the term 
beyond misappropriations by agents, 
clerks, and servants; but as we under
stand the usage of the word in the United 
States, misappropriations by public offi
cers are included. 

It must not be understood that every 
fraudulent appropriation of property re
ceived in trust is a criminal embezzle
ment. That is the general nature of the 

. offence. But whether such appropriation 
is a crime, or only a breach.of the trust, 
depends on the statute of the jurisdiction. 
Embezzlement is an offence of statutory 
creation; what persons may be guilty of 
it, and what property is subject of it, 
cannot be discriminated with precision, 
except by reference to the statutes of the 
jurisdiction. See 2 B~~h. Cr. L. § 325. 

With respect to the character of the 
wrongful appropriation involved, embez
zlement is one of four crimes affecting 
property which require to be carefully 
distingnished j the other three being 
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robbery, larceny, and extortion. All 
four include the criminal acquisition of 
th? property of another. In robbery, 
thIs IS .accomplished by means of force or 
fear, and by overcoming or disregarding 
the will of the rightful possessor: there 
is. a taking from him against his consent, 
hIs physical power to resist being over
come by force, or his moral power to 
refuse being prostrated by fear. In 
larceny, there is still a taking; but it is 
accomplished by fraud or stealth: the 
property is taken, not against the con
sent of the owner, but without it. In ex
tortion, there is still a taking: it is with 
the consent of the person injured; but 
this is a consent induced by threats un
der color of some official power. In em
bezzlement, there is no taking in the 
technical sense; that is, no taking from 
the possession of another; ·but the of
fender, beiug in possession of the prop
erty in virtue of some trust which the 
law deems worthy of special sanction, 
applies it by fraud or stealth to his own 
use. Thus extortion partakes in an in
ferior degree of the nature of robbery; 
while embezzlement shares that of lar
ceny. Rep. N. Y. Penal Code, § 584, 
note. 

. EI?bezzlement is the fraudulent appro
pnatmg to one's own use the money or 
goods intrusted to one's care and control by 
another. Fagnan v. Knox, 40 N. Y. Supe
riw Ct. 41. 

There may be, under Iowa Rev. § 4244, 
an embezzlement of commercial securi
ties or evidences of debt, as of a United 
States treasury draft; even though drawn 
in favor of the state, and payable to the 
governor, and not yet indorsed by him. 
State v. Orwig, 24 Iowa, 102. 

In Massachusetts, there may be embez
zlement of a mortgage. Commonwealth v. 
Concannon, 5 Allen, 502. 

Embezzled, as used in Gen. Stat. ch. 118, 
§ 107,-providing for the examination on 
oath, in a court of insolvency, of persons 
charged with having fraudulently received, 
concealed, emhezzled, &c., the property of 
an insolvent debtor, - is not to be construed 
as ·referring to a criminal embezzlement. 
Its meaning is rather to be found in the 
words with whicb it is connected, and as 
importing an act which is a violation of a 
civil rigbt, and not the tecbnical offence of 
embezzlement under the statute. Sawin v. 
Martin, 11 Allen, 439. 

To convict an agent on a charge of 
embezzlement, four propositions must be 
proved: that he was an agent; that he re
ceived the money in the course of his em-

ployment; that it was money belonging to 
bis principal; and that he converted the 
money to his own use, with the intent to 
steal and embezzle it. Exp. Hedley, 31 
Gal. 108. 

A stage-driver, intrusted by his employ
ers to carry money, may be chargeable with 
embezzlement. Peoplev.Sherman 10Wend 
298. . ' • 

So maya servant taking to his own use 
the money, goods, &c., of his master and 
those of other persons coming unde~ his 
care by reason of his employment. People 
v. Hennessy, 15 Wend. 147. 

S? may !I bar-keeper fraudulently con
verting to hIS own use a letter containing 
money, with which he was sent to the post
office. People v. Dalton, 15 Wend. 581. 

If a servant appropriates to his own use 
bank-bills, obtained by him at a bank on a 
check drawn by his master, it is an e:nbez
zlement, and not a larceny. Common
wealth v. King, 9 Gush. 284. 

The treasurer of a railroad corporation 
is an " officer, agent, clerk, or ·servant of an 
incorporated company," within Mass. Rev. 
Stat. ch. 126, § 29, relating to embezzlement 
by such persons. Commonwealth v. Tuck
erman, 10 Gray, 173. 

The state treasurer is an "officer" in
clud~d within Micb. Compo Laws, § 5771, 
maklOg any officer, clerk, or otber person 
employed in the treasury of tbe state liable 
to punishment for embezzlement; and the 
:word treasury refers to no particular build-
109 or locality; but money is "in the treas
ury" when witbin the custody or control of 
the treasurer. People v. McKiimey 10 
Mich. 54. , . ' • 

A person who is employed to collect bills 
for the proprietors of a newspaper estab
lishment, and converts to his own use the 
money whicb he collects for them, is not 
such an agent or servant in respect of the 
money he collects, as to be punishable for 
embezzlement for converting it. Common
wealth v. Libbey, 11 Mete. (Mass.) 64. 

Neither is a constable who is employed 
to collect demands. People v. Allen, 5 
Den. 76. 

Neither is a person casually employed 
by an individual to receive money in a sin
gle message and pay it out. Lewis v. Ken
dall,6 How. Pro 59. 

Neither is a tenant in common with an 
in~estate, wh? removes the property, but 
WIthout denYlOg the right of the estate, or 
refusing to account. Batchelder V. Tenney, 
27 Vt.578. 

A mechanic receiving materials to be 
made into shoes at his own shop is not an 
agent or servant of the person furnishing 
the leather, within the law of emhezzlement. 
Commonwealth V. Young, 9 G!'aY, 5. 

Fraudulent conversion to one's own use 
of money paid to him by mistake is not em
hezzlement, within Mass. Stat. 1857, ch. 233. 
Commonwealth V. Hays, 14 Gray, 62. 

Under Ky. Rev. Stat. ch. 28, art. 12, § 1, 
the agent of a corporation is liable for em-
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bezzlement if he fraudulently converts to 
his own use money" placed under his care 
or management as such officer;" but the 
rule is different as to the agent of an in
dividual. Such an agent does not com
mit a felony, unless he converts to his own 
use money intrusted to him for deliv('ry at 
some place, or to some p.erBon. Barclay v. 
Breckenridge, 4 Mete. (Ky.) 374. 

EMBLEMENTS. Crops; standing 
and ripening grain, the product of an
nualsowing. Also, an incorporeal right 
of one not the general owner of the soil 
to reap or gather such crops, in virtue ot 
his having sown it while in lawful occu
pation. 

Bouvier defines the word to mean the 
privilege of reaping the crop; Burrill 
and Jacob say it means the" profits" 
of the crop, which perhaps involvEls the 
same idea. Our observation is, that it is 
often used for the crops or grain them
selves; though, strictly, it may mean the 
privilege of reaping or gathering. Whar
ton and Mozley & Whiteley distinctly 
define the word as meaning the crops 
themselves. 

Emblements are the away-going crop; 
in other words, the crop which is upon the 
ground and unreaped when the tenant goes 
away, his lease having determined; and the 
right to emblements is the right in the ten
ant to take away the away-going crop, and 
for that purpose to come upon the land, 
and do all other necessary things thereon. 
Brown. , 

Emblements: the growing crops of those 
vegetable productions of the soil which are 
annually produced by the labor of the cul
tivator. They are deemed personal prop
erty, and pass as such to the executor or 
administrator of the occupier. Wharton. 

The vegetable chattels called emble
ments ate the growth of the earth produced 
annually, not spontaneously, but by labor 
and industry. Reiff v. Reiff, 64 Pa. St. 134. 

EMBRACERY. The offence of 
proffering to jurors money, eutertain
ments, entreaties, promises, or threats, 
or other improper inducements, with in
tent corruptly to influence their action. 
Embraceor, or embracer: a person guilty 
of attempting, by improper inducements, 
to influence a jury. 

Embracery is ahy attempt or effort cor
ruptly to influence a jury, whether it is suc
cessful or not. 'There is no such crime 
recognized by law as an attempt to commit 
embracery. State v. Sales,,2 Nev. 268. 

Embracery consists in an attempt to in
fluence a jury corruptly; whether this be 
done by persuasion or bribery is immate
rial. Grannis, v. Brandon, 5 Day, 260. 

Embraceor is one who, when a matter is 
in trial between party and party, comes to 
the bar with one of the parties, having re
ceived some reward so to do, and speaks in 
the case; or privately labors the jury, or 
&tands in the court to survey and overlook 
them, whereby they are awed or influenced, 
or put in fear or doubt of the matter. 
(Stat. 19 Hen. VII. ch. 13.) But lawyers, 
attorneys, &c., may speak in the case for 
their client~, and not bc embraceors; also, 
the plaintiff may labor the jurors to appear 
in his own cause; but a stranger must not do 
it: for the bare writing a letter to a person, 
or parol request for a juror to appear, not 
by the party himself, hath been held with
in the statutes against embracery and 
maintenance. (Co. Litt. 369; Hob. 294; 1 
Saund. 391.) If the party himself instruct 
a juroT, or promise any reward for his ap
pearance, then the party is likewise an em
braceor. And a juror may be gniltyof em
bracery where he, by indirect practices, gets 
himself sworn on the tales, to serve on one 
side. (1 Lill. 513.) Jacob. 

EMINENT DOMAIN. A superior 
right inherent in society, and exercised 
by the sovereign power, or upon delega
tion from it, whereby the subject-matter 
of rights of property may be taken from 
the owner and appropriated for the gen
eral welfare. 

Able jurists and writers have consid
ered eminent domain as a residuum or 
reserved portion of the right of property; 
as if society in the aggregate were con
ceived as the original owner of all sub
jects of property, and as parting with 
its ownership to individuals, reserving 
a right to recall the gift, in event of a 
public exigency requiring it to be re
sumed. Such a thought may be useful 
in systematizing human ideas of the 
subject, but it is in the last degree theo
retic. There are no facts to sustain or to 
contradict such reasonings: one has as 
good grounds for imagining that in the 
origin of things individuals owned all 
appropriated property, and that they 
gradually constituted society, and vested 
in it such general authority over prop
erty as seemed necessary, as there is for 
supposing that society was the primary 
owner, and gave property to individuals, 
reserving a right of recall. 

The latter theory is, however, the 
basis of many ideas and terms in the 
established law, and might well warrant 
defining eminent domain as a reserved 
portion of the property in things. But, 
as the words II eminent domain" and 
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" property" are ordinarily employed, 
we think the latter suggests a right com
plete in an owner. The whole property 
in land is usually deemed to be vested 
in the owner of the unlimited fee; and 
eminent domain presents itself to the 
mind as a right of government superior 
to property. Thus the language of 
N. Y. Const. 1846, § 13, -" all lands 
within this state are declared to be al
lodial, so that, subject only to the liabil
ity to escheat, the entire and absolute 
property is vested in the owners accord
ing to the nature of their respective es
tates," - better accords with an idea 
that eminent domain is a right outside 
of and superior to property, than with a 
theory that it is a portion of property, 
reserved by the state. 

Eminent domain must be distin
guished from public domain. The lat
ter is a concrete term, signifying the 
corporeal landed property owned by the 
state or nation. The former is an ab
stract right, - a right to take property of 
individuals for public use. 

Eminent domain is the right which a 
government retains over the estates of indi
viduals to r,esume them for public use. 
Wharton. 

It is the ultimate right of the sovereign 
power to appropriate not only the public 
property, but the private property of all the 
citizens within the territorial sovereignty, 
to public purposes. Charles River Bridge 
v. Warren Bridge, 11 Pet. 420, 641; Sy
monds v. City of Cincinnati, 14 Ohio, 147, 
173. 

The right of society, or of the sovereign, 
to dispose, in case of necessity, and for the 
public safety, of all the wealth contained in 
the state, is called eminent domain. Jones 
v. Walker,2 Paine, 688. 

Eminent domain is the highest and most 
exact idea of property remaining in the 
government, or in the aggregate body of 
the people in their sovereign capacity. It 
gives a right to resume the possession of 
the property in the manner directed by the 
constitution and the laws of the state, when
ever the public interest requires it. Beek
man v. Saratoga, &C. R. R. Co.,3 Paige, 45, 
73. 

The right of eminent domain confers 
upon the legislature authority to take pri
vate property for public purposes, when 
the public exigencies require it, subject 
only to the constitutional exaction of just 
compensation. Wells v. Somerset, &c. R.R. 
Co., 47 Me. 345. 

Eminent domain is distinguished from 
public domain, which is property, such as 
public lands, buildings, &c., owned exclu-

sively hy the state in the same manner as 
an individual holds his property. 2 Kent 
Com. 339; Memphis v. Overton, 3 Yerg. 
387; West River Bridge v. Dix, 6 How. 507. 

There is a manifest distinction between 
the taxing power and that of eminent do
main. Though both are means of appro
priating private property to puhlic use, yet 
taxation exacts money from individuals as 
their share of a public burden, the compen
sation being the benefits conferred by the 
government in the proper application of 
the tax; while, by the exercise of the 
power of eminent domain, private property 
is taken, not as the owner's share of a pub
lic burden, but as so much in excess of his 
share. Special compensation is therefore 
to be made. Blackw. Tax Titles, 1; and 
see TAXES. 

EMIT. Emit is never employed in de
scribing those contracts by which a state 
binds itself to pay money at a future day 
for services actually received, or for money 
borrowed for present use. Nor are instru
ments executed for such purposes, in com
mon language, denominated" bills of cred
it." "To emit bills of credit," as used in 

. the United States constitution, conveys to 
the mind the idea of issuing paper intended 
to circulate through the connnunity, for its 
ordinary purposes, as money; which paper 
is redeemable at a future day. This is the 
sense in which the terms have always been 
understood. Craig v. State of· Missouri, 4 
Pet. 410, 431; compare Briscoe v. Bank of 
Kentucky, 11 ld. 257. 

EMPHYTEUSIS. An estate in 
lands, under the Roman law, very anal
ogous to a fee farm, or perpetual lease, 
in English law. It gave an .occupant of 
lands the perpetual use, upon payment 
of rent. 

EMPLOYE, is more extensive than 
" clerk" or "officer." It signifies anyone 
in place, or having charge or using a func
tion, as well as one in office. Stone v. 
United States, 3 Ct. 0/ Cl. 260. 

The police of the capitol at Washington 
have been held to be "civil officers" or 
"employes," within the meaning of the 
joint resolution of congress of Feb. 22, 
1867 (14 Stat. at L. 569), giving increased 
compensation to certain civil employes of 
the government at Washington. Mallory 
IJ. United States, 3 Ct. of CI. 257. 

EMPLOYED. To be employed in 
any thing, means not only the act of doing 
it, but also to be engaged to do it; to be 
under contract or orders to do it. United 
States v. Morris, 14 Pet. 464, 475; United 
States v. The Catherine, 2 Paine, 721, 745. 

A statute that no person shall be em
ployed as a teacher, unless he has received 
a certificate, is not infringed because at the 
time when the teacher became engaged he 
had no certificate, if he subsequently, and 
before en tering upon the discharge of his 
duties as teacher, procured the requisite 
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certificate. The teacher is not " em
ployed" within the meaning and intent of 
this provision, until he engages in the dis
charge of his duties as teacher. The mis
chief intended to be guarded against was 
the teaching of a school by an incompetent 
person, and not the making of the contract 

~
bY an incompetent per on. 8 01 D~tric 

.'1 "~~i~o~S~t'~fffi~~~r or mi t1' 

venditor vendit quam maxime po
test. The buyer purchases for the low-
est price he can, the seller sells for the 
highest price he can. The law recog
nizes the right of both the buyer and 
seller to make each for himself the best 
bargain he can, by fair means, and does 
not interfere where no imposition is 
practised. The maxim is also cited as 
sustaining the rule that a person who 
sells property of another, acting as the 
agent or on behalf of such other, cannot 
properly become himself the purchaser. 

EN. In. The French equivalent of 
the Euglish and Latin preposition in, 
used as a component of many words and 
phrases of frequent occurrence in law j 
as to which, in their English or Latin 
form, see IN. Phrases which are com
monly or exclusively found in the French 
form are the following: 

En auter droit. In another's right. 
See AUTER DROIT. 

En demeure. In defa~t. Used in 
Louisiana of a debtor who fails to pay 
on demand according to the terms of his 
obligation. See Bryan v. Cox, 3 Mart. 
(La.) N. s. 574. 

En gros. In gross. Total; by whole
sale. 

En ventre sa mere. In its mother's 
womb. A term applied to a child be
fore birth. For some purposes - as of 
inheritance - a child yet en ventre sa 
mere is considered as in being. 

ENABLING ACT, or STATUTE. 
An enactment conferring power to do 
something which, before it was passed, 
the persons affected could not do, is 
often called an enabling statute. 

ENAJENACION. In a conveyance 
under Mexican law, the words enajenacion 
••. del terreno, without any limiting term, 
convey the fee of the premises, and not a 
usufruct therein. Mulford v. Le Franc, 26 
Cal,. 88. 

ENCLOSURE. Is not so broad a term 
as close. Porter v. Aldrich, 39 Vt. 326. 

Enclosure, in a statute limiting one's 

right to distrain beasts to those doing dam
age within his enclosure, means a tract of 
land surrounded by an actual fence, to
gether with such fence, and does not in
clude that part of a public highway of 
which the fee belongs to the owner of such 
adjoining enclosure. Taylor v. Welbey, 36 
Wis. 42. 

What fence surrounding is necessary to 
constitute such an enclosure that" any per
son may impound any beast found in his 
enclosure doing damage," under Vt. Gen. 
8tat. ch. 100, § 4, see Keith v. Bradford, 39 
Vi. 34. 

ENCROACH. To intrude upon, O(}; 
cupy, or use the lands or authority of 
another, as if by a gradual or partial as
sumption of right on the part of a neigh
bor. Compare ACCROACH. 

Encroachment: an unlawful gaining 
upon the rights or possessions of another. 
Cowel. 

En declaration de simulation. This 
is a form of action derived from the civil 
law, and in use in Louisiana. Its object is 
to cause to be judicially declared simulated 
acts, the appearance of which is contrary 
to truth. It should be distinguished from 
the revocatory action, the object of which 
is to avoid serious but fraudulent contracts. 
Erwin v. Bank of Kento.cky, 5 La. Ann. 1. 

The action en declaratirm de simulatirm is 
an action to have a contract declared j udi
cially a simUlation and a nullity, to remove 
a cloud from the title, and to hring back, 
for any legal purpose, the thin g sold to the 
estate of the true owner. Edwards v. Bal
lard, 20 La. Ann. 169. 

ENDOW. 1. To confer a right of 
dower. Endowing, or endowment: the 
assuring or bestowing dower upon a. 
woman. 

2. To make permanent provision for 
the-support of a corporation or institu
tion, by appropriating lands or funds as 
a source of regular and reliable income. 
Endowment, in this connection, often 
signifies the fund or property thus be
stowed. 

Endowment is wealth applied to any per
son or use. The assuring dower to a wo
man; the setting forth a su1licien t portion 
for a vicar towards his perpetual mainten
ance, when the benefice is appropriated. 
Cowel. 

It means the bestowing or assuring of 
dower on a woman. It is sometimes used 
metaphorically for the settling a provision 
upon a parson, or building of a church or 
chapel; and the severing a sufficient por
tion of tithes, &c., for a vicar, towards his 
perpetual maintenance, when the benefice 
18 appropriated. Jacob. 

The term is commonly applied to any 
provision for the officiating minister of a 
church, the provision usually consisting in 
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the setting apart of a portion of lands for 
his maintenance. Brown. 

Endowment, according to common right, 
is where the widow has assigned to her one· 
third out of each tract or parcel of the 
land. Where, by her consent, the whole of 
one or more of the several tracts or parcels 
is assigned to her, in lieu of one-third of 
each tract, this is called endowment against 
common right. French v. Pratt, 27 Me. 381. 

The words" endowment" and" fund," in 
a statute exempting from taxation tbe real 
estate, the furniture and personal property, 
and the" endowment or fund" of religious 
Ij.Ild educational corporations, are ejusdem 
generis, and intended to comprehend a class 
of property different from the other two, 
not real estate or chattels. The difference 
between the words is, that fund is a general 
term, including the endowment, while en
dowment means that particular fund, or 
part of the fund, of the institution, be
stowed for its more permanent uses, and 
usually kept sacred for the purposes in
tended. The word endowment does not, in 
such an enactment, include real estate. 
State v. Lyon, 32 N. J. L. 360. 

Endowment does not necessarily mean 
that land and tithes must be annexed to the 
living, in exclusion of any other provision 
or means of support; but a stipend, rents, 
emoluments, and advantages of any kind, 
given and secured to the minister or pastor 
of a church during the time he shall offici
ate as minister of such churCh, as a com
pensation for his services, is an endowment. 
Runkel v. Winemiller, 4 Har. &- M. 429, 451. 

Endowed schools. In England, 
certain schools having endowments are 
distinctively known as endowed schools; 
and a series of acts of parliament regu
lating them are known as "the en
dowed schools acts." Mozley &' W. 

ENEMY. In pnblic law, signifies 
either the nation which is at war with 
another, or a citizen or subject of such 
nation. It is sometimes applied where 
hostilities are in preparation only. And, 
in its application to individuals, it may 
mean a person in the service of a nation 
at war, though not its subject. 

Where a policy insured a vessel against 
perils by "enemies, pirates, and assailing 
thieves," and "all such losses wbich shall 
come to the damage of said steamer, ac
cording to the true intent and meaning of 
the policy," and the vessel was captured by 
an armed force acting nnder the authority 
of the so-called confederate states of Amer
ica., it was held that the loss was within 
the policy. Thongh the term enemies, 
when rigidly constrned, means public ene
mies, so that the policy in strictness would 
hardly cover the loss, yet as indemnity is 
the object of insilrance, and as it is a rule 
in marine policies that where the loss is of 

a like nature with the specified peril, or 
substantially within its meaning, the under
writers are liable, the loss should be 
deemed covered by the 'peril of "enemies" 
insured against. Monongahela Ins. Co. v. 
Chester, 43 Pa. St. 4111. 

Indians at peace with the United States 
are in no received sense of the word an 
enemy, and cannot be judicially considered 
as embraced within it. 4 Op. Att.-Gen. 81. 

ENFEOFF. Is the verb correspond
ing to the noun feoffment (q. v.), and 
means to vest a freehold estate in lands, 
by means of feoffment. 

ENFORCE. Power conferred by stat;. 
ute on state's attorneys to "enforce the 
collection of fines," &c., implies a power to 
receive the fine, or the amount of any judg
ment rendered for a fine, and to give a re
ceipt which will discharge the party; and 
the attorney may authorize the payment of 
the money into a bank or to a county treas
urer, for his use, instead of receiving it' 
directly. People v. Christerson, 59 Ill. 157. 

ENFRANCHISE. To make free 'of 
a city; to confer membership in a public 
corporation, involving political privi
leges and rights. To give political ca
pacity and power, .such as is exercised by 
members of the community in distinc
tion from officers. Enfranchisement: the 
gift of political freedom and capacity. 

The term was formerly cOl).nected 
with those features of the political sys
tem of England in early times, under 
which any right of an individual to vote 
upon election of officers or administra
tion of public affairs was a franchise aris
ing out of and dependent on his member
ship of some public corporation. It is 
now often used to mean a grant of such 
rights, without any implication of cor
pOl'ate membership. 

Enfranchise is to make free, or incorpo
rate a man into any society, &c. 

Enfranchisement takes place when a per
son is incorporated into any society or body 
politic; and it signifies the act of incorpo
rating. He that by charter is made a deni
zen or freeman of England, is said to be 
enfranchised, and let into the generalliber
ties of the subjects of the kingdom; and 
he who is made a citizen of London, or 
other city, or free burgess of any town cor
porate, as he is made partaker of those lib
erties that appertain to the corporation, is, 
in tbe common sense of tbe word, a person 
enfranchised. A villein was said to be en
franchised, when he was made free by his 
lord, and rendered capable of the benefits 
belonging to freemen. 

Enfranchisement is a word which is now 
used principally in three different senses: 

Of the manumission of slaves by their 
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masters, or by an act of the Bupreme legis
lature within whose jurisdiction they are. 

Of giving to a borough or other constit
uency a right to return a memher or mem
bers to parliament 

Of the conversion of copyhold into free
hold, giving the lord of the manor a com
pensa tion in money. secured, if necessary, 
by a mortgage, in lien of his manorial 
rights. IVlozley d- W. 

Enfranchisement of oopyhold, sig
nifies the conversion of a copyhold es
tate into a freehold. 

The mode of enfranchisement is regu
lated at the present day hy Stat. 4 & 6 
Vict. cb.. 35, and the copyhold acts, 1862 
and 1868, under which acts great facilities 
are afforded for the commutation of the 
lord's customary rights; moreover, enfran
chisement is rendered compulsory at the 
wish either of the lord or of the copyhold 
tenant, with this difference in the two cases, 
namely, tha.t if the compnlsory enfranchise
ment is made at the wish of the tenant, the 
commutation of the lord's rights consists in 
.a gross sum of money, either paid at the 
time of the completion of the enfranchise
ment, or secured hy a mortgage of the 
lands; whereas, when the compulsory en
franchisement is made at the wish of the 
lord, the commutation of his rights consists 
in an annual rent-charge issuing out of the 
lands enfranchised. The effect of enfran
chisement is, to discharge the lands of all 
customary incidents, e.g. the custom of de
scent to the cnstomary heir, and to annex 
to them all the incidents of freehold lands. 
Brown. 

ENGAGE. One definition is, "to bind 
by appointment or contract." In common 
parlance, it is often used as synonymous 
with promise. " I engage to do or omit to 
do an act," is nothing more than a promise 
to do or omit it. · Rne v. Rue, 21 N. J. L. 
369,379. 

ENGRAVE. Does not include the 
process of reproducing pictures hy means 
of photography. Wood v. Abhott, 6 Blatch! 
.326. 

ENGROSS. 1. To write in a gross 
or large, f!l-ir hand; to transcribe for 
permanent use. Engrosser: a scribe 
who copies documents in permanent 
form. Engrossing: the act or business 
of making formal permanent copies. 

The word, in this sense, is most fre
quently applied to deeds and to statutes, 
particularly the latter. which at one 
stage of legislative proceedings are 
"passed to be engrossed." 

2. Engrossing is also the name of an 
offence at common law, consisting in the 
practice of buying up large quantities 
of provisions with intent to enhance the 

market price by creating a scarcity, and 
there by to sell at a profit. 

The modern law scarcely recognizes 
this as a crime; though employment by 
speculators of fraudulent means to en
hance the price of merchandise which 
they hold in large quantities may be 
punishable. 

ENITIA PARS. The eldest's part. 
A term ap,plied in English law to the 
share which, upon a voluntary partition 
among coparceners, the eldest took by 
her right of first choice. 

ENJOIN. Is used in two senses ap-!. 
parently contradictory. Most frequently 
it signifies to prohibit by decree of a.t'P . 
court of equity. See INJUNCTION. 
Sometimes it means to command, as 
in such expressions as to enjoin silence. 

ENLARGE. Has some technical uses, 
but they do not involve any meaning of 
the word itself different from the ver
nacular sense, but are instances of mean
ing dependent on connection. To en
large an order or rule of court is to ex
tend or increase the time for complying 
with it. To enlarge an estate is to in
crease the tenant's interest, as where the 
tenant in remainder conveys to th.e ten
ant of the first estate, thus increasing 
his estate to a fee. To enlarge a prisoner 
is to set him at large or at liberty. An 
enlarging statute is one which extends a. 
right or remedy given by the common 
law. 

Enlarge is commonly used in .connec
tion with rules calling upon either party to 
an action or suit to do a certain thing by a 
specified day; the judges in such a case 
will, on sufficient grounds being shown for 
so doing, enlarge the time originally speci
fied for doing the act, in which case the 
rule is said to be enlarged, meaning that 
the time specified in it has been enlarged, 
i.e. extended. Brown. 

ENLIST. The words "enlist" and 
"enlistment," in law, as in common usage, 
may signify either the complete fact of en
tering into the military service, or the first 
step taken hy the recruit towards that end. 
When used in the former sense, as in stat
utes conferring a right to compel the mili
tary service of enlisted men, the enlistment 
is not deemed completed until the man has 
been mustered into the service. Tyler v. 
Pomeroy, 8 Allen, 480. 

Enlisted applies to a drafted man as well 
as a volunteer whose name is duly entered 
on the military rolls. Sheffield v. Otis, 101 
Mass. 282. 

A seaman who has passed his examinao 
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tion at the naval rendezvous only, and has 
not yet been examined and passed on tbe 
receh;ing ship, is not en).isted witljin tbe 
meanmg of section 11 of the act of March 
2, 1865 (10 Stat. at L. 628), providiJ.tg 
for tbe punisbment of any person who shall 
entice any seaman or, &c., wbo may have 
enlisted into the naval service, to desert. 
United States v. Thompson, 2 Sprague, 103. 

Enlistfilent does not include the entry of 
a person into the military service under a 
commission as an officer. Hilliard v. Stew
artstown, 48 N. H. 280. 

ENORMIA. Wrongs; unlawful or 
wrongful acts. See ALIA ENORMIA. 

ENROLL. To enter upon rolls of 
court, as to enroll a decree; to record; 
to register. Enrolment: recording or 
registration of documents. 

Enrolment of vessels. Under the 
United States laws regulating merchant 
shipping, vesselR engaged in the foreigu 
trade are registered, and those engaged 
in the coasting and home trade are en
rolled; and the words "register" and 
"enrolment" are used to distinguish 
the certificates granted to those two 
classes of vessels. Enrolment applies 
only to vessels employed in domestic 
commerce, - in voyages along the coast, 
or upon inland waters. The subject is 
regulated by Rev. Stat. tit. 50. See 
The Mohawk, 3 Wall. 566. 

ENS LEGIS. A being created by 
law; an artificial person. Applied to 
corporations, considered as deriving 
their existence entirely from the law. 

ENTAIL, v. To restrict the inheri
tance of lands to a particular class of 
issue; to create an estate of inheritance 
limited to a particular class of heirs. 
Entail, n.: an estate in fee limited to 
a particular class of issue; also termed 
an estate in tail. See FEE TAIL. 

Entail, in legal treatises, is used to signify 
an estate tail, especially with reference to 
the restraint which such an estate imposes 
upon its owner, or, in other words, the 
points wherein such an estate differs from 
an estate in fee-simple. And this is often 
its popular sense; but sometimes it is, in 
popular language, used differently, so as to 
signify a succession of life-estates, as when 
it is said that "an entail ends with A," 
meaning that A is the first person who is 
entitled to bar or cut off the entail, being_in 
law the first tenant in tail. Mozley If" W. 

ENTER. See ENTRY. 
ENTICE. The enticement to travel 

and find new homes, which is held out hy a 
children's aid society, heing necessary to 

the conduct of the society, and sanctioned 
hy the statute incorporating it, is not an 
unlawful enticement or solicitation. The 
words "entice," "solicit," (I persuade," or 
" procure," as used in the pleadings in an 
action, and acted upon by the courts, have 
been well defined: they import an initial, 
active, and wrongful effort. There is, in
deed, a ~ense in which the operations of a 
children's aid society, with its means of lib
eral aid, the opportunities it offers to travel, 
to visit new scenes, and find new homes,
very seductive to tbe youthful imagination, 
- may amount to a solicitation; but the 
enticement or solicitation thus implied 
springs from tbe very nature of, and is in
cident to, the enterprise, has its sanction in 
the act incorporating the society, is legiti
mate, and may fairly be contrasted with 
the wrongful enticement or solicitation, of 
which, either for correction or punishment, 
the courts take cognizance. Nash v. Doug
las, 12 Abb. Pro N. s. 187. 

ENTIRE. Indivisible; unbroken; 
undivided; whole. 

Entire contract. Where a contract 
consists of many parts, which may be con
sidered as parts of one whole, the contract 
is entire. When the parts may be consid
ered as so many distinct contracts, entered 
into at one time, and expressed in the same 
instrument, but not thereby made one con
tract, the contract is a separable contract. 
But if the consideration of the contract is 
single and entire, the contract must be held 
to be entire, although the subject of the 
contract may consist of several distinct 
and wholly independent items. 2 Pars. Cont. 
517. 

Entire day, signifies an undivided day, 
not parts of two days. An entire day 
must have a legal, fixed, precise time to 
begin, and a fixed, precise time to end. 
A day, in contemplation of law, comprises 
all the twenty-four hours, beginning and 
ending at twelve o'clock at night. Rohert
son v. State, 43 Ala. 325. 

Entire interest. Where a person in 
selling his tract of land sells also his en
tire interest in all improvements upon 
public land adjacent thereto, this vests in 
the purchaser only a quitclaim of his in
terest in the improvements. McLeroy v. 
Dnckworth, 13 La. Ann. 410. 

Entire use, benefit, &c. These words 
in the habendum of a trust-deed for the ben
efit of a married woman are eqnivalent to 
the words" sole use," or "sole and separate 
use," and consequently her husband takes 
notliing under such deed. Heathman v. 
Hall, 3 Ired. Eq. 414. 

ENTIRETY. In general, the whole. 
It is applied to estates. in which the en
tire or sole possession is in one person, 
as distinguished from a joint or several 
possession by two or more persons; in 
other words, tenants by entireties are 
seised per tout, and not also per my, 
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whereas joint tenants are seised et per 
my et per tout. The effects of snch a 
tenancy are, that neither tenant can 
convey the whole of his estate without 
the other, and neither can sever with
eut the other; and, upon the death of 
either tenant, the other takes the whole 
under the original gl'ant, and not, as in 
joint tenancy, by the new or independent 
title of sUl'vivO'rship. This species of 
estate arises, in particular, upon a convey
auce, where common-law rules obtain, to 
husband and wife as grantees. Each is 
deemed seised of the whole estate; and 
a conveyance by the hnsband alone will . 
be inoperative against the wife, in the 
event of her surviving. 

ENTRY. 1. As AN ACT RELATING 

TO' PRO'PERTY. 

The act of passing into or upon. En
ter: to go or come into 0'1' upon. In 
legal use, the words enter and entry are 
applied, in this sense, chiefly to lands 
and buildings. 

1. Entry upon lands, in general, means 
the actual taking possession of lands by 
going upon them. In a strict use of the 
terms, the entry for the purpose of tak
ing possession and the taking possession 
are distinct acts, but practically both 
are, in the ordinary legal use of the 
word, included in the meaning of entry. 

A right of entry is, by the common 
law, given to a person who has a right 
ef possession, as a remedy by which he 
may peaceably assert his right, without 
the formality of a legal action; and, 
once having peaceably entered and ob
tained the possession, he may retain it. 
Such a notorious· act, of ownership was 
always considered eqnivalent to a feudal 
investiture by the lord. The remedy by 
entry was allowed in all cases where the 
entry by the wrong-doer was unlawful. 
But where the original entry was lawfnl, 
and an apparent right of possession was 
thereby gained, the owner of the estate 
cannot retake the possession by mere 
entry: he must resort to his action. 
An en try upon lands in this seuse also 
was necessary, at common law, before 
a valid sale of land could be made: the 
vendor mnst have lawfully entered, ill 
erder to make livery of seisin - actnal 
delivery of possession - to the pnr
chaser. This rule was intended to pre-

vent the evils arising from the sale of 
pretended titles to land, and was based 
upon the same policy as the modern 
rule which declares void grants of lands 
which are at the time held adversely to 
the grantor. A similar entry was, 'in 
theory, necessary to sustain an action 
of ejectment; bnt this was, in practice, 
supplied by a fictitions entry, assnmed 
as a fact to support the action. 

Entry is a remedy which the law affords 
to an injW'ed party ousted of his lands by 
another person who has taken possession 
thereof without right. This remedy (which 
must in all cases be pursued peaceably) 
takes place in three only out of the five 
species of ouster, viz., abatement, intrusion, 
and disseisin; for as in these three cases 
the original entry of the wrong-doer is un· 
lawful, so the wrong may be remedied by 
the mere entry of the former possessor. 
But it is otherwise upon a discontinuance 
or deforcement, for in these latter two cases 
the former possessor cannot remedy the 
wrong by entry, but must do so by action, 
inasmuch as the original entry heing in 
these cases lawful, and therefore conferring 
an apparent right of possession, the law 
will not suffer such apparent right to be 
overthrown by the mere act or entry of the 
claimant. Brown. 

An entry at common law is nothing more 
than an assertion of title by going on the 
land; or, if that was hazardous, by making 
continual claim. Anciently, an actual en
try was required to be made and a lease 
executed on the land to sustain the action 
of ejectment; but now nothing of that kind 
is necessary: the entry and the lease, as 
well as the ouster, are fictions; and noth
ing is required but that the lessor sbould 
have the right to enter. A proceeding pre
cisely analogous obtained in the civil law. 
Innerarity v. Mims, 1 Ala. 660. 

2. In a broader sense, but one of less 
frequent nse, to enter upon land signi
fies to go upon it for some particular 
purpose. The ownership of land is ex
clusive, and, in general, an entry there
on without leave of the owner is a tres
pass. But the law gives authority to 
enter npon the premises of another in 
many cases: Instances are, the right to 
enter npon another's land to abate a 
nuisance; the right of a preprietor of 
goods or chattels to enter and retake 
them from the land of another; the 
right of a landlord to enter on the de
mised premises to make repairs, to 
demand rent, to distrain, &c.; the right 
of a traveller to enter an inn. . A like 
authority to enter for some particular 
pnrpose is often given by license. 
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3 .. In criminal law, a violent actual 
entry into a house or upon land, as dis
tinguished from a peaceable entry, is 
termed a forcible entry. Such entry 
constitutes an offence against the pub
lic peace at common law j and the term 
is frequently used to designate similar 
offences defined by statutory provisions. 
See FORCIBLE ENTRY. 

4. In criminal law, also, some act of 
entering-into a dwelling-house or other 
building is essential to complete the 
offence of burglary, in addition to the 
breaking. For this purpose, the least 
entry with the whole or any part of the 
body, hand, or foot, or with any instru
ment or weapon, introduced for the pur
pose of committing a felony, is sufficient 
to complete the crime. But while put
ting a finger or a pistol over a threshold 
or through a window may be an entry, 
making an opening with a bit or a crow
bar is not, even where the door or win
dow is penetrated, if these instruments 
are intended for breaking only. 

II. As A MATTER OF RECORD OR 
WRITING. 

The act of setting down, or causing to 
be set down, in writing; recording, or 
causing to be recordlld, in due form. In 
a like sense, to enter signifies to set down 
in writing; to inscribe j to record j to 
cause to be put down in writing, or re
corded. 

1. In popular use, enter means to set 
down in writing the particulars of a 
transaction in books of account or rec
ord j as the partiCUlars of a sale of goods 
in a merchant's account-books. Original 
entries of this description are, in general, 
admissible evidence of the transaction so 
recorded in the ordinary course of busi
ness. Different modes of keeping such 
accounts are distinguished, in the sci
ence of book-keeping, by the terms sin
gle entry and double entry. 

To enter a bill short is when a banker, 
baving received an undue bill from a cus
tomer, does not carry the amount to the 
credit of the latter, but notes down the re
ceipt of the bill in the customer's account, 
with the amount and the time when due. 
Whether, however, any given bill is to be 
regarded as "a short bill " (that is, not to 
be treated as cash) must dE'pend not so 
much upon whether it has been" entered 
ahort" as upon the surrounding circum
stances, and the general mode of dealing 

between the parties. (Exp. Sargeant, . t 
Rose, 153,154; Grant on Bankers.) Mozley 
g-W. 

2. Under the customs laws of the 
United States, to enter imported goods 
is to submit a statement or description 
of such goods, with the original invoices, 
to the collector, or other officer desig
nated by law, for the purpose of esti
mating the duties to be paid on such 
goods, and procuring their withdrawal 
from the custom-house, for consumption, 
transportation, or storage in warehouse, 
&c., as the case may be. The term is 
also used in the United States internal 
revenue acts to designate the making 
similar statements to the officers of in
ternal revenue. The manner of making 
such entries is regulated by the statutes. 

The word entry, in section 1 of the act of 
congress of 1863, prescribing forfeiture of 
goods attempted to be imported by any 
false entry, includes all the different kindS 
of entries known in the practice and regula
tions of the custom-house, - the entry for 
warehouse, the entry for consumption, with
drawal entry, entry for transportation, &0. 
If any owner of goods knowingly makes or 
attempts to make either of these entries by 
means of a false practice, the transaction is 
within the statute. The word entry means 
the entire transaction by which the im
porter obtains the entrance of his goods 
into the body of the merchandise of the 
country. Until the entire transaction be
tween him and the government is closed, by 
a withdrawal of, and payment of, the duties 
upon all the goods covered by tbe original 
paper called the" entry for warehouse," the 
entry contemplated by the statute is not 
completed; and any false practice any
where, from begiuning to end, may work a 
forfeiture. United States v. Baker, 5 Ben. 25. 

3. Under the provisions of the United 
States statutes relating to the public 
lands, any person entitled to a right of 
pre-emption or of homestead in such 
lands is authorized to enter a limited 
quantity with th\'l register of the land
office for the particular district. In 
these statutes the terms enter and entry 
designate the filing or inscribir.g upon 
the records of the land-office of the pro
ceedings in writing required, and not 
the actual going upon and taking pos
session of the land j although actual set
tlement and occupation is requisite to 
perfect the proceedings, and to obtain a 
patent for the land entered. 

4. The proceeding of depositing for 
copyrig4t, under the copyright laws qf 
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the United States, the title or descrip
tion of a book or other article, is fre
quently termed eutering for copyright; 
the statute, however, uses the words de
posit aud record, rather than enter or 
entry, except that· the notice of the 
copyright required by law to be inserted 
in or inscribed upon every copyrighted 
book or other article is, in one form, 
" Entered, according to act of Congress, 
in," &c. 

5. In legal procedure, en tel' is fre
quently applied to the putting a pro
ceeding on record in proper technical 
language and order. Originally, in the 
common-law practice, every step in an 
action was formally entered in the 
record; and an omission to enter even a 
continnance put an end to the proceed
ing. The jndgment record was made 
up of the various entries in the course 
of the action, actual or formal, arranged 
in order. Books containing forms of 
the proceedings in varions actions, as 
they appeared of record, were much re
lied on as precedents, and were com
monly called" books of entries." 

In modern practice, the formal entry 
in a particular record of the proceeding 
of each step in dne course is not so 
strictly required; bnt the terms enter 
and entry are still applied to the fil
ing of a proceeding in writing, such as 
.. notice of appearance by a defendant, 
and, very generally, to the filing of the 
judgment roll as a record in the office of 
the court. 

Entry of appearance. The filing or 
entering of record, on the part of the 
defendant in a suit, a statement that he 
comes into court, or is ready to proceed 
in the action. But, besides a formal 
entry to this effect, almost any step or 
proceeding taken, from which it may be 
implied that the defendant submits him
self to the jurisdiction, is deemed, in 
practice, equivalent to a regular entry of 
appearance. See ApPEAR. 

In the former English practice, the entry 
of appearance in a chancery suit was made 
by the defendant or his solicitor leaving 
with the clerk of records and writs a slip of 
paper, with words indicating that he entered 
an appearance at the snit of the plaintiff, 
the name and address of the solicitor being 
added. If the defendant failed to enter an 
appearance, the plaintiff might enter an ap
pearance for him. (Hunt Eq.) The form 

of entering an appearance in an Itction at 
common law was almost precisely similar. 
The memorandum of appearance required 
under the judicatnre act of 1876 is sub
stantially in the same form, with a state
ment appended that the defendant does, or 
does not, reqnire a statement of the plain
tiff's complaint to be delivered to him. 
Mozley ~ w. 

The meaning of the phrase entry of an 
appearance must be interpreted by the 
course and practice of the particular court. 
Whatever is held in such court to be a sub· 
mission to its authority in the cause, whether 
coerced or voluntary, must be deemed an 
appearance; and, further, when such sub
mission has been once made, it cannot be 
retracted. Cooley v. Lawrence, 6 Duer, 606. 
And see U. S. Dig. tit. Action. 

Entry of cause for trial j or Entry on 
the roll. These phrases designated, in Eng
lish practice, the proceeding by a plaintiff 
in an action Who had given notice of trial, 
depositing with the proper officer of the 
court the nisi prius record, with the panel of 
jurors annexed, and thus bringing the issue 
before the court for trial. 

Entry of judgment. Judgment is 
entered in an action by preparing a 
statement or history of the proceedings, 
with the pleadings and other necessary 
proceedings in writing (either the orig
inal documents or transcripts of them), 
forming what is usually termed the judg
ment roll, and depositing this roll as a 
record in the office of the court. In 
practice, the roll or record is usually 
prepared by the attorney or solicitor of 
the successful party. See JUDGMENT . 

As used in Ga. Code, § 2863, making a 
judgment dormant, if no entry be made 
thereon for seven years, the word entry 
means a statement, signed by the sheriff, 
and dated, that the execution is placed in 
his hands with orders to make the money. 
Hatcher v. Gammell, 49 Ga. 676. 

III. As A REMEDY. 
The name writ of entry was ap

plied, in the old common-law practice, 
to a writ which lay to recover the pos
session of lands wrongfully withheld 
from the owner. It was a remedy of 
great antiquity in English law; was 
allowed iu several forms, and long con
tinued to be the usnal remedy for the 
recovery of the possession of lands. It 
is classed as a real action, and is alto
gether possessory in its nature, as it de
cides nothing with respect to the right 
of property, but only restores the de
mandant to that situation ill which he 
was, or by law ought to have been, 
before the dispossession. 3 Bl. Com. 
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180. In England, however, it was su
perseded in practice by the action of 
ejectment, and was finally abolisbed, 
with other real actions, by Stat. 3 & 4 
Wm. IV. ch. 27, § 36. 

A writ of entry was a writ made nse 
of in a possessory action, directed to the 
sheriff, requiring him to command the 
tenant of the land to render the same 
to the demandaut, because that he, the 
tenant, had not entry into the land in 
question, but by or after disseisin, intru
sion, or the like, made within the time 
limited by law for such actions; or 
that in case of his refusal so to render 
the land, then to appear in court to show 
the reason of his refusal. It was usual to 
specify in the writ the degree or degrees 
within which the same was brought, in this 
manner: 1. If the writ was brought against 
the party himself who did the wrong, then 
it only charged the tenant bimself with the 
injury; 2. If the writ was brought against 
an alienee of the wrong-doer, or against the 
heir of the wrong-doer, then it was said 
to be in the first degree, and charged the 
tenant in this manner: that he, the ten
ant, had not entry, but by, i. e., through, 
per the original wrong-doer who alien
ated the land or from whom it descend
ed to him; 3. If the writ was brought 
against a tenant holding under a second 
alienation or descent, then it was said to be 
in the second degree, and charged the 
tenant in this manner: that he, the ten
ant, had not entry but by, i. e., through, 
per, a prior alienee, to whom, cui, the 
original wrong-doer demised the same; 
4. If the writ was brought against a ten
ant holding under more thaI! two alieua
tions or descents, i. e., after two degrees 
were past, it charged the tenant in this 
manner: that he, the tenant, had not 
entry unless after, post, or subsequent 
to the ouster or injury done by the original 
wrong-doer. Brown. 

If the action be brought by tenant in 
tail, or tenant for life, it is said that both in 
tbe writ and count the demandant may 
state generally, that he was seised as of 
freehold; but it appears to be more regular 
to show tbe commencement of tbe particu
lar estate, both in the count and writ. If 
the action be brought on a disseisin done 
to the demandant's ancestor, the derivative 
title from that ancestor must be stated in 
the count; as the writ may be brought 
either iu the per, the per and cui, or the post, 
tbe count must be framed accordingly. Ros
coe Real Act. 182; 12 Pltila. Law Library~ 
N. s. 128. 

If a writ of entry was brought against 
the party that did the wrong, it charged the 
tenant himself with the injury. , But if 
such wrong-doer had made any alienation 
of the land, or if it had descended to his 
heir, that circumstance it was necessary to 
allege in the writ. One such alienation or 

descent made the first degree, called the 
per, because the form was non habuit in'JTes
Bum nisi per Gulielmum, - he bad not entry 
except throltgh William, - &c. A second 
alienation or descent made the per and cui, 
because the form was non habltit ingressltm 
nisi per Ricardum, cui Gulielmu8 iUud dimi
sit, - he had not entry except through Rich
ard, to whom William demised it, - &c. If 
more than two degrees were passed, the 
party complaining was barred of his writ 
of entry, and driven to his writ of right,
a long and final remedy, - to punish his neg
lect in not sooner putting in his claim. But 
the statute of Marlbridge, 52 Hen. m. ch. 
29' (passed in 1267-68), extended the writ 
of entry beyond these degrees. In such 
case, it was called a writ of entry in the post, 
because the words were nOTI habuit ingressum 
nisi post intrusionem quam Gulielmu8 in iIlud 
fecit, - he had not entry except after the 
intrusion which William made upon it. 
Mozley~ W. 

Enumeratio unius est exclusio 
alterius. The specification of one tbing 
is the exclnsion of a different thing. A 
maxim more generally expressed in the 
form, expres.~io unius est exclusio alterim, 
q. v. 

ENVOY. One sent'; a public minis
ter of high grade, though not fully equal 
to an ambassador. 

Eodem ligamine quo ligatum est 
dissolvitur. By the same tie by which 
it is bonnd it is dissolved. An obliga
tion is extiuguished in the same way as 
it is constituted. See the following 
maxim. 

Eodem modo quo quid constitui
tnI, eodem modo dissolvitur. In 
that mauuer in which any thing is con
stituted, in the same manner is it dis
solved. An obligation is extinguished 
in the same way as it is constituted. 
Thus, an obligation wbich has been 
verbally entered into may be dis
charged verbally; while an obligation 
constituted by writing under seal call 
only be discharged by an instrument of 
like solemnity. The maxim does not 
apply, of course, to an extinguishment 
by performance of an obligation; nor is 
it to be considered' as laying down a rule 
excluding all other modes of discharg
ing an obligation, but merely as point
ing out a proper means of effecting the 
discharge of any obligation, correspond
ing to the means by which it was con
stituted. In the Roman law, this rule 
was more strictly applied than in mod-
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ern practice j the same or corresponding 
words or acts being used in discharging 
any obligation which were used in cre
ating it. The maxim is sometimes ex
pressed in the form, eodem ligamine quo 
ligatum est dissolvitur. 

To affect debts due by specialty would, 
perhaps, require a seal, on the yrinciple, 
eodem modo quo .oritur, eodem modo dissolvi
tur; but short of that, an oral agreement, 
on good consideration, may modify or to
tally defeat a simple contract, accordingly 
as one or the other may appear to have 
been intended by the parties. Fellows v. 
Stevens, 24 Wend. 294. 

Equally to be divided. This phrase 
imports that each of the persons among 
whom the division is to be made is to take 
the same share. Henderson v. Womack, 
6 Ired. Eq .. 437. 

It relates to the quality of the estate; and 
not to its limitation. It creates a tennncy in 
common. Jackson v. Luquere, 5 Cow. 221. 

A testator's direction to his wife to divide 
a certain residue "equally between her re
lations and mine," was held to be properly 
executed by a division in her will equally 
between her and his relatives; namely, half 
to six of her relatives, and halfto nineteen of 
his relatives. Young's Appeal, 83 Pa. St. 59. 

EQUITABLE. According to natural 
right or natural justice j that which is 
just and right in a particular case, as 
distinguished from the strict rule of a 
general and positive law. Also, in a 
more technical sense, that which can 
only be sustained, or made available or 
effective in a court of equity, or upon 
principles of equity jurisprudence. See 
EQUITY. The word occurs most fre
quently in the following phrases: 

Equitable assets. Assets of a de
ceased person, which cannot be reached 
by his creditors by proceedings at law, 
but which niay be made available through 
a court of equity. 

Equitable assets are all assets which are 
chargeable with the payment of debts or 
legacies in equity, and which do not fall 
under the description of legal assets. 1 
Story Eq. Jur. § 552. 

Assets such as are recognized only in 
equity are termed equitable assets; and 
these, after satisfying all who have liens 
on any specific property, will be distributed 
among creditors of all grades, proportion
ably, i. e. without regard to legal priority; 
all dehts ranking equal, when conscien
tiously considered. Wharton. 

Equitable assignment. Snch an as
signment as gives the assignee a title 
which, though not cognizable at law, 
equity will recognize and protect. 

VOT. I. 

To make an equitable assignment there 
must be such an appropriation of the sub
ject-matter as to confer a complete and 
presen t right on the party intended to be 
provided for, even where the circumstances 
do not admit of its immediate exercise. A 
mere promise, though of the clearest and 
most solemn kind, to pay a debt out of a 
particular fund, is not an assignment of the 
fund, even in equity. If the holder of the 
fund retains control over it, such as power 
on his own accoun t, to collect it or to re
voke the disposition promised, that is fatal 
to the transaction as an equitable assign
ment. Christmas v. Russell, 14 Wall. 69. 

Equitable conversion. A change in 
the nature of property by which, for 
certain purposes, real estate is consid
ered as person aI, or personal estate as 
real, or transmissible and descendible as 
such. See CONVERSION. 

Equitable defence. The name ap
plied, in modem practice, to a defence 
to an action at common law on equitable 
grounds; permitted, in England, under 
the common-law procedure act of 1854. 
The term is used in a like manner in 
the practice under 'various codes of pro
cedure and practice acts in the United 
States, by which, usually, a defendant is 
allowed to avail .himself of both legal 
and equitable defences in the same 
action. 

Equitable estate. A right or inter
est in land, which is acquired by opera
tion of equity, or which is only recog
nized in a conrt of equity. 

That is properly an equitable estate or 
interest for which a court of equity affords 
the only remedy. Of this nature is the ben
efit of every trust, express or implied, which 
is not converted into a legal estate by the 
statute of uses. Others are : equities of re
demption, constructive trusts, and all equi. 
table charges. Burt. Comp . cb. H 

An equitable estate is an estllte an in
terest in which can only be enforced in a 
court of chancery. Avcry v. Dufrees, 9 
Ohio, 145. 

28 

It must not be supposed that courts of 
law never take any cognizance of equitable 
rights. Thus, for instance, a trustee de
frauding the parties equitably entitled 
under the trust may be criminally prose
cuted in a court of law. And for elections 
and other collateral purposes the equitable 
estate may be recognized in a court of law. 
Mozley ~ W. 

Equitable mortgage. A lien upon 
real estate, recognized in equity aM a 
security for the payment of money, and 
treated as a mortgage, although arising 
without any deed or express contract for 



EQUITY 434 EQUITY 

that distinct purpose. The most famil
iar example is the deposit of title-deeds 
by a debtor with his creditor; such a 
transaction is deemed a valid agreement 
for a mortgage, which amounts to an 
equitable mortgage, and is not within 
the operation of the statute of frauds. 
The term is also applied to a mortgage 
of a merely equitable estate or interest. 
And the lien of a vendor of real estate, 
as security for the purchase-money, is 
sometimes termed an equitable mort
gage. 

Wharton says that a mortgage is 
called equitable, where the subject of 
it is trust property; where it is an equity 
of redemptiou; where there is a written 
agreement only to make a mortgage; and 
where a debtor deposits the title-deeds 
of his estate with his creditor, or some 
person on his behalf. 

Equitable waste. Injury to a rever
sion or remainder in real estate; which 
is not recognized by 1,he courts of law as 
waste, but which equity will interpose 
to prevent or remedy. 

Equitable waste is waste which was 
hitherto cognizable only in a court of 
equity, as by a tenaut for life pulling down 
a mansion-house, or feIling timher standing 
for ornament, or doing other permanent 
injury to the inheritance. This kind of 
waste is forbidden, even to a tenant for life 
who holds without impeachmeut of waste; 
and this doctrine is recognized in the judi
cature act of 1875. Mozley !f" W. 

EQUITY. 1. Equality of rights; 
fairness in determination of conflicting 
claims; justice. 

2. That ~ystem of jurisprudence of 
historic rather than philosophic origin, 
which embodies an endeavor to moderate 
or vary the operation of strict rules of 
law, in classes of cases in which they 
would operate unfairly, by application 
of the principles of justice, according to 
the opinion of a judge authorized for 
the purpose. 

Equity, scarce known to our forefathers, 
makes at present a great figure. Like a 
plant graduaHy tending to maturity, it has 
for ages been increasing in bnlk; slowly 
indeed, but constantly; and at what dis
tance of time we are to take for its matu
rity is perhaps not easy to foretell. Courts 
of equity, limited originally within narrow 
bounds, have, in civilized nations, acquired 
an extent of jurisdiction that obscured, in 
a great measure, the courts of law. Arevo
lution so signal wiII move every curious 

enquirer to attempt, or to wish at least, a 
discovery of the cause. But vain will be 
the attempt till first a clear idea be formed 
of the difference between law and equity. 
The former, we know deals in precise rules: 
but does the latter rest on conscience solely 
without any rule~ This would be unsafe, 
while men are judges, liable not less to par
tiality than to error. Nor could a court 
without rules ever have attained that 
height of favor and extent of jurisdiction 
which courts of equity enjoy. A court of 
equity must then be governed by rules and 
principles. One operation of equity, uni
versally acknowledged, is to remedy im
perfections in the common law, which some
times is defective and sometimes exceeds 
just bounds. This suggests a hint. As 
equity is constantly opposed to common 
law, a just idea of the latter will probably 
lead to the former. 

After states were formed and govern· 
ments established, courts of law were in
vented to compel individuals to do their 
duty. This inllovation, as generally hap· 
pens, was confined within narrow bounds. 
To these courts were given power to enforce 
duties essential to the existence of society: 
such as that of forbearing to do harm or 
mischief. Power was also given to enforce 
duties derived from covenants and promises, 
as tended more peculiarly to the well-being 
of society. The enforcing these duties by 
established authority was a great imp'rove
ment, which gave full satisfaction. without 
suggesting auy thought of proceeding any 
fa·rther. To extend the protection of a 
court to natural duties of every sort would, 
in a new experiment, have been reckoned 
too bold. But when the great advantages 
of a court of law were experienced, its 
jurisdiction was gradually extended, with 
universal approbation, to every coveuant 
and every promise. It was extended also to 
other matters, till it embraced every obvious 
duty arising in common and ordinary deal
ings between man and man; while causes 
of an extraordinary naturc, were appro
priated to the king and council. Such ex· 
traordinary cases, multiplying greatly by 
complex and intricate connections among 
individuals, daily discovered, hecame a 
burden too great for the king aud council. 
In order therefore, to relieve this court, ex· 
traordinary cases of a civil nature were, in 
England, devolved upon the court of chan
cery. This made it necessary to give a name 
to the more ordinary branch of law which 
is the province of the common or ordinary 
courts of law. It is termed "the common 
law;" and in opposition to it, the extra
ordinary branch which devolved on the 
court of chancery is termed equity: the 
name being derived from the natnre of the 
jurisdiction, directed less by precise rules 
than secundum mquum et bonum, or accord
ing to what the judge in conscience thinks 
right. Thus equity, in its proper sense, 
comprehends every matter of law that by 
the common law is left without remedy; 
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and supposing the boundaries of the com
mon law to be ascertained, there can no 
longer remain any difficulty about the 
powers of a court of equity. With respect, 
then, to the common law, it is evident from 
the foregoing deduction that it has not a 
precise, natural boundary, but in some 
measure is circumscribed by accident and 
arbitrary practice. Ld. Kames Prin. of Eg. 

Equity is a portion of law accidentally 
severed from the common law. A very 
short acoount of the origin of equity will 
show this to be a correct statement, and 
that the separation of the two jurisdictions 
is not due to any difference in principle, 
but solely to historical circumstances. The 
history of the separate jurisdiction dates 
from the reign of Richard n. (1377). In 
this reign, poor suitors took courage to ap
peal to the prerogative jurisdiction of the 
chancellor, as the representative of the 
king, for that redress which they could not 
get at common law. But in the majority 
of instances where the chancellor was thus 
appealed to, it was admitted that while 
the common law recognized the plaintiff's 
rights, yet, by reason of the special cir
cumstances, the redress there would be in
adequate. The common lawyers soou saw 
the mischief this new jurisdiction was likely 
to do them, and we find a perpetual strug
gle going on against the chanccllor's au
thority; in 1389 the commons petitioned 
that no man might be brought before the 
chancellor or the king's council for matters 
remediable at the common law; but the 
king answered that he would keep his 
regality as his predecessors had done before 
him. In four years afterwards a second 
petition was presented to tbe same effect, 
and again in six years (1399) a simllar 

, petition was presented to the new King, 
Henry IV., who answered that the statutes 
should be kept, except where one party 
was so great and rich and the other so 
poor that he could not otherwise have 
remedy. The complaint always was, not 
that the chancellor was introducing new 
law, but that he was usurping and sup
planting the jurisdiction of the common
law courts. This accounts, historically, for 
the rise of that portion of equity jurispru
dence which does not conflict with the com
mon law, except so far as it anticipates it 
on its own domain by providing a more 
efficacious remedy. The other portion of 
equity jurisprudence, which deals with 
trusts, a scparate subject-matter, took its 
origin about the same time, because the 
common law would not recognize mere 
fiduciary obligations, nor provide appro
priate writs to enforce their observance. 

The greatest, authorities of this day have 
differed on the subject of the relation which 
equity. has berne to the common law during 
its separation from it '; but it has become 
in fact, as it will hereafter be in name, a 
part of law, deciding in its own sphere ac
cording to precedents and fixed rules. 

The following is an accurate definition, 

or rather description, of equity, as admin
istered in courts of chancery: That part of 
the law which, having power to enforce 
discovery, (1) administers trusts, mortgages, 
and other fiduciary obligations; (2) admin
isters and adjusts common-law rights where 
the courts of common law have no ma
chinery; (3) supplies a specific and preven
tive remedy for common-law wrongs where 
courts of common law only give subsequent 
damages: Chute. Eg. 4. 

Equity is not synonymous with natural 
justice, but has a narrower signification; 
for not only does the court (in order tha t 
it may have some rule to proceed by, and 
not leave the rights of individuals to depend 
solely on the particular opinion of the party 
holding the great seal), strictly adhere to 
principles which have been s1\ccessively 
enunciated by its various judges in adju
dicating on the causes which have been 
brought before them, notwithstanding the 
enforcement of such principles may in par
ticular instances occasion injustice; but it 
also leaves many matters of natural justice 
to be disposed of furo conscientire, from the 
impossibility of framing general rules re
specting them, and from the mischief and 
inconvenience which would arise from at
tempting judicially to enforce such moral 
duties as charity, gratitude, or kindness, or 
even positive engagements which are not 
founded on a good or valuable considera
tion. Equity therefore, in its technical 
sense, con tradistinguished from natural and 
universal equity or justice, may well be 
described as a "portion of justice" or natural 
equity, not embodied in legislative enact
ments, or in the rules of common law, yet 
modified by a due regard thereto and to 
the complex relations and conveniences of 
an artificial state of society, and adminis
tered in regard to cases where tne particu
lar rights, in respect of which relief is 
sought, come within some general class of 
rights enforced at law, or may be enforced 
without detriment or inconvenience to the 
community; but where, as to such particn
lar rights, the ordinary courts of law can
not, or originally did not, clearly afford 
adequate relief. Roberts, Prin. of Eg. 

Equity, in its technical and scientific legal 
use, meaus neither natural justice nOr even 
all that portion of natural justice whicb is 
susceptible of being judicially enforced. It 
has a precise, limited, and definite significa
tion, and is used to denote a system of jus
tice which was administered iIi a particular 
court, - the English high court of.chancery, 
- which system can only be understood 
and explained by studying the history of 
that court, and how it came to exercise 
what is known as its extraordinary juris-
diction: Bispham Prin. of Eg. 1. . 

Equity is the term commonly used to 
designate that portion of the law which is 
administered by the courts of chancery in 
Lincoln's Inn and at the rolls. Equity, in 
this sense, is wider than law, and narrower 
than natural justice or natural equity,,in 
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the extent of the matters which are the 
subjects of its jurisdiction. Equity can
not be defined in its contents otherwise 
than by an enumeration of its various 
subject-matters, being_ trusts, mortgages, 
administrations, &C. Brown. 

The distinction between equity in the 
technical sense and law, is truly matter of 
history, and not matter of substance. 'rhe 
short sum of the matter is this, that the 
court of chancery recognizes certain rights 
and applies certain remedies, which the 
courts of law might have equally recognized 
and applied, but did not. Ha:ynes Eq. 
Lect. 1. 

Eq uity is not the chancellor's sense of 
moral right, or his sense of what is equal 
and just, but is a complex system of estab
lished law; and an equitable maxim - as 
equality is equity - can' only be applied 
according to established rules. Savings 
Inst. v. Makin, 23 Me. 360. 

The word equity, in the oath admiols
tered to the special jury on appeals in 
common-law cases, under the statute of 
Georgia, is synonymous with law, mean
ing a system of jurisprudence governed by 
establisbed rules; and bound down by pxed 
precedents. The special jury is sworn to 
try the cause according to equity and the 
opinion they entertain of the evidence, 
and not their opinion of equity, as well as 
of the evidence. Thornton v. Lane, 11 Ga. 
459. 

Equity, as used in the Georgia relief act 
of 1868, providing that the jury, under cer
tain circumstances, may reduce the plsin
tiff's claims according to the equities be
tween the part.ies, does not mean a whim 
of the jury, nor mere mercy, but that fair 
and honest duty which each owes to the 
other, growing out of the contract, or aris
ing between them since. Butler v. Weath
ers' 39 Ga. 524. 

Equity of redemption. The privi
lege accorded to a mortgagor to re
deem the mortgaged estate after non
payment, at the time appointed, of the 
money secured by the mortgage accord
ing to the legal obligation of the instru
ment. 

This right or equity of redE'mption is, in 
the contemplation of the court of chancery, 
the ancient estate in the property without 
change of ownership. It is therefore sub
ject to aU the limitations to which other 
equitable estates are liable, and is treated 
as an equitable asset. Wharton. 

An equity of redemption is an estate in 
lands, which may be devised or taken on 
execution, and which may descend to heirs 
and be subject to dower. Simonton v. 
Gray, 34 Me. 60. 

Equity of a statute. The sound in
terpretation of a statute the words of 
which may be too general, too special, 

or otherwise inaccurate or defective, is 
termed the equity of the statute. 

Equity to a settlement, or wife's 
equity. The right of a wife, recognized 
in equity, to have a portion of her equi
table property settled upon herself and 
her children. This right was originally 
granted to the wife when the husband 
sued in a court of equity for the purpose 
of reducing the property into his posses
sion, on the principle that he who seeks 
equity must do equity. The chancellor 
was accustomed, whenever a husband 
needed to file a bill in order to reduce 
property in right of his wife to posses
sion, to make it a condition of granting 
whatever relief was prayed, that the 
husband should settle a proper pOl·tiOll 
of the fund or property upon the wife. 
Subsequently, however, this equity was 
allowed to be asserted actively by the 
wife. The amount to be settled on the 
wife and children is in the discretion of 
the court, and varies according to cir
cumstances. 

EQUIVALENT. In patent law, tbe 
term equivalent, when used of machines, 
has a certain definite meaning; but when 
used with regard to the chemical actions of 
such fluids as can be discovered only by 
experiment, it means equally good. Tyler 
v. Boston, 7 Wall. 327. 

ERECT; ERECTION. To erect, 
when used in connection with a house, or 
church, or factory, is to bolld; and rio such 
building can be said to be erected until com
pleted. An indictment under 2 Rev. Stat. 
667, § 4, which makes it a felony to set fire 
to or burn " any building erected for the 
manufacture of cotton or woollen goqds, or 
both," cannot be sustained for sE'tting fire 
to a structure designed for such a factory, 
but of which part of the frame is not raised, 
and the part raised not entirely enclosed, 
the stairs not up, and no part ready for oc
cupation or for the reception of machinery. 
A building so incomplete is not a bollding 
" erected" for any purpose. McGary v. 
People, 46 N. Y. 163. 

The phrase, erection of any building, in 
an indenture pertaining to a party-waU, 
was held to mean more than partly rebolld
ing and adjusting to three old walls. Shaw 
II. HitchcQck, 119 Mass. 254. 

So, where a building, erected originally 
for a meeting-house, and suhsequently 
used for a joiner's shop, was extensively 
repaired, and converted into a dwelling
house, it was held that such repairs and 
alterations did not constitute the" erection 
of a dwelling-house," withiu a statute. 
Booth v. State, 4 Conn. 65. 

Erecting or repairing, in a mechanic'! 
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lien law, includes painting. Martine v. 
Nelson, 61 Ill. 422. 

The removal of a building from one part 
of a lot to another, where it is permanently 
located, is not erection within the meaning 
of a statute forbidding the erection of 
wooden buildings. Brown v. Runn, 27 
Conn. 332. 

Neither is elevating and enlarging a 
wooden building, although its character 
is materially changE'd. See Douglass v. 
Commonwealth, 2 Rawle, 262. 

ERROR. 1. Is used in a technical 
sense to signify such an error - that is, 
irregularity, mistake, or wrong ruling
as warrants a reversal of the judgment 
or proceeding infected, upon an appeal 
or writ of error; and a step or ruling in 
a cause, exposing the proceedings to be 
reversed, is called erroneous. 

Errors of fact, in N. Y. Code of Pro. 
§ 366, does not refer to an erroneous find
ing upon the evidence, but to those errors 
of fact which do not appear from the rec
ord or evidence; such as infancy, cover
ture, &C. Adsit v. Wilson, 7 How. Pro 64; 
Kasson v. Mills, 8 Id. 377; Biglow v. San
ders, 22 Ba~b. 147. See also U. S. Dig. tit. 
Appeal. 

To speak of an error in telegraphing 
implies a sending or delivering of the mes
sage. Baldwin V. United States T.elegraph 
Co., 6 Abb. Pro N. S. 405, 423. 

2. Error is also used as an elliptical 
expression for writ of error; as in say
ing that error lies; that a judgment may 
be reversed on error. 

The writ of error was a common-law 
method, by which a court of appellate 
jurisdiction might review the proceed
ings of an inferior court; and corre
sponded in common-law practice to ap
peal in equity, and in procedure framed 
according to the civil law. The general 
theory of the writ of error is that the 
party defeated below sues out a new 
writ in the appellate court to obtain a 
review of the proceedings. He is called 
the plaintiff in error, and the adverse 
party is the defendant in error. The 
course of proceedings upon the writ 
brings up to the appellate court the en
tire record of the proceedings below, in
cluding a bill of exceptions, by which 
the rulings of the judge below upon the 
trial are shown, in connection with so 
much of the evidence as is necessary to 
explain them. The plaintiff in error 
assigns errors upon this record. Upon 
these argnment is heard; and, if error 

to the plaintiff's injury is affirmativllly 
shown (all intendments are in favor of 
the proceedings below), a reversal of the 
judgment is the consequence. 

The course of proceedings upon a writ 
of error has been modified in several of 
the states by statutes; and in many more 
an appeal (g. v.) has been substituted 
for it, at least in civil actions. 

Until a comparatively recent date, a 
writ of error was not allowable in crim
inal causes; but modern laws have ac
corded it to persons convicted by a jury, 
as a means of reviewing the proceedings 
against them. 

Error juris Docet. Error of law is 
InJurIOUS. The party who mistakes the 
law must bear the consequences. 

Error scribentis nocere non debet. 
An error of the scribe ought not to in
jure. This maxim points to a distinc
tion between mistakes of law or f~t 
committed by a party to a transaction 
reduced to writing, as such, and errors 
attributable to the scrivener merely, or 
to the party in the capacity of scrivener. 
An error in the mere mode of writing 
down the transaction will not be allowed 
to injure. Clerical errors may be disre
garded or corrected. 

ESCAPE. An unlawful withdrawal 
from or relaxation of imprisonment. 

In its ordinary, popular sense, the 
word suggests only the voluntary with
drawalof a prisoner from custody; and 
this an actual and complete one. The 
word would only be considered applica
ble where a person in custody gets free 
and goes at large. The technical sense 
includes more than this: wrongful or 
careless relaxation of imprisonment by 
the officer in charge is called an escape, 
even in cases where the prisoner does 
not go at large. 

The meaning of the word must be 
considered in three aspects: as a default 
in duty by the sheriff 01' jailer, subject.
ing him to liability for damages at the 
suit of a creditor injured by the escape; 
as a misconduct, or even offence, by the 
prisoner, or by the officer; and as calling 
for a pursuit and recaption. Considered 
in the second and third of these aspects, 
the word, probably, has substantially its 
vernacular meaning. A prisoner does not 
commit the crime of escaping, nor is 
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authority for a recaption necessary, un
less there is a voluntary and complete de
parture from custody. But, in the first
mentioned use, which is the one most 
frequently observed, it has a wider ex
tension. When the civil liability of 
the sheriff to an execution creditor for 
an escape is in question, the general rule 
has been said to be that every liberty 
given to a prisoner not authorized by 
law is an escape. Colby v. Sampson, 5 
Mass. 310; Lowry v. Barney, 2 D. Chip. 
H. Escapes are chiefly either voluntary 
or negligent, this distinction depending 
on the conduct of the officer, not that of 
the prisoner. An escape which the offi
cer knowingly permits is vQluntary; one 
attributable to his omission of precau
tions only, is negligent. See Loosey v. 
Orser, 4 Bosw. 391; Littlefield v. Brown, 
1 Wend. 398; Lockwood v. Mercereau, 
6 Abb. Pro 206. But the sheriff may 
become liable to the creditor upon an 
escape of either kind. Warburton v. 
Wood,6Mo.8. In common-law phrase
ology, there are, indeed, three kinds of 
escape: voluntary escape, in which the 
sheriff permits the prisoner to go at 
large, and in which there is no defence 
to an action of debt on his official bond; 
negligent escape, where the prisoner 
breaks out of prison, and is at large 
without the consent of the sheriff, to an 
action of debt for which escape the 
sheriff can plead a recaption on a fresh 
pursuit; ~nd an escape effected by the 
act of God or the public enemies, but 
upon this kind no action of debt arises. 
Adams v. Turrentine, 8 Ired. L. 147. 
But the decisions upon the question of 
liability do not nse the word escape in 
the limited sense of meaning either com
plete or permanent liberty. Mere relax
ations of custody, not authorized by law, 
are called escapes when the liability of 
the sheriff is what is in question, though 
they have been termed constructive es
capes, in distinction from such as are 
actual. It is not a defence in behalf of 
the sheriff that the prisoner remains 
within the shrievalty, and has been at 
all times amenable to the execution. 
Warner v. Evens, 2 Tyler, 121; s. P. 

Pulver v. McIntyre, 13 Johns. 503. Thus 
the term has been used where the pris
oner went at large for a short time only, 

notwithstanding he returned to custody, 
Nall v. State, 34 Ala. 262; and see Dole 
v. Moulton,2 John.,. Cas. 205; Ballou 
v. Kip, 7 Johns. 175; where the prisoner 
was allowed to remain at night out of 
the cells, though in the jail-yard, Bart
lett v. Willis, 3 Mass. 86; or in rooms 
or buildings which, although portion of 
the jail, were not appropriated for cus
tody of prisoners, Freeman It. Davis, 7 
Id. 200; :Clap v. Cofran, !d. 98; Bur
roughs ,v. Lowder, 8 !d. 373; but see, to 
the contrary, Burns v. Brian, 1 Spears, 
131; Pattridge v. Emmerson, 9 Mass. 
122; Spear v. Alden, Hid. 444; Steere 
v. Field, 2 Mas. 486; where the plisoner 
was forcibly carried away by third per
sons, Cargill v. Taylor, 10 Mass. 206; 
Abbott v. Holland, 20 Ga. 598; but see 
Wichelhausen v. Willett, 12 AM. Pro 
319,21 How. Pro 40; where he was set 
at liberty on giving an improper form 
of poor-debtors' oath by mistake of the 
magistrates, Little v. Hasey, 12 Mass. 
319; or upon a discharge granted by a 
justice without proper authority, Van 
Slyck v. Taylor, 9 Johns. 146; or upon 
a bail bond which proved to b.J forged, 
Conyers v. Rhame, 11 Rich. 60; where 
he went ontside the jail liberties without 
lawful excuse, Reed v. Fullum, 2 Pick. 
158; Howard v. Blackford, 3 N. J. L. 
777; although he returned before action 
commenced, Briggs V. Cramer, 5 Id. 
49'8; where he was left in custody of 
private persons who had not lawful au
thority to detain him, Palmer v. Hatch, 
9 Johns. 229; where the sheriff allowed 
the prisoner to have the keys of the 
prison, thongh the latter did not go out
side the walls, Steere v. Field, 2 Mas. 
486; Wilkes V. Slaughter, 3 Hawks, 211; 
but see Currie v. Worthy, 2 Jones L. 
104. Where the coroner arrested the 
sheriff, and confined him in his own 
jail, this was held an escape, on the 
ground that a sheriff cannot be, in view 
of the law, imprisoned in the jail of 
which he has the charge. Day 11. Brett, 
6 Johns. 22. If the jailer is committed 
to his own jail, on execution by the 
sberiff, this. it is said, is an escape of 
the jailer, for which the sheriff is an
swerable, without the appointment of a 
new keeper; but it is not an escape of 
the other prisoners, if they are in fact 
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kept in . custody, under the authority of 
the jailer or his ageuts. Steere v. Field, 
2 Mas. 486. The liability of the sheriff, 
in cases like the above, has been differ
ently decided under variations in detail 
of circumstances, and in view of tbe 
positive obligations of the bond involved, 
or of some local law; but the word es
cape is freely used in the cases as signi
fying much less than actual, corporal 
freedom. 

By English law, an escape of a person 
lawfully arrested for felony or misde
me(tnor is an offence against public jus
tice, and punishable by fine or imprison
ment. Officers and others negligently 
permitting a felon to escape are punish
able by fine; but voluntarily permitting 
an escape amounts to the same kind of 
offence, and is punishable in the same 
degree as the offence of which the pris
oner is guilty, and for which he is in 
custody, whether treason, felony, or tres
pass; although, before the conviction of 
the principal party, the officer thus neg
lecting his duty may be fined and im
prisoned for a misdemeanor. 4 Steph. 
Com. 294. This is, in the United States, 
quite generally a subject of statutory 
regulation; the punishmeut for making 
or permitting an escape is that imposed 
by the local law. 

Escape-warrant, in English practice, is a 
process addressed to all sheriffs, &c., through
out England, to retake an escaped pris
oner, and commit him to proper custody. 
Wharton; Tumlins: 

ESCHEA T. This word, derived 
from a French verb signifying to fall, 
anciently meant that which fell. It is 
said that branches of trees which fell to 
the ground were called escheats. In 
very early times, however, in English 
real-property law, it came to be used to 
signify a falling back or reversion of an 
estate to the lord from whom it was 
held, upon some failure of the tenant to 
render the services upon which the ten
ancy was conditioned. This might be 
-either through failure of blood, that 
is, want of any descendants or heirs of 
the original tenant who should render 
the services ; 01' through crime of the 
tenant, that is, by reason of a felony 
or attainder. This last ground has been 
abolished; so that escheat, in England, 

now signifies a reversion of an estate to 
the grantor upon failure of heirs to the 
tenant. 

In the United States, escheat signifies 
a reversion of property to the state in 
consequence of a want of any individ
ual competent to inherit. The state is 
deemed to occupy the place, and hold 
the rights of the feudal lord. It is, in
deed, not quite practicable to deduce a 
practical system of rules on the subject 
from common-law principles of feudal 
tenure; but statutory. rules have been 
quite generally prescribed, so that, upon 
the whole, it may be said that, in this 
country, property of one who dies with
out any competent heirs reverts to the 
state, by a right known as escheat. 

Escheat is an obstruction of the course 
of descent; and consequent determination of 
the tenure, by some unforeseen contingency, 
in which case the land naturally results 
back, hy a kind of reversion, to the original 
grantor, or lord of the fee. 2 Bl. Com. 15. 

It is the casual descent, in the nature of 
forfeiture, of . lands and tenements within 
his manor, to a lord,. either on failure of 
issue of the tenant dying seised, or on ac
count of the felony of such tenant. Jacob. 

An escheat is partly in the nature uf a 
purchase as well as of a descent: it is a 
purchase, so far as it is necessary for the 
lord to enter on the reverted property, in 
order to complete his full ownership of it; 
and it is a descent, because the escheated 
estate follows the seigniory, and is inherited, 
along with it, by the lord's heir-at-law. The 
lord, on the escheat, takes the estate hy a 
title paramount to the tenant, since he is in 
in right of an estate out of which the ten
ant's interest was originally carved. It 
is, therefore, a mixed title, being neither a 
pure purchase nor a pure descent, but, in 
some measure, compounded of both. It dif
fers from a forfeiture, in that the latter is a 
penal ty fol' a crime personal to the offender, 
of which the crown is entitled to take ad
vantage by virtne of its prerogative; while 
an escheat results from tenure only, and 
arises from an obstruction in the course of 
descent. It originated in feudalism, and 
respects the intestate's succession. So, 
while the forfeiture affects the rents and 
profits only, escheat operates on the inheri
tance. Wharton. 

Escheat denotes that incident of feudal 
tenure by which the land reverts back to 
the lord upon the failure of a tenant to do 
the services. Escheat used to arise from 
two causes: propter de:fectum san,guinis, i,e. 
on account of the failure of heirs of the 
grantee; or, propter delictum tenentis, i.e. 
on account of the felony or attainder of the 
tenant. But, by Stat. 33 & 34 Viet. ch. 
23, no confession, verdict, inquest, convic-
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tion, or judgment of or for any treason or 
felony, or felo de se, is to cause any attain
der or corruption of blood, or any forfeiture 
or escheat. So that, at the present day, 
escheat, it appears, can only arise from the 
failure of heirs of the grantee. Brown. 

Escheator. The title of an officer 
whose function is to take charge, on 
the part of government, of escheated es
tates. 

ESCROW. A deed or other instru
ment delivered to a third person, to be 
held by him until the performance of a 
speCified condition, and then to be by 
him delivered to the grantee. 

The expression is sometimes found 
that a deed is delivered in escrow; as if 
escrow meant the condition 01' status of 
the instrument while in the conditional 
holder's hands. This is a doubtful use 
of the word. Properly, it seems to be 
equivalent to scroll, and denotes the in
strument itself. The sense is that the 
instrument is, pending a final delivery, 
not a full deed, but only a scroll, .. - a 
draught or memorandum. See Burrill. 

A deed is delivered as an escrow when it· 
is delivered conditionally, i.e. when it is 
delivered to a third person to keep until 
something be done by the grantee; and it 
is of no force until the condition is fulfilled. 
Jackson v. Catlin, 2 Johns. 248; Clark v. 
Gifford, 10 Wend. 310; White v. Bailey, 14 
Conn. 270. 

An escrow is a deed delivered to a third 
person upon a future condition to be per
formed by either party. It must be deliv
ered to a stranger, and the condition men
tioned. Jacob; Shep. Touch. 59; Raymond 
v. Smith, 5 Conn. 655; Jordan v. Pollock, 
14 Ga. 145; Bramam v. Bingham, 26 N. Y. 
483. 

A deed left in the hands of a co-obligor, 
to be delivered to the obligee on the perfor. 
mance of some conditiou, is an escrow. 
Johnlfon v. Baker, 4 Bam. {r Ald. 440; Pawl
ing 1'. United States,4 Cranch, 219; Jackson 
". Rowland, 6 Wend. 666; Hoboken City 
Bank t'. Phelps, 34 Conn. 92. 

Whether a deed handed by the grantor 
to the grantee for tbe purpose of being 
transmitted by the latter to a third person, 
to be held by such third person until the 
performance of a condition, is an escrow, 
see Bramam ... Bingham, 26 N. Y.483; Gil
bert v. North Amer. Fire Ins. Co., 23 Wend. 
43. 

ESNECY. The privilege of the eld
est. A privilege among coparceners, by 
which, upon a voluntary partition. the 
eldest has a right to the first choice of 
one of the parts of the estate after it is 
divided. Tbe privilege was considered 

personal, and descended to the heirs of 
the eldest coparcener. 

ESPLEES. An old term for the 
products which the ground or land 
yield; a.~ the hay of the meadows, the 
herbage of the pasture, corn of arable 
fields, rent and services, &c. The word 
has been anciently applied to the land 
itself. 

ESQUIRE. In English law, a title of 
dignity next above gentleman, and be
low knight. Also, a title of office given to 
sheriffs, sergeants, and barristers-at-law, 
justices of the peace, and others. 1 Bl. 
Com. 406; 3 Steph. Com. 15, note; Tom,. 
lins. It is familiarly employed iu the 
United States, but is a title of courtesy 
merely. 

ESSENTIALIA. Essentials. See 
ACCIDENTALIA. 

ESSOIN, or ESSOIGN. An old 
term for an excuse for not appearing in 
court. The first day of term was called 
essoin day, because it was assigned for 
hearing snch excuses. 

EST ABLISH. The word establish is 
found in various places in tbe United States 
constitution, in each of which it is used in 
a somewhat different sense. Thus," to es
tablish justice" seems to mean to settle 
firmly, to fix unalterably, to dispense or 
administer justice; "to establish a uni
form rule of naturalization, and uniform 
laws on the subject of bankruptcy," is 
manifestly used as equivalent to make, or 
form, and not to fix or settle unalterably or 
for ever; "to establish post-offices and post
roads" means to create, to found, and to 
regulate; "We, the people, &c., do ordain 
and establish this constitution," &c., signi
fies to create, to ratify, to confirm. The 
prohibition that congress shall make no law 
respecting an establishment of religIOn, 
prohibits any laws which shall reco!rnize, 
found, confirm, or patronize any particular 
religion or form of religion, permanent or 
temporary, present or future. 1 Story 
Canst. § 454. 

Authority conferred upon a municipal 
corporation to establish a market, a dispen
sary, &c., involves, as a necessary incident 
to that authority, power to purchase real 
estate for the purposes of a market. 
Ketchum v. Buffalo, 14 N. Y. 356; Beek
man v. People, 27 Barb. 260; People v. Low· 
ber, 28 ld. 65. \ . 

The right to establish a market inclndes 
the right to shift it from place to place. 
when the convenience or necessities of the 
people demand it, but gives no right to 
build one on the public highway. Wart· 
man v. Philadelpbia, 33 Pa. St. 202. 

The terms "incorporated banking com· 



ESTATE 441 ESTATt 

pany in this state," and" banking company 
established in this state," are not identical. 
The former necessarily implies a bank or
ga,nized under a legal charter or authority, 
in the form of a special act, or some gen
erallaw authorizing and giving a corporate 
character to such association. The term 
established may imply uothing more tban a 
voluntary association organized by its own 
independent agreement, and not in pursu
ance of any statute incorporation. Com
mouwealth v. Simonds, 11 Gray, 306. 

Establish ordinarily means to settle cer
tainly, or fix permanently, what was before 
uncertain, doubtful, or disputed. Smith v. 
Forrest, 49 N. H. 230. 

Established, as used in La. Civ. Code, 
§ 1099, means that a claim to property, 
doubtful as between a third person and the 
succession, is permanently settlcd and con
firmed. Weigel v. Betz, 18 La. Ann. 49. 

Establishment. In order that a par
ticular article or class of articles should 
constitute a part of a manufacturing estab
lishment, it is not essential that they be 
actually employed in the process of manu
facture. The establishment includes, also, 
all the usual and necessary appliances for 
storing, measuring, weighing, packing, and 
delivering the manufactured article, aftcr 
the process of lDanufacture is completed. 
Thus the tanks or reservoirs, and the prin
cipal meter of a gas company, used ior 
storing and measuring the gas preparatory 
to its distribution to the consumers, are a 
part of the manufacturing establishment, 
though they are not at all employed in the 
process of manufacture. And this fact 
would not be otherwise, though such reser
voir and meter migbt be located upon the 
premises of others, and at a distance from 
the place of actual manufacture. They are 
a part of the usual and necessary appli
ances of such an establishment, without 
which the gas manufactured could not be 
preserved or delivered to the consumer. 
Memphis Gas Light Co. v. State, 6 Coldw. 
310. 

ESTATE. Is used in several very 
variant senses. Only the context, or the 
circumstances under which it is em
ployed, can guide one in assigning to it 
the meaning intended. 

1. Iu what is considered the most 
proper technical sense of the term when 
used concerning property, it signifies 
the degree, quality, nature, and extent 
of one's interest iu or ownership of the 
subject-matter in question. In this use, 
it denotes not the things themselves 
which a man owns, but the abstract 
idea of his title to them. The various 
estates are the various rights, differing 
in extent and duration, which may by 
law exist in respect to things. It may 
have this meaning in respect to things 

personal as well as real; but the leading 
use of it, when quality or extent of 
ownership is the idea suggested, is in 
distinguishing the various titles to and 
interests in realty, as is more fully shown 
below. 

Estates in land are variously classified .l 
and named, according to the quantity of J 
interest, primarily into freehold estates !:. 
and estates not of freehold. The prin
cipal freehold estates are estates in fee- ~ 
simple, in fee-tail, otherwise called en- I 
tails or estates tail, and estates for life. q 
Estates not of freehold are estates for I 
years, at will, and at sufferance. E8tates 3 
upon condition form another class, of 6 
which mortgage is the most familiar 
example; estates by elegit and by sta.t
ute merclwnt are other instances. Es
tates are also classified with regard to 
the time at which they may be enjoyed 
into estates in possession and in expect
ancy, sometimes called expectant es
tates. Again, with respect to the num
ber and relation of their owners, estates 
are dividt\d into estates in severalty, in 
joint tenancy, in coparcenary, and in com
mon. 

For descriptions of the nature and 
incidents of these various estates iu real 
property, see the particular names by 
which they are designated; especially 
the articles CONDITION; COPARCENARY; 
CURTESY; DOWER; ENTAIL; EQUITA
BLE ESTATE; .ESTATE AT SUFFERANCE; 
ESTATE AT ,"VILL; ESTATE FOR LIFE; 
ESTATE FOR YEARS; EXPECTANT Es
TAn:; FEE; JOINT TENANCY; STAT
UTE MERCHANT; REMAINDER; REVER
SION; TENANCY IN COMMON. 

Estate in land, means the kind and quan
tum of one's interest therein. The term is 
susceptihle of every possible variation in 
which man can be related to the soil. Cutts 
v. Commonwealth, 2 Mass. 284. 

Estate is a very comprehensive word, and 
signifies the qualltity of interest which a 
person has, from absolute ownership down 
to naked possession; and the quantity of 
interest is determined by the duration and 
extent of the right of possession. Jackson 
v. Parker, 9 Cow. 73, 81. 

Alimony is not in itself an estate in the 
technical legal sense of that word; nor is it 
a charge upon the husband's estate (if he 
has one), but is a mere personal charge 
upon, or duty of, the husband, which the 
court will con.trol and enforce against him 
from time to time, at discretion, compelling 
the payment thereof from his income, 
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whether he has an estate or not. Camp
bell v. Campbell, 37 Wis. 206. 

2. Instead. of signifying the title or 
illterest, 'estate may mean the subject
matter of ownership; as in the phrases, 
proprietor of a valuable estate; income 
from .an estate; I devise all my estate j 
and the like. In this use, again, it may 
be used of personal property as well as 
real; but is seldom or never used of per
sonalty alone, and is most frequently 
used of realty alone. 

Estate, as used in N. C. Rev. Code, ch. 
U9, § 11, providing for nuncupative wills, 
does not embrace land. Smithdeal v. Smith, 
64 N. G.52. 

The word estate is a word of the great
est extension, and comprehends every spe
cies of property, real and personal. It de
scribes both the corpus and the extent of 
interest. ,Deering v. Tucker, 55 Me. 284. 

Estate comprehends every thing a man 
owns, real and personal, and ought not to 
be limited in its construction, unless con
nected with some other word which must 
necessarily have that effect. Sutton v. 
Wood, Cam. If' N 202. 

It means, ordinarily, the whole of the 
property owned by anyone, the realty as 
well as the personalty. Hunter IV. Husted, 
Busb. Eq. 141. 
. Estate may embrace both real and per

sonal property. Jackson v. Rohins, .16 
Johns. 537: United States v. Crookshank, 
1 Edw. 233; Havens v. Havens, 1 Sandf. 
Ok. 324, 334. 

The term real estate is not, as usually 
applied, a technical expression; for estate, 
strictly speaking, expresses the title or in
terest that one hath in lands or tenements. 
But, in common ,parlance, the word estate, 
used with the words real and. personal, has 
come to signify all the subjects of prop, 
erty, and to lie equivalent to the more tech
nical expression of things real and per
sonal. Bates v. Sparrell, 10 Mass. 323. 

Tpat estate, even when used so as to 
embrace personalty, does not include rights 
in action, see Pippin v. Ellison, 12 Ired. L. 
61' City of Louisville v. Henning, 1 Bush, 
38i ; McIntyre v. Ingraham, 35 Miss. 25; 
Sibbald's Estate, 18 Pa. St. 249. 

3. The meaning attributable to the 
word estate, when used in a will, is de
termined more by the circumstances aud 
context, as evincing the testator's inten
tion, than by any fixed definitions of 
the term. It will . be treated as mean
ing things owned by the testator, or as 
meaning his interest or ownership, ac
cording to his evident intention. 

Estate in a devise, is descriptive of the 
subject ~f property, or of the quantuin of 
interest according to the context .. It will 
pass a fee whenever the intention of the 

testator does' not restrict it to import a 
description rather than an interest. Ham
mond v. Hammond, 8 Gill st J. 436; Jack
son v. Merrill, 6.1ohns. 185; Hart v. 'White, 
26 Vt. 260; Arnold v. Lincoln, 8 R.1. 384. 

"Estate is sufficiently comprehensive to 
embrace every description of property; 
and a charge by a testator of his debts on 
his estate, will charge his lands with them, 
if used with other words which indicate 
such an intention; otherwise, if used 'alone, 
with no words indicating such intent. 
Archer v. Deneale, 1 Pet. 585. 

The word estate, in a will, is sufficient to 
pass a freehold >HI well as a ·chattel; it in
cludes estate, real as well as personal. 
Countess of Bridgewater v. Duke of Bolton, 
6 Mod. 106. 

A devise of a testator's estate, generally, 
passes both real and personal estate. Jack
son v. Delancey, 11 Johns. 365; BIewer v. 
Brightman, 4 McCllI'd, 60; Andrews v. 
Brumfield, 32 M':8s. 107. 

Estate, in a will, may carry real or per. 
sonal estate, or both, according to the man
ner of its use in different clauses of the 
will. Stump v, Deneale, 2 Cranch O. Ct. 
640; Den v. Snitcher, 14 N. J. L. 53. 

"Equity will not presume that, from a 
devise of · his estate, the devisor meant to 
include property, which in equity was not 
his own. Crostwaight v. Hutchinson, 2 
Bibb,407. 

A bequest of the testator's" estate, real 
and personal," does not apply to land of 
which he is in possession without color of 
title. Austin v. Hutland R. R. Co., 45 Vt. 
215. 

Where a testator puts real and personal 
estate in the executor's hands for disposi
tion, and gives to his · wife certain personal 
property in lieu of all demands on his estate, 
the word estate must be construed to mean 
real as well as personal. Norris v. Clark, 
10 N. J. Eq. 51. 

Estate, in "" devise of "all my estate," 
refers to quantity of testator's interest, as 
well as extent of land, and will carry the 
fee, if vested in testator. Donovan v. 
Donovan,4 Harr. (Del.) 177. 

The devise of all a man's estate, where 
there are not words to control or restrain 
its operation, shall be construed not merely 
to mean his lands, but the quantity of in
terest which he has in them, so as to pass 
an estate of inheritance, if he has one. 
Sometimes the word estate is enumerated 
with others, all descriptive of personal or 
chattel interests, so as to exclude real es
tate. Sometimes it is used as a word of 
mere local description, as, "my estate at" 
such a place. But where it can be con· 
strued to intend all one's real estate, with. 
out restriction, it carrIes a fee. Godfrey v. 
Humphrey, 18 Pick. 537. 

The words "residue of my estate," in a 
will, should be, ordinarily, construed as 
carrying real as well as personal property. 
It is true that estate is susceptible of differ
ent meanings, according to the connection 
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and the subject-matter: it may mean real or 
personal estate; or it may be descriptive 
of the locality, or quantity of land only; or 
of the quantity of time or interest therein, 
or both; and, when it is descriptive of the 
subject or property devised, it will be con
sidered as descriptive also of the interest 
in the subject, unless manifestly used in a 
different sense. But the phrase" residue of 
my estate," in a gift by will, is not re
strained to mean personal estate only, 
unless there are circumstances calculated 
to raise serious doubts of <the testator's in
tention. Den v. Drew, 14 N. J. L. 68. 

Estate is a word generally appropriated 
to real and not to personal property, though 
sometimes the latter will be included; hut 
a devise of "factory estate" was held to 
apply only to the realty, and not to include 
the machinery in the factory. Brainerd v. 
Cowdrey, 16 Conn. 1. 

4. In a very common use, estate signi
fies the entire condition, in respect to 
property, of an individual; as in speak
ing of a bankrupt, decedent, or insolvent 
estate, of administering upon an estate. 
Here not only property, but indebted
ness, is part of the idea. The estate does 
not consist of the assets only: if it did, 
such expressions as insolvent estate would 
be misnomers. Debts and assets, taken 
together, constitute the estate. It is only 
by regarding the demands against the 
original proprietor as constituting, to
gether with his resources available to 
defray them, one entirety, that the 
phraseology of the law governing what 
is called settlement of estates can be 
justified. 

Estate, in the Louisiana civil code, in 
the English text, has the same meaning as 
the word succession in the French text. It 
means the estate, rights, and charges which 
a person leaves after his death. Davis v. 
Elkins, 9 La. 135. 

5. Estate is employed outside the 
realm of property law altogether, to sig
nify the status, or condition, or rank of 
an individual; and also the division of 
the community into classes, as in the 
phrase, the estates of the realm. 

"Estate" and "degree," when used in 
the sense of an individual's personal status, 
are synonymous, and indicatll the individ
ual's rank in life. State v. Bishop, 15 Me. 
122. 

The three estates of the realm are the 
lords 'spjritual, the lords temp~ral, who sit 
together in one house of parhament, and 
the 'commons, who sit by themselves in the 
other. Some writers have argued, from 
the want of a separate assembly and sepa
rate negative of the prelates, that. the lo~ds 
spiritual and temporal are now.Ill'l"eahty 

only one estate; which is unquestionably 
true in erery effectual sense, though the 
ancient distinction between them still nomi
nally continucs. (1 Bl. Com. 153, 157; 2 
Stepk. Com. 326-331.) Mozley ~ W. 

Estate at sufferance. Where a ten
ant who has once come rightfnlly into 
possession of lands by permission of the 
owner continues to occupy them after 
the time during which he is entitled to 
hold them under such permission has 
expired, the law recognizes his interest 
in the lands as an estate at sufferance. 
It is not of frequent occurrence, and is 
only important with reference to the 
rule that in such cases the owner must 
enter on the land before be can snstain 
an action of ejectment to recover the 
possession from the tenant. 

Estate at will. An estate in lands 
arising by entry and possession of the 
tenant under a demise to hold at the 
will of the lessor. This estate occurs 
but infrequently; and is often turned 
into an estate for years, or an estate 
from year to year, by the operation of a 
statute or the decisions of the courts. 

Estate for life. A freehold estate in 
lands, not of inheritance, which is held 
by the tenant for his own life, or the 
life or lives of one or more other per
sons, or for an indefinite period, which 
may endure for the life or lives of per
sons in being, but not beyond the pe
riod of a life. Washb. Real PI"'1P. 88. 
An estate during widowhood is also 
classed with estates for life, as of simi
lar nature. An estate for the tenant's 
own life is called absolutely an estate 
for life; but when it is for another's 
life, it is called an estate pel' autl"e vie. 

In early English 'law, an estate for 
life was both the largest and the smallest 
estate in lands, being, in fact, the only 
recognized estate. It was the largest 
estate in lands, for the reason that the 
lord would not grant a larger one, the 
condition of the tenure being that the 
tenant should be personally competent to 
discharge the feudal services annexed to 
it; and it was also the smallest estate, -
for the reason that the vassal might in 
all cases hold for life, conditionally, 
upon his continuing competent to dis
charge the feudal services. A grant of 
lands was originally a grant to the vas
sal, so long as he personally could hold 
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them, and not longer j in other words, it 
was an estate for his own life. 

Estate for years. All interest in 
lands entitling the tenant to the posses
sion for a fixed and determinate period 
of time j usually arising by virtue of a 
contract ill the nature of a lease. Though 
the time for which it will endure is a 
single year, or even less, it is not the 
less called an estate for years. 

This class of estates embraces such as 
are for a single year, or for a period still 
less, if definite and ascertained; such as a 
term for a fixed number of weeks or months, 
as well as those for a definite number of 
years. Brown v. Bragg, 22 Ind. 122. 

Estate tail. An interest in lands or 
tenements given to a person and heir of 
his body. Brown. 

Estate t~, quasi When a tenant for 
life grants hie estate to a man and his 
heirs, as.these words, though apt and proper 
to create an estate tail, cannot do so, be
cause the grantor, bc,ing only tenant for 
life, cannot grant in perpetuam, therefore 
they are said to create an estate tail quasi, 
or improper. Brown. 

Estates less than freehold; estates 
of freehold. These expressions relate to 
a distinction in real-property law, between 
various interests in lands and tene~ents, 
classified according to the interest which 
the tenant that is occupant or possessor has 
in the property, measured by the duration 
and extent of his right of enjoyment; ac
cording, in other words, as it is to subsiit 
for an uncertain period, as during his own 
life or for the life of another man, - or is 
to determine at his own decease or remain 
to bis descendants, - or is circumscribed 
within a certain number of years, months 
or days, - or is indefinite or unlimited, be
ing vested in him and his representatives 
for ever. Jacob; TOn/li1UJ. 

Estatell of inheritance; estates not 
of inheritance. Estates of freehold may 
be considered either as estates of inberi
tanoe or estates not of inheritance. The 
former are again divided into inheritances 
absolute, or fee simple, and inheritances 
limited, or subject to conditions or qualifica
tions. Jacob; Tomlins . 

Estates of the realm. The three 
branches of tbe British legislature; the 
lords spiritual, the lords temporal, and the 
commons. A notion is entertained by many 
that the three estates of the realm are the 
king, the lords, and the commons; this, 
however, is an error. (3 HaU. lYlid. A. ck. 
6, Pl. 3.) Wharton. 

ESTOPPEL. The past acts or decla
rations of a persqn are, under certain 
circumstances, regarded in law as war
ranting that he should be precluded or 
prohibited fro~ contradicting them, 

whatever the truth and right may ori~ 
inally have been. This kind of restric
tion upon putting forward assertions' or 
claims which may be in their own na
ture correct or well founded, is termed, 
when it arises from what the party or 
those for whom he is responsible has 
done or said, estoppel. That it should ' 
be deducible from the act of the party 
seems implied. in the term. For al
though a private statute might perhaps 
create an estoppel, which would be called 
an estoppel by record', yet restrictions 
imposed by general laws, such as the 
statute of limitatiol)s which forbids a 
creditor to demand a debt after lapse of 
a certain term of years, not upon any 
ground of probability of payment for
gotten, but for the sake of quieting the 
community in respect to demands long 
neglected, are never called estoppels; 
though difficult to distinguish from 
them, unless the distinction is that they 
are impose.d by law, not drawn upon the 
party by his own act or word. If this 
is the distinction, the line between es
toppel by a judgment, and what might 
be called estoppel by statute, is v.ery 
fine. 

Estoppels are of three kinds. 1. By 
matter of record, which imports such 
absolute and incontrovertible verity, 
that no person against whom it is pro
ducible shall he permitted to aver against 
it. A record generally concludes the 
parties thereto, and their privies, whether 
ill blood, in law, or by estate. 

2. By deed. No persou can be al
lowed to dispute his own solemn deed, 
which is therefore conclusive against 
him and those claiming under him, 
evell as to the facts recited in it. The 
general rule is, that an indenture estops 
all who are parties to it, while a deed
poll ouly estops the party who executes 
it, since it is his sole language and act. 

3. Equitable estoppel, or, as it is 
termed in t)le earlier cases, estoppel in 
pais. This is founded on the principle 
of natural justice that when a person 
has done or said something with intent 
to influence the dealings of another, and 
that other has acted upon faith of it, 
the former ought not to be permitted to 
change it, to the injury of the latter. A 
familiar example is where an owner of 
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property has stood by and seen it sold 
without disclosing his title and objec
tion to the sale; in such case, he is pre
cluded by estoppel from claiming the 
property from one who was led to buy it 
and pay the price, by the supposition 
that the sale was authorized. To estab
lish this species of estoppel, it must be 
shown: that the person sought to be 
estopped has made an admission or done 
an act with the intention of influencing 
the conduct of another, or which he had 
reason to believe would influence his 
conduct, inconsistent with the evidence 
he proposes to give, or the title he pro
poses to set up; that the other party 
has acted upon or been influenced by 
such act or declaration; that the party 
will be prejudiced by allowing the truth 
of the admission to be disproved. Brown 
v. Bowen, 30 N. Y. 519. An equitable es
toppel never takes place where one party 
did not intend to mislead, and the other 
party is not actually misled. Jewett v. 
Miller, 10 N. Y.402. Thus an admis
sion only operates as an estoppel where 
it has been acted upon by the party in 
whose favor it is claimed so to operate, 
and in such wise that he would suffer 
injustice if the admissioll were retracted 
or contradicted. Catlin 0. Grote, 4 E. 
D. Smith, 296. A party will be estopped 
by his admissions, where his intent is to 
influence another, or derive an advan
tage to himself. But where he has not 
acted with this view, and there is no 
breach of faith in receding, he will not 
be included. Young v. Bushnell, 8 
Bosw.1. 

An estoppel is when a man is concluded 
by his own act or acceptance to say the 
truth; of which thE're are three kinds: by 
matter of record, by deed, and by matter 
of pais. Sparrow v. Kingman, 1 N. Y. 242; 
Frost v. Saratoga Mut. Ins. Co., 5 Den. 154; 
Dezell v. Odell, 3 Hill, 215. 

Estoppel is that which concludes and 
.. shuts a man's mouth from speaking the 
truth." When a fact has been agreed on, 
or decided in a court of record, neither of 
the parties shall be allowed to call it in 
question, and have it tried over again at 
any time thereafter, so long as the j udg
ment or decree stands unreversed; and 
when parties, by deed or solemn act in pais, 
agree on a state of facts, and act on it, 
neither shall ever afterwards be allowed to 
gainsay a fact so agreed on, or be heard to 
dispute it; in other words, his mouth is 
shut, and he shall not say that is not true 

which he had before in a solemn manner 
asserted to be true. Armfield v. Moore, 
Busb. L. 157. 

ESTOVERS. An old English word 
for maintenance, nourishment, support. 
It is used by law writers as more partic
ularly signifying food. Holthouse. Also, 
it is a short expression for common of 
estovers, which is the right to take nec
essaries, particnlarly wood, from an
other's estate. 

ESTRAY. An animal, the subject 
of property, found wandering at large, 
and whose owner is unknown. 

By EngliMh law, estrays were not the 
property of the finder, but went to the 
king, or, by grant from the crown, to 
the lord of the manor. Jacob; Mozley 
{r W. In the various statutes of the 
Union there are statutory regulations 
under which they are to be impounded, 
for a return to the owner, on payment 
of expenses. U. S. Dig. tit. Animals. 

Estray must be understood as denoting a 
wandering beast whose owner is unknown 
to the person who takes it up. Roberts v. 
Barnes, 27 Wis. 422; Walters v. GIats, 2!l 
Iowa, 437, 

An estray is an animal that has escaped 
from its owner, and wanders or strays 
about; usually defined, at cornman law, as 
a wandering animal whose owner is un
known, An animal cannot be an estray 
when on the range where it was raised, aod 
permitted by its owner to run, and especially 
when the owner is known to the party who 
takes it up. The fact of it being breachy 
or vicious does not make it an estray. 
Shepherd ". Hawley, 4 Oreg. 206. 

ESTREAT. The true extract, copy, 
or note of some original writing or record, 
and especially of fines, amercements, ~c., 
imposed on the rolls of a court, to be leVIed 
by the bailiff or other officer. Jacob; 
Wharton. 

Estreat of a recognizance. Extract
ing or taking out from among the other 
records of a recognizance or obligation 
which has become forfeited, and sending it 
up to the court of exchequer, there to be 
enforced; or, in some cases, directing it to 
be lE'vied by the sheriff, and returned by the 
clerk of the peace to the lords of the treas
ury, (4 Bl. Com. 252,253; 2 Steplt. Com. 
143, note (y); Oke's :bfag. Syn.) Mozley 
!foW. 

ESTREPE, To strip or lay bare; to 
commit waste, Estrepement: waste or 
spoil made by a tenant for life upon any 
lands or woods, to the prejudice of the 
reversioner. 

Writ of estrepement. This writ 
formerly lay to prohibit the tenaut from 
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making waste during a suit, or from 
making waste after judgment and be
fore execution; but when the object of 
a writ of estrepement became attainable 
by a motion for an injunction in chan
cery, the writ became obsolete. And as 
it was in aid of a real action, it is im
pliedly abolished by Stat. 3 & 4 Wm. IV. 
ch. 27, § 36. 3 Bl. Com. 225, 226; 3 
Stepk. Com. 408, note; Haynes Eq. Lect. 
IX. 

ET. And. Many Latin phrases and 
sentences introduced by this word, in 
familiar use when pleadings and pro
ceedings were in that language, are still 
frequently employed, such as the fol
lowing: 

Et alius. And another. A phrase 
used in entitling causes where there are 
more plaintiffs or defendants than one; 
the name of the first plaintiff or defend
ant being given in full, followed by an 
abbreviation representing this phrase, -
et al. for one additional party; et also for 
more than one. These abbreviations 
continue in use, althongh the pleading 
is in English. 

On an appeal from a judgment in favor 
of two or more parties, a bond, payable to 
one of the appellees et al., will be good. 
The expression et al. must be considered as 
referriug to all the other aPl?ellees to whom 
the bond will be available. Baccbus v. 
Moreau, 4 La. Ann. 313; Lebean v. Tru· 
deau,10 ld. 164; Conery v. Webb, 121d. 
282. 

Et ca:etera. And others; and other 
things. An expression frequently used 
in an abbreviated form,-etc.,-t<> de
note that, besides things specifically 
enumerated, others are intended to be 
included; or to denote the omission, 
for convenience, of a portion of any 
recital or lengthy expression or formula, 
either previously given in full, or other
wise supposed to be familiar to the 
reader; or to mark other like omissions 
or abbreviations. In general, etc. is 
considered too indefinite and uncertain 
to be properly employed in pleadings or 
in important instruments, but was for
merly much used in making full defence, 
as distinguished from half defence, in 
actions of trespass at common law," 

Where a recognizance is entered in a 
short memorandum, conditioned "for de
fendant's appearance, etc., at" a time 'and 
place specified, the condition may be under-

stood to be defendant's appearance and not 
departing without leave, that being' . the 
usnal form of recognizance, and there being 
nothing else to which the etc. can reason
ably be applied. Commonwealth V. Ross 
6 Sergo t R. 427; see Queen V. Ridpath, 10 
Mod. 152. 

The abbreviation etc. is sometimes 
used in pleadings to avoid repetiti~ns, and, 
when so used, usually relates to thmgs un
necessary to be stated. As used in a stat
nte giving a lien to laborers on the produc
tion of their labor for sncb work and labor, 
and prescribing how real estate shall be 
'sold, "under a lien for labor, such as ditch
ing, building levees, etc.," the etc. shonld 
not be so construed as to inclnde railroads, 
and allow the real estate of a railroad to be 
sold by virtue of a lien for labor thereon. 
Dano V. M. O. & B. R. R. Co., 27 Ark. 
564. 

Et de hoc ponit Be Buper patriam. 
And of this he puts himself upon the 
country. The formal words of concIu;, 
sion of a plea in bar by way of traverse 
at common law. The literal translation 
is retained in the English form. 

Et ha.beas ibi tunc hoc breve. And 
have you then there this writ. The 
formal. words of a writ, directing its 
return. The literal translation is re
tained in the English form of some 
writs .. 

Et hoc paratus ~st verificare. And 
this he is prepared to verify. The for
mal words of conclusion of a plea in bar 
in confession and avoidance. The lit
eral translation is still used in the Eng
lish form of such pleas. 

Tbese words were used, when the plead
ings were in Latin, at the conclusion of any 
pleading which contained new affirmative 
matter; they expressed the willingness or 
readiness of the party so pleading to estab
lish by proof the matter alleged in his 
pleading. A pleading which concluded in 
that manner was technically said to "con
clude with a verification," in contradistinc
tion to a pleading which simply denied 
matter alleged by the opposite party, and 
which for that Teason was said to "con
clude to the country," because the party 
merely pnt himself upon the country, or 
left the matter to the jury. Brown. 

Et hoc petit quod inquiratur per 
patriam. And this he prays may be 
inquired of by the country. The for
mal words of conclusion of a replica
tion or other pleading on the part of the 
plaintiff which tenders an issue of fact. 
The literal translation is still used in 
the English form of such pleas. 

Et inde petit judicium. And there-
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upon he prays judgment. Tne formal 
words of a clause at the end of plead
ings, praying judgment in favor of the 
party pleading. 

Et inde producit sectam. And 
thereupon he brings suit. The fonnal 
words of conclusion of a declaration. 
Anciently, this clause of the declara
tion signified that the plaintiff actually 
produced in court his suit or followers, 
to confirm his allegations, in the manner 
then required by the law. But although 
this proceeding by actual production of 
suit was discontinued at an early day, 
the same form of words continued to be 
used as long as pleadings in Latin were 
used, and is translated in the English 
form of declarations at common law 
still in use by the words above given. 

Et modo ad hUllC diem. And noV\" 
at this day. The formal words used at 
the commencement of the entry of the 
appearances of the parties in a 8uit, and 
of a continuance. The corresponding 
English words are still so used. 

Et non. And not. Formal words of 
denial in pleading having the same 
effect as the phrase absque hoc (q. v.), 
and sometimes used instead of that 
expression. 

Et sic. And so. Formal words of 
pleading, used at the commencement of 
a special conclusion of a plea in-bar, to 
render the plea positive, and to take 
away any ground of objection to it as 

'argnmentative; as in debt on a bond, 
et sic non e.~t factum, - and so it is not 
his deed; or in debt on a simple con
tract, et sic nil debet, - and so he owes 
nothing. 

Eundo, morando, et redeundo. In 
going, remaining, and returning. A 
phrase expressing the extent of t~e pri.v
ilege from arrest allowed to parties, WIt

nesses, or others, in order to enable 
them freely to perform their respective 
functions; being protected, in general, 
while going to, remaining at, and re
turning from the place of holding court 
or transacting other business on account 
of which the exemption from arrest is 
a.llowed, or during a time sufficient for 
so doing. 

EVASION. A subtle endeavoring to 
set aside truth or to esca.pe the punishment 
of the law. This will not be allowed. If 

-one person says to a.nother that he will not, 

strike him, but will give him a pot of ale to 
strike first and accordingly, the latter 
strikes, the' retur'ning the blow is punisha
ble· and if the person first striking is killed, 
it i; murder; for no man shalf" evade" the 
justice of the law by such a pretence. (1 
Hawk. Pl. C.81.) So DO one may plead 
ignorance of the law to evade it. Jacob. 

EVICTION. Dispossession; ejection; 
ouster. 

Originally it seems confined to dis
possession by judgment of law. In more 
modern use, it may embrace disposses
sion by paramount right, or cla~m. of 
such right. Thus one speaks of eVlctlOn 
of a tenant by his landlord, without im
porting that any judgment has passed 
for restoring the landlord to the posses
sion. 

The word is ordinarily used of real 
property; but Brown says it is not inap
plicable to dispossession from personal 
property also. 

Eviction implies an entry under para
mount title so as to interfere with the 
rights of the grantee. The. Object of ~he 
party making the entry IS Immaterial, 
whether it be to take all, or a part of the 
land itself, or merely an incorporeal right. 
Phrases equivalent in meaning are, " ouster 
by paramount title," "en try and disturb
ance" " possession under an elder ti tIe," 
and the like. Mitchell v. Warner, 5 Conn. 
497. 

Eviction is an actual expUlsion of the 
lessee out of all or some part of the de
mised premises. Pendleton v. Dyett, 4 Cow. 
fi81,585. 

Eviction may be either an actual turning 
out of possession, or consist in acts which 
place the party in such a situation that, his 
expUlsion being inevitable, he voluntarily 
surrenders possession to a void actual expul
sion. Reasoner v. Edmundson, 5 Ind. 393. 

Actual dispossession is not necessary to 
constitute an eviction. A purchaser may 
be evicted, although he continnes in pos
session of the property, if that possession 
is under a different title; as, for instance, 
if the vendee of one holding an imperfect 
title should subsequently hold under the 
trne owner, either by right of inheritance 
or otherwise. Succession of Coxe, 15 La. 
Ann. 514. 

EVIDENCE. That which demon
strates, makes clear, or ascertains the 
truth of the very fact or point in issue. 
3 BI. Com. 367. It is called evidence, 
because thereby the fact is made evi
dent. Jacob. It is whatever is ex
hibited to a court or jury in order to 
enable them to pronounce with certainty 
concerning the truth of a matter in dis
pute, Bac. Abr.; excluding, however, 
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comment or argument, 1 Stark. Ev. 8. 
It is the means of making proof; while 
proof is the effect of evidence, 1 
Greenl. Ev. § 1; Schloss v. His Credit
ors, 31 Cal. 201; Buffalo, &c. R. R. Co. 
v. Reynolds, 6 How. Pro 96. It is that 
which tends to prove the existence of a 
fact. Nelson v. Johnson, 18 Ind. 329. 
It originally signifies the state of being 
evident, i.e. plain, apparent; but, by 
inflection, is applied to that which tends 
to render evident, or to generate proof, 
to any matter the effect or tendency of 
which is to produce a , persuasion as to 
the existence of a fact. 1 Best Ev. § 11. 
Testimony is not synonymous with evi
dence, Harvey v. Smith, 17 Ind. 272; 
but evidence includes testimony and all 
other modes of proof, Co. Litt. 283. 

Evidence is divided into several classes, 
according to the nature and effect of dif
ferent kinds. Moral evidence includes 
all the evidence which is not obtained 
either from intuition or from demon
stration. 1 Greenl. Ev. § 1. Positive or 
direct evidence is that which, if believed, 
establishes the truth of the fact in ques
tion without the aid of any presumptiou ; 
as when the fact is declared by persons 
who have knowledge of it by the senses. 
Bouvier; 1 Phil. Ev. 116; 1 Stark. 19. 
Presumptive evidence, as opposed to di
rect, is where, in the absence of direct 
evidence, a fact is presumed or inferred 
from others known to exist. Hew·say 
evidence is the narration of persons 
who relate not what they know them
selves, but what they have heard from 
others. Circumstantial evidence (q. v.) 
consists in the proof of facts which usu
ally attend the main fact in dispute, and 
therefore tend to establish its existence. 
Bouvier. Circumstantial evidence con
sists in reasoning from facts which are 
known or proved, to establish such as 
are conjectured to exist. People v. Ken
nedy, 32 N. Y. 141. The best evidence 
(q. v.), or pl·imary evidence, is that par
ticular means of proof which is indicated 
by the nature of the fact under investi
gation, as the most natural and satisfac
tory; the best evidence the nature of the 
case admits; such evidence as may be 
called for in the first instance, upon the 
principle that its non-production gives 
rise to a reasonable suspicion that if 

produced it would tend against the fact 
alleged. The term secondary evidence 
is applied to evidence not primary, but 
which, having some tendency to prove 
the fact, is received because the best evi
dence cannot be obtained. Conclusive 
evidence sometimes means that which, 
while uncontradicted, controls the deci
sion of the judge or jury; it also means· 
that which the law does not allow should 
be contradicted; while presumptive evi
dence, as opposed to conclusive, is that 
which may be met and overthrown by 
counter proofs. Prima facie . evidence 
is evidence which, standing alone and 
unexplained, would maintain the propo· 
sition and warrant the conclusion to sup
port which it is introduced. Emmons v. 
Westfield Bank, 97 Mass. 230. Conclu
sive evidence means some piece or mass 
of evidence sufficiently strong to gener
ate conviction in the mind of a tribunal 
or by law rendered obligatory on a party. 
Best Ell. § 533. 

EX. From; out of; of; by; on; on 
account of; according to. A word be
ginning many Latin phrases and max
ims, the principal of which are defined 
below. For others, see E, which is an
other form of this word, less frequently 
used. 

Ex abundanti. Out of abundance; 
abundantly; superfluously. The expres
sion is oftenest used in the phrase ex 
abundanti cautela, - out of abundant 
caution. 

Ex ;:equo et bouo. According to 
what is just and good; in justice and 
fair dealing. Sometimes expressed in 
the form' ex bono et requa, which is the 
order of the words as used in the civil 
law. 

Ex antecedentibus et conaequen
tibus fit optima interpretatio. From 
what precedes and what follows the 
best interpretation is made. A doubtful 
word or passage may be best construed 
by reference to the whole instrument. 
This rule is of general application in 
the interpretation of statutes, and of 
deeds and other iilstruments iu writing, 
including wills, subject to the limitation, 
upon all such rwes of construction, tha.t 
there must be some doubt or difficulty 
as to the meaning of a word or clause 
apparent, before the rule will be applied; 
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for, where the words used are clear and 
unambiguous, they will be expounded 
in their natural and ordinary sense. 
The general meaning of the maxim is, 
that in cases of doubt one uniform and 
consistent sense is to be collected from 
the doubtful clause and from the entire 
context, if possible, and that the con
struction is not to be made upon dis
jointed parts of a writing which may 
operate· as a consistent and harmonious 
whole. Thus, in construing a bond, the 
condition may be taken into considera
tion, for the purpose of correcting and 
explaining the obligatory part. So the 
recitals in deeds or agreements may be 
looked into to discover the meaning of 
the parties to them; and covenants are 
construed as dependent upou each other, 
or otherwise, according to the intention 
of the parties as indicated by the whole 
deed. The intention .of the testator, 
which is the chief guide in the inter
pretation of wills, is to be ascertained 
and collected from the whole instru
ment. And in the construction of stat
utes, where the meaning of a clause is 
doubtful, the courts will consider the 
other clauses, and even the preamble 
or the title of the statute, and adopt 
that interpretation of the clause in dis
pute which is most consistent with the 
general purpose of the statute. 

Ex arbitrio judiois. By the discre
tion of the judge. 

Ex .certa soientia. Of sure knowl
edge. Formal words, anciently used in 
English letters-patent, expressing that 
the crown had full knowledge of the 
matter. 

Ex oomitate. Out of comity; from 

tions which arise out of contract~, and 
those which arise from wrongful acts or 
neglect. 

Ex debito justitiae. From a debt 
of justice; in accordance with the re
quirements of justice; as a matter of 
legal right. A term applied to any 
thing asked from or granted by a court 
or judge, as a matter of strict legal 
right, distinguished from what is asked 
or granted as a matter of favor, termed 
ex gratia. The expression ex debito is 
sometimes used either as an abbreviated 
form of this phrase, or as applicable to 
any thing dem~nded or given or allowed 
as a matter of right or obligation. 

Ex delicto. Out of fault; arising 
.out of wrongful act or neglect. A term 
applied to the class of obligations and 
actions which grow out of or are founded 
upon misconduct, negligence, or tort or 
crime of any description, as distin
guished from obligations and actions 
arising out of contracts, termed ex con
tractu, q. v. 

Ex demissione. From the demise; 
upon the demise. A phrase used in 
entitling actions in ejectment; usually 
in an abbreviated form, - ex demo The 
fiction of a lease from the party whose 
title was sought to be established iu the 
suit, to a fictitious person, haviug been 
resorted to for the purpose of determin
ing the question of title in an action of 
this description, the cause was entitled 
in the name of such fictitious person as 
plaintiff claiming on the demise of the 
real owner; usually in the form "John 
Doe ex dem." the real owner, termed 
the lessor of the plaintiff. The phrase 
was also used in the form ex dimissione. 

courtesy. Ex diuturnitate temporis, omnia 
Ex consulto. From deliberation; praesumuntur rite et solemniter esse 

deliberately. aota. From length of time, all things 
Ex contractu. Out of contract; are presumed to have been done rightly, 

arising from a contract. A phrase ap- and in due form. This maxim is gen
plied to rights and obligations, and to erally expressed, omnia·prresumuntur rite 
actions growing out of or founded upon et solemniter esse acta, q. v. 
contracts. As the opposite of ex de- Ex dolo malo. Out of fraud; from 
licto, it expresses one of the principal deceit. A phrase applied to obligations 
distinctions of obligations and actions. and causes of action vitiated by fraud or 
Originally terms of the civil law, these deceit. See DOLUS. 

phrases were adopted in the common Ex dolo malo non oritur actio. Out 
law at a very early date, and are still of fraud a cause of action does not arise; 
generally employed to mark the dis- fraud cannot give a right of action. The 
tinction between obligations and ac- rule of law expressed by this maxim, 

VOL. I. 29 
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that an action founded in fraud cannot 
be maintained, is included in the more 
comprehensive principle of the maxim, 
ex turpi causa non oritur actio, q. v. As 
to what is considered as ex dolo malo, 
within the meaning of this rule, see 
DOLUS. 

Ex facie. From the face; apparently; 
evidently. A term applied to what ap
pears on the face of a writing. 

Ex facto. 1. Out of fact; from mat
ter of fact. An example of the use of 
the phrase in this sense occurs in the 
maxim, ex facto jus oritur. 

2. From a thing done; ,in consequence 
of an act or deed. Generally applied, in 
this sense, to something done in viola
tion of law or right. Thus Bracton ap- . 
plies it to a title commencing in an uu
lawful act, giving the phrase somewhat 
of the force of de facto, as distinguished 
from de jure. Bract. 172. 

Ex facto jus oritur. Out of the fact 
the law arises; law arises from fact. A 
rule of law, although it may be consid
ered as having existence as an abstract 
principle independent of any facts call
ing for its application, continues in ab
straction and theory until an act is done 
on which it can attach, and assume, as 
it were, a body and 'shape. The maxim 
must be understood in tbis sense (Best 
Ev. § 1), in which it is consistent with 
the theory of the common law, that, in 
applying the rules of law to new ques
tions and new circumstances, the courts 
do not make new laws, but merely de
clare the law already existing. A some
what different meaning is sometimes 
given to the maxim in applying it to 
a particular case, -that the decision of 
the law in anyone case depends upon 
the facts proved or made to appear in 
that case. The words are also trans
lated: out of fact the right arises; with 
reference to a right claimed which de
pends upon matter of fact. 

Ex gratia. Out of grace; from favor. 
A term applied to any thing asked or 
granted as a matter of favor or indul
gence, as distinguished from thing de
manded or granted ex debito. The 
phrase ex gratia was commonly inserted 
in grants from the crown, to indicate 
that such grants were not made upon any 
legal right or claim to the subject-matter. 

Ex industria. From deliberate de: 
sign; with fixed purpose; intentionally. 

Ex maleficio. Ont of a wrongful 
act; from misconduct; arising out of an 
act in any way illegal. This term is 
used in the civil law, in a sense nearly 
similar to' that of the phrase ex delicro in 
the common law, to distinguish, obli
gations and actions arising out of mis
conduct, malfeasance, or any illegal act, 
from those growing out of contract, 
tenned, therefore, ex contractu. 

Ex mero motu. Of mere motion; 
of free will, without request from an
other; of one's own motion. A tenn 
frequently applied to an order made or 
a proceeding taken by a court or judge, 
which is not asked for by or upon the 
motion of any party, but which is, not
withstanding, deemed proper as a mat
ter of justice or public policy. The 
words were also used in royal charters 
and patents to indicate that the grant 
was of the free will of the sovereign, 
and not under any claim of right. Com
pare Ex GRATIA. 

Ex mora. From delay; on account 
of default. Where, under a contract 
for the payment of money, payment is 
not made at the time agreed, the inter
est allowed for the time subsequently 
elapsing before payment is said to be 
ex mora. 

Ex necessitate. From necessity; 
necessarily. This and the next succeed
ing phrase are used in expressing rules 
and exceptions to rules of law in favor 
of those who may have unavoidably and 
from necessity incurred some liability 
from which they should be relieved. 
Thus the right of a landlord to distrain 
for rent all property found upon the de
mised premises, without regard to its 
ownership, is said not to extend to prop
erty of a stranger brought there ex ne
cessitate, or ex necessitate rei. 

Ex necessitate rei. From the neces
sity of the thing; from the urgency of 
the case. 

Ex Dudo pacto nOD oritur actio. 
From a bare agreement a cause of action 
does not arise; no cause of action arises 
from a mere promise without considera
tion. This is a leading maxim in both 
the common law and the civil law. It 
is applied, generally speaking, to parol 
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agreements without consideration, and 
to mel'e gratuitous promises and under
takings, which, however binding in 
morals or in honor, do not create any 
legal obligation. Promises under seal, 
however, although without actual con
sideration, are presumptively binding, 
the solemnity of the execution and de
livery of a sealed instrument being held 
to import a consideration. As to the 
meaning of the rule, see, further, Nu-
DUM PACTUM. 

Ex officio. From office; by virtue of 
office; officially. A term applied to an 
authority derived from official character 
merely, not expressly conferred upon the 
individual, but rather annexed to the 
official position. Also used of an act 
done in an official character, or as a con
sequence of office, and without any other 
appointment or· authority than that con
ferred by the office. 

Ex parte. On the part; of one part; 
on one side. A term applied to proceed
ings in an action had on the application 
or at the instance of one side only, and 
without notice or opportunity to oppose 
given to the other side; and to proceed
ings in which there is no adverse party. 

Ex parte materna. On the mother's 
side; of the maternal line. 

Ex parte paterna. On the father's 
side; of the paternal line. 

The phrases ex parte materna and ex parte 
pate:rna denote the line, or blood, of the 
mother or father, and have no such restrict
ed or limited sense as from the mother or 
father exclusively. Banta v. Demarest, 24 
N . .T. L. 431. 

Ex post facto. From an after act; 
in consequence of a subsequent act. A 
phrase used in the civil law, and in early 
English law, to describe any act done or 
effect arising out of matter occurring 
subsequent to some prior act; frequently 
as the opposite or con-elative of the 
phrases ab initio and ante facta. This 
more general sense has fallen into com
parative disuse; and, in modern law, the 
term is principally used to designate a 
cllUls of statutes. This is especially the 
case in the United States, where, by 
relUlon of the prohibition in the oonsti
tutions of the United States and many 
of the states of the passage of ex post 
facto laws, the meaning of the term has 
been much discussed. The literal mean-

ing of ex post facto law is, clearly, a law 
of after-enactment, - a law which, sub
sequently enacted, operates upon some
thing done prior to its passage; which 
would seem to be the true meaning of 
the term, giving to the word facto the 
sense of a public act, and not confining 
it merely to acts of individuals. But 
the phrase is generally defined, some
what loosely, as meaning laws passed 
concerning and after a fact or thing 
done, or action committed; a law plUlsed 
after a fact done by a subject or citizen, 
which shall have relation to such fact, 
and shall punish him for having done it; 
laws made to punish for actions done 
before the existence of such laws. See, 
for a very full discussion of the literal 
and grammatical translation of the 
phrase ex post facto, and explanation of 
the force of the term ex post facto law, 
Burrill, 446, 447. 

As used in the American constitutions, 
an ex post facto law is briefly defined as 
a law which renders an act punishable 
in a manner in which it was not punish
able when committed. The constitu
tional restriction does not extend to all 
retro~ve laws, which might be in
cluded in the literal rendering of the 
phrase, but is limited to laws for the 
creation or punishment of crime. 

Ex post .foeto signifies something done so 
as to affect another thing that was com
mitted before. Thus, a lease granted by 
tenant for life to endure beyond his life 
may be confirmed ex post facto by the re
versioner or remainder-man. An ex postfacto 
law is a law visiting a past· act with penal 
consequences. Mozley ~ w. 

A man may be a trespasser from the be
ginning by matter of after fact; as where 
an entry is given by law, and the party 
abuses it; or where the law gives a dis
tress, and the party kills or works the dis. 
tr~ss. So an act unlawful in the begin
ning may, in some cases, become lawful by 
matter of after fact. In reference to such 
and all similar cases, the words ex post 
facto mean by matter of after fact; by 
something after the fact; where the phrase 
is used unconnected with and without rela
tion to legislative acts or laws. Calder v. 
Bull, 3 Dall. 386. 

The phrase, ex post facto law, literally 
means any law which relates to and oper
ates upon a fact which existed prior to its 
enactment. But this sense of the words is 
too large and indefinite to bo received as 
the sense in which they were used and un
derstodd by the framers of our constitu
tion. Many statutes have a retrospective 
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operation, which cannot be supposed to be 
included in this constitutional prohibition. 
Of this description are all acts legalizing 
past proceedings; all acts of relief of pardon 
or iudemnity; all acts which might miti
gate the malignity of an offence, or mollify 
the rigor of the criminal law; and many 
others which might be enumerated. These 
are all retrospective, but are not, in the 
constitutional sense, ex post facto. The 
plain and obvious meaning of the prohibi
tion is, that the legislature shall not pass 
any law, after a fact done by any citizen, 
which shall have relation to that fact, so as 
to punish that which was innocent when 
done; or to add to the punishment of that 
which was criminal; or to increase the 
malignity of a crime; or to retrench the 
rules of evidence, so as to make conviction 
more easy. This definition of an ex post 
facto law is sanctioned by long usage. The 
words had acquired an established, definite, 
technical signification, long before British 
jurisprudence was known, or the English 
language spoken, in America. In this 
sense the words have been used and under
stood by the most celebrated statesmen and 
jurists, both here and in England. Strong 
v. State, 1 Blackf. 193; Den v. Van Riper, 
16 N. J. L. 7,11. 

The phrase ex post facto, in the constitu
tion, extends to criminal and not to civil 
cases. And under this head is included: 
1. Every law that makes an action, done 
before the passing of the law, and which 
was innocent when done, criminal, and 
punishes such action. 2. Every law that 
aggravates a crime, or makes it greater 
than it was when committed. 3. Every 
law that changes the punishment, and in
flicts a greater punishment than the law 
annexed to the crime when committed. 
4. Every law that alters the legal rules of 
evidence, and receives less or different 
testimony than the law required at the 
time of the commission of the offence, in 
order to conviet the offender. All these, 
and similar laws, are prohibited by the 
constitution. But a law may be ex post 
facto, and still not amenable to this con
stitutional inhibition; that is, provided it 
mollifies, instead of aggravating, the rigor 
of the criminal law. Boston v. Cummins, 
16 Ga. 102; Cummings v. Missouri, 4 Walt. 
277; United States v. Hall, 2 Wash. C. Ct. 
366; Woart v. Winnick, 3 N. H.473. 

An ex post facto law is one which renders 
an act punishable, in a manner in which it 
was not punishable when committed. Such 
a law may inflict penalties on the person, 
or pecuniary penalties which swell the 
public treasury. The legislature is there
fore prohibited from passing a law by which 
a man's estate, or any part of it, shall be 
seized for a crime, which was not declared, 
by some previous law, to render him liable 
to such punishment. Fletcher v. Peck, 6 
Cranch, 87, 138. 

That is an ex post facto law which in
creases the punishmeut denounced against 

the act when committed, or which pun
ishes an offence in a manner in- which 
it was not punishable when committed, 
irrespective of its comparative severity, 
unless the new punishment is one the same 
in kind as the old, but less in degree. Shep
herd v. People, 25 N. Y. 406. 

As used in the constitution of the United 
States, the phrase must be understood in a 
restricted sense, and as relating to criminal 
cases only. Carpenter v. Pennsylvania, 
17 How. 456; Municipality, &c. v. Wheeler, 
10 La. Ann. 745; Perry's Case, 3 Gratt. 
632; s. P. White v. Wayne, T. U. P. Charlt. 
94; Byrne v. Stewart,;3 Desau.466. 

It does not extend to civil rights or 
remedies. Calder v Bull, 3 Dalt. 386; 
Society for the Propagation of the Gospel, 
&c. v. Wheeler, 2 Gall. 105, 138; State v. 
Reed, 31 N. J. L. 133; Suydam v. Bank of 
New Brunswick, 3 N. J. Eg. 114. 

Laws altering, modifying, and even tak
ing away, remedies for the recovery of 
debts, do not violate the provisions of the 
constitution against the passage of ex post 
facto laws, and laws impairing the obliga,
tion of coutracts. Evans v. Montgomery, 
4 Watts!l" S. 218; Oriental Bank v. Freeze, 
18 Me. 109; Mechanics', &c. Bank Appeal, 
31 Coon. 63; Lord v. Chadbourne, 42 Me. 
429. 

The term ex post facto law, in the United 
States constitution, cannot be construed to 
include and to prohibit the enacting any 
law after a fact; nor even to prohibit the 
depriving a citizen of a vested right to 
property. Calder v. Bull, 3 Dall .. 386. 

Every retrospective act is not necessarily 
an ex post facto law. That phrase embraces 
only such laws as impose or affect penal
ties or forfeitures. Locke v. New Orleans, 
4 Wall. 172. 

Retrospective laws divesting vested 
rights are impolitic and unjust;- but they 
are not ex post facto laws within the mean
ing of the constitution of the United States, 
nor repugnant to any other of its provi
sions; and, if not repugnant to the state 
constitution, a court cannot pronounce 
them to be void, merely because in their 
judgment they are contrary to the princi
ples of natural justice. Albee t>. May, 
2 Paine, 74. 

Retrospective laws which do not impair 
the obligation of contracts, or affect vested 
rights, or partake of the character of ex 
post facto laws; are not prohibited by the 
constitution. Bay v. Gage, 36 Barb. 447. 

A statute changing the punishment of 
an offence from whipping to imprisonment 
may be applied to an offence committed be
fore, but prosecuted after, its passage, with
out violating the constitutional prohibition 
against ex post facto laws. Eyery law which 
'Operates retrospectively is not necessarily 
an ex post facto law. The phrase has a 
definite technical signification. The pro
vision in the constitution means that the 
legislature shall not pass any law, after a 
fact done by a citizen, which shall have re-
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lation to that fact, so as to pnnish that I A statute providing that persons previ
which was innocent when done, or to add ously convicted of murder and awaiting 
to the punishment of that which was crimi- sentence, instead of being sentenced to 
nal, or to increase the malignity of a crime, death, shall be sentenced to confinement at 
or to alter the rules of evidence so as to hard labor until such pllllishment of death 
make conviction more easy. A law which shall be inflicted, which shall not be for 
substitutes imprisonment for whipping, can- one year, nor then, until a warrant shall be 
not be said to produce any of these results. issued by the governor, -is ex post famo, 
Strong v. State, 1 Black! 193. and void. Although the intention of the 

An ex post facto law does not involve, in legislature may have been to extend favor 
any of its definitions, a change of the place rather than increased severity to such con
of trial of an alleged offence after its com- victs, the statute changes, and iu effect 
mission. Gut v. State, 9 Wall. 35. increases, the punishment, since it prescribes 

An act is not unconstitutional as being a year's imprisonment before the punish
e:r: post facto which authorizes the jury, in ment of death. It is competent for the 
their discretion, to inflict fine and imprison- legislature to remit any separable portion 
ment, one or both, in lieu of imprisonment of the prescribed punishment,- e.g., where 
in the penitentiary not less than two, nor a crime is punished by both fine and impris
more than five, years. Turner v. State, 40 onment, to rcmit either one; or where it is 
Ala. 21. punished by stripes, to diminish the num-

When, before judgment is rendered in a ber. And changes referable to prison dis
criminal action, a statute is passed, increas- cipline - e.g., changes in the employment 
ing the penalty for the offence alleged to of the convicts, the means of restraint, &c. 
have been committed, and repealing, with- - may be made, even though they operate 
out any saving clause, the former statutes to increase the severity of the punishment. 
lmder which the indictment was found, so .But the legislature cannot substitute for 
far as they are inconsistent, a liability is the former penalty a different oue. Hart
imposed which did not exist when the act ung v. People, 22 N. Y. 95; Shepherd v. 
constituting the offence was committed, and People, 24 How. Pro 388. 
judgment of conviction cannot be rendered. Ex proprio vigore. By its own 
Commonwealth V. McDonough, 13 Allen, 581. force. 

A statute providing that when any per- . U h' f t·. 
son who should be convicted of certain of- Ex relatione. pop. t em orma Ion, 
fences, of ,which the punishment was con- on the relation. A phrase used in en
fin?ment, ~c., had been before sentenced to titling proceedings prosecuted in the 
a like .plIDlshment, he should. be seJ?t.enced name of the people on the relation or 
to sohtary confinement, &c., m additIOn to·of t' f th . d"d 1 . d 
the punishmeut by law prescribed for the I or~a IOn 0 e In IVI na aggneve , 
offence for which he should be last tried; who IS termed the relator. Such pro
and that when the former convjction, &c" ceedings are entitled in the name of the 
should not ~e .known, at the. time of. the people or the state ex relatione the indi-
subsequent mdictment and trial, he mIght . .. 
afterwards be brought into court to receive Vidual on who~e informatIOn the prose
the additional sentence, - is not an ex post cution is brought. An abbreviated 
facto law, when applied to a case in which fonn, ex rei., is frequently used. 
the ~econd offence was com~tted after ~he Ex testamento. From a testament; 
passmg of the statute. Ross s Case, 2 P~ck. d '11 A h d th 
165. un er a WI. P rase use as e op-

Otherwise, where the offence was com- posite or correlative of ab intestato, q. v_ 
mitted before the statute was passed. Ex turpi cansa non oritur actio. 
Riley's Case, 2 Pick. 172. Out of a base transaction a cause of ac-

A statute which provides that "when tion does not arise; no cause of action 
any person is convicted of an offence, and 
sentenced to confinement therefor in the arises from any cClltl'act or other trans
penitentiary, and it is alleged in the indict- action which is itself immoral or illegal. 
ment on which he is convicted, and ad- This is a maxim of wide and frequent 
mitted, or by the jury found, that he had r t' . 11 . th 1 f 
been before sentenced in the United States app Ica lOn, espeCla yin e aw 0 con-
to a like punishment, he shall be sentenced tracts, in regard to which it is often ex
to be confined five years, in addition to the pressed in the form, ex turpi contractu 
time to which he is or would be otherwise non oritur actio,- out of a base contract a 
sentenced," applies to the case of a prisoner cause of action does not arise. In this 
whose first conviction and sentence was 
prior to its passage, and, as applicable to application of the rule, all contracts 
such a case, is not ex post facto and uncon- which are immoral or illegal are held 
stitutional. It does not apply to the case void, and cannot be enforced by the aid 
of a conviction for an offence committed 
after the commission of that for which the of the law; whether they are contrary 
prisoner is on trial. Rand V. Common- to an express statute or rule of the com
wealth, 9 Gratt. 738. mon law, or merely contrary 1;<> the geu-



EX 454 EXACTION 

eral policy of the law, or contra bonos' transgression of a positive law of this 
more.~; and whether it is the consid- country, there the court says he has no 
eration (which is the gr'ound of the right to be assisted. It is upon that 

ground that the court goes, - not for the 
promise) or the promise (which is the sake of the defendant, but because thllY 
consequence or effect of the considera- will not lend their aid to such a plaintiff. 
tion) that is objectionable. Nor is any So, if the plaintiff and defendant were to 

change sides, and the defendant was to 
distinction made, under this principle, bring his action against the plaintiff, the 
between parol contracts and contracts latter would then ha ve the advantage of it; 
under seal. Instances of the applica- for, where both are equally in fault, p(J(;ior 
tion of the maxim to contracts and to est conditio defendentis. Holman v. Johnson, 

I Cowp. 341. 
other matters are familiar, and need not Wherever a transaction contravenes the 
be here cited. Numerous subjects and general policy or the express stipulations 
transactions, of which it is declared by of the law, no form of expression is per
other maxims non OritUT actio,- such as mitted to veil its inherent impropriety; the 

real object of each party to the contract 
ex dolo malo, from fraud; ex maleficio, will he examined, and, if either is found to 
from an illegal act; ex pacto illicito, from he aiming at that which is repugnant to 
an illegal agreement, - seem to be includ- principles established for the general bene
ed in the more comprehensive expression, fit of society, the courts of justice will re-

pudiate it, however artfully the arrange
ex tUTpi causa, and set forth the same ments have been made to accomplish the 
principle in less general terms. It may desired end. Where both have been 
be remarked, further, that ex turpi causa equally guilty, the courts have with equal 
a defence cannot arise, any more than a pertinacity refused to interfere, though 

that refusal has indirectly benefited one of 
right of action, at least as against an the guilty parties. Groves v. Slaughter, 15 
innocent party. No man shall set up Pet. 449. 
his own iniquity as a defence. But, In the application of this maxim there is 
where the turpitude of both parties to uo distinction as to vitiating the contract 

between malum in se and malum prohilYitum. 
the transaction plainly appears, the ilIe- (2 Bas. It P. 374.) The rule is not re
gality constitutes a defence in an action stricted to contracts expressly forbidden: 
by one against the other, based on the it is extended to such as are calculated to 

affect the general interest and policy of the 
unlawful transaction; no remedy is af- country. Bank of the United States v. 
forded, either at law or in equity, in fa- Owens,2 Pet. 527; and see State v. Buffalo, 
vor of one against the other of two per- 2 Hill, (N. Y.) 434. 
sons equally culpable. This is consis- Con tracts are illegal, either in respect to 

the cousideration or the promise. Where 
tent with the consideration upon which both of these are lawful and right, the 
the rules of law governing this whole maxim, ex tUrpi contractu non ontuT actio, can 
subject depend, - that the object sought have no application. The incapacity of 
is the public good, rather than the ad- the contracting party, whether it be a cor-

poration, an infant, afeme covert, or a luna
vantage of either party to an iniquitous tic, has nothing to do with the legality of 
agreement or transaction. the contract, in this sense. Bissell v. Mich-

With respect particularly to contracts igan Southern, &C. R. R. Co., 22 N. Y. 258. 
affected by fraud, - ex dolo malo, - it is Ex vi termini. From the force of 
said, generally, fraud vitiates every thing. the term; by the very meaning of the 
But fraud merely gives a right to avoid term. 
or rescind a contract, and does not ren- Ex visceribus. From the bowels; 
der it absolutely void; aud if a party to from the essence. 
a contract which might be attacked on Ex visitatione Dei. From the visi
the ground of fraud, elects, with knowl- tation of God; by natural cause. A 
edge of the fraud, to treat the contract term used, in inquisitions by a coroner, 
as binding, he loses his right to avoid or to signify that the death inquired into 
rescind it, and an action upon it may is found to have been natural. 
be sustained. 

The principle of ex dolo malo non oritUT 
actio is: no court will lend its aid to a man 
who founds his cause of action upon an im
moral or an illegal act. If, from the plain
tiff's own stating or otherwise, the cause of 
action appears to arise ex turpi causa, or the 

EXACTION. A wrong done by an 
officer, or one in pretended authority, by 
taking a reward or fee for that which the 
law allows not. The difference between 
exaction and extortion is this: extortion 
is where an officer extorts more than bis 
due, when something is due to him; an ex-
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action is when he wrests a fee or reward 
where.none is due. Jacob. 

EXAMINATION. The various ex
aminations most frequently spoken of in 

. jUrisprudence are the following: 
Examination of accused persons. 

This is a preliminary hearing of the evi
dence against a person who has been 
arrested upon a criminal complaint, by 
a justice or magistrate, or under United 
States laws, before one of the commis
sioners of the circnit court. If the 
magistrate is satisfied, upon hearing the 
proofs offered by the complainant, that 
a prima facie case may be established 
against the accused, it is his duty to com
mit him, taking bail or not, as the case 
may admit, and sending the deposi
tions, in cases requiring intervention of 
the grand jury, before that body, for 
their consideration. Bu t, if no case is 
made out, upon complainant's own 
proofs the magistrate may dismiss 
the complaint, and set the accused at 
liberty. The preliminary examination 
is therefore, practically at least, as con
ducted in New York state, a privilege of 
the accused, IjS it may save him the ne
cessity of giving bail, and the delay 
of awaiting the grand jury's action. 
If he waives an examination, none is 
held. . 

Examination of bankrupt. This 
is the interrogation of a bankrupt, in 
the course of proceedings in bankrupt
cy, touching the state of his property. 
This is authorized in the United States 
by Rev. Stat. § 5086; and section 5087 
authorizes the examination of a bank
rupt's wife. 

Examination of body of a de-
ceased person. See POST-MORTEM 
EXAMINATION. 

Examination of invention. By 
U. S. Rev. Stat. § 4893, on filing an 
application for a patent, the commis
sioner of patents must cause an exami
nation to be made of the alleged new 
invention. The object of the examina
tion is to ascertain whether the inven
tion is sufficiently new and useful to be 
patentable, whether it interferes with 
any other invention, &c. These exami
nations involve comparison of the fea
tures of the invention submitted, with 
all known inventions of like kind j and 

they constitute a large part of the busi
ness of the patent office. 

Examination of a long account. 
This phrase is used, in statutes author
izing trial by referees instead of by jury, 
of action involving the examination of a. 
long account. It does not mean, the ex
amination of the account to ascertain 
the result or effect of it, but the proof 
by testimony of the correctness of the 
items composing it. Magown v. Sin
clair, 5 Daly, 63. 

Examination in proceedings sup
plementary to execution. See Sup
PLEMENTARY PROCEEDINGS. 

Examination of students, prelimi
nary to admission· to the bar, as a test 
of their learning and qualifications, is 
prescribed by laws or rules of court of 
several of the states. 

In England, the examinations of an ar
ticled clerk, for the purpose of testing his 
fitness to become an attorney and solicitor, 
are three in number: the preliminary ex
amination, at the commencement of his 
clerkship; the intermediate examination, 
in the middle of it; and the final examina
tion, at the end of it. Mozley !t W. 

Examination of title. After a con
tract has been made for a sale of real 
property, or after an agreement for il. 

loan, and before a conveyauce is ac
cepted or the money is advanced, it 
is usual for the purchaser or lender, by 
his attorney, to make an examination 
of the deeds by which the seller holds, 
and to search the public records for any 
incumbrances upon the land. The gen
eral object is to ascertain whether the 
title about to be conveyed is in truth 
good, and free from any charges except 
such as may have been considered in 
the agreement of sale. This is called 
an examination of title. The result is 
embodied in a document known as ab
stract of title, q. v. 

Examination of witness. This 
consists in interrogating a witness to 
elicit his testimony. The ordinary ex
amination is in three parts, -the direct 
examination, or examination in chief, 
by the counsel of the party in whose be
half the witness is produced; the cross 
examination, which. is by the adverse 
party, and must ordinarily be confined 
to the subject-matter on which he has 
been qnestioned on the direct, but may 
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be very searching and extensive; and 
the re-direct, which must ordinarily be 
confined to points of inquiry arising out 
of the cross-examination. There may 
also be a re-cross examination, when the 
course of the testimony requires. And 
there is also what is known as an exam
ination on the voir dire, q. v. 

Examiner. The title of an officer or 
person charged with the duty of taking 
or making an examinatiou. Thus there 
are examiners in chancery, whose func
tion it is to take depositions of wit
nesses, which may afterwards be sub
mitted to the court on the hearing. 
There are also examiners in the patent 
office, whose business it is to examine 
the patentability of inventions. 

Exceptio probat regulam. This 
maxim is often translated, "the excep
tion proves" or "confirms the rule;" 
and is understood as meaning that an 
exception to a general rule, which is not 
within the reason of the rule, and tbere
fore is consistent with the general prin
ciple, is a confirmation of the l1lle itself. 

Another rendering is, "the exception 
tests the rule." Probo, or prove, means 
" to put to the test," quite as clearly as 
" to confirm or establish." In this ren
dering, the idea is that the correctness of 
the form in wbich a rule is expressed 
may be tested by observing whether ex
ceptions to it must be allowed. Thus, 
if the rule were offered, "homicide is un
lawful," the objection would at once oc
cur, that some cases must be excepted; 
the execution of a criminal, and killing 
in self-defence, for instance. If the 
form of the l1l1e were changed to "mur
der is unlawful," these exceptions would 
be unnecessary, and this would show 
that the rule was more accurately stated. 
Thus the necessity of exceptions is a 
test of the correctness of a rule. 

The second rendering of the proverb 
seems more simple and sensible; the first 
is, however, supported by tbe consid
eration that what appears to be intended 
as the same, is expressed in other forms 
which accord better with the first con
skuction. Thus the following are found 
in Bacon's Aphorisms: Exceptio firmat 
regulam in casibus non exceptis, the ex
ception affirms the l1l1e in cases not ex
cepted j exceptio firmat regulam in con-

.trarium, the exception affirms the rule 
to be the contrary; exceptio quoque regu
lam declarat, the exception also declares 
the rule. 

Every exception that can be accounted 
for ia so much a confirmation of the rule 
that it has become a maxim, -exceptio pr(}o 
bat regulam. King v. Eriswe1l, 3 Durn. ~ E. 
707. 

EXCEPTION. Generally, an exclu
sion of or objection to something. 

1. An exception in a contract or deed 
is a clause whereby the party excludes 
from the operation of ~he instrument 
some part of the subject-matter pre
viously desCl·ibed, which would other
wise be subject to it. 

2. An exception in a statute is a 
clause which excludes from the opera,.. 
tion of the law some of tbe persons or 
things which would be included by force 
of the previous description. How it 
differs from proviso, see PROVISO. 

An exception in a deed is always a 
part of the thing granted, and of a thing 
in being, and is distinguishable from a 
reservation, which is of a thing not in 
being, but newly created out of the 
lands' and tenements granted. Both 
words, however, are often used promis
cuously; and the distinction will not be 
observed where to do so would defeat 
the intention of the parties to the deed. 
Winthrop v. Fairbanks, 41 Me. 307; 
State v. Wilson, 42 [d. 9; Adams 11. 

Morse, 511d. 497; Cocheco Manuf. Co. 
v. Whittier, 10 N. H. 305; Goodrich v. 
Eastern R. R. Co., 37 [d. 149; Thomp
son v. Gregory, 4 Johns. 81; Gould v. 
Glass, 19 Barb. 179. 

3. In admiralty and equity practice, 
exception is a formal allegation tendered 
by a party, that some previous pleading 
or proceeding taken by the adverse 
party is insufficient. 

4. In common-law practice, an excep
tion is a formal notice, following the de
nial of a request or overruling an objec
tion, made in the course of a trial, that 
the party intends to claim the benefit of 
the request or objection in future pro
ceedings; as upon writ of error. It is 
also somewhat used to signify other ob
jections in the course of a suit; for ex
ample, exception to bail is a formal ob
jection that special bail offered by defend
ant are insufficient. 1 Tidd Pr. 255. 
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EXCHANGE. When used to desig
nate a mode of transferring property, 
exchange consists in a mntnal grant of 
interests esteemed equal, one being the 
consideration for the other. 

The distinction between a sale and ex
change 'of property is rather one of shadow 
than of substance. In both cases, the title 
to property is absolutely transferred; and 
the same rules of law are applicable to the 
transaction, wbether the consideration of the 
contract is money or by way of barter. It 
can make no essential difference in the 
rights and obligations of parties, that goods 
and merchandise are transferred and paid 
for by other goods and merchandise instead 
of by money, which is but the representa
tive of value or property. Commonwealth 
v. Clark, 14 Gray, 367. 

EXCHEQUER. The establishment 
or department of the public business in 
England having the management of the 
royal revenue. It for a long time con
sisted of two di visions, the first being the 
office of the receipt of the exchequer for 
collection of the royal revenue, the sec
ond being a court for the administra
tion of jnstice; bnt the conrt of excheq
uer (q. v.) is now fused in the high court 
of justice. 

Exchequer bills, or bonds. Instru
ments issued by the exchequer, under the 
authority, for the most part, of acts of par
liament passed for the purpose, and contain
ing an engagement, on the part of the gov
ernment, for the repayment of the principal 
sums advanced, with interest in the mean 
time. 2 Stepk. Com. 574. 

EXCISE. Means, properly, an im
post or charge for the support of govern
ment, levied upon commodities of inland 
growth and manufacture, and corre
sponding with cnstoms or duties upon 
imported merchandise. 

Dr. Johnson's definition of excise is 
noticeable as expressing the general 
prejudice which long prevailed in Eng
land agaiust this mode of collecting a 
revenue: "A hateful tax levied upon 
commodities, and adjudged, not by the 
common judges of property, bnt by 
wretches hired by those to whom excise 
is paid." 

Excise was a name formerly confined to 
the imposition upon beer, ale, cider, and 
other commodities, being charged some
times upon the consumption of the com
modity, but more frequently upon the retail 
sale of it. ( Cowel; 1 Bl. Com. 318; 2 Stepk. 
Com. 565.) Under recent acts of parlia
ment, however, many other imposts have 
been classed under excise. Such is the 

case with regard to the license which must 
be taken out by everyone who keeps a dog, 
uses a gun, or deals in game. (2 Stepk. 
Com. 567.) Mozley If" W. 

The term excise is of very general signifi
cation, meaning tribute, custom, tax, toll
age, or assessment. It is limited, in the 
Massachusetts constitution, as to its opera. 
tion, to produce, goods, wares, merchandise, 
and commodities. Portland Bank V. Ap
tborp, 12 Mass. 252. 

The words" tax" and" excise," although 
often used as synonymous, are to be con
sidered as having entirely distinct and sepa
rate significations, under Mass. Const. ch. 
1, § 1, art. 4. The former is a charge ap
portioned either among the whole people 
of the state, or those residing within certain 
districts, municipalities, or sections. It is 
required to be imposed, so that, if levied for 
the public charges of government, it shall 
be shared according to the estate, real and 
personal, which each person may possess; 
or, if raised to defray the cost of some local 
improvement of a public nature, it shall he 
borne by those who will receive some special 
and peculiar benefit or advantage which an 
expenditure of money for a public object 
may cause to those on whom the tax is 
assessed. An excise, on the other hand, is 
of a different character. It is based on no 
rule of apportionment or equality whatever. 
It is a fixed, absolute, and direct charge 
laid on merchandise, products, or commod
ities, withou t any regard to the amount of 
property belonging to those on w hom it 
may fall, or to any supposed relation be
tween money expended for a public object 
and a special benefit occasioned to those by 
whom the charge is to be paid. Oliver v. 
Washington Mills, 11 Allen, 268. 

Excise law. As the various spirit
uous or intoxicating liquors of domestic 
production were early made prominent 
subjects for levy of an excise, and as the 
laws having this for their original purpose 
were easily and naturally made use of, to 
some extent, as a means of restraining 
or regulating the sale of such liquors in 
the promotion of temperance, a tendency 
is noticed to use the term excise laws 
as if it meant laws restrioting the sale 
of liquor. Such is not the legitimate 
meaning of the phrase. An exoise law 
is a law to collect revenue to the govern
ment, from any specified domestic pro
ductions of the country. The English 
excise system corresponds to the internal 
revenue system in the United States. 

EXCLUSIVE. That which debars 
or shuts out. Thus, au exclusive privi
lege is one which forbids all persons but 
its proprietor to exercise it. 

The term exclusive, in section 11 of the 
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patent act of 1836, comprehends not only 
an exclusive right to a whole patent, but 
an exclusive right to the patent in a partic
ular section of country. Au assignment 
may be exclusive, though limited to a cer
tain number of machines. Washburn v. 
Gould, 3 St()TY C. Ct. 122, 131, 1 West. 
Law .J. 465, 7 Law Rep. 276. 

A provision in a municipal charter, giv
ing the city authorities the exclusive right 
to fix the rates of licenses for selling liquor, 
does not imply a restriction upon the legis
lature, preventing them from passing a gen
eral act regulating the sale of liquor through
out the state. The city acquires no other 
power under such a provision to regulate 
the sale of spirituous liquors than it has in 
any other matters relating to the police of 
the city; and the fixing rates and granting 
a license by the city excuses from liability 
to the city ordinances, but cannot excuse 
from liability to the penal laws of the state. 
The word exclusive, in the connection in 
which it is used in such a charter, does not 
imply an express release to the corporators 
from all liability to the state laws relative 
to licenses. It may be interpreted as evinc
ing the intention to grant this exclusive 
power to the council as against other co
ordinate city authorities, or to secure to the 
city, as a matter of police regulation, the 
right to fix the rates of such licenses for 
city purposes independently of the action 
of the legislature, without raising any im
plication that it was the intention to ex
empt persons living within the bonnds of 
the corporation from the operation of the 
general license laws of the state. Sloan v. 
State, 8 Blackf. 361. 

On a sci. fa., the jury found for the plain
tiff in a certain snm, " exclnsive of a bond," 
not 'then due. Held, that the word exclu
sive might be construed" over and above," 
to'effectuate the intent of the jury. Walker 
v. Gibbs,2 Dall. 211, I Yeates, 255. 

EXCOMMUNICATION. A sen
tence of censure pronounced by one of 
the spiritual courts for offences falling 
under ecclesiastical cognizance. It is 
described in the books as twofold: 1. 
The lesse)· excommunication, which is 
an ecclesiastical censure, excluding the 
party from the sacraments. 2. The 
greater, which excludes him from the 
company of all Christians. Formerly, 
too, an excommunicated man was under 
various civil disabilities. He could not 
serve upon juries, or be a witness in any 
court; neither could he bring an action 
to recover lands or money due to him. 
These penalties are .abolishetl by Stat. 
53 Geo. Ill. ch. 12:7. 3 Bl. Com. 101; 
3 Stepk. Com. 315, 316. 

EXCUSABLE HOMICIDE. See 
HOMIClDE. 

E:z:cusat vel extenuat delictum in 
capitalibus, quod non operatur idem 
in civilibus. That excuses or extenu
ates a wrong in capital cases, which does 
not so operate in ci ViI suits. In crim
inal prosecutions, especially for capital 
crimes, matters are admissible in de
fence, such as want of malice or of evil 
intent, which do not constitute a de
fence to a civil action, even for a like 
wrong. The principle appears to be, 
that punishment for an offence is to be 
awarded only where a criminal intent is 
shown: while the object of the civil pro
ceeding is to afford the injured party a 
remedy for the wrong done him irre
spective of the intent; although, in cases 
of malicious injury, vindictive damages 
are sometimes allowed by way of punish
ment. 

Bacon says that, in capital causes, the 
law will not punish in so high a degree, 
except the malice of the will and the in
tention appear; but, in civil trespasses, 
and injuries that are of an inferior na
ture, the law doth rather consider the 
damage of the party wronged than the 
malice of him that was the wrong
doer. For instance, the law makes a 
difference between killing a man upon 
malice aforethought, and upon present 
heat and provocation; but if I slander a 
man, and thereby damnify him in his 
name and credit, it is not material 
whether I do so upon sudden choler, or 
of set malice; but I shall be, in either 
case, answerable for damages. For 
there is a distinction in this respect be
tween answering civiliter and criminali
ter for acts inj Ul·ious to others; in the 
latter case, the maxim ordinarily applies, 
actus non facit reum nisi mens sit rea: 
but it is ofttimes otherwise iu civil ac
tions, where the iutent may be immate
rial if the act done were injurious to an
other. Of this rule a familiar instance 
occurs in the liability of a sheriff, who, 
by mistake, seizes the goods of the wrong 
party under a writ ofji. fa. So an ac
tion for the infringement of a patent is 
maintainable in respect of what the de
fendant does, not of what he intends; 
the patentee is not the less prejudiced 
because the invasion of his right was 
unintentional. Bacon Max. reg. 7; 
Broom Max. 324. 
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EXECUTE. To complete; to finish; 
to perfect; to perform. Executed: that 
which is completed or performed. Exe
cution: the completion 01' entire per
formance of something. Executory: 
that which has not yet been, but is to 
be, performed or done. 

These words are used in a variety of 
senses and connections; yet the mean
ing generally bears a close relation to 
the general significations above given. 

To execute, applied to a word which 
is at once the name of a written instru
ment, and also stands for the rights and 
relations created by it, may mean either to 
complete tbe instrument, i.e. do whatever 
is necessary to render it operative and 
valid; or. to perform its stipulations, i.e. 
do what it provides or requires. To 
execute a contract, spoken not of the 
mere instrument or writing in which 
the contract might be embodied, but of 
its substance, of the relations and rights 
created by it, means, to perform its stip
ulations; but the phrase may be used 
of the instrument only, and then execu
tion means subscribing, and perhaps 
sealing. 

To execute a deed, a mortgage, or a 
will, almost always means to sign, seal, 
and deliver the instrument. 

To execute a decree, judgment, writ, 
or process, means, almost invariably, to 
perform its requirements. 

To execute a criminal is to put him to 
death. The true meaning seems to be, 
that the sentence is executed; that is, 
performed, carried into effect. 

To execute a written instrument 
spoken of as a writing only, not with 
reference to its substance, means to 
complete it as an effective instrument, to 
sign it, and to seal and deliver it, when 
these are essential to its inception. 

Executed, when spoken of p~omissory 
notes, imports delivery as well as making. 
Bagley v. McMickle, 9 Cal. 430. 

Execution, when used in a legal sense, 
with reference to a bond, implies .signing, 
sealing, and delivery. Tiernan v. Feni
more, 17 Ohio,545. 

The expression" an execution executed," 
in a peculiar statute, held to mean not an 
execution under which all has been done 
which the writ requires or the law permits, 
but all execution levied. Smith v. Young, 
12 N. J. L. 300. 

Executed consideration. A con-

sideration which has been received; 
which is wholly past. 

Executed contract. Is one wbich has 
been performed. A contract may be exe
cuted by one party only. If the sub
ject-matter mentioned is an instrument 
as such, to say the contract was exe
cuted, would mean it was subscribed, &C. 

Executed estate. Means the same as 
a vested estate, or estate in possession, 
which are more common expressions. 

Executed remainder. A remainder 
which vests a present interest in the 
tenant, though the enjoyment is post
poned to the future. 2 Bl. Com. 168; 
Fearne Cont. Rem. 31. 

Executed trust. One which is com
pletely created, so that no future act is 
necessary to be done to bring it into 
effect and operation. 

Executed use. The first use in a 
conveyailCe upon which the statute of 
uses operates by bringing the possession 
to it, the combination of which, i.e. the 
use and the possession. form the legal 
estate; and thus the statute is said to 
execute the use. 

Executed writ. A writ the com
mands of which have been obeyed by the 
person to whom it was directed. 

Executory consideration. A con
sideration which has not yet been made 
or given; one which is to be performed 
or rendered in future. 

Executory contract. A contract 
which is to be performed in time to 
come. As some of the stipulations in a 
contract may require future perform
ance, while others are already performed, 
it follows that a contract may be exec
utoryas to some of its engagements, and 
executed as to others; executory as to 
one party. and executed as to the other. 

Executory devise. A devise of 
some future interest in lands, given not 
to take effect immediately upon testa
tor's death, but to arise and vest upon 
some future contingency. Such a limi
tation of a future estate has been al
lowed to be made by will, in some cases 
where it could not be made by deed. A 
similar disposition of chattels should be 
called an executory bequest. 

Executory estate. An interest the 
enjoyment of which is dependent upon 
some subsequent event 01' contingency. 



EXECUTE 460 EXECUTIO 

Executory remainder. The same 
as a contingent remainder, q. v. 

Executory trust. Means, not a trust 
which is yet to be carried into effect as 
towards the beneficiary, but a trust 
towards the complete creation of which 
some act is needed to be done by the 
creator of the trust, or the trustee. 

Executory ulI.e. A springing use, 
which confers a legal title answering to 
an executory devise; as when a limita.
tion to the use of A ill fee is defeasible 
by a limitation to the use of B, to arise 
at a future period or on a given event. 

The words" executory" and "executed" 
denote, respectively, incomplete and com
plete; and that as well in th~ir co~mon-l~w 
application to contracts, as ill thell' eqUIty 
application to trusts. Thus, in the case of 
contracts the contract or consideration is 
said to b~ executed when it is completely 
performed; and it is said to be exe~utory 
when it is not yet completely, or only Incom
pletely as yet, performed. And it is clear 
that a contract may be executed on one 
side and executorv on the other. And in 
the case of trustS, a trust is said to be 
executed when it is completely created or 
declared; and executory, when the words of 
trust are merely directory, and point to 
some fUl'ther instrument as being necessary 
to complete the declaration or creation. 
Braum. • 

Executed and executory are used in 
law in a sense very nearly equivalent to 
past (or present) and future, respectively. 
Thus, 

1. A contract may he either executed (as 
if A and B agree to exchange horses, ~nd 
they do it immediately; here the possessIOn 
and the right are transferred together), or 
executory (as if they agree to exchange 
next week; here the right only vests, and 
their reciprocal property in eac~ other's 
horse is not in possessioIl, hut in actIOn); for 
a contract executed, which differs nothing 
from a grant, conveys a chose in possession; 
a contract executory conveys only a chose 
in action. (2 BI. Com.,443; 2 Steph. Com. 
58.) . 

, 2. So a considetation for a promIse may 
be executed or executory, according as the 
considera tion precedes the promise or not; 
and its character in this respect is deter
mined by the relation ,,:hich it. bears. in 
point of time to the prolDlse as bemg pnor 
or subsequent. 

3. A use is also executed or executory. 
'l'hus on a conveyance to A to the use of B, 
the u'se in B is said to be executed by the 
statute of uses. But a use in land, limited 
infuturo on a conditi?n indep~nd\!nt of an)' 
preceding estate or mterest J.!l ~he land, IS 
an executory use, because It IS not exe
cuted by the statute of uses till the fulfil
ment of the condition on which it is to take 
effect. I:)uch a use is also called a spring-

ing use. (2 BI. Com. 332-334; 1 Stepk. Com. 
644,545.) 

4. So a devise by which a future estate 
is allowed to be limited contrary to the 
rules of the old common law, is called an 
executory devise. (2 BI. Com. 173, 334; 
1 Stepk. Com. 611, 612.) 

5. Also, an estate in possession, whereby 
a present interest passes to the tenant, is 
sometimes called an executed estate, as op
posed to .the executory class of estates de
pending on some subsequent circumstances 
or contingency. (2 Bl. Com. 163.) 

6. A trust may also be executed or ex
ecutory. An executed trust is one where 
the trust estate is completely defined in tbe 
first instance, no future instrument of con
veyance being contemplated. An executory 
trust is a trust where the party whose ben
efit is designed is to take through the me
dium of a future instrument of conveyance, 
to be executed for the purpose. (1 Steph. 
Corn. 374.) Or, an executory trust is one of 
which the author indicates, either by the 
vagueness and generality of the words he 
has used, or by his intention expressed in the 
instrument creating the trust, that some fur
.ther conveyance should be executed for ~x
pressing the trusts in proper legal foroo; while 
an executed trust is a trust itself expressed 
in proper legal form. An executory trust 
thus bears to an executed trust the same 
relation which the heads of a settlement 
bear to the settlement itself. Mozley!t W. 

All trusts are in a sense executory; be
cause a trust cannot be executed except by 
conveyance, and therefore there !s always 
something to be done. But that IS not the 
sense which a court of equity puts upon the 
term executory trust. An executory tru~t 
is where the author of the trust has left It 
to the court to make out from general ex
pressions what his intention is. An exe
cuted trust is where there is nothing to be 
done but to take the limitations given you, 
and convert them into legal estates. Eger
ton V . Brownlow, 4 Ho. of L. Cas. 210. 

As all trusts are executory in the sense 
that the trustee is bound to dispose of the 
estate according to the tenor of his trust, 
whether active or passive, it would be more 
aL'Curate and precise to substitute the terms 
perfect .and imperfect for executed and ex
ecutory trusts. 1 Hayes Conv. 85. 

EXECUTIO. The Latin term for 
execution, used, according to Burrill, ill 
both the senses of complete perform
ance of somethiug, and of a writ for 
carrying a judgment into effect. 

Executio eat finis et fructUII legiS. 
Execution is the end a.nd fruit of the 
law. The proper completion of and the 
object sought in a suit is the execution: 

The execution is the end of the law; It 
gives the successful party the fruits of his 
judgment. A distress warrant is a most 
effective execution; for it may act on both 
the body and estate of the individual against 
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w.hom it is directed. So powerful a process 
must not be issued by a mere ministerial 
officer independent of judicial review. Unit
ed States v. Nourse, 9 Pet. 8,28. 

Executio juris non habet injuriam. 
The execution of the law does not work 
a wrong. The bringing of an action 
without malice and upon a probable 
cause, in a court having jurisdiction, or 
auy act done in the regular course of 
legal proceedings, or under authority of 
legal process regularly issued in an 
action, is not deemed an injury for 
which the law should afford a remedy, 
even though such action is brought upon 
iusnfficient grounds or against the wrong 
party; if damage result, it is damnum 
absque injuria. It is only where an ac
tion is brought maliciously and without 
probable cause; where an illegal act is 
done under color of the law; where 
legal process is abused for purposes of 
oppression or extortion; or in similar 
cases of proceedings not really sanc
tioned by the law, although in legal 
form, - that liability is incurred for acts 
either of an officer or a private individ
ual in an executive capacity in the course 
of legal proceedings. 

EXECUTION. 1. The completion 
or perfection of a written instrument, 
by the signature of the party, and the 
delivery. 

2. The doing or performance of some
what called for by a contract, judgment, 
writ, &c. 

3. The technical n!tme of the writ 
principally used to carry into effect a 
judgment or decree. And see EXE
CUTE. 

By "execution of a note," in a rule of 
court excusing plaintiff, in certain cases, 
from producing proof of execution,is meant 
only the actual' making and delivery. It 
does not involve other matters, such as an 
allegation that the note was dated back in 
order to include usurious interest. Free
man v. Ellison, 37 Mich. 459. 

Delivery is a part of the execution of a 
sealed instrument. A bond signed and 
sealed on Sunday, but not delivered until a 
week-day, is good; for it is not executed on 
Sunday. State v. Young, 23 Minn. 551. 

Although" executed" imports delivery, 
in addition to signing and sealing, yet a 
certificate of acknowledgment that one 
has ': signed and sealed" a deed may be 
sus tamed as a substantial compliance with 
a statute requirement that it should say 
"executed," the substituted words being 

evidently used in the broad sense. Little 
v. Dodge, 32 Ark. 453. 

Execution is a judicial writ issuing out 
of tbe court where the record or other 
judicial proceeding is on which it is ground
ed. It usually issues at the end of four
teen days from the verdict, but it may for 
good reason be either expedited or delayed; 
and it may issue wi thin six years after the 
recovery of the judgment, without getting 
the judgment revived. It is either a ft· fa., 
an elegit, or a ca. sa.; and the plaintiff may 
sue out either he pleases, and, after suing 
out one, he may abandon it before execu
tion and sue out another; or he may even 
have several writs running at the same 
time, either of the same species into differ
ent counties, or of different species into the 
same or different counties. But only one 
of such writs must be actually executed. 
If part only of the amount b~ levied on 
the one writ so actually executed, then the 
writ must be returned; and after the return 
another writ may issue. 

By the common·law procedure act, 1852, 
§ 121, the writ should be directed to the 
sheriff of the county in which it is to be 
executed. If it is to be executed within a 
liberty or franchise, it must be directed to 
the sberiff of the county in which such 
liberty or franchise is situate. And by 
section 134 of the same act, the writ, if uu
executed, does not remain in force for more 
than one year from the teste of the writ, 
unless it is renewed. B,·oum. 

EXECUTIVE. In the distribut.ion 
of the powers of gOTernment into the 
three great classes, that power which 
secures the due performance of the laws 
is terme'd the executive power. And 
the word is often used in the United 
States as an impersonal title of, the 
president or governor; thus, a fugitive 
is said to be surrendered on the demand 
of the executive of the state from which 
he fled. 

Executive administration, or min
istry. A political term applicable to the 
higher and responsible class of public 
officials by whom the chief departments of 
the government of the kingdom are admin
istered. The number of these amounts to 
fifty or sixty persons; their tenure of office 
depends on the confidence of a majority of 
the house of commons; and they are sup
posed to be agreed on all matters of general 
policy except such as are specifically left 
open questions. Cab. Lawyer. 

Executive department. See DE
PARTMENT. 

Executive officer. This phrase in
,cludes that class of officers who are con
cerned with the execution of the laws, 
as distinguished from legislative and 
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judicial officers. Some classifications 
make two classes of officers in the exec
utive department of government, - ex
ecutive and administrative. 

Executive officer means an officer in 
whom resides the power to execute the 
laws. Thorne v. San Francisco, 4 Cal. 127, 
146. 

EXECUTOR. A man appointed, in 
virtue of his being named for that office 
in a will, to carry its provisions into 
effect. Executrix: a woman so ap
pointed. 

If the will names no one as executor, 
or the person named refuses to act, or 
dies, some snitable person is appointed 
by the court of probate to superintend 
the execution of the will; but such per
son is not styled an executor, hut an 
administrator with the will annexed. 

An executor is the legal personal rep
resentati ve of his testator, and the tes
tator's rights and liabilities devolve for 
the most part upon him. His duties, 
generally stated, are: To bury the de
ceased in a manner suitable to the estate 
which he leaves. To prove the will. 
To make an inventory of the goods 
and chattels of the deceased, and col
lect the goods so inventoried; and, for 
this purpose, if necessary, to take pro
ceedings against debtors to his testator's 
estate. To pay, first, the debts of his 
testator. and then the legacies bequeathed 
byhis will; and to distribute the residue, 
in default of any residuary disposition, 
among the next of kin of the testator. 

An executor rightfully or lawfully ap
pointed is sometimes called a lawful or 
rightful executor, to distinguish him 
from all executor de son tOI·t, an execu
tor in his own wrong; who is a person 
who has thrust himself in, withont law
ful authority, to manage affairs of the 
estate. For, upon familial' principles of 
probate law, a person intermeddling 
with the estate of a deceased person, 
and doing acts which an administrator 
or executor alone may do, will make 
himself liable as executor de son tort. 
Bennett v. Ives, 30 Conn. 329; Bacon v. 
Parker, 12 lri. 213; Wilson v. Hudson, 
4 Hal·r. 16!:;; Howland v. Dews, R. M. 
Charlt. 383; Semmes v. Porter, Dudley, 
167; Wiley v. Truett, 12 Ga. 588; Bar
ron v. Bumey, 38 ld. 264; Brown v. 

Durbin, 5 J. J. Mar.~h. 170; Johnson 1'. 
Duncan, 3 Litt. 163; Gentry v. Jones, 
6 J. J. Marsh. 148; White v. Mann, 
26 Me. 361; Leach v. Pittsburg, 15 N. H. 
137; Emeryv. Berry, 28 ld. 473; Sco
ville v. Post, 3 Edw. 203; Crinkleton v. 
Wilson, 1 Browne, 361; Howell v. Smith, 
2 McCord, 516; Givens 'I'. Higgins, 4ld. 
286; Hubble Il. Fogartie, 3 Rich. 413. 
For nnmerous cases in which this doc
trine applies, see U. S. Dig. tit. Ex
ecutors and administrators. 

Exemp1a illustrant non restringunt 
legum. Examples illustrate but do not 
restrict the law. Instances of the ap
plication of a legal principle illustrate 
the reason and the operation and effect 
of the rule, but do not restrict it to the 
facts of the particular case. 

EXEMPLARY DAMAGES. Money 
which juries are allowed, in certain 
actions, to award to the plaintiff, 
additional to a compensation for his 
pecuniary loss, by way of compelling 
defendant to atone for a wrong done. 

The propriety of allowing damages by 
way of punishment has been strongly 
contested, many able jurists and writers 
contending that, in the civil action by 
the person injured by a wrong, the 
damages ought in all cases to be re
stricted to a compensation for the loss 
sustained, and that all considerations 
of punishment should be reserved to be' 
determined in some prosecution at the 
suit of government. A well known and 
instructive discussion, between MI'. Sedg
wick, in favor of the rule allowing exem
plary damages, and Judge Greenleaf, in 
favor of restricting damages to compen
sation, may be fonnd in the successive 
editions of their treatises on Damages 
and Evidence. The weight of authority 
throughout the United States seems to 
be, that, in a proper case, damages to 
punish the defendant may be allowed. 
Exemplary damages is perhaps the 
most common name for these; but they 
are also known as "smart-money," 
,. punitive damages," and "vindictive 
damages." 

Under these varions names the pro
priety of allowing such damages has been 
often discussed; and the general result 
of the cases seems to be to sustain, in 
nearly all the states, the rule, that, when-
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ever the injury is shown to have been 
inflicted wantonly or maliciously, and 
with circumstances of contumely or in
dignity, the jury are not limited to the 
ascertainment of a simple compensation, 
but they may award an additional sum, 
as a punishment of or atonement for the 
wilful malicious wrong. But malice, in 
this rule, is not merely the intentional 
doing a wrongful act: the word is used 
as implying an actual design to injure 
or to violate law. See U. S. Dig. tit. 
Damages, 1. 4. 

To meet the objection that the prac
tice of allowing such damages leads to a 
double punishment, Judge Hoffman, of 

• the New York superior court, in Fry v. 
Bennett, 1 Abb. Pro 304, gave a very 
close and guarded statement of the rule, 
distinguishing between punishing the 
wrong done to the plaintiff, which he 
urges is the sole object, and therefore 
the limit, of exemplary damages, and 
vindicating the peace of society, which 
is the object of criminal punishment. 
He says: "When the terms vindictive 
damages or exemplary damages are em
ployed in a civil action for lihel, they 
mean the atonement which the law de
mands shall be made to the libelled 
party by the offender;' and such atone
ment involves essentially his punish
ment. It is condemnation, and inflic
tion for traducing the individual, not 
for provoking him to break the peace. 
It would be objectionable, in this view 
of the case, to instruct a jury to give 
damages, On the ground that the inter
ests of society required the defendant's 
punishment, or that they could consider 
the offence to the state as a reason for 
increasing the damages." 

Two recent cases in New Hampshire, 
Fay v. Parker, 53 N. H. 342, which 
contains a most elaborate and extended 
review of the authorities, and Bixby v. 
Dunlap, 56 N. H. 456, discuss the ques
tion in the light of the same distinction 
as was urged in Fry v. Bennett; and 
present the true rule as being this: that 
compensation is the primary rule of 
damages, but, when actual malice enters 
into the tort, damages to punish it may 
be allowed, for the purpose, really, of 
making atonement to the sufferer for 
the injury to the feelings and other ele-

ments of his damage, which are not sus
ceptible of direct pecuniary valuation; 
but such allowance must never be car
ried so far as to embrace or take the 
place of punishment of the tort as a 
public offence. According to Bixby V. 

Dunlap, it is incOiTect to encourage the 
jury to separate actual from exemplary 
damage. The true rule is, not for the 
jury first to determine the actual money 
damage which plaintiff has sustained, 
and then, if they find the defendant has 
been malicious, give another separate 
sum in damages by way of example or 
punishment; but they should be told 
that, if they find the defendant has been 
malicious, the rule of damages will be 
more liberal. Then, instead of awarding 
damages only for those matters which 
are capable of pecuniary valuation, they 
may take into consideration all the cir
cumstances of aggrayation, the insults, 
offended feelings, degradation, &c., and 
endeavor, according to their best judg
ment, to award such damages by way 
of compensation or indemnity as on the 
whole the plaintiff ought to receive, and 
the defendant to pay. Damages thus 
enhanced, to give a full compensation 
for the injury attending a malicious 
offence, are sometimes called vindictive, 
because they have a tendency to satisfy 
the just indignation of the plaintiff and 
the jury; sometimes exemplary, because 
they call public attention to the wrong 
and the remedy; sometimes punitory, 
because, although intended by law to 
operate as compensation, they are likely 
to be felt by defendant as a punishment. 

EXEMPLIFICATION. An official 
transcript of a document from public 
records, made in form to be used as 
evidence, and authenticated as a true 
copy. 

EXEMPT, V. To except or excuse 
from the operation of a law. Exempt, a.: 
the condition of being excepted or ex
cused; and this word is often used as 
a noun, to denote a person excused by 
law from the performance of a duty or 
obligation imposed on others, as from 
jury duty or military !lervice. Exemp
tion: a privilege of being excepted from, 
or free of the operation or burden of, 
some law. 

Probably the most frequent use of 
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these words is in connection with the 
laws governing executiorr against prop
erty: they generally allow a debtor to 
retain certain necessary articles as " ex
empt from execution." 

EXEQUATUR. A rescript or order 
given by the foreign department of a 
state to which a consul or commercial 
agent is accredited, authorizing the 
functionaries of the home department 
to recognize the official character of the 
consul. 

EXHIBIT, v. To produce publicly, 
for inspection; also, to submit to a 
court or officer, in course of proceedings. 
Exhibit, n. : a document produced and 
identified for future use as evidence. 

In chancery practice, when testimony 
of witnesses was taken by an examiner 
in the form of depositions, to be after
wards submitted to the chancellor at the 
hearing, it was necessary, when docu
ments were involved in the testimony, 
to exhihit them to the witness and ex
aminer. The witness having identified 
them, the examiner marked them as 
having been exhibited upon the ex
amination. They could then be pro
duced before the chancellor, and identi
fied by the examiner's marks as the same 
papers as were referred to by the wit
ness; hence the name exhibits. 

The same method is pursued when 
documents are introduced on a jury trial 
or before a referee, and need to be iden
tified for purposes of any appeal. More
over, when documents are referred to in 
a pleading, and annexed, instead of 
being copied in full in the body of the 
pleading, they are usually referred to as 
exhibits. If several exhibits are intro
duced, they are usually distinguished by 
letters, -exhibit A, exhibit B, &c. 

In equity practice, in stating written in
struments in a pleading, it is usual to refer to 
the instrument itself. TMs reference makes 
the whole instrument referred to a part of 
the pleading. But it does not make it evi
dence: to do that, the instrument must he 
proved in the usual way. The sole office 
of an exhibit is to help out the pleading, in 
case it should he found, on the trial, that 
the allelJ'ations therein do not give some 
needed particnlars of the writing, or do not 
give the writing with snfficient accuracy. 
Brown v. Redwyne, 16 Ga. 67. 

The use of exhibits is a convenient mode 
of abridging evidence in tbe case of written 
i1ocuments, the proof heing either viva voce 

or by affidavit. But only some documents 
may he exhibited, namely, extracts from 
registries, records from the Bodleian and 
Mnseum libraries, and generally all docu
ments coming ont of the custody of a pub
lic officer having care of them; also, office
copies of records, whether of the superior 
courts at Westminster or of the courts of 
the county palatine of Lancaster, or of the 
inferior courts of record; also, and chiefly, 
deeds, honds, notes, bills of exchange, let
ters, or receipts, and the like. Documents 
of other kinds may not be so proved; and, 
generally, no document may he proved as 
an exhibit, if it requires more to substan
tiate it than the proof of the execution or 
of handwriting, e.g. if any ulterior circum
stance which might affect it requires to be 
proved, and the opposite side would bave a 
right to cross-examine upon that circum
stance. (Lake v. Skinner, 1 Jac.!f' W. 9,15.) • 
Brown. 

The presentment of a complaint, and the 
issuing of the warrant by the magistrate, is 
a sufficient exhibiting of it, within the Con
necticnt statute of limitations, although 
the arrest may not be made until after the 
expiration of the time limited. Newell v. 
State, 2 Conn. 38. 

Exhibition, in Scotch law, signifies the 
production of deeds; and an action of ex
hibition is an action for compelling produc
tion of the same. Bell; Pat. Camp. 

EXIGENT. The name of a writ in 
proceedings before outlawry, directing 
the sheriff to cause to be demanded the 
defendant from county court to county 
court, until he be outlawed; or, if he 
appear, then to take and have him be
fore the court on a day certain, to an
swer to the plaintiff. At the same time 
issued the writ of proclamation of exi
gents, which was followed, if the de
fendant was not taken and did not ap
pear, by the writ of capias utlagatum. 

Exigi facias. That you cause to be 
demanded. The emphatic words of the 
Latin form of the writ of exigent. They 
are sometimes used as the name of that 
writ. 

EXILIUM. Exile; banishment. In 
ancient English law, this term was ap
plied to a species of waste, having refer
ence to persons by sending them away 
or driving them from the land i such as 
setting free or wrongfully ejecting bond
servants or bond-tenants, or pulling 
down buildings so as to compel the oc
cupants to leave, or other acts having 
the same tendency and purpose. 

EXISTING. The phrase existing laws, 
in the saving clause of an act, refers to 
the laws in existence at the time of the 
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passage of the act. Lawrie v. State, 5 Ind. 
5:lo. 

The operation of a law for regulating 
"all existing railroad corporations," ex
tends to and controls railroads incorporat
ed after, as well as before, its passage, un· 
less exception is provided in their charters. 
Indianapolis & St. Louis R. R. Co. v. Black
man, 63 Ill. 117. 

The phrase existing creditors, in Iowa 
Code 1873, § 1923, regulating the recording 
of sales or mortgages of personal property, 
is not limited to those who were creditors 
when the sale was made: it applies equally 
to those who became such before posses
sion was changed, the bill of sale recorded, 
or notice given. Fox v. Edwards, 38 Iowa, 
215. 

EXONERETUR. Let him be dis
charged. The name of an entry on a 
bail-piece, that the bail are exonerated 
or discharged, made by order of the 
court or judge, UpOll proper cause shown, 
as the surrender of their principal, or 
other performance of the condition of 
the obligation. 

EXPATRIATION. The act of an 
individual in forsaking bis own country, 
with a renunciation of allegiance, and 
with a view of becoming a permanent 
resident and citizen in another country. 

Whether this can rightfully be done 
without consent of the country aban
doned has been the subject of much dis
cussion. 

By act of July 27, 1868, congress de
clared the policy of the United States 
on the subject as follows: 

Whereas the right of expatriation is a 
natural and inherent right of all people, 
indispensable to the enjoyment of the 
rights of life, liberty, and the pursuit of 
happincss; and whereas in the recognition 
of this principle this government has freely 
received emigrants from all nations, and 
invested them with the rights of citizenship; 
and whereas it is claimed that such Ameri
can citizens, with their descendants, are 
subjects of foreign states, owing allegiance 
to the governments thereof; and whereas 
it is necessary to the maintenance of public 
peace that this claim of foreign allegiance 
should be promptly and finally disavowed: 
Therefore, any declaration, instruction, 
opinion, order, or decision of any officer of 
the United States which denies, restricts, 
impairs, or questions the right of expatria
tion, is dedared inconsistent with the 
fundamental principles of the republic. 
All naturalized citizens of the United 
States, while in foreign countries, are enti
tled to and shall receive from this govern
ment the same protection of persons and 
property which is accorded to native-born 
citizens. Rev. Stat. §§ 1999, 2000. 

EXPECTANT EST ATE. An es
tate in lands, consisting of a present 
vested contingent right of future enjoy
ment; the right to pernancy of the prof
its, although vested, being contingent, 
and postponed to a future time. Es
tates in remainder and in reversion 
(q. v.) are expectant estates. The 
term future estates is also applied to 
this class of interests in lands. 

Expectant estates, as used in 1 N. Y. 
Rev. Stat. 725, § 35, includes every present 
right or interest which may by possibility 
vest in possession at a future day. Law
rence v. Bayard, 7 Paige, 70, 76; Underhill 
v. Saratoga, &c. R. R. Co., 20 Barb. 455, 462. 

Expedit reipublicre ut sit finis liti
um. It is for the advantage of the state 
that there be an end of suits; the pub
lic good requires that some period be put 
to litigation. More frequently expressed 
in the form, interest reipublicre ·ut sit finis 
litium, q. v. 

EXPENSE. A promise to pay half the 
expense of building a wharf, is not a prom
ise to pay whatever may be spent about it, 
but whatever it may reasonably cost. One 
sued for contribution may show that a 
larger amount was paid than was justly 
due. Snow v. Johnson, 1 Minn. 48. 

Under a written contract to pay a cer
tain proportion of the net profits of an ad
venture after deducting "the actual ex
penses that may appertain to the goods 
themselves," expenses for clerk-hire, adver
tising, and taxes may properly be deducted 
from the gross amount. Foster v. Goddard, 
1 Clij[. 158. 

Expenses, in a will, is never taken to 
signify expenses incurred during the life of 
the testator: these would be debts. Matter 
of Haines, 8 N.J. Eq. 506. 

EXPERT. Originally, experienced; 
practiced; skilful. By a familiar rule 
of evidence, when questions requiring 
skill or knowledge in art or science are 
involved in the issue, persons possessing 
such skill or knowledge may be called 
as witnesses, and allowed to give their 
opinions on the question presented; such 
witnesses are called experts. 

An expert is a person who possesses pe
culiar skill and knowledge upon the sub
ject.matter that he is required to give an 
opinion upon. State v. Phair, 48 Vt. 366. 

An expert is a skilful or experienced 
person; a person having skill or experi
ence, or peculiar knowledge on certain sub
jects, or in certain professions; a scientific 
witness. Heald v. Thing, 45 Me .. 392 ; 
Clark o. Rockland Water Power Co., 52 
Id.68. 

An expert must have made the subject 
VOL. <. 30 
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npon which he gives his opinion a matter 
of particular study, practice, or observa
tion, and he must. have particular and spe
cial knowledge on the subject. Jones v. 
Tucker, 41 N. H. 547. 

The science which an expert IIhould be 
required to possess, implies that special and 
peculiar kilowledge acquired only by a 
course of observation and study, and the 
expenditure of time, labor, and prepara
tion, in a particular employment and call
ing of life. Dole v. Johnson, 50 N. H. 452. 

On a question of handwriting, a witness 
who, by study, occupation, or babit, has 
been skilful in marking and distinguishing 
the characteristics of handwriting, may be 
an expert, although he had never been in a 
situation where duty required him to dis
tinguish between genuine and counterfeit 
handwriting. Sweetser v. Lowell, 33 Me. 
446. 

EXPLOSION. Injuries to a building 
insured, caused by an explosion of spirit
vapor accumulating in the building and he
coming mixed with the atmospbere, and the 
mixture being ignited from a gas-jet, are 
within an exception in a policy of insurance, 
of losses caused by "any explosion what
ever." The word explosion is variollsly 
used in ordinary speech, and is not one that 
admits of exact definition. Every combus
tion of an explosive substance, whereby 
other property is ignited and consumed, 
would not be an explosion within the ordi
nary meaning of the term. It is not used 
as a synonyme of combustion. An explo
sion may be described generally as a sudden 
and rapid combustion, causing violent ex
pansion of the air, and accompanied by a 
report. But the rapidity of the combustion, 
the violence of the expansion, and the vehe
mence of the report, vary in intensity as 
often as the occurrences multiply. Hence, 
an explosion is an idea of degrees; and the 
true meaning of the word, in each particu
lar case, must be settled, not by any fixed 
standard or accurate measurement, but by 
the common experience and notions of men 
in matters of that sort. United Life, &c. 
Ins. Co. v. Foote, 22 Ohin St. 340. See 
FIRE. 

EXPORT, V. To carry or send out 
of the country; the opposite of import. 
Exportation: the act of carrying or send
ing abroad. Exports, n., and sometimes 
exportations: things sent abroad; sub
ject-matter of exporting. 

The words are used almost exclusively 
of merchandise sent from one country to 
another in the adventures of commerce. 

Export signifies the taking or carrying 
out an article of trade or commerce. State 
v. Turner, 5 Harr. 501. 

Exportation is the carrying of goods out 
of a port to a foreign country, and does not 
include a coastwise transportation, before 
the period of exportation commeuces; the 

period of exportation is the termination of 
exportation. Forman v. Peaslee, 11 Monthly 
Law Rep. N. B. 273. 

Exports, as used in U. S. Const. art. 1, 
§§ 8, 10, embraces only articles exported to 
foreign countries, and does not include 
those transported from one state into an
other. Exp. Martin, 7 Nev. 140. 

EXPOSE. To exhibit; to show. 
EJr.posure of the person, that is, of the 

parts which decency requires should be 
kept clothed in public, is an indictable 
offence, on the ground that every public 
show and exhibition which outrages de
cency, shocks humanity, or is contrary 
to good mprals, is punishable at co=on 
law. 2 Bish. Cr. Law, § 318. 

Expose to sale. Means to show to the 
by-standers. A statute authorizing an ex
press company to expose unClaimed goods 
to sale, does not import authority to sell 
goods in locked trunks. Adams Express 
Co. v. Schlessinger, 75 Pa. St. 246. 

EXPRESS. Declared in terms; dis
tinctly mentioned; openly stated; set 
forth in words. 

Express is generally used as the oppo
site of implied; as actual is opposed to 
constructive. Thus, an express assump
sit or contract is a contract which is . 
made in terms, not left to implication; 
an express repeal is where a statute 
refers to and declares the repeal of an
other, instead of leaving the courts to 
deduce the repeal from the inconsistency 
of the two laws. Express trust is a 
trust declared in terms, not raised by 
rules of law from the dealings of parties. 
Express warranty is a warranty made in 
terms, as distinguished from one which 
may be implied. 

Express malice is a phrase sometimeR 
used, but not to be approved: act·ual 
malice better gives the meaning; which 
is, not malice which has been avowed or 
declared, but malice shown to have ex
isted in emotion, as distinguished from a 
design merely imputed. But see 4 Bl. 
Com. 198, 200. 

Express trusts are those which are cre
ated in express terms in the deed, writing, 
or will, while implied trusts are those which, 
without being expressed, are deducible from 
the nature of the transaction, as matters of 
intent, or wliich are superinduced upon the 
transactions by operation of law, as matters 
of equity, independently of the particular 
.intention of the parties. Brown v. Cherry, 
56 Barb. 635. 

EXPRESS COMPANY. A firm or 
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corporation making it their business to 
receive and transport packages of port
able property. These are, by the weight 
of authority, common carriers. They 
cannot be discriminated from other car
riers by a precise line of legal definition, 
bnt are practically distinguished by such 
peculiarities as these: They do not usu
ally own or operate the vehicles in which 
the transportation is made, but rely on 
those of common carriers, in which their 
agents, with goods in charge, travel back 
and forth. They seek more particularly 
the business of carrying the lighter and 
more valuable kinds of property. They 
offer assurances of greater expedition in 
carrying and care in delivery. They 
combine with carrying the transaction 
of other business incidental to it; as the 
collection of the price due upon goods 
sold and intrusted to them for delivery. 

Expressio eorum qnre tacite insunt 
nihil operatur. The expression of 
things which are tacitly implied avails 
nothing. A clanse in an instrument 
which merely expresses what is tacitly 
implied by the law is inoperative, and 
is treated in construction as mere sur
plusage. An illustration of this maxim 
frequently given is the case of a lease to 
two persons for the term of their lives, 
which, at common law, creates a joint 
tenancy; if the words" and the snrvivor 
of them" are added, snch words are 
mere surplusage, because, by law, the 
term would go to the survivor. 

In bills of exchange and promissory 
notes, the words value received ex
press only what the law will imply from 

. the nature of the instrument and the re
lation of the parties apparent upon it. 
Those words are regarded as surplusage, 
and do not prevent inquiry into the con
sideration of the bill or note, as between 
the immediate parties thereto. 

Expressio unius est exclusio alte
rius. The expression of one thing is 
the exclusion of another; the express 
mention of one thing, person, or place, 
or of a particular class or number, im
plies the exclusion of. all others not men
tioned. This maxim is of general ap
plication in the construction of contracts 
and written instruments, and in the in
terpretation of statutes, but is subject to 
some limitations. The general principle 

is, that, where parties have expressed the 
conditions or terms or stipulations of 
their acts or engagements, they are pre
sumed to have expressed all such terms 
or conditions, and not merely a part of 
them. The application of the maxim is, 
however, subject to the intention of the 
party as discoverable upon the face of 
any particnlar instrument or transaction, 
which intention, when apparent, must 
prevail. The rule of law excluding 
parol evidence as to the terms of a writ
ten instrument, unambiguous ·upon its 
face, is founded upon the same or a very 
similar principle, expressed in the max
im, expressum facit cessare tacitum, con
sidered by Mr. Broom as merely another 
form of this maxim. Broom Max. 651. 
. A frequent application of the general 
principle is to restrict the meaning of 
general words within the limits de
fined hy more particular and specific 
expressions accompanying them. All 
example in the construction of deeds is 
the rule that an implied covenant is to 
be controlled within the limits of an ex
press covenant, on the same subject. 
Especially, aft~r an enumeration of par
ticular things, words of a general nature 
following are to be taken, by reference 
to the preceding enumeration,"to include 
only things ejusdem generis. In the in
terpretation of statutes, also, this maxim 
is of general application; subject, how
ever, to the intention of the legislature 
as the chief guide to the construction. 
Moreover, where the language of a stat
ute may fairly comprehend many differ
ent cases, and some only are expressly 
mentioned merely by way of example, 
others, of a similar nature. are not there
by excluded. So, where the words used 
by the legislature are general, and the 
statute is only declaratory of the com
mon law, it may extend to other persons 
and things beside those actually named. 
But where the expressions used are re
strictive, and intended to exclude all 
things not enumerated, the maxim is to 
be applied. Thus, a statute by which a 
tax or charge is imposed upon certaiu 
specific things would seem intended to 
exclude every thing else even of a similar 
natnre, and, afortion, all things different 
in natnre and description from those 
which are expressed. Broom Max. 664. 
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Expressum facit cessare tacitum. 
That which is expressed supersedes that 
which is not mentioned. Express stipu
lations cannot be controlled by mere im
plications, or by other matte~s left unex
pressed ill the agreement or instrument. 
A familiar illustration of this maxim is 
the rule excluding parol evidence to con
tradict or vary the terms of an instrument 
in writing. The principle extends to 
all cases of express contracts. It is 
not necessary that the parties to every 
agreement should provide in terms that 
they are not to be bound by any thing 
not expressly set down. Compare the 
maxim, expressio unius est exclusiO al
tenus. 

EXPROPRIATION. The surrender 
of a claim to exclusive property. Wharton. 

In French law, expropriation is the 
compulsory realization of a debt by the 
creditor out of the lands of his debtor, or 
the usufruct thereof. When the debtor is 
co-tenant with others, it is necessary that a 
partition should first be made. It is con
fined, in the first place, to the lands (if any) 
that are in hypotheque, but afterwards ex
tends to the lands not in hypotheque. More
over, the debt must be of liquidated 
amount. Broum. 

EXPULSION. Removal from mem
bership. 

In the older and stricter use of the 
terms, it signified the depriving a mem
ber of a corporate body or society of non
political rights of membership; and was 
distinguishable from amotion (q .. v.), 
and disfranchisement (q. v.). 

It is applied to a termination of mem
bership in a legislative body, by vote of 
the body, founded upon charges against 
the member involved. 

EXTENSION OF PATENT. A 
privilege accorded by the former patent 
laws, whereby the patentee of an ordi
nary patent, upon proof that, without 
neglect or fault on his part, he had failed 
to obtain a reasonable remuneration for 
the time, ingenuity, and expense be
stowed upon the invention, and on the 
introduction thereof into use, might ob
tain an extension of such patent for the 
term of seven years longer; the term for 
which original patents were granted be
ing then fourteen years. By act of con
gress of 1861, the term for which pat
ents for inventions are at first issuable 
is enlarged to seventeen years, and ex-

tensions are disallowed. Patents for 
designs are issued for shorter terms, 
and may be extended. 

EXTENT. 1. A writ, in the nature 
of an execntion, by which lands of the 
debtor, instead of being sold, are valued 
and set off to the creditor, either abso
lutely or for a term during which their 

. rental may be sufficient, as a satisfaction 
of his judgment., Such a proceeding is 
of English origin, and has been in use 
in some of the United States. . 

2. In England, exteI!t is a writ avail
able in cases in which the crown has an 
interest. The extent may either be an 
extent in chief or an extent in aid, the 
distinction being that the former is a 
hostile proceeding by the crown against 
its debtor, or against the debtor of that 
debtor; while the latter is an extent is
sued at the instance of the crown debtor 
himself against his debtor, to aid his 
payment of the crown debt, - the advan
tage of it arising from the rule that the 
crown has priority over all executions of 
the subject. 

Extents are of several kinds, as follows: 
A :process of execution under the laws re
latmg to statutes-staple and statutes-mer
chant, by which the lands and goods of a 
person whose recognizance had been for
feited, or whose debt had been acknowl
edged on statute-ataple or statute-merchant, 
might be appraised and delivered to the 
creditor. (3 81. Com. 419, 423; 1 Steph. 
Com. 309; 3 [d. 66:q An extent in chief, 
which is a writ issuing out of the court of 
exchequer, for the recovery of debts of 
record due to the crown; by which the 
sheriff is directed to cause the lands, goods, 
and chattels of the debtor to be appraised 
at their full value, and to be seized into the 
hands of the sovereign. An extent in aid, 
issued at tbe suit or instance of a crown 
debtor against a person indebted to the 
crown debtor himself. A special writ of 
extent, directing tbe sheriff to seize the 
lands and goods of a deceased crown debtor. 
.This writ is called diem clausit extremum. 
(3 Bl. Com. 420; 3 Steph. Com. 662~68.) An 
ancient valuation put upon lands in Scot
land, for the purpose of proportioning the 
shares of the public taxes, as well as for 
fixing the "casualties of superiority." 
( BeU.) Mozle.V go W. 

EXTINGUISHMENT. The anni
hilation or extinction of a right or obli
gation. 

Extinguishment of common, is a 
destruction or termination of a right of 
common, q. v. 

Extinguishment of copyhold. Ja-
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cob says it is a gel'16ral rule that any 
act by the copyholder which denotes his 
intention to hold no longer of his lord, 
and amounts to a determination of his 
will, is an extinguishment of his term. 

Wharton says that when a tenant con
veys to his lord, or does an act denoting 
his intention of not holding of his lord 
any longer, his copyhold is extinguished; 
when the lord is the active party, an en
franchisement is effected. 

Extinguishment of debts, takes 
place not only by payment, but in sev
eral other ways, - as where the creditor 
accepts a higher security, or recovers a 
judgment; where he gives a release; 
where he unites in an accord and satis
faction. 

Extinguishment of an estate, may 
take place where a less estate is 'merged 
in a greater one; as when one who has 
a term for years in land acquires the fee, 
this extinguishes his estate for years. 

Extinguishment of a way, may be 
affected by a purchase, by the owner of 
the right of way, of the land over which 
the way lies. 

EXTORTION. In the strict sense 
of the criminal-law authorities, extor
tion is the offence committed by an 
officer who corruptly claims and takes, 
as his fee, that to which he is not en
titled. 

Extortion is an abuse of public justice, 
which consists in any officer's unlawfnlly 
taking, by color of his office, from any man, 
any money or thing of value that is not 
due to him, or before it is due. 4 Bi. Com. 
141. 

Extortion is any oppression under color 
of right. In a stricter sense, the taking of 
money by any officer, by color of his office, 
when none, or not' so much, is -due, or i,t is 
not yet due. 1 Hawk. Pl. Cr. (Curw. ed.) 
418. 

It is the corrupt demanding or receiving 
1?~ a person in office of a fee for services 
which should be performed gratuitously; 
or, where compensation is permissible, of a 
larger fee than the law justifies, or a fee 
not due. 2 Bish. Cr. L. § 390. 

The distinction between bribery and ex
tortion seems to be this: the former offence 
consists in the offering a present, or receiv
ing one, if offered; the latter, in demand
ing a fee or present, by color of office. 
Jacob. 

Extortion, in its stricter sense, is the 
taking of money by an officer, by color of 
his office, either where none at all is due, or 
not so much is due, or when it is noll yet 
due. It is not necessary to charge that it 

was taken as fees to his own use. People 
v. Whaley, 6 Cow. 661. 

The exacting payment of a fee by an 
officer before it is due, constitutes extor
tion. Commonwealth v. Bagley, 7 Pick. 279. 

Extortion is the taking, by color of an 
office, money, or other thing of value, that 
is not due, before it is due, or more than is 
due. Williams v. State, 2 Sneed, 160. 

EXT~A. This Latin word, mean
ing beyond, outside of, occurs in sev
eral phrases and compouud words. 

Extra costs. A term which seems 
to be applied in English practice to those 
charges which do not appear upon the 
face of the proceedings, such as wit
nesses' expenses, fees to counsel, attend
ances, court-fees, &c., an affidavit of 
which must be made, to warrant the 
master in allowing them upon taxation 
of costs. 

Extra-dotal property, is used in 
Louisiana to designate property which 
forms no part of the dowry of a woman. 
La. Civ. Cude, art. 2315. 

Extra-judicial. Beyond jurisdiction. 
An act or decision by a judge,or court, • 
beyond its proper authority in a cause 
before it, is called extra-judicial. 

Extra-parochial. Out of any paI"ish; 
any thing privileged and exempt from 
the duties of a parish. 

Extra quatuor maria. Beyond the 
four seas. Out of the realm of Great 
Britain j beyond the juI"isdiction. See 
BEYOND SEA. 

Extra services, when used with ref
erence to officers, means services inci
dent to the office in question, but for 
which compensation has not been pro~ 
vided by law. Commissioners of Miami 
County v. Blake, 21 Ind. 32. 

Extra-territorial. Beyond the ter
ritory. A law which should be allowed 
to operate beyond the territory of the 
government by which it was passed, 
would be said to operate extra-territo
rially. 

Extra viam. Outside the way. The 
substantive words of a replication used 
in the common-law action of trespass, 
where the defendant having pleaded a 
I"ight of way in justification of the tres
pass alleged, the plaintiff desired to , set 
up that the trespass was beyond ~he 
limits of the way alleged. 

EXTRACT. Signifies, usually, a 
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portion of a book or document, sepa
rately transcribed. 

In some cases, extracts from public 
books are received in evidence; as, ex
tracts from the registers of births, mar
riages, and burials, kept according to 
law, when the whole of the matter has 
been transcribed which relates to the 
cause or matter in issue. 

To some extent; extracts are allowed 
to be made, by authors and compilers, 
from works previously copyrighted and 
published;· this, within limits, is not 
deemed an infringement of the prior 
copyright. 

EXTRADITION. The delivering 
up, by Olle government to another, of 
an individual who has fled to the terri
tory of the latter, to escape the operation 
of the laws of the former. 

As respects the United States, cases 
of extradition are of two classes. One 
class comprises persons who have fled 
from one of the United States or or
ganized territories, to take refuge in 

. another; the other class comprises per
sons who have fled from foreign coun
tries, to take refuge anywhere within the 
United States. Cases of the latter class 
are practically governed by provisions 
of treaties between the United States 
and foreign countries, and acts of con
gress passed to carry those treaties into 
effect. Cases of the former class arise 
under a provision of the constitution, 
and statutes passed pursuant to it, which, 
probably, may be invoked in the case of 
a fugitive apprentice, Boaler v. Cum
mines, 1 Am. Law Reg. 654; but are of 
use and importance only in respect to 
fugitives from penal justice. 

Extradition of offenders who have 
fled to this country to escape the justice 
of a foreign government lies between 
the government of the United States, 
considered as a homogeneous national 
sovereignty, and the foreign government 
making the demand. The states, as snch, 
are not concerned. If the fugitive is 
captured within a state, the surrender 
is an act of national sovereignty, which 
the United States government alone, as 
the foreign affairs of this country are 
practically administered, is accustomed 
to perform. Holmes v. Jennison, 14 
Pet. 540, 3 Op. Alt.-Gen. 559; Exp. 

Holmes, 12 Vt. 631. If he' is to be 
given up from a territory or from the 
District of Columbia, the sovereignty 
of congress over those places aids the 
surrender. 

I. INTERNATIONAL EXTRADITION. 

An underlying question here is whether 
extradition is a right and duty, or is it 
a voluntary practice only, a creature of 
national compact. 

The general question, whether by the 
principles of the public law of nations 
an escaped criminal must or may be de
livered up, by the nation in whose ter
ritory he has sought refuge, to the one 
whose laws he has violated, has been 
much discussed, and appears to be un
settled. Earnest and able opinions 
have been pronounced upon both sides. 
See 1 Kent Com. 36, and notes in later 
editions; JVl!eat. Int. Law, Lawrence's 
and Dana's editions; 3 Story Const. 675; 
Story Confl. L. 520. The advance which 
has been made in recent years in the 
adoption of systematic extradition trea
ties has much diminished" for the United 
States at least, the importance of an in
quiry as to the propriety of an extradition 
independent of treaty; and that question 
may very probably always remain un
resolved by any controlling authority. 
It ought, however, when discussed, to 
be considered in three distinct branches: 
1. Is one nation under obligation, by 
public law, and independent of a treaty, 
to deliver. up the fugitive criminals of 
another? Upon this branch of the ques
tion the weight of authority and of rea
son seems to us to be that there is not 
any such obligation. No nation can de
mand from another the surrender of a 
fugitive, as matter of right, unless the 
right has been conceded by treaty. 
2. A nation not being deemed under 
obligation to surrender a fugitive, is she 
authorized or at liberty so to do, if com
ity or reasons of political expediency 
incline her to grant a request for a sur
render; or is the snrrender an act of 
tyranny, beyond the proper fWlctions of 
government, in a case where no treaty 
demands it? On this branch the true 
answer seems to be that the sovereign 

. power may, for wise reasons, in the par
ticnlar case, surrendel' persons charged 
with the graver crimes, with offeuces 
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recognized as sucb by tbe laws of civil
ized nations. 'I,'he general right of asy
Inm conceded to those who remove their 
domicile to a new country does not ex
tend so far as to forbid the adopted 
country from returning the individual, 
upon reasonable proof that he came in 
evasion of the criminal laws of his na
tive land, if she sees fit. 3. An abstract 
authority to surrender a criminal being 
assumed, in whom, in what tribunals or 
officers, is its exercise vested? This 
must depend o'n the constitutipn of gov
ernment, or the positive law of the realm. 
Thus it may be that sovereignty, as it 
exista in tbe United States government, 
can authorize a surrender indeplmdent 
of a treaty, and yet that a particular 
court or a particular officer, even the 
presideut, has not yet been empowered 
to exercise that authority. 

The current of opinion in the United, 
States has been that the government 
disclaims any obligation to sunender 
fugitives from foreign countries, unless 
pursuant to a treaty stipulation, and 
will not make it a practice. Matter of 
Metzger, 5 How. 176; Case of ,Tose Fer
reira dos Santos, 2 Brock. Mal·sh. 493; 
United States v. Davis, 2 Sumn. 482, 
lOp. Att.-Gen. 68, Id. 510, 2 !d. 359, ' 
3 Id. 661, 6 Id. 85, 7 Id. 356; and 
see Re Kaine, 14 How. 103, 112. But it 
has in exceptional cases asserted the 
right both to receive and to snrrender a 
criminal without such stipnlation re
qniring it. 

As between the United States and 
foreign countries, therefore. extradition 
is to be considered and defined as being, 
not a duty or right, but a practice of sur
rendering fugitive criminals, founded 
npon treaty stipulations between the 
governments involved, or npon excep
tional and extraordinary reasons recom
mending a surrender in a partiCUlar case. 
The cases in which, and crimes for 
which, an offender will be reclaimed or 
snrrendered as matter of right, are pre
cisely those defined by some treaty be
tween the United States and the other 
government involved, and, if there is no 
such treaty, there is no right of extra
dition. 

The following is Buch an, exhibit as 
can be made in limited space of the pro-

visions of tbe existing treaties declaring 
grounds of extradition. !tmust be under
stood that the crimes are often more 
minutely defined in the treaty than is 
here indicated. The treaties themselves 
are most conveniently consulted in the 
volume of U. S. Rev. Stat. containing 
public treaties in force Dec. 1, 1873, and 
in tbe sUbsequent annnallaws. 

By our treaty with Great Britain of 
Aug. 9, 1842, it is agreed that the United 
States and Great Britain "shall, upon 
mutual requisitions by them, or their 
ministers, officers, or authorities. respec
tively made, deliver up to justice all 
persons who, being charged with tbe 
crime of murder, or assault with intent 
to commit murder, or piracy, or arson, 
or robbery, or forgery, or the utterance 
of forged paper, committed within the 
jurisdiction of either, shall seek an asy
lum, or shall be found within the terri
tories of the other: Provided, that this 
shall only be done upon such evidence 
of criminality as, according to the laws 
of the place where the fugitive or person 
so charged shall be found, would justify 
his apprehension and commitment for 
trial, if the crime or offence had been 
there committed." 

Our treatv with the Hawaiian Islands 
of Dec. 20, "1849, coutains provisions on 
the subject of extradition which cor
respoud with those of the treaty with 
Great Britain, above mentioned. So 
does our treaty with Baden of Jan. 30, 
1857, re-declared July 19, 1868, except 
that it does · not specify utterance of 
forged paper, and does mention fabrica
tion or circulation of counterfeit money, 
either coin or paper, and embezzlement 
of public moneys. 

By our treaty with France of Nov. 
9, 1843, it is agreed that the United 
States and France shall. on requisi
tions made in their name, through the 
medium of their respective diplomatic 
agents, deliver up to justice persons 
who, being charged with the follo\Ving 
crimes: - " murder (comprehending the 
climes. designated in the French penal 
code by the terms assassination, parri
cide, infanticide, and poisoning), or 
with an attempt to commit murder, or 
with rape, or with forge1'Y, or-with Itrson, 
or with embezzlement by public officers, 
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when the same is punishable with in
famous punishment," - shall seek an 
asylum, or shall be found within the ter
ritories of the other: Provided, that this 
shall be done only when the fact of the 
commission of the crime shall be so es
tablished as that the laws of the country 
in which the fugitive or the person so 
accused shall be found would justify his 
or her apprehension and commitment 
for trial, if the crime had been there 
committed; and shall not be done for 
offences of a purely political character. 

Robbery and burglary are added to the 
above enumeration by the treaty of Feb. 
24, 1845; and by the treaty of Feb. 10, 
1858, the above provisions are extended 
to persons ·charged, whether as princi
pals, accessories, or accomplices, with 
. " forging or knowingly passing or put
ting in circulation counterfeit coin or 
bank-notes or other paper current as 
money, with intent to defraud any per
son or persons; embezzlement by any 
persons or persons hired or salaried to 
the detriment of their employers, when 
these crimes are subject to infamous 
punishment. " 

Our treaty with the Orange Free State 
of Dec. 22, 1871, covers substantially 
the same crimes as the treaties with 
France, with the addition of piracy. 

Our treaty with the Two Sicilies of 
Oct. 1, 1855, provides extradition for 
murder (including assassination, parri
cide, infanticide, and poisoning), attempt 
to commit murder, rape, piracy, arson, 
making and uttering false money, forg
ery (including forgery of evidences of 
public debt, bank-bills, and bills of ex
change), robbery with violence, intimi
dation, or forcible entry of an inhabited 
house, embezzlement by public officers 
(including appropriation of public funds, 
when tbese crimes are subject to infa
mous punishment, or the punishment 
della reclusione) , &c. Offences before 
date of the treaty and political offences 
are excepted; and neither party need 
deliver up its own citizens or subjects. 

Our treaty with Sweden and Norway 
of March 21, 1860, provides for the ex
.tradition of persons "who shall have 
.been charged with or sentenced for any 
of the following crimes; to wit, murder 
(including assassination, parricide, in-

fanticide, and poisoning), or attempt to 
commit murder, rape, piracy (including 
mutiny on board a ship, whenever the 
crew or part thereof, by fraud or vio
lence against the commander, have taken 
possession of the vessel), arson, robbery 
and burglary, forgery, and the fabrica
tion or circulation of counterfeit money, 
whether coin or paper money, embezzle
ment by public officers, including appro
priation of public funds." But the 
stipulation is declared not to apply to 
citizens or subjects of the nation upon 
whom the demand is made; to offences 
of a political character; nor, until after 
trial and punishment or acquittal, to 
persons who have committed new crimes 
within the State to which. they, have, 
fled . 

Our treaties with Austria of July 3, 
1856, re-declared Sept. 20, 1870, are 
substantially the same in the enumera
t,ion of offences as that with Sweden and 
Norway, above mentioned. So are our 
treaties with Nicaragua, of June 25, 
1870, and with Ecuador, of June 28, 
1872, except that these omit attempts to 
murder. 

Our treaties with Vcnezuela, of Aug. 
27, 1860, with the Dominican Republic, 
of Feb. 8, 1867, and with Italy, of 
March 23, 1868, also substantially con
form in the enumeration of offences to 
that with Sweden and Norway; the most 
important difference being the addition 
of embezzlement from employers by per
sons hired or salaried. 

Our treaty with the Swiss Confeder
ation of Nov. 25, 1850, also corresponds, 
in substance, with the treaty with 
Sweden; excepting that counterfeiting 
is omitted, and embezzlement by em
ployes is included in the crimes enu
merated. 

By our treaty with Prussia of June 
16, 1852, it is agreed that ., the United 
States and Prussia, and the other states 
of the Germanic Confederation included 
in, or which may hereafter accede to, 
this convention, shall, upon mutual req
uisitions by them or their ministers, 
officers, or authorities, respectively made, 
deliver up to justice all persons who, 
being charged with the crime of murder, 
or assault with intent to commit murder, 
or piracy, or arson, or robbery, or forg-
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ery, or the utterance of forged papers, 
or the fabrication or circulation of coun
terfeit money, whether coin or paper 
money, or the embezzlement of public 
moneys, committed within the jurisdic
tion of either party, shall seek an asylum, 
01' shall be fonnd within the territories 
of the other: Provided, that this shall 
only be done upon such evidence of 
criminality as, according to the laws of 
the place where the fugitive or person so 
charged shall be found, would justify 
his apprehension and commitment for 
trial, if the crime or offence had there 
been committed." 

And by a subsequent treaty with the 
king of Prussia, of Feb. 22, 1868, the 
above provisions are extended to all the 
states of the North German Confeder
ation. 

Our treaty with Bavaria of Sept. 12, 
1853, re-declared May 26,. 1868, con
tains the same provisions as that with 
Prussia. 

By our treaty with Mexico of Dec. 
11, 1861, re-declared July 10, 1868, 
persons may be delivered up who are 
charged, whether as principals, acces
sories, or accomplices, with either of the 
following crimes: "Murder (including 
assassination, parricide, infanticide, and 
poisoning), assault with intent to com
mit murder, mutilation, piracy, arson, 
rape, kidnapping (defining the same to 
be the taking and carrying away of a 
free person by force or deception), forg
ery (including the forging or making, 
or knowingly passing or putting in cir
culation, counterfeit coin or bank-notes, 
or other paper current as money, with 
intent to defraud any person or persons) ; 
the introduction or making of instru
ments for the fabrication of counterfeit 
coin or bank-notes or other paper cur
rent as money, embezzlement of public 
moneys, robbery (defining the same to 
be the felonious and forcible taking ' 
from the person of another of goods or 
money to any value, by violence or put
ting them in fear), burglary (defining the 
same to be breaking and entering into 
the house of another with intent to com
mit felony), anli the crime of larceny, of 
cattle or other goods and chattels, of the 
value of twenty-five dollars or more, 
when the same is committed within the 

frontier states or territories of the con
tracting parties." 

Our treaty with Hayti of Nov. 3, 
1864, provides extradition for murder, 
including assassination, parricide, in
fanticide, and poisoning; attempt to com
mit murder, piracy, rape, forgery, coun
terfeiting, utterance of forged paper, 
arson, robbery, and embezzlement by 
public officers or persons hired or salaried, 
when these crimes are subject to infa
mous punishment. It does not apply to 
any crime or offence of a political char
acter, nor to any crime or offence com
mitted prior to the· date of the treaty; 
and neither party need deliver up its 
own citizeris. 

By our treaty with Belgium of March 
19, 1874, persons shall be delivered up 
who shall have been convicted of or be 
charged with murder (comprehending 
parricide, assassination, poisoning, and 
infanticide) ; the attempt to commit mur
der, rape, arson, piracy, and mutiny on 
board a ship, whenever the crew, or part 
thereof, by frand or violence against the 
commander, have taken possession of 
the vessel; burglary (defined to be the 
act of breaking and entering by night 
into the house of another with the in. 
tent to commit felony), robbery (defined 
to be the act of feloniously and forcibly 
taking from the person of another goods 
or money by violence or putting him in 
fear), and the corresponding crimes 
punished by the Belgian laws under the 
description of thefts committed in an in
habited house by night; and by· breaking 
in· by climbing or forcibly; and thefts 
committed with violence or ·by means of 
thefts; forgery (by which is understood 
the utterance of forged papers, and also 
counterfeiting of public, sovereign, or 
government acts); the fabrication or cir
culation of counterfeit money, either 
coin or paper, or of counterfeit public 
bonds, bank-notes, obligations, or, in 
general, any thing being a title or instru
ment of credit; the counterfeiting of 
seals, dies, stamps, and marks of state 
and public administrations, and the 
utterance thereof; embezzlement of pub
lic moneys committed within the juris
dictiou of either party by public officers 
or depositaries; and embezzlement by 
any person or persons, hired or salaried, 
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to the detriment of their employers, 
when the crime is subject to pnnil:!h
ment by the laws of the place where it 
was committed. 

Onr treaty with the Ottoman Empire 
of Ang. 11, 1874, contains provisions 
almost precisely identical with those of 
the treaty with Belgium, last mentioned; 
except there is nothing to correspond to 
the paragraph relating to thefts as pnn
ished py Belgian laws. The same is 
trne of our treaty with Spain of Jan. 5, 
1877; but that adds the act of breaking 
and entering the offices of the govern
ment and public authorities, or the 
offices of banks, &c., or trust or insnr
ance companies, with intent 'to commit 
a felony therein, and kidnapping. This 
treaty excepts political offences; also of
fences committed before its ratification, 
offences ontlawed in the country in 
which they were committed, and per
sons under prosecution for crimes com
mitted in the country where arrested; 
and neither nation can be called upon 
to deliver up one of its own citizens or 
subjects. 

II. EXTRADITION BETWEEN THE 
STATES. A provision of the federal 
constitution, art. 4, § ii. 2, directs 
that "a person charged in any state 
with treason, felony, of other crime, 
who shall flee from justice, and be fonnd 
in another state, shall, on demand of 
the execntive authority of the state 
from which he fled, be delivered up, to 
be removed to the state having jnrisdic
tion of the crime." As expounded by 
the supreme court in Commonwealth of 
Kentucky v. Dennison, 24 How. 66, this 
is a compact which inclndes, and was 
intended to include, every offence made 
punishable by the law of the state in 
which it was committed, and which 
gives the right to the executive author
ity of such state to demand the fngitive 
from the executive authority of the state 

in which he is fonnd. The right given 
to "demand" implies an absolute right i 
and there is a correlative obligation to 
deliver, without any reference to the 
character of the crime charged, or to the 
policy or laws of the state to which the 
fngitive has fled. Bnt while the duty of 
a governor, upon whom a demand for 
extradition is made, is merely minis
terial, and vests in him no discretion to 
inqnire into the nature or character of 
the crime, but he is called upon by the 
constitution to make the arrest and de
livery at once, upon the requisite de
mand and proofs being laid before him, 
yet, if he refuses to perform the duty, 
there is no power conferred upon the 
jndicial or any other department of the 
general government to compel him to 
perform it: 

Extradition between the states must, 
therefore, be considered and defined to 
be a political duty of imperfect obliga
tion, founded upon compact, and requir
ing each state to surrender one who, 
having violated the criminal laws of 
anoiher state, has fled from its justice 
and is found in the state from which he 
is demanded, on demand of the executive 
authority of the state from which he 
fled. 

EXTRAORDINARY CARE. Is 
synony'mous with greatest care, utmost 
care, highest degree of care. Toledo, &c. 
R. R. Co. v. Baddeley, 54 Ill. 19. See 
CARE; DILIGENCE; NEGLIGENCE. 

EXTREME HAZARD. To consti
tute extreme hazard, the situation of a ves
sel must be such that there is imminent 
danger of her being lost, notwithstanding 
all the means that can be applied to get her 
off. King v. Hartford Ins. Co., 1 Conn. 421. 

EYRE. Justices in eyre were judges 
commissioned in very early times in 
England to travel systematically through 
the kingdom, holding courts in specified 
places for the trial of certain descriptions 
of causes. 
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Fwas anoiently, in England, branded 
upon felons on their being admitted to 
clergy, Jacob; also, sometimes, upon 
persons gnilty of fights or frays, Cowel; 
and npon those gnilty of falsity, 2 Reeve 
Hist. Eng. L. 392; 41d. 485. 

FACE. The expression; the face of a 
judgment, means the sum for which the 
judgment WIlS rendered, excluding the in
terest accrued thereon. Osgood v. Bringolf, 
32 Iowa, 266. . 

Facio ut des. I do that you may 
give. Facio ut facias: I do that you 
may do. These phrases were used in 
the ci villaw as representative of classes 
of contracts, distingnished according to 
the nature of the promise or considera
tion on each side. See Do UT DES. 

FACT. An actnal occurrence; a cir
cnmstance or event; something which 
has· been done. 

The word is mnch used in phrases 
which contrast it with law. Law is a 
principle, fact is an event. Law is 
conceived, fact is aetual. Law is a. rule 
of duty, fact is that which has been 
according to or in contravention of the 
rule. The distinction is well illustrated 
in the rule that the existence of foreign 
laws is matter of fact. Within the 
territory of its jurisdiction, law operates 
as an obligatory rule which judges must 
recognize and enforce; but, in a tri
bunal outside that jurisdiction, it loses 
its obligatory force and its claim to judi
cial notice. The fact that it exists, if 
important to the rights of parties, must 
be alleged and proved, the same as the 
actual existence of any other institution. 

Questions, issues, and conclusions are 
constantly spoken of as of law or of 
fact. Questions of law are said to de
volve on the court, those of fact on the 
jury. Conclusions of law must be sep
arately stated in a referee's report from 
those of fact. These phrases require 
the same discrimination as that above 
stated: the acts or occurrences to which 
the law is to be applied must be dis
tingnished from the rule of duty by 
which they are to be adjudged. 

F. 
Attorneys are called attorneys in fact 

when they are made, by the act or choice 
of the principal, to manage non-profes
sional business only. 

Fraud in fact consists· in an actual 
intention to defraud, carried into effeGt; 
as distinguished from fraud imputed by 
law, in view of the necessary conse
quences of one's action. 

The faets, not the evidence of them, 
are to be pleaded. This rule means 
that the pleading must show the occur
rences or things done out of which the 
rights involved in the snit arise, and 
need not proceed to show how they are 
to be established. 

A fact is a circumstance, act, or event. 
A truth is a legal principle which governs 
the fact and its effect. Drake v. Cockroft, 
4 E. D. Smith, 34, 1 Abb. Pro 203; Lawrence 
v. Wright, 2 Duer, 673. 

FACTOR. A factor is generally con
sidered to be a person whose business it 
is to sell, for account of the owner, mer
chandise forwarded to him for the pur
pose, he receiving a commission upon 
the sales for his services. The term is 
equivafent to co=ission merchant, 
which is more co=only used in the 
United States. 

It is not erroneous, though it is infre
quent, to employ the word to desiguate 
a person employed to buy instead of to 
sell. 

A leading difference between a factor 
and a broker is, that the factor is usually 
intrusted with the custody and control 
of the goods; and in virtue of these he 
has a special property in them, and a. 
lien upon them for his advances. He is, 
moreover, usually understood to be au
thorized to deal in his own name, as well 
as in that of his principal. Ru.~s: Fact. 
1,4; 2 Steph. Com. 77, 78; Paley Ag. 
13 j Story Ag. § 33 j Beames Lex Mere. 44. 

A factor is styled domestic or foreign, 
according as he resides in the same 
country with his principal, or not. 

A factor is the agent of a merchant 
abroad, residing in this country or e contra. 
A factor is authorized by a letter of attor. 
ney, with a sa.lary or allowance for his care. 
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He must pursue his commission strictly; 
and the same person may be factor for 
many different merchants. (Mal. Lex 
Mere.) .lacob. 

Where a person employs another to sel,l 
goods and wares at a distant place, and 
agrees that the employe shall receive a 
certain sum yearly, and a stipulatcd"por
tion of the profits;for. his services; and the 
employe is tl) select and rent a .business 
house, and employ clerks, and conduct the 
business j and all rents and expenses are to 
be paid out ilf the proceeds, if sufficient, 
but if not, then by the employer, - the per
son conducting the business is .. factor. 
Winne v. Hammond, 37 Ill. 99. 

Au agent for collecting debts merely, is 
not a factor. Hopkirk v. Bell,4 Cranch, 164. 

A clerk of .the owner of goods, intrusted 
with the hill of lading, &c., as such clerk 
merely, cannot be deemed a factor within 
the meaning of the New York factor's act, 
which sust'ains a sale made by an agent in
trusted with the possession, for the 'purpose 
of sustaining an .unauthorized disposal of 
the goods made by him. Zachrisson v. Ah
man, 2 Sun4f. 68. 

The captain of a steamboat selling flour 
on freight will not be considered a factor 
without express authority, or such as is im
plied by the usages of trade. Taylor v. 
Wells,3 Watts, 65 j Rapp v. Palmer, Id. 178. 

Factors' act. The common-law 
powers of a factor, which enabled him 
to bind his principal by the sale of the 
goods intrusted to him (but he could 
not pledge the goods), received an im
portant extension, in England, by Stat. 
6 Geo. IV. ch. 94, nsually called the 
factorS' act. This statute, passed for the 
protection of persons dealing with fac
iors, upon the faith of their apparent 
possession of the goods, enables a factor 
to make a valid pledge of the goods, or 
of any part thereof, to one who believes 
him to be the bona fide own"er of the 
goods. And Stat. 5 & 6 Vict. ch. 39,' 
further enables a factor in all respects, 
as if he were the true owner of the 
goods, to enter into any contract or 
agreement regarding them by way of 
"pledge, lien, or security," as well for 
an original loan, advance, or payment 
made on the security of such goods or 
documents, as also for any further or 
continuing advance in respect thereof; 
and such contract or agreement is made 
valid against ~e principal, notwith
standing the lender was fully aware that 
the borrower was a f8,Qtor only. But 
this power does not extend to antece
dent·debts. 

The principles of this legislation have 
been to some extent adopted in some of 
the United States. 

Factorage, is sometimes used to des
ignate what are more commonly termed 
the commissions earned by a factor. 

Factorizing process. A name for a 
proceeding whereby a creditor may reach 
a demand due to his debtor from a third 

, person\ and have it applied to the satis
faction of his demand. It is the same 
process, in substance, as is more fre
quently called garnishment (q. v.) or 
trustee process (q. v.). 

FACTORY. An inclosed building, 
commonly called an ashery, and" used since 
its erection for the purpose of depositing 
ashes therein, and converting the same into 
potash," is a factory, which may be, under 
Ohio statute, the subject of burglary. 
Blackford v. State, 11 Ohio St. 327. 

The term factory embraces the fixed 
machinery necessary to operate the factory. 
A covenant to keep insured a factory nec
essarily embraces the obligation to keep the 
machinery necessary for the operation of 
the factory also insured. Mahew v. Hard. 
esty, 8 Md. 479. 

FACTUM j FAIT. These words, the 
one Latin, the other French, are used in 
the sense of a fact (q. v.), also in the 
sense of deed (q. v.) or an instrument 
under seal. 

Factum juridicum, or fait juridique. 
Denotes one of the factors or elements 
constituting an obligation. 

FACULTY. An authority founded 
on the consent of a party competent to 
give it; a dispensation j a license j used 
chiefly in ecclesiastical and Scotch law. 

Faculty of advocates. See ADVO

CATES. 

Faculty of a college, in American 
usage, is the body of professors j the per· 
manent instructors j and is to be distin
guished from the board of trustees. The 
faculty is charged with the duties of 
instruction, with regulating the course 
of study, superintending the labors of 
individual professors, administering dis
cipline, and conferring degrees. The 
trustees constitute the corporation, and 
hold the title to and have the care of the 
land and buildings, the endowment, and 
the pecuniary affairs of the institution. 

FAILURE OF ISSUE. A want of 
descendants. The phrase is applied, in 
law, particularly to a lack of issue to 
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take an estate limited over by an execu
tory devise. A distinction is made be
tween a definite and an indefinite failure 
of issue. When a precise time is fixed 
by the will, at or within which the fail
ure of issue is to render the limitation 
over operative, a definite failure of issue 
is said to be intended j as in case of a 
devise to A, but if he dies without issue 
living at the time of his death, then to 
another. But when the language of the 
devise imports a general failure of issue, 
whenever it may happen, without fixing 
any time, or any certain or definite pe
riod, within which it must happen, the 
testator is said to have intended an in
definite failure of issue j and such a limi
tation was formerly held void, as too 
remote. Compare DYING WITHOUT 

CHILDREN. But this rule of interpre
tation has been changed in England and 
many of the United States by statutes 
or by judicial decisions, and such ex
pressions as failure of issue, dying with
out issue, &c., iu limitations over, are 
now usually held to refer to a failure of 
issue at the death oi the first taker. 

The words failure of issue, used in limit· 
ing an executory devise, mean, in their tech
nical legal sense, an indefinite failure of 
issue, and must be taken in that sense, un
less there be something in tbe will clearly 
demonstrating a different intention on the 
part of the testator. Tongue v. Nutwell, 13 
Md. 415. 

Failure of issue, and dying witl;lOut issue, 
are understood as meaning not only a fail
ure of the grantee to have issue, but a fail
ure of the issue of such issue, at any period 
of time, or an indefinite failure of issue. 
Patterson v. Ellis, 11 Wend. 259, 278. 

Where an executory devise is limited to 
take effect after the dying without heirs, or 
without issue, or without la wful issue, or on 
failure of issue of the first taker, the courts 
of England have held, for a period of cen
turies, that by sucb language the testator 
intended an indefinite failure of issue, unless 
a different intention could be discovered in 
tbe context or other parts of the will, or 
from the whole will taken together; and 
the courts of New York felt constrained to 
follow this rule of interpretation, until it 
was swept away by the revised statutes. 
But the rule was always made to yield to 
other words in the will indicating an inten
tion that the estate limited over should vest 
upon failure of issue of the first taker liv
ing at his death. Dumond v. Stringham, 26 
Barb. 104. . 

FAIR. 1. Equal, as between opposing 
interests j just j proper j usual. 
. To constitute a fair abridgment, within 

the privilege allowed in the administration .) 
of the copyright law of publishing fair 
abridgments, there must be real, substan-J
tial condensation of the materials, and intel
lectuallabor and judgment bestowed there
on, and not merely the facile use of the 
scissors, or extracts of the essential parts 
coustituting thc chief value of the original 
work. Folsom v. Marsh,2 Story C. Ct. 100; 
Story v. Holcombe, 4 McLean, 306. 

The phrase, fair average crop, takes into 
account the nature of the season, and un
foreseen events beyond the control of a 
prudent, faithful overseer. Wright v. Mor
ris, 15 Ark. 444. 

The phrase, a fair, legal trial in a bond 
conditioned for delivery of chattels to the 
obligee, if on a fair, legal trial he shall 
prove property, means such a trial as puts 
the right of property, either directly or in
directly, in issue between the parties .. Such 
an issue is not made up in a criminal prose
cution for stealing the things in question. 
Simpkins v. Oakley, 1 Black! (2d ed.) 537. 

Fairly is not synonymous with truly; 
and truly should not be substituted for it in 
a commissioner's oath to take testimony 
fairly. Language may be truly yet unfairly 
reported; that is, an answer may be truly 
written down, yet in a manner conveying a 
different meaning from that intended and 
conveyed. . And language may be fairly 
reported, yet not in accordance ~ith strict 
truth. Lawrence v. :I!'inch, 17 N. J. Eg. 234. 

That fairly may be deemed synonymous 
with equitably, even in construing a statute 
requiring a division to be made" equitably 
and fairly," see Satcher v. Satcher, 41 Ala. 
26,40. 

2. In English law, fair signifies a 
greater species of market: it can be 
held only by grant from the crown, or 
by prescription, which supposes a grant. 
These fairs, as anciently held in Eng
land, had a distil)ctive legal character 
and privileges, which have lost most of 
their importance at the present day; and 
have never been much known in the 
United States. What are here popular
ly known as fairs depend upon the vol
untary actioll of the persons concerned, 
and are governed by the ordinary laws 
of partnership, sales, &c. 

FALCATURA. In old English law, 
was one day's mowing of grass; a cus
tomary service to a lord from his inferior 
tenants. Tomlins. The grass, fresh 
mown, and lying to dry, was calledfal
cata; and the tenant acting as mower, 
the falcalor. J acab; Kenn. Gloss. 

F ALCIDIAN LAW. A law of Rome, 
which restricted the power of a testator, 
so that, while he might give away not to 
exceed three-fourths of his estate, one-
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fourth at least must descend to his h'eir 
or heirs. The law obtained its name 
from that of the tribune, Falcidius, by 
whom it was proposed. 

The principle of this law has been 
operative in Spain and in Louisiana, 
and has been adopted to a limited ex
tent in some of the United States. 

FALDAGE. See FOLDAGE. 
FALL. The season known as the fall 

begins the 1st of September. State v. Had
dock, 2 Hawles, 461. 

A delivery of fruit-trees and grape-roots 
in bundles, in freezing weather, on the 
twenty-second day of November, was held 
not to fulfil the terms of a contract to de
liver " this fall." Weltner v. Riggs, 3 West 
Va. 446. 

FALSE. In the more important uses, 
in jurisprudence, of false and falsely, they 
usually import somewhat more than the 
vernacular sense of erroneous or untrue. 
They are oftenest used to characterize Ii 
wrongful or criminal act, such as in
volves an error or untruth intentionally 
and knowingly put forward. A thing is 
called false, when it is done or made w'ith 
knowledge, actual or constructive, that 
it is untrue or illegal; or is said to be 
done falsely, when the meaning is that 
the party is in fault for its error. Thus, 
false claim may sometimes mean merely 
unfounded claim, - a claim for more 
than is due; and would generally be un
derstood to imply a claim preferred with 
knowledge that it was unfounded or ex
cessive. False imprisonment does not 
mean that the imprisonment is unreal 
or deceptive, but presents the party 
causing it as in fault for knowingly 
doing so upon an apparent but unreal 
authOlity. A charge of false pretences 
imports a knowing use of a pretence 
with .intent to deceive. False swearing, 
in a condition of a policy imposing for
feiture for any false swearing by the in
sured, means swearing to a false state
ment, with knowledge of its falsity. 
Franklin Ins. Co. v. Culver, 6 Ind. 137. 
A statute prescribing forfeiture of the 
security, when a mortgagee renders to an 
attaching creditor a false accoullt, has 
been held not applicable to an account 
which, although erroneous, was rendered 
in good faith and with all reasonable ef
forts to make it just and correct. Put
nam v. Osgood, 51 N. H. 192. Upon 

the other hand, under a statute that 
"every person who shall falsely make, 
deface, destroy, &c., any record, &c., 
shall be deemed guilty of forgery," an in
dictment charging that the defendant did 
"unlawfully and feloniously destroy," 
&c., has been held not objectionable for 
omitting the word falsely, on the ground 
that the words inserted are more than 
equivalent to the word omitted. State 
v. Dark, 8 Blaclej. 526. 

A false bank-note may be merely an il
legitimate impression from a genuine plate, 
and may, in addition, have forged or fIcti
tious siltI1atures. In a statute defining 
crimes, false bank-bill ought not to be con
strued as including bills which are only 
counterfeit, forged, or spurious. Kirby v. 
State, 1 Ohio St. 187. 

Falsifioation, literally, making false, 
is used in two senses: 1. To siguify 
altering something, a writing, record, 
&c., so as to render it untrue. 2. To 
make proof of errors or untruths, partic
ularly in an account. In equity prac
tice, "s urcharge an d falsify" is an ex
pression applied to contesting an amount. 
Surcharging applies to the balance of 
the whole account, and supposes credits 
omitted which ought to be allowed. 
Falsification applies to some item of the 
debits, supposing it to be wholly false, . 
or in part erroneous. Bruen v. Hone, 
2 Barb. 586; see also Phillips v. Belden, 
2 Edw. 1, 23. 

Falsify. 1. To prove a thing to be false. 
(Cowel; Hunt. Eq.; 4 Bl. Com. 300; 4 Steph. 
Com. 463.) 

2. To tamper with any document, whether 
of record or not, by interlineation, oblitera
tion, or otherwise. (Stat. 24 & 25 Vict. ch. 
98, § 28; 4 Steph. Com. 223; Cox !l" S. Cr. 
Law, 168.) 

3. To represent facts falsely, as, for in
stance, to state a pedigree falsely. (Stat. 
22 & 23 Vict. ch. 35, § 24 j 4 Stepll. Com. 
147, 148.) lIfozle.v!l" W. 

FALSE IMPRISONMENT. The 
wrong of arresting, confining, or detain
ing an individual without lawful author
ity to do so. 

Imprisonment is any restraint of the 
personal liberty of another; any prevention 
of his movements from place to place, or 
his free action according to his own pleas
ure and will: a man is imprisoned when he 
is under the control of another in these re
spects, or either of them, against his own 
will. It is false imprisonment where this is 
done without lawful authority. And such 
imprisonment is deemed an assault in law, 
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though no assault in fact is made. John
son v. Tompkins, Baldw. 571, 600. 

To constitute false imprisonment, it is 
not necessary that the person should be ar
rested or assaulted; if he is detained by 
threats of violence, and prevented from go
ing where he wishes by a reasonable appre
hension of personal danger, this is sufficient. 
Pike v. Hamson, 9 N. H. 491; Smith v. 
State, 7 Humph. 43. 

False judgment. In England, a writ 
of false judgment formerly lay to the 
snperior courts at Westminster to rehear 
and review a cause which had been tried 
ill an inferior court, not of record, and 
the judgment in which was complained 
of as erroneous. At the present day, 
since the judicature acts, appeal is the 
remedy open to the party dissatisfied with 
a judgment. 

False personation. The represent
ing one's self to be another person, when 
done with intent to obtain property be
longing to him, or accompanied by acts 
tending to subject him to a liability, is 
an offence, known as fal~e personation. 
So there may be a false personation of an 
officer for the purpose of making a pre
teuded arrest. These are misdemeanors 
at common law, and are punishable by 
statute in many of the states. In Eng
land, by Stat. 37 & 38 Vict. ch. 36, 
passed in 1874, it is made felony, pun
ishable with penal servitude for life, to 
personate any person, 01' the heir, exec
utor, &c., of any person, with intent to 
claim succession to real or personal 
property, or falsely to claim relationship 
to any family. 

False pretence. A false pretence is 
some untrue allegation or token, wilfully 
and knowingly made or used, to defraud 
another of property. The plural, false 
pretences, is frequently used as an ellip
tical expression for the offence of ob
taining money (or property) by false 
pretences. 

This offence is variously defined by 
statute; and acts may be punishable 
under this general name within some 
jurisdictions which are not in others. 
As generally understood, however, to 
warrant a conviction, the evidence must 
show that the accused made or exhibited 
to the complainant some false affirmation 
as to matter of existing fact. or some 
delusive token or device; that he did 
this knowingly and fraudulently; that 

it was done under circumstances which 
ordi nary prudence would not avoid; and 
that by means of it the accnsed obtained 
value, money, goods, signature to an evi
dence of debt, &c., to which he was not 
entitled. See cases 1 U. S. Dig. tit. 
False pretences. 

Upon the meaning of the phrase false 
pretences, used as signifying the allega
tion or devise used to perpetrate the of
fence of obtaining by false pretences, 
the rule is well settled that, to constitute 
a false pretence by representations, there 
must be an express allegation which is 
false, not a mere act calculated to de
ceive. Allen's Case, 3 City H. llee. 118; 
Conger's Case, 4 Id. 65; s. c. 1 Wheel. 
Cr. 448. It is familiar law that not 
every false representation made by which 
a person has obtained the property of an
other can be treated as a false pretence. 
The pretence must be of some existi,ng 
fact, made for the purpose of inducing 
the prosecutor to part with his property, 
and to which a person of ordinary cau
tion would give credit. A pretence, 
therefore, that a party would do an act 
he did not intend to do, is not within 
the statute, because it is a mere promise 
for his fnture conduct. A representa
tion or assurance, in relation to a future 
event, may be a promise, a covenant, or 
a warranty, but cannot amount to a 
statutory false pretence. Examples are: 
where one seeking to borrow money de
clared that a third person was indebted 
to him, and would repay the loan in his 
behalf, this was held promissory in its 
nature, and not within the law of false 
pretences. State v. Magee, 11 Ind. 154. 
But one who obtained goods under the 
pretence that he lived with, and was 
employed by, another person, who sent 
him' for them, was held indictable for 
obtaining goods by false pretences. Peo
ple v. Johnson, 12 Johns. 292; s. p. 

Heath's Case, 1 City H. Ree. 116; John
son's Case, Id. These cases are very 
near the line; either of them, upon 
slight variations of the evidence, might 
be decided differently. But they illus
trate the prin'ciple, and the difficulty of 
applying it. The representation must 
be as to existing facts: a declaration in 
the nature of a promise, or of an assur
ance of the party's belief in what is to 
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happen in future, is not enough. In 
regard to giving a check upon a bank 
where the drawer has no funds, this 
has been differently viewed; it has been 
held an indictable false pretence in 
Maley v. State, 31 Ind. 192; aI).d not to 
be one in Van Pelt's Case, 1 City H. 
Rec. 137 j see also Stuyvesant's Case, 4 
ld. 156; People v. Tompkins, 1 Park. 
Cr. 224. An attempt to obtain money 
from a bank by means of a forged letter 
transmitting a certificate of deposit has 
been held an attempt to obtain property 
by a false pretence. People v. Ward, 
15 Wend. 231. 

False return. The certificate of a 
sheriff or other officer to the manner in 
which he has served or executed a writ, 
when untrue, is called a false return. 
In general, the return is taken as true, 
for the purpose of sustaining proceed
ings founded upon it; but, if the error 
leads to consequences injurious to a 
party, he has an action against the offi
cer for the breach of duty. In this use 
of false, we do not understand that it 
imports that the officer necessarily knew 
the falsity, 

F ALSUS; F ALSA. This Latin 
word, meaningJalse, occurs in several 
law maxims. 

Falaus in UDO, falsuo in omnibus. 
False in one respect, false in all. The 
maxim is frequently applied to the testi
mony of a witness, which, if shown to be 
wilfully false in regard to one matter, may 
be wholly rejected as unworthy of credit. 
The wilful falsity is essential to make a 
case for the application of this rule. 
The principle is also invoked to discredit 
documentary evidence, affidavits, deposi
tions, &c. It is also applied, in civil' 
cases, to sustain charges of deceit or 
misconduct involving the element of de
ception, and has been cited as the foun
dation of the rule that the testimony of 
a person once convicted of perjury is in
admissible, now ge;nerally abolished. 

Where a witness speaks to a fact in re
spect to which he cannot be presumed lia
ble to mistake, as in relation to the coun
try of his birth, or his ~ei?,g !n a ves~el on 
a particular voyage, or hvmg m a partIcular 
place if the fact turn out otherwise, it is 
extre~ely difficult to exempt him from the 
charge of deliberate falsehood; and courts 
of justice, under such circum8tances, are 
bound, upon principles of law and morality 

and justice, to apply the maxim, faisul in 
uno, (alsus in omnibus. The Santissima Trin
idaa, 7 Wheat. 283, 339. 

The maxim may properly be applied in 
support of a charge of embezzlement of 
the cargo of a vessel by salvors, who are 
shown to have embezzled the rigging aud 
other ship's furniture, in a case where their 
claim to salvage is sought to be defeated 
because of such embezzlement. He who 
would embezzle the onc would not hesitate 
as' to the other. The Boston, 1 Sumn. 328, 
356, 

The maxim applies only to cases of wil
ful falsehood; a jury must believe the tes
timony of a witness to be wilfully false in 
some particular, before they are authorized 
to discredit his whole evidence. Wilkins v. 
Earle, 44 N. Y. 172. .. . 

The maxim does not stop at nlSl priUS. 

All the rules of evidence which govern in 
the estimate of its weight or effect are es
sential to the discovery of truth, whether 
addressed to a jury, or coming in the form 
of written answers or depositions. People 
v. Davis, 15 Wend. 602. 

Faloa demonotratio Don Docet. 
False description does not injure. Mere 
erroneous description does not render an 
instrument inoperative, where there is 
no doubt as to the identity of the person 
or thing intended to be specified. The 
description, so far as it is false, is inap
plicable to any subject at all, and, so far 
as it is true, it can apply to one subject 
only; hence' the courts, in rejecting mat
ter of erroneous description, reject only 
those words which are shown to have no 
application to any subject. Wherever 
there is an adequate and sufficient de
scription, with convenient certainty, of 
what is intended to be specified by the 
instrument, a subsequent erroneous ad
dition will not vitiate it. This qualifi
cation of the general terms of the max
im, which is necessary to define it truly, 
has been expressed by the addition of 
the words cum con..tat de corpore, or 
cum constat de persona, suggested by 
Lord Kenyon, in the case of Thomas II. 
Thomas, 6 Durn/. ~ E. 676. Subject to 
this limitation, the maxim is of frequent 
application in the construction of all 
classes of written instruments, particu
larly of wills. Its operation in cases of 
bequests is sometimes expressed by the 
maxim, falsa demonstratione legatum non 
perilni, - by erroneous description a leg
acy is not rendered void. 

Faloa grammatic a non viti at char
tam. Fa;lse grammar does not vitiate a 
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deed. If a clause of a deed, or the within the curtilage, in legal phrase. Wil
deed as a whole, sufficiently expresses its son v. Cochran, 31 Tex. 677. 

Family may mean children, wife and 
purpose, it is not rendered void because children, blood relatives, or the members of 
not grammatically expressed. But there the domestic circle, according to the con
must be a clear meaning. Language alto- nection in which the word is used. Spencer 

h t · 1 d' 'bl' v. Spencer, 11 Paige, 169. 
get er ungramma lca an msenSl e IS Having a wife and keeping bouse is not 
of no effect; the courts are not bound to enough to entitle one to a legacy conditioned 
find out a meaning for it. on his "marrying and having a family." 

Falsa orthographia non viti at char- Family in such connection means children. 
11 ' d t'r t Spencer v. Spencer, 11 Paige, 169. 

tam. False spe lllg oes no VIla e a Family was held to mean children, in a 
deed. This maxim is to be understood devise with power in trust to convey "to 
with similar qualifications in regard to any of the male descendants of my family 
bad spelling as the preceding maxim in of the name of D, and their heirs." Domi-

nick v. Sayre, 3 Sandf. 656. 
regard to bad grammar. A bequest of a provision for" mainten-

In construction, too much regard must not ance of my family," does not include a son 
be paid to the nature and proper definition, nearly grown and not residing with the 
significations, and acceptance of words and widow and other children. Andrews v. 
sentences, to pervert the simple intentions Andrews, 7 Beisle. 234. 
of the parties; for qui lUE"et in litem. hceret in The bequest of an annuity to A, in trust 
c01tice; i. e., the lawyer who forms his opin- for the use and benefit of his wife and fam
ion on the mere words without the conte.xt ily during the life of the said A, does not 
goes only skin deep into the argument; and include A as a beneficiary, in the term fam
it is a rule of law, mala 9"ammatica non vitiat ily. Wallace v. McMicken, 2 Disney, 664. 
charlam;neitherfalseLatinnorfalseEnglish Family, as used in a will, may be under
will make a deed void w hen the intent of the stood to include a wife as well as children. 
parties doth plainly appear. It is therefore Bowditch v. Andrew, 8 Allen, 339. 
held that two negatives do not make an af- A statute enacted to modify the law of 
firmative when. the apparent intent is con- descent so as to prevent the real property of 
trary. Sltep. Touch. 87. an ancestor from going" out of the fam-

Falso retorno brevium. For the ily," should be deemed to Ilse the word in 
that sense in which the law uses it when 

false return of writs. The name of a speaking of descents. Thus restricted, it 
writ in old English practice issued comprehends only the descendants of such 
against a sheriff for falsely returning ancestor; those who have his blood run
writs. ning in his veins; his issue., Pierson v. De 

Hart, 3 N. J. L. 481. 
F AMIL Y. This word is used in A statute allowing to a widow furniture 

I many diverse senses; the meaning in- necessary for herself and family, includes 
~tended can only he determined by con- such persons as constituted the domestk, 

circle o~ the deceased at the time of his 
r, sivering 'the context, and also all extrin- death, and the servants and children who 
1kM6 facts bearing upon the general pur- had attained their majority, but not mere 

pose of the entire writing i!l which it boarders. Strawn v. Strawn, 63 Ill. 263. 
occurs.S J..1;'10 2--~ :/ l-)e( ~: Family,inthe Wagn. (Mo.) Stat. 88,§§ 33, 

In such expressions as "he is of noble 34, relative to the absolute property of the 
widow in cases of administration, means 

family," it refers to a man's ancestry; children, or those persons who have a legal 
in saying "he is a family man," it or moral right to expect to be clothed and 
would imply wife and children; in say- fed by the widow; and does not include 

assistants who may be necessary to keep 
ing "the house was too small for the the house or manage the farm. Whaley v. 
family," it would include domestic ser- Whaley, 50 Mo. 577; but see Bradley v. 
vants; in "he is married, but has no Rodelsperger, 3 S. C. 226. 
family," it would mean children only; A man and his daughter who live to-

'd' . gether, the wife and mother being dead, 
in "many of his family are reSl mg m and the daughter being dependent upon her 
the state at the present day," it would father for support, are a family, within the 
import remote descendants and connec- meaning of the exemption laws. Cox v. 
tions. The connection and circum- Stafford, 14 How. Pro 519. 
stances govern. The following are de- An adult, residing with his step-mother, 

and transacting her business, is neither a 
cisions upon various uses: housebolder nor a member of the family of 

Family, in its origin, meant servants; but, the person with whom he resides, within 
in its more modern and comprehensive such laws. Bowne V. Witt, 19 Wend. 475. 
meaning, it signifies a collective body of One who has children whom he main
persons living together in one hOllse or tains is within such laws, though they are 
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temporarily absent to be educated. Robin
son's Case, 3 Abb. Pro 466. 

A man and wife, without children, who 
dwell together, are a family, within such 
laws. Cox v. Stafford, 14 How. Pro 519. 

A married woman residing in the state, 
who has no children, and whose husband is 
a non.resident, is not a person having a 
family, within the contemplation of such 
laws. Keiffer V. Barney, 31 Ala. 192. 

Professional books necessary to a pro
fessional man who supports a family, are 
part of his "family library," and are ex
empt from attachment. Rohinsou's Case, 
3 Abb. Pro 466. 

Family, in popular acceptation, includes 
parents, children, and servants, - all whose 
domicile or home is ordinarily in the same 
house and under the same management and 
head. In a statute providing that to gain 
a settlement in a town one must have" sup
ported himself and his family therein" for 
six years, it includes the individuals whom 
it was the right of the head to control, and 
his duty to support. The wife is a member 
of the family within such an enactment. 
Cheshire V. Burlington, 31 Conn. 326. 

The term family, as used in the act of 
Missouri regulating the service of process, 
is not confined to persons under the defend
ant's control, or in his employ; thus, a 
widowed mother who resides with her son 
is a member of his family, within the mean· 
ing of the statute. Ellington v. Moore, 17 
Mo. 424. 

Under a statute which imposes a fine 
upon any person who in the night wilfully 
disturbs" any neighborhood or family," an 
indictment will lie for disturbing a woman 
occupying a dwelling·house alone. Noe~. 
People, 39 Ill. 96. 

Family council, or meeting. By 
the law of Louisiana, a meeting of rela
tives or immediate friends of minors, or 
persons incompetent to act for them
selves, may be convened, by judicial 
order, to deliberate and decide upon the 
property, interests, guardianship, &c., of 
such persons. The decision of the fam
ily council is often referred to in the re
ported cases, as influencing the judicial 
disposal of the interests involved. 

Family physician. Means one who 
is accustomed to attend members of a fam
ily in tpe capacity of a physician, not one 
who has only occasionally so attended 
them. Reid V. Piedmont, &c. Life Ins. Co., 
58 Mo. 421. 

Family physician, as used in questions 
issued to a person making application for a 
policy of life insurance, requiring him to 
disclose the name of his family physician, 
is a phrase in common use, and which has 
no technical signification. It may be suffi
ciently defined as signifying the physician 
who usually attends and .is consulted by 
the members of a family in the capacity oj' 

physician. It is not necessary, in order to 
constitute one person the family physician 
of another, that he should invariably at
tend and be consulted by each and all tht; 
members of a family. One who is usually 
consul ted by the wife and children of the 
insured· may be deemed his family physi
cian, though not usually consulted by the 
insured himself, and must be disclosed un
der such an interrogllltory as is ahove 
stated. Price v. Phrenix Mut. Life Ins. Co., 
17 Minn. 497, 519. 

FARM. The noun farm, in Ameri
can usage, prominently means a tract of 
land chiefly under cultivation j and the 
verb me.aus, most frequently, to cultivate 
or manage agriculturally a tract of land. 
Farm is said, by Blackstone and other 
authorities, to be an old Saxon word 
signifying provisions; and he says that 
it came to be used of rent or render, 
because anciently the greater part of 
rents were reserved in provisions, the 
use of money being infrequent; so that 
a farmer was one who held lands upon 
payment of provisions by way of rent. 
Bya gradual departnre from this original 
sense, the word farm came to signify the 
term or tenure for or by which the land 
was held, and at length to mean the land 
itself so held upon farm or rent. And 
thus, in America, where the agricultur
ist is generally proprietor of his own 
lands, it is used of lands devoted to 
raising provisions, irrespective of the 
tenure by which they are held. See 
Burrill for a fuller discussion of thi~ 
gradual change, and an explanation of 
intermediate steps. 

The verb to farm has retained some
what of its old legal sense of to let, par
ticularly in the phrases "to farm let" 
and" to farm out." The first of these 
is of usnal, though not necessary, employ
ment in a lease, being in continuation 
of the old Latin form of lease, demisi, 
concessi et ad jirmam tradidi, - I have 
demised, granted, and to farm let. The 
second means the same, to lease j it is, 
however, more appropriate to the leasing 
a privilege or franchise. 

The words" farm" and tt lot" in a stat. 
ute regulating assessment of 'taxes, held 
synonymous. Saunders V. Springsteen, 4 
Wend. 429. 

Farm crossing, in the Ncw York gene 
eral railroad act, includes passages under as 
well as upon the land. Wheeler v. Roches· 
ter, &c. R. R. Co., 12 Barb. 227. 

Farmer. A butcher who has a farm, a~ 
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a convenient appendage to his business, to 
fatten sheep upon, is not a farmer within the 
exception of an ordinance forbidding per
sons to sdl meat without a license, "except 
farmers selling the produce of their farms." 
See Trnstees of Rochester v. Pettinger, 17 
Wend. 265. 

FAUCES TERRE. The jaws of 
the land. Projecting headlands, closely 
approaching each other, and inclosing an 
arm of the sea. 

FEALTY. Fidelity; allegiance to 
the feudal lord of the manor; the obli
gation upon a feudal tenant or vassal to 
render obedience and service to the im
mediate lord. Also, sometimes, the oath 
by which this obligation was assumed 
and expressed. 

Familiar principles of the feudal sys
tem involved the ideas that a vassal 
owed duty, obedience, and service to the 
sovereign of the country, in view of the 
general protection enjoyed from him, 
and also to the immediate lord or pro
prietor, from whom he held lands, in 
return for his enjoyment of them. The 
first of these obligations was generally 
termed allegiance; the second, fealty. 
1 Bl. Com. 263, 367; 2 Sharsw. Bl. Com. 
45, 86; Cowel. Fealty was understood 
to comprise the following obligations; 
viz., incalume, that the tenant do no 
bodily harm to his lord; tutum, that 
he do no secret damage to him in his 
house; honestum, that he damage not his 
reputation; utile, that he do no damage 
to him in his 'Possessions; facile, and 
possihile, that he render it easy for the 
lord to do any good, and not make that 
impossible to be done which was before 
in his power to do. Leg. Hen. I. ch. 5. 
It was assumed by a solemn oath; and 
this oath has itself been sometimes 
termed fealty, being considered as the 
obligation itself. 2 Bl. Com. 86; 3 
Steph. Com. 508; 1 Crabb, § 770. 

Fealty has, in modern times, fallen 
into disuse; the oath is no longer ex
acted. 

Fealty is the oath taken at the admit
t8Jlce of every tenant, to be true to the 
lord of whom he holds his land: and he 
that holds land by the oath of fealty has 
it in the freest manner; because all persons 
that have fee, hold per fidem et fiducia,"!, 
that is, by fealty at least. And fealty IS 

incident to all manner of tenures except 
frankalmoign and tenancy at will. Jacob. 

Although foreign jurists consider fealty 

and homage as convertible terms, because 
in some continental countries they are 
blended so as to form one engagement, yet 
they are not to be confounded in England; 
for they do not imply the same thing,
homage being the acknowledgment of ten
ure; and fealty, the vassal-oath of fidelity:. 
being the essential feudal bond, and the anI
mating principle of a feud, without which it 
conld not snbsist. Wharton. 

Fealty signifies fidelity, the phrase" feal 
Rnd leal" meaning simply faithful and 
loyal. Tenants by knights' service and 
also tenants in socage were required to take 
an oath of fealty to the king or other their 
immediate lords; and fealty was one of the 
conditions of thtJir tenure, the breach of 
which operated a forfeiture of their estates. 
Brown. 

FEASANCE, n. FEASANT, part. 
Doing, as a noun or participle, is the 
equiValent of these old law French terms. 
Thus, misfeasance or malfeasance is ill
doing; damage feasant is doing damage. 

FEDERAL. A term applied to de
scribe a government as being formed by , 
the union of several independent states 
or provinces in a homogeneous govern
ment for certain purposes, while they 
reserve sovereignty for other purposes. 

The United States has been generally 
styled, in American political and judi
cial writings, a federal government. 
The term has not been imposed by any 
specific constitutional anthority, bnt 
only expresses the general sense and 
opinion upon the nature of the form of 
government. In recent years, there is ob
servable a disposition to employ the term 
national in speaking of the govemment 
of the Union. Neither word settles any 
thing as to the nature or powers of thegov
ernment. Federal is somewhat more ap
propriate if tIre government is considered 
a union of the states; national is prefer
able if the view is adopted that the state 
governments and the Union'are two dis
tinct systems, each established by the 
people directly, one for local and the 
other for national purposes. See United 
States v. Cruikshank, 92 U. S. 542. 

FEE. Reward or compensatiou for 
services rendered or to be rendered. 

1. A payment in money for official 
or professional services, whether the 
amount be optional, or fixed by law or 
custom. Fees are distinguished from 
costs in being always a compensation 
or recompense for services; while costs 
are an indemnification for money laid 
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out and expended in a suit. They are 
also distinguished as a compensation for 
particular acts or services, from wages, 
which denotes a compensation paid by the 
day, week, &c., for services; and from 
salary, which is usually applied to a per 
annum compensation. See Cowdin v. 
Huff, 10 Ind. 83. 

The word fees, in the Connecticut statute 
of 1828, regulating the levy of executions, is 
not restricted to the charges of the officer 
for his personal services in levying the exe
cution, but embraces also all the expenses 
attending the levy, and included in it. Camp 
v. Bates, 13 Conn. 1. 

A per diem allowance of county superin
tendents of schools is to be regarded as 
" compensation;" not as fees. Jeffersou Co. 
v. Johnson, 64 Ill. 149. 

2._ An estate in lands held of a supe
rior as a reward for services, and on con
dition of rendering service. In feudal 
law, in which the term originated, fee 
denoted a stipendiary estate held of a 
superior by service, being merely a right 
to the use of the ',land. But, in England, 
such estates very early became estates of 
inheritance, held on condition of service; 
and, in modern English law, a fee is an 
estate of inheritance· supposed to be held 
mediately or immediately of the sover
eign. It is the most extensive estate 
that can exist, absolute ownership in an 
individual being an idea entirely op
posed to the theory of the law of real 
property in England. The right of 
alienation is attached to the fee, to the 
full extent of the estate vested in the 
tenant, or for any lesser estate. 

In American law, a fee is an estate of 
inheritance without condition, belonging 
to the owner, and alienable. by him, or 
transmissible to his heirs absolutely and 
simply. It fs an absolute estate in per
petuity, and the largest possible estate a 
man can have. The difference between 
the si~nifications of the term in English 
and American law results from the gen
eral abolition of feudal tenures through
out the United States. 

The word fee is also frequently used 
to denote the land which is held in fee. 

Fee-simple is often employed, merely 
to distinguish a fee without qualifica
·tion or restriction from a fee-tail, q. v.: a 
fee-simple being an estate belonging to 
a man and his heirs generally; while a 
fee- tail is limi ted to a particular class or 

classes of heirs. And one may further 
analyze the phrase" estate" in fee sim
ple by saying that" estate" importslau 
interest ill land, without indicating how 
extended an interest is meant; "fee" 
imports the estate meant is an inQeri
table one; and" simple," that it is un
limited. Thus the phrase is equivalent 
to saying, " an absolute, unlimited estate 
of inheritance in lands." Holtkotm. 

The true meaniug of the word fee is the 
same with that of feud or fief. In the north
ern languages, it siguified a conditionalsti
pend or reward. These feuds, fiefs, or fees 
were large districts or parcels of land al
lotted by the couquering general to the su
perior officers of the army, and by them 
deal t out again in smaller parcels to the in
ferior officers and deserving soldiers. The 
condition anuexed to them was that the 
possessor should do service faithfully, both 
at home aud in the wars, to him by whom 
they were given. A fee or feud is there
fore defined by Sir Henry Spelman as being 
the right which the vassal or tenant hath 
in land, to use the same and take the profits 
thereof to him and his heirs, rendering to 
the loru his due services. Heuce the word 
fee is used to signify an estate of inheri
tance, being the highest and most exteusive 
interest which a man can have in a feud; 
and when the term is used simply, without 
any adjunct, or has the adjunct of simple 
annexed to it, it is used in contradistinction 
to a fee conditional at the common law, or 
a fee-tail under the statute de donis, im
porting an absolute inheritance descendible 
to heirs general, and liable to alienation at 
the pleasure of the owner, whether by will 
or deed, to the full extent of his interest, or 
for a smaller estate. Mozle.,! ~ W. 

According to Spelman,'It fee is the right 
which the vassal has in lands to use the 
same, and take the profits thereof to him 
and his heirs, rendering to his lord the due 
service therefor. Fees were either fee
simple or fee tail, the former being a sim
ply, i. e., generally, inheritable estate, open 
to any heirs; the latter being also an in
herItable estate, but in a limited manner, to 
wit, open to lineal descendants only, or issue 
or heirs of the body. Brown. 

The word fee was originally used in 
contradistinction to allodium, and signified 
that which was held of another, on coudi
tion of rendering him service. It related 
to the quality, and not the quantity, of the 
estate. And, although the word is now 
generally employed to express the quantum 
of estate, that is not its only meaning. 
Wendell v. Crandall, 1 N. Y.491. 

In modern English tenures, a fee signifies 
an estate of inheritance; and a fee.,simple 
imports an absolute inheritance, clear of 
any condition or limitation whatever, and, 
when not disposed of by will, descends to 
the heirs generally. There are also lim· 
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ited fees: 1, qualified or base fees; and, 2, 
fees conditional at the common law. A 
base fee was confined to a person as tenant 
of a particular place. A conditional fee 
was restrained to particular heirs, as to the 
heirs of a man's body. Patterson II. Ellis, 
11 Wend. 259,277. 

Fee-simple, a freebold estate of inheri
tance, absolute and unqualified, stands at 
the head of estates, as the higbest in dignity 
and the most ample in extent; since every 
other kind of estate is derivable thereout, 
and mergeable therein. It may be enjoyed 
not only in land, but also in advowsons, 
commons, estovers, and other heredita
ments, as well as in personalty, as an annu
ity or diguity, and also in an upper cham
ber, though the lower buildings and soil 
belong to another. A fee-simple generally 
is pure, without condition and unrestrained, 
except by the laws of escbeat, and the 
canons of real-property· descent. Wharton. 

Tenant in fee-simple is he whicb has 
lands or tenements to hold to him and his 
heirs for ever. Jacob. 

Fee-simple, without words of qualifica
tion or limitation, means an estate in pos
~ession and owned in severalty. Brackett v. 
Bidlon, 54 Me. 426. 

Fee-simple signifies a pure fee; an abso
lute estate of inheritance; that which a per
son holds inheritable to him and his heirs 
general for ever. It is called fee-simple,
that is, pure, - because clear of any condi
tion or restriction to particular heirs, being 
descendible to the heirs general, wbetber 
male or female, lineal or collateral. It is the 
largest estate and most extensive interest 
that can be enjoyed in land, being the en
tire property therein, and it confers an un
limited power of alienation. Haynes v. 
Bowen, 42 Vi. 686. 

A fee-simple is the largest estate known 
to the law; and, where no words of qualifi
cation or limitation are added, it means an 
estate in possession, and owned in severalty. 
It is undoubtedly true that a person may 
own a remainder or reversion in fee. But 
such an estate is not a fee-simple: it is a fee 
qualified or limited. So, when a person 
owns in common with another, he does not 
own the entire fee, a fee-simple .: it is a fee 
divided or shared with another. Brackett 
v. Ridlon, 54 Me. 426; and see Stinson ". 
Rouse, 52 /d. 261. 

Every estate of inheritance, notwith
standing the abolitiou of tenures, shall con
tinue to be termed a fee-simple, or fee; and 
every such estate, when not defeasible or 
conditional, shall be termed a fee-simple 
absolute, or an absolute fee. 1 N. Y. Rev. 
Stat. 722, § 2. 

The word fee, in a statute authorizing' a 
forfeiture, for treason, of all lands, &c., 
.. held in fee or for term of life," held 
not to include estates in fee-tail , but only 
those in fee-simple. Den v. Clark, 1 N. J. 
L. 340, 358. 

A sale of the fee does not include, in the 
term itself, a sale free from incumbrances, 

but only the natnre of the estate as distin
guished from a life-estate, a remainder, a 
fee-tail, or any estate less than a fce-simple. 
Land is frequently sold in fee-simple, sub
ject to incumbrances; and this mode of ex
pression is common among conveyancers 
and in legal proceedings, and involves no 
contradiction or inconsistency. Cool v. 
Higgins, 23 N. J. Eq. 308. 

FEE-FARM. Land held of another 
in perpetuity by the tenant and his heirR 
at a yearly rent, without fealty, homage. 
or other services than such as are spe
cially comprised in the feoffment, was 
said to be held in fee-farm. The rent 
was termed fee-farm rent. It must be 
at least one-fourth the value of the land. 
In modern law, the term is applied to 
land held at a perpetual rent. 

Fee-farm is where an estate in fee i8 
granted, subject to a rent in fee of at least 
one-fourth of the value of the lands at the 
time of its reservation; such rent appears 
to be called fee-farm, because a grant of 
lands reserving so considerable a rent is in
deed only letting lands to farm in fee-sim
ple, instead of the usual method of life or 
years. (1 Steph. Com. 676.) Wharton. 

Fee-farms are lands held in fee to render 
for them annually the true value, or more 
or less; so called because a farm rent is 
reserved upon a grant in fee. Such estates 
are estates of inheritance: they are classed 
among estates in fee-simple; no reversion
ary interest remains in the lessor; and 
they are, therefore, subject to the operation 
of the legal principles which forbid re
straints upon alienation, in all cases where 
no feudal relation exists between grantor 
and grantee. De Peyster v. Michael, 6 N. 
Y. 467, 497. 

Fee-farm rent is a rent-charge issuing 
out of an estate in fee; a perpetual rent re
served on a conveyance in fee-simple. De 
Peyster v. Michael, 6 N. Y. 467, 495. 

FEE-SIMPLE. An estate in fee; 
without condition or restriction. The 
term is employed to distinguish such an 
estate from a fee-tailor other qualified 
fee. See FEE. 

The word simple adds no meaning to the 
word fee standing by itself. Bnt it excludes 
all qualification or restriction as to the per
sons who may inherit it as heirs, thus dis
tinguishing it from a fee-tail, as well as 
from an estate which, though inheritable, is 
subject to conditions or collateral deter
mination. Wharton. 

'"The term fee implies an in heritable es
tate, and the addition of the word simple, 
forming the compound word, fee-simple, as 
used in modern conveyancing, adds nothing 
to the force and comprehensiveness of the 
original term. Nor does the addition of the 
term absolute , as" fee-simple absolute," add 
any thing to the force and meaning of fee 

, , 
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or fee-simple. In modern estates, the terms 
fee, fee-simple, an_d fee-simple absolute, are 
substantially synonymous. Jecko v. Taus
sig, 45 Mo. 167. 

FEE-TAIL. An estate of inheri
tance, limited to a person and the heirs 
of his body, or to him and particular 
heirs of his body. Such an estate was, 
in early English law, held to be a con
ditional fee; so that, if the donee did 
not have heirs or issue according to the 
prescribed description, the land reverted 
to the donor; but, if the condition was 
performed by the birth of such heirs 
presumptive, or issue, the donee was 
held to have a fee-simple, and might 
alien or charge the land as a fee-simple 
estate. In case, however, the issue be
came extinct before alienation made, the 
estate reverted to the donor. The term 
fee-simple conditional was usually ap
plied to such an estate which had not 
yet become absolute by descent to the 
issue. The celebrated statute, de donis 
conditionalibus (13 Edw. 1. ch. 1), took 
away from the holder of such estates the 
power to alien the land, providing that 
it should remain to the issue of those to 
whom it was given after their death, or, 
upon failure of issue, should revert to 
the donor or his heirs. The estate thus 
became a perpetual entail, the entire in

' heritance being divided into two parts 
or estates; viz., the estate tail, and the 
reversion or remainder in .fee expectant 
upon the failure of the estate tail. Ob
jections to such perpetual entailments 
were, in course of time, developed, 
and a means of evading the statute de 
donis, and changing the fee-tail into a 
fee-simple. was devised, by the fictitious 
proceeding termed a common recovery. 
Levying a fine was also, to some extent, 
employed for the same purpose. See 
FINE; RECOVERY. When fines and 
recoveries were abolished in England, a 
still simpler mode of barring entails was 
authorized, by a disentailing deed, in all 
cases where a fine or recovery was pre
viously allowable. 

In England, therefore, the possibility 
of entailing estates for any considerable 
length of time has long been, and is now, 
practically done away. In the United 
States, estates tail are abolished in most 
of the states; and, where they are still 

retained, they are allowed to be barred, 
usually by a deed by the tenant. The 
policy of the law in both countries at 
present seems to favor the free aliena
tion of lands, as of other kinds of prop
erty. Washb. Real Prop. 66-72. 

An estate in fee-tail is tbat which a man 
hath to hold to him and the heirs of his 
body, or to him and particular heirs of his 
body. By the statute de donis conditionali
bus (13 Edw. 1. st. 1, ch. 1, passed in 1285 J, 
an estate so limited devolved, at the death 
of the donee, on his issue; and, on the fail
ure of issue, reverted to the donor and his 
heirs. In the construction of this statute, 
the judges held that the donee had an estate 
which they called a fee-tail. This estatp 
thus assumed the form of a perpetual email 
until tbe reign of Edward IV., when, in a 
celebrated case, called Taltarum's Case, it 
was beld by the judges that an estate tail 
might be barred by the collusive and ficti
tious proceeding called a common recovery, 
and tbus turned into an estate in fee-simple. 
And, in the reign of Henry VIII., tbe process 
called a fine was made effectual to enable a 
tenant in tail to bar his issue, but not the 
remainder-man or reversioner. Fines and 
recoveries were abolished by Stat. 3 & 4 
Wm. IV. ch. 74, passed in 1833; and now an 
estate tail may in general be barred by a 
simple disentailing deed, to be enrolled in 
chancery within six months, in cases wbere 
it could, previously to the act, have been 
barred by fine or recovery. But estates tail 
of which the reversion is in the crown cannot 
be barred so far as regards tbe reversion; 
and estates tail created by act of parlia
ment cannot in general be barred. So a 
tenant in tail, after possibility of issue ex· 
tinct, cannot bar his estate. Mozley!t W. 

FEIGNED ISSUE. In the peculiar 
practice of courts of chancery, the deci
sion of questions of fact, as well as the 
application of the proper rules of law of 
equity, lay with the .chancellor. If, 
however, he wished the assistance of a 
jury trial of the question of fact, resort 
was allowed to the fiction of arranging 
a series of pleadings between the parties, 
in the same form as if an action had 
been commenced at common law upon a 
bet or wager involving the fact in diH
pute; and the issue joined thereon wa.~ 
referred to a jury; or, in later times, 
issues were framed stating the qnestions 
of fact, and these were sent for jury 
trial. These were called feigned issues. 
This practice is believed to be retained 
in most of the states adhering to the dis
tinction between law and eq1;lity courts 
and procedure. In the states which 
have adopted reformed codes, issues may 
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be framed in a class of cases requiring 
them; but these are few. In England, 
the necessity for a resort to them seems 
abrogated, at least, much diminished. 
The Stat. 8 & 9 Vict. ch. 109, § 19, 
made it lawful for any court, either of 
law or equity, to refer any question of 
fact to a jury in a direct form. And by 
Stat. 21 & 22 Vict. ch. 27, §§ 3-6, pro
vision was made for trial by jury in the 
court of chancery. 3 Rl. Com. 452; 3 
Stepk. Com. 601. 

FELO DE BE. A felon of himself; 
a self-murderer; one who deliberately 
puts an end to his own existence, or who 
commits an unlawful or malicious'act, the 
consequence of which is his own death. 
The term denotes a person guilty of the 
crime of intentional self-destruction, 
and is more limited in meaning than 
suicide, which extends to all cases of 
taking one's own life. To constitute 
lela de se, the person must be of years 
of discretion, and mentally capable of 
the criminal intent which is essential to 
the offence. 

Although suicide is deemed a grave 
public wrong, yet, from the impossibility of 
reaching the successful perpetrator, no for
feiture is imposed; but yet every person 
who atte>mpts suicide should be punishable, 
and every person who wilfully, in .any man
ner, encourages or assists another person in 
taking or atte>mpting his own life, know
ingly furnishes him with any drug or 
weapon to be used in so doing, &c., is pun
ishable for aiding suicide or an attempt at 
it. Rep. Pen. Code, 1864, § 227. 

FELON. An ofl;ender of the grade 
between treason and misdemeanor; a 
person who has committed felony. 

FELONICK The Latin word for 
which feloniously is the English equiv
alent. It wa.~, under the stricter practice 
of former times, even more strictly re
quired in indictments for felony, when 
Latin forms were used, than is feloni
ously at the present day. See FELONY. 

FELONY. Crimes are divided, in 
moderu usage, into felonies and misde
meanors; the ground of distinction be
ing their comparative heinousness, as 
indicated by the punishment affixed. 
Felony, as used throughout the United 
States, marks or includes the graver 
.offences; those which receive punish
ment of or above a specified grade of 
severity. What this grade is, varies 

with the statutes of the jurisdiction. 
Most of the systems of penal law in the 
United States contain a positive defi
nition of what crimes shall be deemed 
felony; and this enables the legislature 
to use the term felony, in general laws 
regulating criminal proceedings and pun
ishment, as a generic term, embracing 
the graver offences as defined. 

Felony seems to be derived from words 
connected with the feudal law, signify
ing loss of one's fee; forfeiture of a 
feudal estate; and it originally denoted 
offences which occasioned a forfeiture of 
the tenure by wbich the accused held 
his lands_ In later times, it is said to 
have been continued in use to designate 
tbe offences involving other forfeitures. 
Thus Blackstone has defined it to be 
"an offence which occasions a total 
forfeiture of either lands or goods, or 
both, at the common law, and to which 
capital or other punishment may be 
superadded, according to tbe degree of 
guilt," 4 Rl. Com. 95 j and this defini
tion is approved by Jacob as being, upon 
tbe wbole, "the only adequate definition 
of felony," and has, moreover, been fre
quently cited by subsequent writers. 

Felony stands ,associated in general 
use with the idea of capital punish
ment. This, however, is not altogether 
correct. The term embraced, formerly, 
every species of crime which occasioned, 
at common law, the forfeiture of lands 
or goods. This most frequently hap
pened in those crimes for wbich a capi
tal punishment was liable to be inflicted, 
so that at length all capital offences 
came to be, in some degree or other, fel
ony j but this was likewise the case with 
some other offences which are not pun
ished with death, as suicide, where the 
party is already dead; homicide by 
chance-medley, or in self-defence; and 
petty larceny or pilfering, - all which 
were, by English usage, felonies, as they 
subjected the committers of them to for
feitures. And, upon the other hand, as 
felony might be without inflicting capital 
punishment, so, anciently, there might 
be capital punishmeut for an .offence 
which was no felony; as in case of heresy 
or standing mute, which, though by the 
common law, capital, never worked any 
forfeiture of lands or goods; an insepa-
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rable incident to felony. In short, the 
true original criterion of felony is for
feiture; for, in all felonies which are pun
ishable by death, the offender lost all 
his lands in fee-simple, and also his 
goods and chattels; in such as are not so 
punishable, his goods and chattels only. 
But the idea of felony is so generally 
connected with that of capital punish
ment, that it, seems hard to separate 
them. 

In English usage, felony seems to 
have, in strictness, included treason; yet 
this has not been so univeI:Sally recog
nized but that "treason, felony, and 
misdemeanor" is a phrase employed to 
designate crimes comprehensively. Thus 
the United States constitution provides 
for extradition as between the states of 
offenders guilty of "treason, felony, or 
other crime; " and this clause has been 
construed as including every offence for
bidden and made punishable by the laws 
of the state where the offence is com
mitted. Kentucky v. Dennison, 24 
How. 66. 

But whatever the derivation and pre
cise extension of the term in England may 
have been, they have lost importance in 
the United States, where felony is now 
chiefly used subordinate to some statu
tory definition, to hring a class of crimes 
within general provisions of penal law. 

Thus, by2 N. Y. Rev. Stat. 702, § 30, 
the term felony, when used in any stat
ute, "shall be construed to mean an 
offence for which the offender, on con
viction, shall be liable by law to be pun
ished by death or by imprisonment in a 
state prison." And the word felony is 
tben repeatedly used in other general 
enactments as a sweeping designation of 
all the graver offences; as in 2 Rev. 
Stat. 701, § 23: "No person sentenced 
npon a couviction for felony shall be 
competent to testify," unless pardoned. 
The intention of the statutory defini
tion is held to have been to do away 
with the common-law definitiou of fel
ony, as entirely inapplicable, and to sub
stitute one which should have signifi
cance and be readily understood. The 
meaning of the statute is to declare all 
crimes not expressly denominated mis
demeanors by statutes creating them, 
which are punishable by imprisonment 

in the state prison, to be felonies. 
Klock v. People, 2 Park. Cr. 676. The 
statutory definition was, however, enact
ed merely for the purpose of giving the 
word a definite meaning when found in 
statntory law, and without any design 
of affecting the rights or liabilities of 
third persons resulting from ordinary 
business transactions. Keyser 'u. Har
beck, 3 Duer, 373, 12 N. Y. Leg. Oba. 
201 j s. P. Peabody v. Fenton, 3 Barb. 
Ch.451. 

In applying this statutory definition 
to an offence in respect to which the 
statute gives the court discretion or 
option to punish it, either by imprison
ment in state prison, or by fine, or im
prisonment in county jail, the rule is, 
that an offence is felony if it is liable to 
be punished by death or imprisonment 
in state prison; and is not less felony 
hecause. it may be punished by some 
milder punishment instead. People v. 
Van Steenburgh, 1 Park. Cr. 39; see 
also Keyser v. Harbeck, 3 Duer, 373. 
And the definition is construed as relat
ing to the punishment prescribed for the 
crime, without reference to any personal 
exemption of the criminal, such as one 
on account of his age. People 1'. Park, 
41 N. Y.21. 

Similar statutory defi'Ditions of the 
term have been enacted in several other 
states. They are not founded on, and 
do not purport to express, the common
law nature of felony, but are prescribed 
for the purpose of securing a sbort and 
accurate term for the graver crimes, 
which may be used in general legisla
tion. 

The laws of the United States as now 
revised do not contain any specific defi
nition of felony; and we do not recall 
that it is employed in acts of congress in 
any instance where stress need be laid 
on its precise meaning, except Rev. Stat. 
§ 4090, which provides that, in certain 
cases in foreign countries, "offences 
against the public peace, amounting to 
felony under the laws of the United 
States," may be tried before the United 
States minister. It does not seem clear 
what are the offences amounting to fel
ony under the laws of the United States. 
It would seem, upon the principle that 
though the United States hM no com-
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man law of crimes, the common-law 
definitions may he resorted to in deter
mining what is meant by names of 
offences used in acts of congress, that 
the common-law meaning of felony 
should govern; yet it is doubtful if 
congress intended offences involving for
feiture. 

Felon: a person who has committed a 
felony. This is not much employed, in the 
United States, in any technical connec
tion. But felonious, and feloniously, 
which impute the character of felony to 
the act to which they are applied, are 
terms of much importance in framing 
indictments. In several jurisdictions 
the word feloniously has been said 
to be indispensable to an indictment 
for felony, and the courts have refused 
to sanction the use of auy equiva
lent. Bowler v. State, 41 Miss. 570; 
Cain v. State, 18 Tex. 387; State v. El
dridge, 12 Ark. 608; State 'IJ. Gilbert, 
24 Mo. 380; State v. Feast'er, 25 Mo. 
32!; State v. Rucker, 68 N. C. 211; and 
see Bish. Stat. Cr. § 387. Such is be
lieved to be the general rule of the Eng
lish practice and authorities. But, in Ten
nessee, the words" with intent to commit 
a felony" have been held equivalent 
to feloniously, and sufficient. Dillard 
v. State, 3 Heisk. 260. And, in Texas, it 
has been held that an indictment for 
larceny need not allege the taking to 
have been felonious by that precise term: 
the word fraudulently is equivalent to 
feloniously. Austin v. State, 42 Tex. 
345. Conversely, it has been held there 
that an indictment for theft, which 
charges that the defendant "did felo
niously steal," sufficiently alleges that 
the takiug was "frandulent." ·Mus
quez v. State, 41 Tex. 226. 

Felony is any capital crime short of trea
son, and such as occasioned at common law 
the forfeiture of the felon's lands and goods, 
or, at any rate, of his goods. The word, in 
its generic sense, includes even treason, and 
under particular statutes, e.g. 39 & 40 Geo. 
III. ch. 93, the offence of treason may be 
prosecuted as a felony. The crime of felony 
stands midway between treason and misde
meanors. Brown. 

In the general acceptation of English 
law, felony comprises every species of 
crime which at common law occasioned a 
forfeiture of lands and goods. Treason, 
therefore, was a species of felony. At the 
time when Blackstone wrote, an act of par-

liament making an offence felony without 
benefit of clergy, meant that the offender, 
if convicted, was to suffer death, and incur 
a forfeiture of his lands and goods. But, 
as capital punishment never entered into 
the true idea of felony, so it has now long 
ceased to have any necessary connection 
with it in practice. And by the felony act 
of 1870, § 1, forfeiture for treason and fel
ony is abolished, so that the essence of the 
distinction between felony and misdemean
or is lost, though such other differences be
tween the two classes of offences, whether 
in procedure or otherwise, as existed before 
that act, exist still. Mozley ~ W. 

An indictment for rape, charging that 
defendant f~loniously did ravish, &c., may 
be sustained, although the statute punish
ing the offence uses the expression" unlaw
fully and forcibly have carnal knowledge." 
The word felonionsly, here substituted for 
unlawfully, is not only tantamount to it, 
but is a word of far more extensive and 
criminal meaning. The act complained of 
could not have been feloniously, and not 
unlawfully, done. Omitting the word un
lawfully, therefore, does not vitiate the 
indictment. Weinzorpflin v. State,7 Blaclcf. 
186. 

An indictment charged that the defend
ant did "unlawfully and felonionsly ... 
touch and strike one A, with intent then 
and there unlawfully and feloniously, and 
with premeditated malice, to kill and 
murder said A," &c. Held, that the 
phrase with intent sufficiently expressed the 
word purposely in the statutory definition 
of murder; and that the word feloniously 
was, in its connection, identical with the 
word purposely. Carder v. State,17 lnd. 
307. 

Where a statute makes criminal the do
ing of an act" wilfully and maliciously," it 
is not sufficient for the indictment to charge 
that it was done" feloniously and unlaw
fully," or" feloniously, uulawfully, and wil
fully;" these latter terms not being synony
mous, equivalent of the same legal import, 
or substantially the same as "wilfully and 
maliciously." State v. Card, 34 N. H. 510; 
s. p. State v. Delue, 1 Chand. 166; State v. 
Roberts, 3 Brev. 139. 

FEME. A woman. In the phrase 
baron et feme (q. v.), the word has the 
sense of wife. 

Feme covert. A married woman. 
Generally used in reference to the legal 
disabilities of a married woman, as 
compared with the condition of a feme 
sole. 

Feme sole. A single woman. The 
term includes women who have never 
been man-ied; those who have been 
married, but whose marriage has been 
dissolved by death of the husband or by 
divorce; and (for some purposes) those 



FENCE 490 FERM 

who are judicially separated from tbeir 
husbauds. 

FENCE. Jacob, aud Wharton, fol
lowing him, define fence as a bedge, ditch, 
or other inclosure of land, for the better 
manurance and improvement of the 
same. In the United States, it gener
ally signifies an artificial structure for 
the purpose of inclosing land. A hedge 
or ditch would not ordinarily be deemed 
included. 

A fence is nothing more than a line of 
obstacle, and may be composed of any ma
terial which will present a sufficient obstruc
tion. Allen v. Tobias, 77 Ill. 169. 

Fence, as used in a statute requiring rail
roads to make and maintain a legal and 
sufficient fence, includes a gate. Estes v. 
Atlantic, &c. R. R. Co., 63 Me. 308. 

FEOD. FEODUM. English and 
;Latin forms of a term equivalent, near
ly, to feud; a fief or fee. 

The right which, nnder ancient Englisb 
military tenures, the vassal had to use and 
take the profits of the land (or other im
movable property) of the lord, rendering 
duties or services' therefor, according to the 
conditions of his tenure, was not an estate 
in the lands as modern tenancies are; the 
property in the soil remained in the lord. 
Accordingly the form food has been, by 
60me writers, preferred, as conforming to 
the distinction between this most ancient 
tenure and the fees afterwards established. 
The same form is used in the derivatives. 
Whal"'on. 

FEOFFMENT. A gift or grant of 
lands in fee, by delivery of the seisin 
and possession. It is defined by Black
stone as the gift of any corporeal here
ditament to another. Strictly, a feoff
ment means simply a gift of the fee; 
but the term was always used to denote 
the feudal mode of transferring estates 
more fully described by the name" fe
offment with livery of seisin." The 
transfer of the seisin is essential to this 
mode of conveyance, as it operates by the 
change of possession. The deed or in
strument of conveyance, when one was 
employed, was also termed a feoffment; 
the person who made a feoffment was 
called the feoffor; and he to whom it was 
made, the feoffee. 

This was one of the earliest modes of 
conveying laud under the commou law, 
but bas become obsolete in England, 
having been superseded by grant aud 
other forms of conveyance. In the 
United States. feoffments have been 

used to but a limited extent. See CON
VEYANCE. 

Feoffment with livery of seisin is either 
in dced or in law. Livery in deed is thus 
performed: the feoffor or his attorney 
goes to the land or house with the feoffee 
or his attorney; and there, in the presence 
of witnesses, declares the contents of tbe 
feoffment. And then the feoffor doth de
liver to tbe feoffee a clod or turf, or twig or 
bough, there growing, with words to this 
effect: "I deliver these to you in the name 
of seisin of all the lands and tenements con
tained in this deed." But if it be of a 
house, the feoffor must take the ring or 
latch of tbe door (tbe house being empty), 
and deliver it to the feoffee in the same 
form. Livery in law is made, not on the land, 
but in sight of it only; the feoffor saying to 
the feoffee, " I give you yonder land: enter 
and take possession." Here, if the feoffee 
enters during the life of the feoffor, it is a 
good livery, but not otherwise, unless he 
dares not enter, through fear of his life or 
bodily harm; and then his continual claim, 
made yearly in due form of law, as near as 
possible to the lands, will suffice without an 
entry. This livery in law cannot be given 
or received -by attorney, but only by the 
parties themselves. Mozley ~ W. 

Feoffment to uses. A feoffment of 
lands to one person for the use of au
other. Before the passage of the'statute 
of uses, 27 Hen. VIII. ch. 10, a feoffee 
to uses had the legal estate in the lands 
so conveyed by feoffment; the claim of 
the person to whose use they were con
veyed being enforceable only in chan
cery. Under the operation of that stat
ute, uses are turned into legal estates; 
and the feoffee to uses has no longer 
even a legal estate in the laud, but 
merely what is called a scintilla juris. 

FER.lE NATUR.lE. Of a wild na
ture. A term applied to animaLg, wild 
by nature, as distinguished from those 
of a tame and domestic nature, termed 
domitce nat-urce, q. v. The distinction is 
made in regard to rights of property in 
animals, the rules applicable to the two 
classes being entirely different. 

FERM. A Saxon word signifying 
provisions; hence, secondarily, rent of 
lands, that being so often payable in 
provisions; then a term in lands; aud, 
at last, land itself held upon payment of 
rent for agricultural uses, or a farm, 
q. 11. Otherwise spelled ferme; fearm; 
feorm. Fermer, or fermor: oue who 
held lauds as lessee for agriculture; a 
farmer. 
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FERMENTED. The terms tt malt 
liquor" and "fermented liquor," in the in
ternal revenue act of congress of June 6, 
1872, are used synonymously_ United 
States 11_ Dooley, 21 [nt- Rev. Ree. 115. 

Fermented beer is not necessarily strong 
beer; and an admission of the defendant 
that he had sold" ale," strong beer, or fer
mented beer," without a license, does not 
prove him guilty of an offence. Nevin v. 
Ladue, 3 Den. 437. 

FERRY. As a law term, means the 
franchise or right of running a boat to 
and fro across inland waters, in the 
business of transporting persons and 
property for tolls. It is sometimes used 
in the vernacular sense of the establish
ment of boats, landing-places and ap
purtenances, so used. Ferriage: the 
compensation or toll paid for crossing 
by a ferry; also, the operating a fel·ry. 
Ferryman: one whose business it is to 
operate a ferry. 

Ferry properly means a place of transit 
across a river or arm of the sea; but in 
law it is treated as a franchise, and defined 
as the exclusive right to carry passengers 
across a river, or arm of the sea, from one 
vill to another, or to connect a continuons 
line of road leading from one township or 
vill to another; it is not a servitude or 
easement; it is wholly unconnected with 
the ownership or occupation of land, so 
much so, that the owner of the ferry need 
not have any property in the soil adjacent 
on either side. (Newton II. Cubitt, 12 G. B. 
N. s. 32.) Brown. 

Ferry, when considered as a franchise, 
is the right arising from grant or prescrip
tion to have a boat or boats for carrying 
men and horses across a river, for reason
able fare or toll. Aikin v. Western R. R. 
Corporation, 30 Barb. 305, 310; but see re
versal of s. c., 20 N. Y. 370. 

A ferry is a franchise, and is not the 
subject of levy, sale, or delivery, under exe
cution. It involves a personal trust granted 
by the sovereign, upon conditions imposed 
upon the grantee alone; and his liability is 
personal, and cannot be removed by sub
stitution. Munroe v. Thomas, 5 Gal. 470. 

A ferry is it liberty to have a boat for 
passage upon a river, for the carriage of 
horses and men for a reasonable toll. It is 
usually to cross a large river. State v. Wil
son, 42 Me. 9. 

Ferry, in a statute regnlating ferries, 
may sometimes mean the terminus or land
ing-place on one side of the water to be 
crossed, and not include both landings and 
the entire route between. State v. Hudson, 
l!;~ N. J. L. 206. 

A flat-bottomed boat, connected with 
cables spanning the stream, and moored or 
propelled back and forth across it by power 
supplied by a stationary engine on the 
bank, is a ferry, as distinguisbed from a 

bridge, both under the legislation of Kansas 
and according to the usual meaning of the 
word. Parrot v. City of Lawrence, 2 Dill. 
332. 

Ferriage, literally speaking, is the price 
or fare fixed by la:-v for thc transportation 
of the travelling public, with such goods 
and chattels as they may have with them, 
across a river, bay, or lake. People v. San 
Francisco, &c. R. R. Co., 35 Gal. 606. 

FEUD. A holding of land from a 
superior, on condition of rendering him 
service. A right to use and enjoy lands, 
on condition of rendering service there
for to a. superior who has the absolute 
property in the land; also, the land 
itself so held. Otherwise called a feod; 
a fief; a fee. 

A feud is properly only a right in land, 
not the land itself. Such right was not 
originally hereditary, but merely pre
carious; although it soon hecame, hy 
custom, certain fOJ life, and subse
quently inheritable. 

The Latin word feudum was used to 
denote a feudal estate by writers in that 
language on the feudal law, especially 
in continental Europe. In England, 
however, after such estates had become 
hereditary, the word f.eodum was ap
plied to them. Blackstone and other 
writers in English appear to apply feud, 
as the translation of feudum, to distin
guish the original feudal grant or estate 
from the fee of modern law, apparently 
regarding fee as the proper translation 
of feodum, and involving the element of 
inheritance. But this distinction is not 
maintained by later writers, who gen
erally use all these terms with the French 
fief as equivalents. 

The theory of the feudal system was 
that the property in, as well as the do
minion over, all lands ill any country 
was originally in the kiug or chief who 
ruled over it; that the use of these was 
granted out by him to others, who were 
permitted to hold them upon condition 
of performing certain duties and services 
for their superior, who theoretically re
tained the property in the land itself. 
The one who had the use of the land by 
this arrangement was said to hold of or 
under his superior. the latter taking the 
name of lord, the former of vassal; 
and this right to hold was dcsignated 
by the term sei.~in. This holding of 
lands under another was called a. tenure. 
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The system was not limited to the rela
tion of the first or paramount lord and 
vassal, but extended to those to whom 
such vassal, within the rules of the 
feudal law, might have parcelled ou~ 
his own feud to his own vassals; by 
such subinfendation he became the 
mesne lord between his lord or the lord 
paramount and his own vassals. Those 
who held directly of the king were called 
his tenants in capite, or tenants in chief. 
Every vassal was bound to perform cer
tain services, usually military; as a re
turn to his lord for the privileges of his 
tenure. An oath of fealty or fidelity 
from the tenant to his lord was also in
cident to all tenures, and without it no 
feud could subsist; and, if the feud was 
hereditary, the vassal was required to do 
homage therefor to the lord. On the 
other hand, the lord assumed various 
obligations to his va:ssal; principally that 
of protecting the vassal in the enjoyment 
of the feud, and snpplying to him a new 
one of equal value if deprived of it. 
Washb. Real Prop. 18-20. The obliga
tions and incidents of the tenure, besides 
military service, usually enumerated,are, 
aids, reliefs, and fines upon alienation,
all which were pecuniary in their nature, 
- wardship, maritage, and escheat, qq.v. 

The various kinds of feuds or tenures 
are enumerated by Bracton thus: "Ten
ements are of two kinds, franktenement 
and villenage. And of franktenements, 
some are held freely in consideration of 

, homage and knight-service; others in 
free socage, with the service of fealty 
only. Of villenages, some are pure and 
others are privileged; he that holds in 
pure villenage being bound to uncertain 
services of a villein nature, and he that 
holds in privileged villenage being bound 
to certain services of a villein nature, 
whence, also, the latter is often called a 
villeinsocman. " Nearly all the modern 
estates are tenures in free socage, 'that 
class including fees-simple, fees-tail, es
tates for life, in dower, by the curtesy, 
and other less common estates. 

Fends seem to have originated among 
the northern nations who overran the 
Roman empire; and the system appears 
tq have become fully established in con
tinental Europe about the reign of 
Charlemagne, and under him and his 

successors. It was not introdnced ill 
England until the conquest by William 
I., under whom the feudal system was 
completely introduced; and, as a conse
quence, all individual ownerships of 
lands were abolisl)ed, and mere tenures 
substituted for them. The system thus 
established is the fonndation of the Eng
lish law of real property, and, from the 
greater relative importance of real prop
erty in the middle ages, it has greatly 
influenced the law of personal property 
and personal relations. And although 
feudal tenures were abolished in Eng
land in 1660, by Stat. 12 Car. II. ch. 24, 
the principles of the system are neces
sarily recognized in the qUalities which 
it originally imparted to estates created 
under it. To a lesser extent, this is 
true of the American law of real prop
erty. In many of the United States, 
feudal teuures are expressly abolished 
by statute, and all lands declared to be 
allodial; but many of the principles re
garding real property which arose out of 
the feudal system,· and which were 
adopted in the United States as part of 
the English commOn law, continue to be 
recognized. An illustration is the rule 
which prohibita any limitation of real 
property founded on an abeyance of the 
fee. 

Feudalism, strictly so called, was un
known in England previous to the Norman 
conquest, although something superficially 
analogous to it existed in Anglo-Saxon 
times. It was introduced into England 
partially in 1066, as a consequence of the 
acquisition or conquest of England hy Wil
liam I. in that year; and the system was 
completely established in England in 1085 
by Law 52 of tbat sovereign, founded on 
the oath taken at Salisbury in the latter 
year by all free men. The law is in these 
words: "Statuimus ut omnes liberi homines 
jculere e.t sacramento affirme.nt gu.~d intra et 
extra unwersum regnum Angllal Wilhelmo regi 
domino suo fideles esse volant; terras et honor,s 
illius omni fidelitate ubique se?'Vare cum eo <t 
contra inimicos et alienigeras dl!fondere." The 
precise nature of the change in the law of 
land, which was thus effected at a stroke, 
was the entire dcstruction of ownerships 
and the substitution for them of tenures; 
thenceforward there was no such thing as 
absolute ownership in land, but only a 
tenure of tbem; whence, also, lands have 
ever since been, as they now arc, described 
as tenements. It is so absolute a maxim 
of the feudal law, or law of tenures, that 
all lands are holden mediately or immedi
ately of the king, that even the king him-
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self cannot give lands in so absolute and 
unconditional a manner as to set them free 
from tenure; and therefore, in the case of 
such a gift, the donee would, prior to 12 
Car. II. ch. 24, have held the lands of the 
king in capite by knight service, and would, 
since that statute, now hold by fealty. 
Brown. 

F.eudal tenures arose in England from 
the allotments of land made by the con
queror to the superior officers of his army, 
and by them to the inferior officers and de
serving soldiers, on the condition that the 
possessor should do service faithfully, both 
at home and in the wars, to him hy whom 
they were given; for which purpose he 
took the oath of fealty; and in case of the 
breach of this condition and oath, by not 
performing the stipulated service, or by de
serting the lord in battle, the lands were 
again to revert to him who granted them. 
At first, the lord was the sole judge wheth
er the vassal performed his services faith
fully; and the feuds were in consequence 
held at the will of the lord. Afterwards 
they became certain for one or more years; 
after that, they were granted for the life 
of the feudatory (i.e. the grantee). After
wards they became extended to his sons, 
thence to his heirs, so as to admit his male 
descendants in infinitum; thence they be
came confined to the' eldest son; the feuda
tory, or holder of the feud, not being able 
to alienate it in his lifetime, or to devise it 
by will. The feudatories, being under fre
quent incapacities of cultivating and ma
nuring their own lands, soon found it ne
cessary to commit part of them to inferior 
tenants, exacting returns in service, corn, 
cattle, or money; which returns were the 
original of rents. This innovation was an 
inroad into the previously purely military 
character of feuds. The guise of a mili
tary character, however, continued until 
the abolition of military tenures by statute. 
Mozley 9" W. 

Feu or feudum was used to denote the 
feudal holding where the service was purely 
military; hut the term has been used in 
Scotland in contradistinction to wardhold
ing, the military tenure of the country, to 
signify that holding where the vassal, in 
place of military service, makes a return in 
grain or in money; a species of holding 
which is coeval with feudality. Bell. 
. Feude. Signifies a hatred not to be satis
fied but with the death of the enemy; such 
as that among the people in Scotland and 
the northern parts of England, which is a 
combining together of all the kindred to re
venge the death of any of the blood upon 
the slayer and all his race. This word is 
mentioned in Stat. 43 Eliz. eh. 13. Termes 
de la Ley. 

Feudary. The name of an officer in 
the English court of wards charged with 
assisting, on behalf of the crown, at the 
valuation of lands, on proceedings for 
escbeat. 

Feudatory. A feudal vassal j the 
tenant of a feudal estate. 

Feudal law. The law as to feuds; 
the system of law regulating tbe feudal 
relation of lord and vassal, and the cre
ation, enjoyment, and transmission of 
feudal estates. This body of law was 
originally unwritten, consisting of mere 
usage, but was reduced to writing about 
the middle of the· twelfth century, in the 
compilation commonly called feodarum 
consuetudines, which was tbe foundation 
of subsequent" digests. The feudal law 
prevailed throughout nearly all western 

-Europe during the middle ages, and al
though it has long since become extinct 
there, it constituted an important ele
ment in the formation of the political 
institutions of England, and especially 
in the principles of common law with 
regard to real property; radically affect
ing, also, the common law in respect to 
personal rights and relations and per
sonal property. See FEUD. 

FEUDUM. A feud j a fief; a fee. 
This is the form of the word used by 
most of the writers in Latin upon the 
feudal law. The earlier writers in 
England used the form feodum. See 
FEUD. 

FIA T. Let it be done. This Latin 
word has been used in English p.ractice 
as the form of a short order or warrant 
of a judge for making out and allowing 
certain processes. Jacob. 

Also, an indorsement by the lord chan
cellor or attorney-general, on behalf of 
the crown, upon a petition for warrant 
to bring a writ of error, or for any pur
pose for which the consent of the crown 
is necessary, is called the fiat. Tomlins. 

Proceedings in bankruptcy used also, 
at one time, to commence by what was 
called a fiat in bankruptcy, which was a 
power under the lord chancellor's sig
nature, authorizing proceedings to be 
taken in bankruptcy. 2 Stepk. Com. 
153;note. 

Fiat justitia. Let justice be done. On 
a petition to the king, for his warrant to 
bring a writ of error in parliament, he 
writes on the top of the petition fiat justitia, 
and then the writ of error is made out, &C. 
Jacob. 

And when the king is petitioned to re
dress a wrong, he indorses upon the peti. 
tion, "Let rigM be done the party." Dyer, 
385; Stamf. Prrerog. Reg. 22. 
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FICTION. The act of feigning; 
that which is feigned or pretended to 
be trne. In its technical, legal nse, the 
term signifies an assumption that some
thing is trne which is or may be false. 
Such fictions are allowed for fuxtherance 
of justice, and sometimes for mere con
venience. A fiction is not to be dis
proved, as regards the purpose for which 
it is assumed as a fact. But, 011 the 
other hand, a fiction is Ilot permitted to 
be carried further than the object for 
which it is introduced necessarily re
quires, nor to extend to that which is 
impossible; nor is it allowed to work 
any injury. 

Fictions are distingnished from pre
sumptions of law. Such presnmptions 
are arbitrary inferences, which mayor 
may not be true., but which the rules of 
law do not permit to be disproved. In 
the case of a fiction, the fact assumed is 
usually understood to be false. A like 
distinction exists as between fictions 
and estoppels. In estoppels, a person 
is merely held to be precluded from as
serting what is acknowledged to be a 
fact j but an opposite state of facts is 
not necessarily assumed to be trne. 
~ Fictions were very numerous in the 

Roman and the civil law. They were 
frequently resorted to also in the early 
common law, usually to sustain an ex
tension of jurisdiction or of a remedy or 
form of procedure from cases to which 
it was applicable, to other cases to which 
it was not strictly applicable, the ground 
of the inapplicability being some differ
ence of an immaterial character. The 
history of the action of ejectment af
fords a familiar example .. The more 
useful of these fictions have been su
perseded by changes in the law, and 
are but seldom resorted to in mod
ern jurisprndence. They were .found, 
however, of great utility and importance 
in the amelioration of the rules of the 
common law, and are classed, with 
equity and legislation, as one of the 

I three principal methods of improvement 
of the law .. 
. Fiction of law is defined as a supposi

tion of law that a thing is true, without 
inquiring whether it be so or not, that it 
may have the effect of truth so far as is 
consistent with justice. Muzley !f" W. 

The phrase "implied by law" is fre-

qnently used to cover a legal fiction. }'or 
instance, when it is said that a contract or 
request is "implied by law," it is frequently 
meant that no such contract or request has 
ever been made, but that, for certain legal 
purposes, it must be held to have been 
made. But the phrase is applied equally 
to the most rational and obvious inferences 
of fact. Mozley!f" W ~ 

FIDEI COMMISSARIUS. A person 
who has a beneficial intere.~t in an es
tate which, for a time, is committed to 
the faith or trust of another. This is 
a. term of the civil law very nearly 
equivalent to the term cestui que t1"USt in 
the common law; and in the Anglicized 
form, fidei commissary, or fide commis
sary, has been proposed as a substitute 
for cestui que trust. 

FIDEI COMMISSUM. A thing 
committed to one's faith; a trnst; par
ticularly, a devise or bequest in trnst. 
This term, in the civil law, denoted a 
gift of property by will to one person, in 
confidence that he would convey the 
property or dispose of the profits to or 
for the benefit of another. 

A donation of land by act inter vivos to a 
person on condition that, in case she should 
die without posterity and without having 
disposed of the land, it should belong to 
third persons, is a fidei commissum, prohib
ited by the civil code of Louisiana, Duc
loslange v. Ross, 3 La. Ann. 432. 

The provision of the Louisiana civil 
code, that substitutions and fidei commissa 
are prohibited, abolishes express trusts, but 
does not reach or affect implied trusts, aris
ing wbere an individual has, agaiust con
science and right, possessed himself of an
other's property. In such a case, the Lou
isiana law affords redress as speedily and 
amply as the law of any other state. 
Gaines v. Chew, 2 How. 619. 

FIDUCIARY. Involving confidence; 
founded upon actual trust reposed. 

The word seems derived from the 
civil law, but its exact meaning there is 
not retained. Prominent instances of 
the use of it in American jurisprudence 
are in the bankrupt laws, and the 
provision of· the New York code allow
ing arrest for debt. 

As the term is used in the New York 
laws allowing arrest as a remedy for 
debts incurred in a fiduciary capacity. 
it is held to import trust, confidence: it 
refers to the integrity, the fidelity, of the 
party, rather than his credit or ability; 
and contemplates good faith, rather than 
legal obligaUon. Stoll 11. King, 8 How. 
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Pro 298; compare Frost v. McCarger, 
14 ld. 131, 137. It embraces a trust 
reposed, some relation which involvE's the 
receipt and payment of money belonging 
to another, over to him, not the receipt 
of money upon a transaction where the 
recipient has bound himself to pay the 
debt, whether it be received by him or 
not. Sutton t'. De Camp, 4 Abb. Pro 
N. S. 483. Indebtedness based not on 
credit, bnt on confidence, is to be 
de'emed an indebtedness in a fiduciary 
capacity. Dunaher v. Meyer, 1 Code 
R.87. 

Moneys received nnder one of the ex
press trusts known to the law, such as 
that of an execntor, trustee, &c., are 
clearly received in a fiduciary capacity; 
bnt not so those received in any and 
every ordinary agency. Smith v. Ed
monds, 1 Code R. 86. As to agencies, 
generally, an agent who receives money 
of his principal, which he has no au
thority to disburse, but is bound to pay 
over on request, receives it in a fiduci
ary capacity. Republic of Mexico V. 

Arrangoiz, 5 Duer, 634. The test is 
as to an agent or attorney employed 
to collect money, whether the specific 
moneys ought, in good faith, to have 
been kept and paid over, or whether 
the agent had a right to use the money. 
Stoll v. King, 8 How. Pro 298. So one 
who receives money from another to pay 
directly'to a third person, may, on his· 
omission to pay it over, be arrested in 
an action to recover it. Burhans v. 
Casey, 4 Sandf. 707. 

An auctioneer or a commission mer
chant, who receives goods to se9J. for a 
commission, and receives tbe proceeds, 
acts in a fiduciary capacity. Holbl'Ook 
v. Horner, 6 How. Pro 86; Schudder 
v. Shiells, 17 ld. 420. In general, a 
factor, who has agreed to sell upon com
mission, and account for net proceeds, 
acts in a fiduciary capacity, and is liable 
to arrest for not paying over the pro
ceeds, Turner v. Tbompson, 2 Abb. Pro 
444; Schudder V. Sbiells, 17 How. Pro 
420; Ostell v. Brough, 24 ld. 274; Dun
aher V. Meyer, 1 Ovde R. 87; but whetber 
tbis is so, where the factor has, for an 
additional compensation, guaranteed his 
sales, see Ostell V. Brough, 24 How. 
Pro 274; Sutton v. De Camp, 4 Abb. Pro 

N. S. 483; Chaine V. Coffin, 17 Abb. Pro 
441; Angus v. Dunscomb, 8 How. Pro 14. 

A person who receives money for the 
purchase of goods, nnder a distinct un
derstanding that it is not to be nsed in 
any other way, is a factor acting in a 
fiduciary capacity. Noble v. Prescott, 
4 E. D. Smith, 139. An agent who is 
intrusted with negotiable paper by the 
maker, to get it discounted, and who 
transfers it to a bonafide purchaser, and 
receives tbe proceeds, applying them to 
his own use, is liable for the money as 
for money received in a fiduciary ca
pacity. Wolfe v. Brouwer, 5 Robt. 601. 
Whether money deposited with a broker, 
to secnre him against loss in the per
formance of the depositor's orders as an 
agent, is held by the broker in a fidu
ciary capacity, see Clark v. Pinckney, 50 
Barb. 226; McBurney v. Martin, 6 Robt. 
502. Money collected by a banker, un
der an express agreement he may nse 
the fund till drawn out, is not held in a 
fiduciary capacity. Bussing Q. Thomp
son, 15 How. Pro 97. 

The bankrupt laws of 1841 and 1867 
each contained a provision that debts 
contracted in a fiduciary capacity should 
not be barred by a discharge. This 
provision has been construed in several 
cases. 

Money put into the hands of an agent 
for a specific purpose of investment, in re
gard to which he was to exert himself 
to execute the depositor's inteIltion, consti
tutes a special trust; and, if he appropriates 
it to his own use, it is a debt in a fiduciary 
capacity, incurred by violation of good 
faith, and is not discharged by a certificate 
in bankruptcy. Flagg v. Ely, 1 Edm. 206. 

The indebtedness of a collector of city 
taxes, for moneys collected officially, is a 
fiduciary debt. Morse v. Lowell, 7 Met. 152. 

A factor who retains the money o~ his 
principal is not indebted in a fiduciary 
capacity, within the meaning of the pro
vision withholding a discharge in bank
ruptcy from persons owing money in a 
fiduciary capacity. The exception relates 
to technical trusts. Chapman v. Forsyth, 
2 How. 202, 206, 208; S. P. Commercial 
Bank V. Buckner, 2 La. Ann. 1023. 

A private person who receives a note or 
other security for collection, receives it in 
a fiduciary capacity: it is a case of special 
trust. White V. Platt, 5 Den. 269. 

Fiduciary includes indebtedness of a 
cllmmission merchant for proceeas of goods 
sold. Meador V. Sharpe, 54 Ga, 125. 

Money collected by an agent, nnder an 
agreement to account and pay over monthly, 
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is not a debt created in a fiduciary charac
ter. Grover, &c. Sewing Machine Co. u. 
Clinton, 5 Biss. 324, 8 Banler. Reg. 112. 

Making a general deposit of a sum of 
money with a person does not give him a 
fiduciary character. Hervey v. Devereux, 
72 N. C.463. 

An agreement by an executor, guarantee
ing the payment of a demand against the 
estate, and admitting the possession 'of suf
ficient assets, does not constitute a debt 
created by the executor while acting in 
any fiduciary character. Amoskeag Manuf. 
Co. t'. Barnes, 49 N. H. 312. 

FIELD. The phrase "veterans re-en
listing in the field," employed in bounty 
resolutions during the war of 1861-65, 
meant soldiers who re-enlisted while they 
were yet held to service under a form~r e?" 
listment. A man ceased to be a soldIer In 
the field, when he received a discharge 
from the service. The phrase "in the 
field" means in the military service for the 
purpose of carrying on the pending war. 
Sargent v. Ludlow, 42 n.726. 
. FIERI. To be made or done; oc

curs in several phrases. 
Fieri facias. That you cause to be 

made. The name of a common-law 
writ of execution, directed to the sheriff, 
commanding him that of the lands and 
goods and chattels of the judgment 
debtor in his bailiwick he cause to be 
made an amount specified; the name 
being derived, as usual, from the em
phatic words in the Latin form of the 
writ. It issued upon a judgment in au 
action for debt or damages. Iu the , 
ancient Euglish forms, the writ issued 
against, and might be levied upon, either 
lands or goods and chattels; but, in mod
ern practice, it included and affected 
only goods and chattels. In most of 
the United States, it is directed to be 
executed, in the first instance, against 
goods and chattels, and, failing those, 
against the lands of the person named. 
The abbreviated form of the term, fi. 
fa.., is frequently used. 

Fieri feci. I have caused to be made. 
The return made by a sheriff or other 
officer to a writ of fieri facias or similar 
writ, signifying that he has collected 
the whole or part of the sum directed 
to be made. In modern practice, the 
return, as actually made, is expressed 
by indorsiug the word "satisfied" upon 
the writ. 

Fieri non debet, Bed factum valet. 
It ought not to be done, but if done it 
is valid. 

There are contracts, rights, and obliga
tions which the law does not enforce. It 
would be against the policy of tbe law to 
enforce them. Yet where the party, bound 
by such a contract or obligation, volunta
rily performs what he had promised to do, 
the courts ratify bis acts, and will not suf
fer him to retract. When a man pays a debt 
which he was not legally bound to pay, or 
performs his contract, although it was void 
in law, he cannot afterwards recede and an
nul what he has done. The maxim applied 
to such cases is fieri non debet. sed factum 
valet. Yates v. Foot, 12.Johns. 1. 

FIFTEENTHS. The name of a tax 
anciently imposed, in Englaud, upon 
cities, towns, &c., being one-fifteenth 
of a valuation made of the personal 
property of the inhabitants. Cowel i 
Tomlins. 

FILE, n. A thread, string, or wire, 
upon which writs and other exhibits in 
courts and public offices were in old 
times fastened or filed, for the more safe 
keeping of, and ready turning to, the 
same. File, v.; to place papers upon a 
file; or, more generally, to deposit pa
pers in official custody, or receive them 
officially, for orderly, systematic safe
keeping. 

The method of preserving writings, 
which is still widely used for papers of 
small or temporary value, by stringing 
them upon a wire or thread, seems to 
have been anciently the uaual system of 
keeping loose papers which accumulated 
in the offices of the courts. In modern 
practice, papers which are not of suffi
cient importance to be transcribed into 
books of record are usually folded simi
larly, indorsed with some note of their 
contents, and tied up in a bundle. Such 
a bun<ile is called a file. The exact 
mode of preserving the papers is not, 
however, important. The file is the 
manner adopted, whatever it may be. 
Files, plu.: in such expressions as the 
files of the court, is used, ill a very geu
eral sense, as meaning official custody of 
papers. To file, and filing, mean the act 
either of the party in bringing the paper 
and depositing it with the officer, for 
keeping, or the act of the officer in fold
ing, indorsing, and putting up the pa
per. Filacer is no longer used: the 
duty of filing is performed by clerks, 
registers, &c., and their deputies. 

Filing a paper is considered an exhibi
tion of it to the court; and the clerk's 
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office in which it is filed represents the 
court for that purpose. Filing is effected 
by delivering the paper, indorsed with the 
title of the cause and the attorney's name, 
to the clerk of the court in which the ac
tion is pending, who marks it "filed," add
ing the date, and deposits it under the 
proper head among the papers or files in 
his office. The mere leaving the instru
ment with the clerk is not sufficient, unless 
the purpose of so leaving it is stated, and 
not left to inference. ,Lamson v. Falls, 6 
Illd.309. 

Filing imports more than a mere recep
tion into the custody of the clerk of the 
court: his indorsement is necessary. Pin
ders v. Yager, 29 Iowa, 468. 

Filing a paper consists in presenting it 
at the proper office, and leaving it there, 
deposited with the papers in such office. 
Indorsing it with the time of filing is not a 
necessary part of the filing. Bishop v. 
Cook, 13 Barb. 326. 

A paper in a cause is said to be filed 
when it is delivered to the clerk, and re
ceived by him to be kept with the papers 
in the cause. Engleman v. State, 2 Ind. 
9l. 

The expressions "filing" and .. entering 
of record" are not synonymous; they are 
nowhere so used, hut always convey dis
tinct ideas. Filing originally signified 
placing papers in order on a thread or wire 
for safe·keeping. In this country and at 
this day it means, agreeably to our prac
tice, depositing them in due order in the 
proper office. Entering of record uni
formly implies writing. Naylor v. Moody, 
2 Blackf. 247. 

Filed, as used in a statute regulating the 
time of filing bills of exceptions, compre
hends not merely the indorsement to that 
effect, but the entry made by the clerk on 
the record, that the bill has been allowed. 
Fulkerson v. Houts, 55 Mo. 301. 

Fila.cer, fila.zer, or filizer, is an officer 
of the court of common pleas, so cl!lIed, as 
he files those writs whereon he makes out 
process. There are fourteen of these filaz
ers in their several divisions and counties, 
and they make forth all writs an d processes 
upon original writs, issuing out of chan
cery, as well real as personal and mixed, 
returnable in that court;, and in actions 
merely personal, where the defendants are 
returned summoned, they make out attach
ments, and then a distrin.Qas, and so on. 
'rhey enter all appearances and special 
bails, upon any process made by them; 
and make various other writs. The filazers 
of the common pleas have been officers of 
that court before Stat. 10 Hen. VI. ch. 4, 
wherein they are mentioned; and in the 
king's bench, of later times, there have 
been filazers who make out process upon 
original writs, returnable in that court, on 
actions in general. Jacob. 

in 1837 by Stat. 7 Wm. IV. &' 1 Vict. ch. 30. 
Moiley (j- W. 

FILlA TION. Parentage; the rela
tion or tie between a child and its par
ents. Also, the ascertaining of parent
age; the assignment of a child to its 
parent; this is often called affiliation, 
q. v. 

The term is almost always used of the 
relation between the child and its 
father; but this seems rather because 
there is seldom any need to use it of 
maternity, than because the meaning of 
the word does not include the mother. 

Filius nullius. The son of nobody. 
Also, Filius populi. Tbe son of the 
people. These terms are applied to a 
hastard. 

Filum aqure. A thread of waterj.a 
line of water. The word filum properly 
imports the edge, or outer line, and is 
so used of water in the phrase altum fi
lum, - high-water mark. But the term 
filum aqure, as well as the more precise 
expression medium filum aqure, is used, 
alone and as a' part of several phrases, 
to denote the middle line of a stream of 
water, supposed to divide it into two 
equal parts, and constituting in many 
cases the houndary between the ripa
rian proprietors on each side. 

Filum vireo The thread of ;l, way; 
the middle line of a road. An imagi
nary line drawn through the middle of 
a road, constituting the boundary he·, 
tween the proprietors of the lands on 
each side. 

FINAL. The nses of this word in 
jurisprudence are frequent and impor
tant. They cannot be said to .depart 
materially from the vernacubr meaning, 
yet they require attention. 

Final adjudication, decree, judg
ment, order, or sentence. These ex
pressions may indeed signify a judicial 
decision which iR superior to review j 
one which conclusively determines the 
questions involved. See Moore V. May
field, 47 nl. 167. But this is not the 
usual sense. See DEFINITIVE, for a 
snggestion of a word for this meaning. 
Final, particularly ill statutes and de
cisions authorizing or relating to a re
view of adjudications, means a decision 
which concludes the action, 3 Bl. Com. 

There were also officers of the same 
nam~ in the courts of king's bench and ex
chequer. These offices were all abolished 398 j which determines that particular 

VOL. I. 82 
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cause, 1 Keni Com. 816; which disposes 
completely of the questions involved, so 
that nothing further is left for that 
court to adjudicate, 2 Dan. Ch. Pro 
(Perk. ed.) 1199, note; which disposes 
ultimately of the suit, so that the cause 
is at an end, and no further hearing can 
be had, Adams Eq. 875, 888. It is 
commonly used to distinguish a decision 
which exhausts the powers of the par
ticular court, from interlocutory deci
sions, made in the progress of the cause, 
and which contemplate future proceed
ings in the same tribunal. For numer
ous decisions as to what decisions are 

-final, see U. S. Dig. tit. Appeal, also 
Error. 

A judgment is either final or interlocu
tory. It is said to be final when it is com
plete in itself, and entitles the party to ob
tain at once the fruits of his judgment, 
without any further inquiry being requisite 
for the purpose of ascertaining its amount. 
On the other hand, a judgment is called 
interlocutory, when something further re
mains to be done in the suit hefore the suc
cessful party is entitled to issue execution 
upon his judgment. Brown. 

]final judgments, within a statute requir
ing final judgment to be reached before a 
review is allowed, are all judgments which 

. determine the particular cause. The term 
is not confined to those in which the right 
is finally deeided, so that it can never again 
be litigated between the parties. Weston 
t-. City Council, 2 Pet. 449. 

A judgment, to be final, so that an ap
peal will lie, must not merely decide tbat 
one of the parties is entitled to relief of a 
final character, ·but must give' that relief 
hy its own force, or be enforceable for that 
purpose, without further action by the 
court, except in case of a necessity ari.ing 
for process for contempt. Bondurant V. 

Apperson, 4 Metc. (Ky.) 30. 
It is not essential for a judgment to be 

final, that it should settle all the rigbts ex
isting between the parties to the suit. All 
that is required is that it should determine 
thc issues involved in the action. The 
judgment is none the less final because 
some future orders of the court may be-. 
come necessary to carry it into effect. Per
kins V. Sierra Nevada S. M. Co., 10 flev. 
405. 

No judgment is final which does not ter
minate the litigation between the parties. 
A judgment reversing the judgment of an 
inferior court, and remanding the cause 
"for such other and further proceedings 
as to law and justice shall appertain," does 
not·do this. Saint Clair County v. Loving
ston, 18 Wall. 628 j S. P. Moore v. Robbins, 
18Id.588. 

A judgment, when pronounced by the 
court, is as final as when entered and re-

corded by the clerk. Kehoe V. Blethen 10 
lVev.445. ' 

The na~e of an order, as a decree or 
final orderz or as not final, depends on the 
effect proauced by the adjudication upon 
the rights and interests of parties. Tbe 
usual distinction between interlocutory and 
other orders, depending on the stage of the 
cause in which they are made, is not the 
test for appellate purposes. Barry fl. 

Briggs, 22 Mich. 201. 
If an interlocutory order will finally af

fect the merits of tbe cause, or deprive a 
party of any benefit be may have at the 
final hearing, an a.ppeal is a.llowable; and 
so it is, if money is required by the decree 
to be paid, or property to be tmnsferred. 
Kennedy V. Kennedy, 3 Ala. 434; Barfield 
t-. Impson, 2 Miss. 326. 

Many of the de1luitions of final decree 
are quite loose and unsatisfactory. An ex
act definition applicable to all cases possi
ble to arise in practice is not easily given. 
It is not alwa.ys ahsolutely required to dis
pose of tbe entire merits of a cause and all 
the parties before tbe court, as a necessity 
to a final decree upon certain particular 
conceded or esta.blisbed rights. Tucker V. 

Yell,25 Ark. 420. 
A decree is final when it disposes of the 

whole merits of the cause, a.nd leaves noth
ing for the further consideration of the 
court; it is interlocutory when it finds the 
general equities, and the cause is retained 
for reference, 01' considera.tion, to I\Scertain 
some matter of fact or la.w. The circum
stance that a decree directs that certain 
facts sball be ascertained in execution of 
such decree, will not make it interlocutory; 
nor, on the other hand, if a decree finds the 
genera.l equities of the cause, and reference 
is had to a master to ascertain facts pre
paratory to final disposition, will it be re
garded as fina.l. Kelly V. Sta.nherry, 13 
Ohio, 421. 

Any order or decree, finally settling any 
right or interest in controversy, between 
the parties to a cause, is final, and review
able. Ware V. Richardson, 3 Md. 505. 

A decree or order is final, a.nd within the 
provision allowing an appeal, whicb is con
clusive as to its subject or object. Baker 
V. Lehman, Wright, 522. 

Where a decree ascertains and settles 
the rights of the parties in litigation, it is 
so far final as to sustain a writ of error, 
although the cause may bp afterwards re
ferred to a master to ascertain facts for an 
account; and it will not vary the case tha.t 
proceedings are afterwards had, and new 
parties made, for a purpose not affecting 
the merits, but rela.ting to the account to be 
taken. Bank of Mobile V. Hall,6 Ala. 141. 

A decree or judgme.nt which directs a 
reference and states tha.t all further ques
tions a.nd directions be reserved until the 
coming in of the report of the referee is· 
not the final order or jud~mcnt from whlch 
an appeal will lie. Hams V. Clark, 4 How. 
Pr.78. 
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A decree which provides for a reference, 
and reserves further directions, so that the 
cause must be again set down for a hear
ing before all parts of the'litigation are dis
posed of, is not final, although it adjudi
cates upon the merits, and disposes of the 
question of costs; and therefore it is not 
appealable. Cruger t-. Douglass, 2 N. Y. 
671. 

A decree giving all the consequential di
rections, so as finally to dispose of the 
whole case upon the coming in and con
firming of the master's report, by a com
mon order in the clerk's office, and dispos
ing of the question of costs, without the 
necessity of bringing the cause again before 
the court for any other decree or further 
directions, - is a final decree. Quachen
bush v. Leonard, 10 Paige, 131; Coithe v. 
Crane, 1 Barb . .(Jh. 21; Wright 0. Miller, 
3ld.382. 

A decree cannot be said to be final where 
it is impossible for the party in whose favor 
the decision is made to obtain any benefit 
therefrom, without again setting tbe cause 
down for hearing upon the equity reserved. 
Johnson v. Everett, 9 Paige, 636. 

Decrees become final upon the expira
tion of the term at which they are rendered, 
unless specially entered otherwise; and 
they are final when entered as final on some 
day before the end of the term, with a view 
to other proceedings upon them as final 
decrees. Jenkins v. Eldredge, 1. Woodb. If 
M. 61-

In admiralty, a decree is final when it 
disposes of the whole controversy, leaving 
nothing further for the court to do in the 
cause; as where a libel is dismissed with 
or without costs, &c. But when the decree 
shows that something still remains to be 
done by the court before all the rights of 
the parties in the premises are fixed and 
determined, and the recovering party bas 
an order for execution, then the decree is 
interlocutory, however much it may dispose 
of the merits of the cause. The mere fact 
that costs were not adjudged is not suffi
cient to render a decree interlocutory. 
The Leonide v. United States,1 Wash. T. 
174. 

A dccree, final in other respects, is not 
converted into an interlocutory one, because 
it directs a taxation of costs. Craig v. The 
Hartford, McAll. 91. 

Final hearing or trial. The act of 
congress of March 2, 1867, authorizes re
moval of certain causes from state to na
tional courts upon a petition to be filed at 
any time before the final hearing or trial of 
the cause. It has been held that the ad
jective :final, in this phrase, qualifies trial 
as well as hearing. Insurance Co. v. Dunn, 
19 Wall. 214. 

The meaning of the clause is the same as 
if the words had not been transposed from 
the order in which they stood in the act 
of 1866, "before trial or final hearing." 
Beery v. Irick, 22 Gratt. 484. 

The phrase final hearing in this clause, 

designates the trial of an equity case upon 
the merits, as distinguished from the hear
ing of any preliminary questions arising in 
the cause, which are termed interlocutory. 
Akerly v. Vilas, 24 Wis. 166. 

The phrase, hearing or trial, means the 
examination of the facts in issue; hearing 
relating to chancery, and trial to law. After 
one trial has been had, the right to a second 
must be perfected before a demand for reo, 
moval can be made; for every trial of a 
cause is :final until in some form it has been 
vacated. Vannevar v. Bryant, 21 Wall. 41. 

When, after a trial has been had in a 
state court, a new trial is gran ted, the cause 
stands the same as if no trial had been had. 
In the clause in qucstion, "the trial" means 
not a trial, but the final one. Minnett v. 
Milwaukee, &c. Railway Co., 3 Dill. 460. 

Final process. Writs of execntion 
are so styled to distinguish them from 
original process, now almost disused, 
and mesne process, which includes the 
various kinds practically employed be
fore the rendition of judgment. 

Final reo overy, in Mass. Gen. Stats. ch. 
166, § 6, - enacting that, when the final re
covery does not exceed twenty dollars, the 
plaintiff shall not recover costs, - relates to 
the verdict, not to the judgment. If the 
verdict is for exactly twenty dollars, or for 
less, no costs are recoverable, even though 
between verdict and judgment interest car
ries the sum for which judgment is entered 
np to exceed twenty dollars.' Joannes v. 
Pangborn, 6 Allen, 243. 

This phrase refers to the ultimate judg
ment rendered in any court. Fisk v. Gray, 
100 Mass. 191. 

FIND_ Has a technical use, signjiy
ing to determine a question in contro
versy; to reach and express in form a 
conclusion upon an issue. Finding, n_ ; 
the conclusion or determination, for
mally expressed_ It generally means the 
decision of a judge or referee, and may 
be of a question of law or fact, either of 
an issue or question. Finding, part.: 
the act of determining an issue or ques
tion inclnding a formal statement of th,e 
result. It isfreqnentlyused in the phrase, 
finding a verdict, which signifies the act 
of a jury in making and reporting a de
cision upon issues 01' questions of fact. 

There is one finding by the jury and an
other by the judges, and, when the defend
ant confesses, it, &c., the judges find suffi
cient matter before them to give judgment. 
Powlter's Case, 11 Coke,30. 

The expression may also be applied to 
the presentment of a grand jury; thu's, we 
say that a true bill was found against such 
a party. 4 Steph. Com. 367. 

FINE. End; termination. 1. In the 
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English law of real property, this term 
was originally applied to any final agree
ment concerning lands, or to the sum of 
money or price paid upon such an agree
ment. Subsequently, it was used es
pecially of an amicable composition of a 
suit, by leave of the court, whereby the 
lands in question became or were ac
knowledged to be the right of one of 
the parties. This proceeding was chiefly 
used as a species of couveyance, the de
vice of a fictitious suit being employed 
where no actual suit or controversy 
existed. The object most frequently 
sought to be accomplished by levying a 
fine was the barring of an estate-tail, 
the power to do which was deemed to 
have been given by the statute of fines 
(11 Hen. VII. ch. 1), as judicially con
strued in the reign of Henry VII!., and 
which construction was afterwards con
firmed by the Stat. 32 Hen. VIII. ch. 36, 
which also made the bar immediate. 
Only the issue of the tenant were barred. 
Fines were abolished in England by Stat. 
3 & 4 Wm. IV. ch. 74, which substituted 
a disentailing deed, executed by the 
tenant in tail, and enrolled, but iu which 
the protector of the settlement refuses to 
concur. See FEE-TAIL; RECOVERY. 

Fines were also used to some extent 
to pass the interests of miU"ried women 
in real property, the requisite consent of 
the court being relied upon for the pro
tection of their rights in the same mau
ner as the moderu form of acknowledg
ment of a married woman's deed. 

The party to the proceedings who ac
knowledged the right of the opposite 
party to the lands was termed the cog
nizor, and he was said to levy the fine. 
The party to whom the acknowledgment 
was made was termed the cognizee, and 
the fine was said to be levied to him. 

Fines were distinguished as of four 
classes: fines sur cognizance de droit come 
ceo que il ad de son done, or a fine 
upon acknowledgment of the right of the 
cognizee as that which he hath of the 
gift of the cognizor, which was con
sidered the best and surest kind of fine, 
and equivalent to a feoffment of record; 
a fine sur cognizance de droit tantum, 
or upon acknowledgment of the right 
merely, which was commonly used to 
pass a reversionary interest. in the cog-

nizor; a fine sur concessit, in which the 
cognizor, though he acknowledged no 
precedent right, yet granted to the cog· 
nizee an estate de novo for life or years, 
by way of supposed composition; and a 
fine sur don, grant et render, which was 
a double fine, comprehending the fiue 
sur cognizance de droit come ceo, &c., and 
the fine sur concessit. This fine might 
be used to create particular limitations 
of the estate; as by it the cognizee, 
after the right was acknowledged to be 
in him, granted back again, or rendered 
to the cognizor, or perhaps to a stranger, 
some other estate in the premises. 

Fines were, at common law, held con
clusive not only upon the parties thereto, 
but also upon all persons who, not being 
under any disability, neglected to put in 
a claim within a year and a day; but, by 
statute, strangers were subsequently al
lowed five years to prosecute their rights. 

Fines were to some extent employed 
as a mode of conveyancing in the United 
States j but the proceeding has either 
been expressly abolished or suffered to 
become obsolete in the different states. 

Fines are of equal antiquity with the 
rudiments of the law itself. The mode of 
levying them, as regulated by Stat. 18 Edw. 
I., was as follows: The party to whom the 
land was to be conveyed or assured com
menced an action against the other by suing 
out a writ or precipe, called a writ of cove
nant; the supposed foundation of which 
agreement or covenant was, that the one 
should convey the lands to the other; on 
the breach of which agreement the action 
was brought. On this there was dne to the 
king, by ancient prerogative, a primer fine, 
amounting to one·tenth of the annual value 
of the land. The second step was the licen
tia concordandi, or leave to agree; for in old 
times a suit commenced could not be aban
doned without leave, lest the lord (or king) 
should be deprived of his perquisites for 
deciding the same. The leave was granted, 
but on ~ayment of another fine, called 
the king s silver, otherwise the fost fine, 
amounting to three-twentieths 0 the an
nual value of the land. The third step was 
the concord or agreement itself, by which 
the lands were acknowledged to belong to 
the complainant. This acknowledgment 
was made either openly in the court of com
mon pleas, or before one of the judges of 
that court, or before two or more commis
sioners in the county appointed by a writ 
of dedimus potestatem; which judges and 
commissioners were required to see that the 
cognizors were of full age, sound memory, 
and out of prison. If a married womau 
were among the coguizors, she was pri· 
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vateIy examined whether she did it will
ingly and freely, or lI3' the compulsion of 
her husband. The fourth step waa the note 
of the fine, being an abstract of the writ of 
covenant and the concord. This was en
rolled of record in the proper office. The 
fifth part was the foot of the fine, or con
clusion of it, which included the whole mat
ter, reciting the parties, day, year, and 
place, and before whom it was acknowl
edged or levied. Of this there were inden
tures made or engrossed, and delivered to the 
cognizor and the cognizee. Mozley" W. 

A fine is a feoffment upon record, called 
so because it puts a finIS or end to litiga
tion. Its object is to quiet titles more 
speedily than by the ordinary limitation of 
twenty and twenty-five years. By meana 
of this final proceeding, one of two contest
ing claimants of real estate could compel 
an assertion or abandonment of the preten
sions of his adversary in one-fifth the usual 
pcriod of delay. The practice of levying 
fines is as ancient in England as any court 
of record, and dates back beyond the con
quest. It continued in the state of New 
York as a mode of conveyancing from ita 
earliest settlement by the English till the 
year 1830, when, with other 'antiquities, it 
was abolished by the legislature, and a 
simpler system substituted in its stead. 
McGregor v. Comstock, 17 N. Y. 162. 

Fine on alienation, This was a sum 
of money paid in ancient times to the lord 
by a tenant whenever be had occasion to 
make over his land to another; and so, 
even to the present day, fines are payable 
by the custom of most manors to the lord, 
upon every descent or alienation of a copy-
hold tenement. Mozley,,· W. -

The word fine was used by the author of 
the Touchstone, and by Lord Coke, to de
note a sum of money agreed to be paid on 
alienation, and not a penalty imposed by 
any court. And it is used in the former 
sense not only in the older, but in the mod
ern, books. De Peyster v. Michael,6 N. Y. 
467,495. 

Fille for endowment. This was a fine 
anciently payable to the lord by the widow 
of a tenant, without which she could not be 
endowed of her husband's landa. It was 
abolished under Henry I., and afterwards 
by Magna Charta. Mozley ~ W. 

2. A pecuniary mulct, inflicted as a 
punishment for an offence. Fine, v.; 
to impose a pecuniary punishment; to 
order or adjudge that an offender pay a 
sum of money as a punishment. 

In this sense of the word fine, it 
corresponds with its derivation from 
"finis" an end. It is a sum paid to 
terminate a prosecution. Payment of 
the fine puts an end to a.ny liability of 
the accused to any punishment for the 
wt for which it is imposed 

The 1V0rd is commonly employed to des-

ignate, not a penalty or forfeiture for vio
lation of a penal statute, but a pecuniary 
punishmcnt for a breach of the criminal 
law. When the proceed/! arising from 
civil suits for penalties are intended to be 
embraced, the phrases, "fines and penal
ties," or "fines and forfeitures," instead 
of the word" fines" alone, should be DSl'd. 
Common Council of Indianapolis •. :Fair
child, 1 Ind. 315. 

It is not confined to a pecuniary punish
ment of an offence, inflicted Jiy a court in 
the exercise of criminal jurisdiction. It 
has other meanings; and may include a 
forfeiture, or a penalty recoverable by 
civil action. Hanscomb v. Russell, 11 Gray, 
373. 

FINISHED. The fact that the owner 
of a house moved into it at a certain time 
was held not to estop him to deny that it 
was finished, within the meaning of his ac
ceptance of an order" to be paid when the 
house is finished." Robbins v. Blodgett, 
121 Mass. 584. 

FIRE. A policy of insuranc~ against 
fire includes every loss necessarily follow
ing from the occurrence of a fire, if it 
arises directly and immediately from the 
peril, or necessarily from incidental and 
surrounding circumstances, the operation 
of which could not be avoided. Brady v. 
Northwestern Ins. Co., 11 Mich. 425. 

As to the distinction between fire (as used 
in policies of insuranc~J and explosion, see 
Scripture v. Lowell, &C. Ina . Co., 10 Gush. 
356; City Fire Ins. Co. v. Corlies, 21 Wend. 
367; Hayward v. Liverpool, &C. Ins. Co., 
2 Abb. App. Dec. 349; 7 Bosw. 385; Green
wald v. Ins. Co., 3 Phila. 323. 

As to the distinction between fire and 
lightning, see Kenniston v, Merrimac, &C. 
Ins. Co., 14 N. H. 341; Babcock lJ. Mont
gomery Connty Mut. Ins.. Co., 4 N. Y.326. 

Fire-arms. Under this designation are 
comprised all sorts of guns, fowling-pieces, 
blunderbusses, pistols, &c. Wharton. 

A fire-arm, the carrying of which is pro
hibited by Ala. Rev. Code, § 3555, need not 
be a weapon of present offence or defence. 
A pistol so battered up that it cannot be 
discharged by the trigger is a fire-arm, the 
carrying of which, concealed, witllOut suffi
cient excuse, is an indictable offence. At
wood v. State, 53 Ala. 508. 

Fire-bote. An allowance of wood 
for fuel. See BOOT. 

Fire insurance. A contract by which 
a capitalist or company uudertakes, in 
consideration of absolute payment of a 
certain sum called premium, to indem
nify an owner of property subject to burn
ing against loss from that cause, dur
in gas pecifi en term. 

Fire ordeal An ancient mode of 
trial, in which the test waR the ability 
of the accused to handle or tread npon 
red-hot irons, &c. See ORDEAL. ' 
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Fire policy. The writing usually 
employed to express the contract of in
surance against loss by fire. 

FIRST. First, or imprimis, when em
ployed to distinguish a bequest in a will, 
does not import a precedence of that be
quest over one introduced by "second" or 
"next." Everett v. Carr, 59 Me. 325. 

First boat. Goods were ordered to be 
sent by the first boat. It was held that 
this meant the first boat by which it was 
possible safely to send them; and that a 
sending by the first general boat was suffi
cient, though a boat had before been sent 
by a few shippers who specially chartered 
her. Johnson v. Chambers, 12 Ind. 102. 

First-class misdemeanant. Section 67 
of the English prisons act, 1865, 28 & 29 
Vict. ch. 126, provides that in the county, 
city, and borough prisons of England and 
Wales, prisoners convicted of misdemeanor, 
and not sentenced to hard labor, shall be 
divided into two divisions, and whenever 
any peI'!'lIn convicted of misdemeanor is 
scntenced to imprisonment, without hard 
labor, the court or judge may order that 
such person shall be treated as a "misde
meanant of the first division." Snch a mis· 
demeanant is usually called a first-class mis
demeanant, and is not treated as a prisoner 
charged with or convicted of a crime. 
Mozle.y It W. 

First draw. An agreement, in consid
eration of the" first draw," to aid a party 
in procuring a pension was held to mean 
the first annuity only, and not the amount 
due at the date of the certificate of the 
pension. Trimble v. Ford, 5 Dana, 517. 

First-fruits. In ancient times, the 
pope received, throughout Christendom, 
the first year's whole profits of each ben
efice or religious living. Payment of 
these, in England, was restrained by 
early statutes, but was continued, until, 
at length, after the reformation, when 
the crown was made head of the church 
in England, these payments were trans
ferred to the crown, by Stat. 26 Hen. 
VIII. ch. 3. They were called the first
fruits. Queen Anne restored them to 
the church, by Stat. 2 & 3 Anne, ch. 11; 
since which, under the name of Queen 
Anne's bounty, they have formed a fund 
used to increase the income of the poorer 
livings. 1 Bl. Com. 284; 1 Steph. Com. 
199; 2 Id. 531, 673. 

In the feudal law, first-fruits was em
ployed to designate the profits of land 
during the year immediately following 
the death of a tenant. They belonged 
to the king. 2 Bl. Com. 66; Wharton. 

First impression. A cause which 
presents a question for the first time, 

and for which, consequently. no prece
dent is known, ia called a case of the 
first impression. 

First purchaser. This phrase has 
been applied, in English real-property 
law, to denote the person who first ac
quired (by purchase) a landed estate, 
which was afterwards continued in the 
family, being transmitted by descent. 

First term. The words first term, in an 
act which provides that if the defendant 
in a. criminal case, in which a change of 
venue is not allowed by law, "will make 
oath that there exists too great an excite
ment to" his "prejudice, to come to trial 
at the first term, it shall be a sufficient 
cause for a continuance," mean the term 
at which the prosecuting officer demands 
the arraignment of the prisoner. John ". 
State, 1 Head, 49. 

The term meant by the provision of sec
tion 3 of the act of congress, March 3, 1875, 
which requires application to a state court 
for removal of a cause to a circuit court, 
to be made before or at the term at which 
said cause could be first tried, is some term 
occurring after the passage of the act, and 
not a term before its passage. Mercbants', 
&C. Nat. Bank v. Wheeler, 13 Blatchf. 218. 

If the term at which the ca'llse could 
otherwise be first tried is one which oc
curs during the time a trial of the cause is 
stayed hy an order of the state court, that 
is not sucb a term as is meant. Warner v. 
Pennsylvania R. R. Co., 1:3 Blatchf. 231. 

The term meant by the above-mentioned 
provision is the term at which the issues 
are first made up, the party applying for 
a removal not having been guilty of negli
gence. Scott v. Clinton, &c. R. R. Co., 6 
Biss.529. 

FISHERY. The business or practice 
of catching fish; also, a pla{)e where 
fish are usually caught ill considerable 
quantities. These are the popular mean
ings of the word; but, in legal use, it 
generally signifies the right to take 
fish at a certain place or in particular 
waters. 

By the common law in England, the 
right of fishery in all navigable rivers, 
so far as the sea ebbs and flows, belongs 
to the crown by prerogative ; and although 
such fishedes are usually left free to all 
the snbjects, the right may be granted 
to 011e or more individuals as private 
property. In rivers not navigable, or 
where the tide does not ebb and flow, 
the right of fishery belongs to the own
ers of the soil or the ripadan proprietors, 
to each within his territorial limits. 
Various distinctive terms have been em-
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ployed to designate the rights arising 
under the application of these principles. 
Thus an exclusive right of fishing in If, 

public pavigable river, grauted by the 
crown to a subject, is termed afree fish
ery. It is, of course, entirely distinct 
from the ownership of the soil. A 
several fishery, on the other hand, is the 
right of fishery in a stream not navigable, 
and is the right of the owner of the soil, 
or is derived from such owner by grant 
or prescription. A common of fishery, or 
common of pi8cary, is a right of fishery, 
not exclusive, but held in common with 
others. Such a right has sometimes 
been termed a common fishery j but the 
latter expression is more appropriate for 
a right common to everyone, as a fish-, 
ery in the sea. The terms free fishery 
and CQrnmon of fishery have been said 
to be equivalent (Angell on Watercourses, 
ch. 6, §§ 3, 4) j and the distinctions be
tween the various terms above men
tioned has not been very strictly main
tained by writers ou the subject. 

In the United States, these terms 
have but little application. The right 
to fisheries in navigable waters, whether 
tidal or not, is in some states held to be 
vested in the state, and open to all the 
world j in some of the older states, such 
fisheries were appropriated by the towns 
in which the waters were situated j and 
in others private rights of fishery were 
established during tp.e colonial condition. 
All such' fisheries are to some extent 
subject to legislative control. 

The right of taking fish on the high 
seas is, of course, common to all the 
world. BI~t the term fishery is also ap
plied to this right, and the manner of 
enjoying particular fisheries of this de
scription, and privileges necessary or 
conveuient to the use of them has been 
the snbject of many treaties. 

There are three sorts of fisheries or pisca
ries. Free fishery, several (or separate) fish
ery, and common of piscary. Common of pis
cary is a liberty of fishing in another man's 
water. A free fishery, or exclusive right 
of fishing in a public river, is a royal fran
chise: this differs from a several fishery; 
because he that has a several fishery must 
also be (or at least derive his right from) 
the owner of the soil. It differs al~o from 
a common of piscary, in that the free fish
ery is an exclusive right, the common of 
piscary is not so: and therefore in a free 
fishery a man has property in the fish 

before they are caught; in a common of 
piscary, not till afterwards. As to a free 
fishery, no new franchise can at present be 
granted of it, by the express provision of 
Magna Charta, ch. 16, and the franchise 
must be at least as old as the reign of 
Henry II. Jacob. 

The right to take fish in the waters upon 
the soil of a private proprietor, for one's 
own use is not an easement, but a right of 
profit in'lands. It can only he acquired by 
grant or prescription from which a grant 
may be presumed. Nor will prescription 
or custom or dedication raise a general 
right in the public to enter on the lands of 
a private owner, at their own pleasure, apd 
catch fish in the waters thereon. Cobb v. 
Davenport, 33 N. J. L. ~23. 

FIX. Is often used in law, as mean
ing to render a contin gent liability ab
solute. Thus, fixing bail means render
ing the bail finally liable. Bail are said 
to be fixed by the steps which complete 
their liability. 

In a constitutional provision that the 
general assembly shall fix the compensa
tion of all officers, fix signifies to prescribe 
the rule. by which the compensation is. to 
be determined, - not to decide the sum each 
officer is to receive. Cricket v. State, 18 
Ohio St. 9. 

FIXTURE. There is a confusion in 
the employment of the woi'd fixtures 
in the cases. Sometimes it is used to 
denote that which must not be removed 
from the freehold, sometimes that which 
may be. The signification which we be
lieve to be sustained by the best reasons, 
and by a sufficient number of voices, is 
this: A thing which, although movable 
in its original nature, has been so affixed 
to the realty as to become a part of it, 
and no longer removable by the original 
owner without consent of the owner of 
the fee. But there is good autllOrity for 
an opposite sense. The following defi
nitions, which have been given, show 
what different views have been enter
tained by lexicographers and text-writ
ers of the meaning of the word: 

Things so fastened to the land that 
they cannot be removed against the will 
of the owner. Appleton's Cycl. (lsted.); 
Bingham, Tr. on Real Est. 

The term, doubtless, originally con
noted in every instance of its use that 
sort of positive fixation and annexation 
which its etymology suggests j yet it 
now connotes, in general, no such idea, 
either necessarily or at all j bnt is not 
unfrequently suggestive of the velY 
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opposite conception, viz., the right of 
the tenant to remove; and this, and not 
annexation, has been said to be the true 
criterion. Brown, Tr. on Fixtures. 

Things fixed or affixed to other things. 
The rule of law regarding them is that 
Which is expressed in the maxim, acces-
8io cedit principali, "the accessary goes 
with, and as part of, the principal sub
ject-matter. " Brown, Dict. 

A thing fixed to the freehold, not a 
part of it. The word properly denotes 
something fixed and permanent, as dis
tingnished from that which is remova
ble (the Latin fixum having the sense 
not only of attachment or connection, 
but of stability); and in this respect the 
popular coincides entirely with the pri
mary legal meaning, the general rule 
being, that a fixture once annexed to 
the realty cannot be removed or sepa
rated from it, as against the owner of 
the freehold or inheritance, to whom it 
belongs. Burrill. 

Something not originally constructed 
as part of a building, but formerly a 
movable chattel, and afterwards an
nexed to the building or land for the 
more convenient enjoyment thereof, and 
which, at the will of the owner, is at all 
times readily capable of being removed, 
though, at the time, annexed. Chitty, 
Gen. Prac. 

Persoual chattels which have 'beeu 
aunexed to laud, and which may be 
afterwards severed and removed by the 
party who has annexed them, or .his 
personal representative, against the will 
of the owner of the freehold. Ferard, 
Tr. on Fixtures, 2; Bouvier. Amos 
& Ferard, Grady, and Parsons (2 
Contr. 431) employ the word substan
tially in this sense. And Ewell (Tr. on 
Fixtures, 4, note 2) gives a number of 
adjudications, in which he says this defi
nition has been adopted. 

Chattels which, by being physically 
annexed or affixed to real estate, become 
a part of and accessory to the freehold, 
and the property of the owner of the 
land. Hill. 

The ordinary meaning is the appro
priate and legal meaning; which . is, 
things fixed in a greater or less degree 
to the realty. Kent. 
• Any thing annexed to the freehold·; 

that is, fastened to or connected with 
it. Smith Lead. Cas. 187. Holthouse's 
and Tomlins' Dictionaries, and the trea
tises of Ewell, Gibbons, and Tyler. ap
pear to concur in this view .. Smith adds, 
that mere juxtaposition, or the laying an 
object, however heavy, on the freehold, 
does not amount to annexation. 

Things of an accessory character, an
nexed to houses or lands 1 including not 
only such things as grates in a house or 
steam-engines in a colliery, but also win
dows and palings. To be a fixture, a 
thing must not constitute part of the 
principal subject, as in the case of 
the walls or floors of a house; but, on 
the other hand, it must be in actual 
union or connection with it, and not· 
merely brought into contact with it, as 
in the case of a picture suspended on 
hooks against a wall. Steph. Com. 236. 
This definition is adopted by Mozley & 
Whiteley. 

That which is fixed or attached to 
something permanently as an append
age, and not removable. Webster. 

Things of all acc,essory character' an
nexed to houses or lands, which become. 
immediately 011 annexation part of the 
realty itself; i. e., governed by the 
same law which · applies to the land. 
Wharton. Taylor (Land. and T. 388, 
§ 544) and Washburn (1 Real Prop. 6) 
use the term in substantially this sense. 

That which is fixed: a piece of fur
niture fixed to a house, as distinguished 
from movable; something fixed or im
movable. Worcester. 

The general result seems to be that 
three views have been taken. One is, 

. that fixture means something which has 
been affixed to the realty, so as to be
come a part of it; it is fixed, irremova
ble. An opposite view is, that fixture 
means something which appears to be 
a part of the realty, but is not fully so; 
it is only a chattel fixed to it, bnt re
movable. An intermediate view is, that 
fixture means a chattel annexed, affixed 
to the realty, but imports nothing as to 
whether it is removable; that is to be 
determined by considering its circum
stances and the relation of the parties. 

In reading the decisions npon the sub
ject, it is of much importance to bear in 
mind this contrariety in the use of the 
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word; for an adjudication that a given 
thing is not a fixture may mean pre
cisely the same with another that it is, 
if one of the cases uses the word in the 
sense of a thing removable, and the 
other in the sense of a thing not re
movable. 

Moreover, it is important to remem
ber, in any attempt to reconcile the 
cases upon fixtures, that the rule as to 
the right of removal differs between par
ties holding different interests in the 
freehold. The general doctrine is, that 
whatever is affixed in a permanent man
ner, with tokens of intent that it shall' 
remain, or fn such way that its removal 
will break or mar the realty, becomes 
part of the realty, and vests in the owner 
of that. This doctrine governs, as a. 
general rule, when the question of the 
right of removal arises between heir or 
devisee, and administrator or executor; 
or between vendor and purchaser; or 
between mortgagor and mortgagee. 

By statute, indeed, in some jurisdic
tions, the rule has been modified; as by 
2 N. Y. Rev. Stat. 83, § 7, providing that 
" things annexed to the freehold, or to 
any building, shall not go to the execu
tor, but shall descend with the freehold 
to the heirs or devisees;)) except things 
annexed to the freehold, or to any build
ing, for the purpose of trade or manufac
ture, and not fi,xed into the wall of the 
house so as to be essential to its support. 

ecutor, and not to be' a fixture if the 
question is between landlord and ten
ant. This is no real conflict, but an 
apparent one; nor is it dependent, as the 
one above mentioned is, upon the use of 
the word. so that it would be avoidable 
by agreeing upon a definition. The 
difference lies in the rights of parties 
occupying different positions as towardS 
the subject-matter. 

Below are points of selected decisions 
giving the .general rules for distinguish
ing fixtures, taking the word in the 
sense of a chattel so affixed that it may 
not be removed. For a multitude of 
cases deciding whether, particular ob
jects have, under the circumstances of 
their annexation, become part of the 
realty or not, see U. S. Dig. tit. Fix
tures; also, when the question depends 
on relation of the parties, tit. Landlord 
and tenant; Mortgage; Vendor and 
purchaser. Consult, also, Ferard on 
Fixtures (later than, and comprising, 
Amos & Ferard) , and the treatises of 
Gibbons (13 of Phila. Law Lib.), Grady 
(35 ld. N. s.), Hill, Brown, Ewell, and 
Tyler, upon Fixtures. 

A fixture is something substantially af
fixed to the land, but which may afterwards 
be lawfully removed therefrom by the 
party affixing it, or his representative, with
out the consent of the owner of the free
hold. Prescott v. Wells, 3 Nev. 82; State 
v. Bonhan, 18 Ind. 231; Pickerell v. Car-

, son, 8 Iowa, 544. 
The word fixtures has acquired the pe

culiar meaning of chattels which have been 
great relaxation of this rule is estab- annexed to the freehold, but which are re
lished. independently of any local stat- movable at the will of the person who an
nte; for the encouragement of letting of nexed them. Hallen v. Runder, 1 Cramp.' 

M. !f'R.266. ' 

But between landlord and tenant a 

property, by facilitating tenants in em- Fixtures does not necessarily import 
ploying it for the uses for which it is , things affixed to the freehold. The word . 
hired. Apd between these parties the is a modern one, and is generally understood 
rule is understood to be liberal, that a to comprehend any article which a tenant 

has the power to remove. Sheen v. Rickie, 
tenant, whether for life, for years, or at 5 Mee.!f' W. 174; Rogers v. Gilinger, 30 Fa. 
will, may sever at any time before the' St. 185, 189. 
expiration of his tenancy, and carry The term fixture, in the ordinary signifi-

f cation, is expressive of the act of annexa-
away all such iil\:tures 0 a chatter na~ 'tion, and denotes the change which has oc-
ture as he has himself erected upon the ,curred in the nature and the legal incidents 
demised premises for the purposes of of the property; and it appears to be not 
ornament, domestic convenience, or to only appropriate, but necessary, to distin-

guish this class of property from movable ' 
carry on trade; provided, 'always, that property, possessing the nature and inci-
the removal can be effected without ,dents of chattels. It is in this sense that 
material injury to the freehold. the term is used in far the greater part of 

Hence , the same thing may be ad- the adjudicated cases. Teaff v. Hewitt, 1 
. d fi t' b t Ohio St. 511, 524. 
Judge a xure m a caus? e ween A personal chattel becomes a fixture, so' 
vendor and purch~ser, or heu' and ex- . as to form a part of the real estate, when it 
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is so afued to the freehold as to be incapa- Tests which may aid in determining the 
hie of severance withont injury thereto; question whether articles, personal in their 
and this whether the annexation he for nse, nature, have acquired the character of real 
for ornament, or from mere caprice. Pro vi- estate, are: 
dence Gas Co. v. Thurber, 2 R. 1. 15; Mc- 1. .Actual annexation of a permanent 
Clintock v. Graham, 3 MeCrnvJ., 553. character; except in case of those articles 

Fixtures are chattels, or articles of a which are not themselves annexed, but are 
personal nature, which have been affixed to deemed to be of the freehold, from their use 
the land. They mnst he permanently, ha- and character, such as mill-stones, fences, 
Litually attached to it, or must he compo- statuary, and the like. 
nent parts of some erection, structnre, or 2 . .Adaptability to the use of the free-
machine attached to the freehold, without hold. 
which the erection, structure, or machine 3. The intention of the parties at the 
would be imperfect and incomplete, Van- time of making the annexation. Voorhees 
derpoel v. Van Allen, 10 Barb. 157 ; Dubois v. McGinnis, 48 N. Y. 278; s. P. Teaff v. 
v. Kelly, ld. 496; and by their owner's con- Hewitt, 1 Ohio St. 511; Winslow v. Mer
sent, Cochran v. Flint, 57 N. H. 614. chants' Ins. Co., 4 Mete. (Mass.) 306; Swift 

If articles are essential to the use of the v. Thompson, 9 Conn. 63; Gale v. Ward, 14 
realty, have been applied exclusively to Mass. 352. 
use in connection with it, are necessary for In determining whether a chattel is so 
that purpose, and without such or similar annexed to the freehold as to become a fix
articles the realty would cease to be of ture, reference must be had to the nature 
value, then they may properly he consid- of the chattel itself, the position of the 
ered as fixtures, and should pass with it. party placing it where found, the probable 
Hoyle v. Plattshurg & Montreal R. R. Co., inteQtion in putting it there, the injury that 
61 Barb. 45. would result from its removal, and the ob-

In Pennsylvania, a fixture has been de- ject of the party in placing it on the prem
fined to be something essential to the use ises, with reference to trade, agriculture, or 
of the freehold, whether actually fastened ornament. Richardson v. Borden, 42 Miss. 
to it or not. But this doctrine was limited 71; Weathersby v. Sleeper,ld, 732; Per
to fixtures in mills and manufactories, and kins v. Swank, 43 ld. 349. 
was not extended to dwelling-houses. V o.or- To ascertain what is a fixture, courts 
his v. Freeman, 2 WaUs g- S. 116. will inquire what was the intention of the 

.As a general rule, articles, to hecome party,-whether' it was his purpose to 
fixtures, must either be fastened to the make it a permanent accession to the free
realty or to what is clearly a part of it, or hold, or otherwise; this intention being in
must be placed upon the land with a mani- ferred from the nature of the article affixed, 
fest intent that they shall permanently re- the relation and situation of the party mak
main there; or must be in some way pecul- ing the annexation, the structure and mode 
iarly fitted to something that is actually of annexation, and the purpose or use for 
fastened upon it. Farmers' Loan & Trust which the annexation has been made. 
Co. v. Hendrickson, 25 Barb. 484. Eaves v. Estes, 10 Kan. 314 . 

.Actual fastening to the land is not neces- The question of articles being fixtures is 
sary to make a chattel a fixture. Snedeker not. absolutely controlled by the circum
v. Warring, 12 N. Y.170. Compare McRea· stance whether they may be removed with-
v. Central Nat. Bank, 66 N. Y. 489.. out great injury to the building or to them-

It is the permanent and habitual annexa- selves, but its determination depends rather 
tion, and not the manner of fastening, that upon the intention of their annexation. 
determines when personal property becomes McRae v. Central Nat. Bank, '50 How. 
part of the realty. Laflin v. Griffiths, 35 Pro 51; S. P. Quinhy v. Manhattan Cloth & 
Barb. 68; Cook v. Champlain Trans. Co., 1 Paper Co., 24 N. J. Eq. 260; Wagner V. 

·Den. 91; Brennan v. Whittaker, 16 Ohio St. Cleveland, &c. R. R. Co., 22 Ohio St. 663. 
446; Walker V. Sherman,20 Wend. 636. In the consideration of the question, 

Mere annexation to the realty is not suf- whether certain articles, which in their na
ficient to give to a personal chattel the ture are chattels, have hecome part of the 
character of a fixture, unless it is so an- freehold hy mere attachment and ordinary 
nexed that an injury to the freehold will use therewith, for the general purpose to 
result from its removal. Swift V. Thomp- which it is adapted and employed, the in
son, 9 Conn. 67. tention of the owner, evidenced by ao-

Many articles, really chattels in them- companying acts, is sufficient to so appro· 
selves, are by construction or destination priate and convert them into fixtures an· 
so annexed to the freehold as to be prop- nexed to the freehold, that they will pass 
erly 1'Ilgarded as fixtures, or part and par- hy deed to a grantee. Funk V. Brigaldi, 4 
eel of the realty. Whatever has become Daly, 359. 
thus annexed to the realty, though tempo- Personal property attached to land will 
rarily separated therefrom for convenience be regarded as fixtures, where such is the 
in making repairs, or otherwi.e, still re- manifest intention of the parties. Potts V. 

mains a part, and passes hy a conveyance I New Jersey .Arms, &c. Co., 14 N. J. L. 396; 
thereof, notwithstanding_ the severance. Ford V. Cobb,20 N. Y. 344; Hill V. Went-
Wadleigh V. Janvrin, 41 N. H.603. worth,28 Vi. 428. • 
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A thing attached to land may be a fix
ture or a chattel personal, according to the 
agreement of the parties in relation to it_ 
Brearley v. Cox, 24 N. J. L. 287; Sheldon 
v. Edwards, 35 N. Y. 279. 

Houses, in common intendment of law, 
are not fixtures to, but part of, land; and it 
is not so much the mode in which they are 
attached to the land, as the uses and pur
poses for which they are designed, that de
termines whether they are fixtures or not. 
Whether a parol agreement to reserve a 
house from a sale of the realty is a suffi
cient severance, is questionable. Goff v. 
O'Conner, 16 Ill. 421. 

The question, whether a structure of 
doubtful character is to be deemed It fixture 
or not, does not depend on the mere ques
tion whether it is set upon a foundation let 
into the ground, but upon the nature and 
character of the act by which the structure 
is put in place, the policy of the law con
nected with its purpose, and the intentions 
of those concerned in the act. Meigs' Ap
peal, 62 Pa. St. 28. 

The true rule in determining what are 
fixtures in a manufacturing establishment, 
where the land and buildings are owned by 
the manufacturer, is, that where the ma
chinery is permanent in its character, and 
essential to the purposes for which the 
building is occupied, it must be regarded as 
realty, and passes with the building; and 
that whatever is essential to the purposes 
for which the building is used will be con
sidered as a fixture, although the ponnec
tion between them be such that it may be 
severed without physical or lasting injury 
to either. Green v. Phillips, 26 Gratt. 752. 

The general rule of the common law is, 
that whatever is once annexed to the free
hold becomes part of it, and cannot after
wards be removed, except by him who is 
entitled to the inheritance. The rule, how
ever, never was inflexible, and without ex
ceptions. It was construed most strictly 
between executor and heir, in favor of the 
latter; more liberally between tenant for 
life or in tail, and remainder-man or rever
sioner, in favor of the former; and with 
much greater latitude between landlord 
and tenant, in favor of the tenant. But an 
exception of a much broader cast, and al
most as ancient as the rule, was engrafted 
upon it, of fixtures erected for the purposes 
of trade. Upon principles of public policy, 
and to encourage trade and manufactures, 
fixtures which were erected to carryon a 
business have been allowed to be removed 
by the tenant during his term, and are 
deemed personalty for many other pur
poses. Van Ness v. Pacard, 2 Pet. 137. 

As a general rule, whatever is annexed 
to the freehold becomes part of it, and can
not be severed from it. And this rule ap
plies in all its strictness between heir and 
executor, and between vendor and pur
chaser. English v. Foqte. 16 Miss. 444; 
Miller v. Plumb, 6 Cow. 665. 

The rule relating to fixtures is applied 

with different degrees of strictness between 
different parties. As between vendor and 
vendee, things are irremovable whh·h 
would be otherwise between landlord and 
tenant. McGreary v. Osborne, 9 Cal. 119. 

Between grantor and grantee, the rule 
allowing removal of fixtures is less liberal 
than as towards tenants. Pea v. Pea, 35 
Ind. 387. 

Buildings erected for a temporary use, 
or barns erected by persons other than the 
owner, and not intended for permanent fix
tures, may, in some cases, be considered 
and treated .as personal property; but as 
between vendor and vendee, heir and exec
utor, mortgagor and mortgagee, all build
ings which enhance the value of the estate, 
and are designed to be occupied by the 
owner thereof, agreeably to the principles 
of the common law, become a part of the 
realty, and pass with it by deed or by de
scent. Leland v. Gassett, 17 Vt. 403 ; 
Schemmer v. North, 32 lJio. 206; Weath
ersby v. Sleeper,42 Miss. 732. 

As between grantor and grantee, vendor 
and vendee, mortgagor and mortgagee, and 
heir and personal representative, whatever 
is annexed or affixed to the freehold, by 
being let into the soil or annexed to it, or 
to some erection upon it, to be habitually 
used there, pal'ticularly if for the purpose 
of enjoying the realty or some profit there-' 
from, becomes a part of the freehold. Buck
ley v. Buckley, 11 Barb. 43. 

The same rule as to fixtures prevails be
tween mortgagor and mortgagee, as be
tween vendlJr and purchaser. Permanent 
erections made hy the mortgagor upon the 
land, after execution of the mortgage, be
come part of the realty, and are covered by 
the mortgage. Snedeker v. Warring, 12 
N. Y. 170; s. P. Robinson v. Pres wick, 3 
Edw.246. 

Between mortgagor and mortgagee, 
whatever is attached to the land, to be ha
bitually used and enjoyed with it, whether 
for the purpose of trade and manufacture 
or not, goes with land as a part of the 
mortgage security. Breese v. Bange, 2 
E. D. Smith, 474. 

The old rule, that whatever is attached 
to the freehold becomes a part of it, and 
cannot be taken away, has been very much 
relaxed by modern determinations, as be
tween landlord and tenant. Reynolds v_ 
Shuler, 5 Cow. 323; Weathersby v. Sleeper, 
42 Miss. 732. 

A building erected by a tenant of lando, 
for the more profitable and comfortable 
enjoyment of the premises during his ten
ancy, is removable hy him at any time he
fore bis right of enjoyment expires, or 
while holding over, where the erection and 
removal will not prejudice the owner's 
rights, hy leaving it in a worse condition 
than when he took possession. Dubois v. 
Kelly, 10 Barb. 496. 

To take a case out of the operation of 
the general principle that where a bnilding 
is erected upon the land of one person by 
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another person, without any authority or 
agreement in respect thereto, it becomes a 
part of the realty, and passes with a con
veyance of the land, upon the ground that 
the building was erected by a tenant for 
purposes of trade and business, it is not 
enough to show that such building was oc
cupied for the purposes of Business, hut the 
existence of the relation of tenant must be 
made out by express proof or clear impli
cation, and the facts must also be shown 
that the building was erected by the ten
ant for the purposes of trade or business, 
and that he exercised his right of removal 
during the term. Richtmyer v. Morss, 4 
AM. App. Dec. 55. 

Buildings erected on leased land by the 
tenant, for the purposes of his business, 
upon the faith of at least an implied li
cense, given and sanctioned' by the owner, 
will not in equity be treated as part of the 
realty in the hands of a subsequent pur
chaser obtaining title with a full and actual 
knowledge of such license. Wilgus v. Get
tings, 21 Iowa, 177. 

Things affixed by a tenant of a building 
to the building, for the convenience of his 
trade,- as copper stills, &c., for distilling, -
are removable by him at any time during 
his term. Reynolds v. Shuler, 5 Cow. 323; 
8. p. Raymond v. White, 7 ld. 319; Weath
ersby v. Sleeper, 42 Miss. 732; Hayes v. 
New York Mining Co., &c., 2 Col. T.273; 
and see Heermance v. Vernoy, 6 Johns. 5. 

Fixtures erected hy a tenant during his 
term, the removal of which will not injure 
the demised premises, or put-them in a 
worse plight than they were before, are in 
law deemed personal property, and may be 
mortgaged as chattels, or levied on as per
sonalty, and sold upon execution; and the 
purchaser at such sale has the right to enter 
upon the premises to remove them. Lam
phere v. Lowe, 3 Neb. 131. 

The right of a tenant to remove a trade 
fixture does not extend beyond his term or 
possession. But the right may be extended 
by an agreement with the landlord. Where 
the landlord agreed to sell a trade fixture 
for the benefit of the tenant, but failed to 
do so, it was held that the tenant had a rea.
sonable time to remove such fixture, al
though his term was ended and possession 
surrendered. Torrey v. Burnett, 38 N. J. 
L. 457. 

When trade fixtures would otherwise be
come part of the realty, whatever inteotion 
to the contrary on the part of the tenant 
erecting them may be inferred from his 
limited interest in the land will not prevent 
this. The indulgence shown by the law to 
the tenant, in allowing him to remove them 
during his term, arises not from any regard 
to his intention, but by way of exception 
to a rule which would otherwise work hard
ship or retard improvement. Treadway v. 
Shawn, 7 Nev. 37. 

As used in a statute which provides that 
no road shall be laid out through any fix
tures or erections used for the purposes of 

trade, nor through any yards or enclosures 
necessary to the use and enjoyment of such 
fixtures or erections, without the consent 
of the owner, the word fixture should he 
construed to include a dock near a ferry 
landing, erected and designed for the pur
poses of trade with river-boats, and for 
landing and piling lumber upon, as well as 
for the protection and use of, the ferry
boats. Flanders v. Wood, 24 Wis. 571. 

FLAG. The act of congress of April 
4, 1818, as now embodied in Rev. Stat. 
§§ 1791, 1792, enacts that the flag of the 
United States shall be thirteen horizon
tal stripes, alternate red and white; and 
the union of the flag shall be thirty
seven stars, white in a blue field; and 
that, on the admission of a new state 
into the Union, one star shall be added 
to the union of the flag; and such addi
tion shall take effect on the fourth day 
of July then next succeeding such ad
mission. 

Flagrante delicto. In the heat of 
the offence j in the very act of commit
ting the wrong or crime. 

FLEEING. Where one leaves his 
home, residence, or known place of abode, 
within the district, or conceals himself 
therein, with intent, in either case, to avoid 
detection or punishment for some public 
offence against the United States, this is a 
"fieeing from justice," which will arrest 
the running of the United States statute of 
limitations relating to criminal prosecu
tions. United States v. O'Brian, 3 Dill. 381, 
19 Int. Rev. Ree. 18. 

The expression does not necessarily im
port a fieeing from a prosecution begun. 
United States v. Smith, 4 Day, 121. . 

Fleeiog from justice, as used in the Mis
souri s~atute of limitations,2 Wagn. Stat. 
1120, § 28, incl udes absence to a void arrest. 
State v. Washburn, 48 Mo. 240. 

FLEET. The name of a famous 
prison in London, so called from a river 
or ditch that was formerly there, and on 
the site whereof it stood. Cowel; Tom
lins. It was used especially for debtors 
and bankrupts, and for persons charged 
with contempt of the courts of chancery, 
exchequer, and common pleas. It was 
abolished in 1842, the prisoners then in 
it being sent to the Marshalsea, after
wards the queen's prison, "Stat. 5 & 6 
Vict. ch. 22 j and was t{)rn down in 
1845. Haydn Diet. Dates. 

FLOTSAM. Floating. This word 
is applied to goods lost by shipwreck, 
which float on the water j as jetsam is 
to those which sink and remain under 
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water. These terms are used in express
ing the ancient rule in regard to such 
goods, by which they became the king's, 
if not reclaimed by the owner within a 
limited time. Hence, goods are deemed 
flotsam or jetsam only when cast out of 
a vessel by the violence of the winds or 
sea, and not when intentionally thrown 
overboard; for even if thrown over with
out any mark or buoy, and to lighten 
the ship, under stress of weather, the 
owner is not thereby deemed to have re
nounced his property. And it is only to 
goods that continue at sea that either of 
these terms is properly applied; for, if 
they come to land, they are then distin
guished by the term wreck. 5 Rep. 106; 
1 Bl. Com. 292. 

FCETICIDE. The offence of de
stroying the buman fretus, or of procur
ing an abortion. 

FCENUS NAUTICUM. Marine 
interest, q. v. 

A contract for the repayment of money 
borrowed, not on the 8hip and goods only, 
but on the mere hazard of the voyage itself, 
with a condition to be repaid with extraor
dinary interest. Wharton. 

The extraordinary rate of interest, pro
portioned to the risk, demanded by a per
son lending money on a ship, or on bot
tomry, as it is termed. The agreement for 
such a rate of interest is also called fomus 
nallticum. (2 Bl. Com. 458; 2 Steph. Com. 93.) 
Mozley!t W. 

FOLC-GEMOTE. The folks' meet
ing. A Saxon word for a general as
sembly of the people. Folc-mote or 
folk-mote is another form. 

Folk-mote denotes an assembly of the 
people. There was one in the nature of an 
inferior court, and an appeal lay from it to 
-the superior courts. Another is supposed to 
have been the same as the shire-gemote in 
counties, and as the burg-gemote in burghs. 
But the word had more general meanings, 
and denoted a popular assembly, sum
moned for any cause, whether permancnt 
or occasional, and either to complain of ex
isting misgovernment or to renew the duty 
of allegiance to the sovereign. Brown. 

FOLC-LAND. The folks' land. A 
Saxon word for common land, or land 
enjoyed by the people at large. It 
seems to have been land held in villen
age, being distributed among the com
mon folk or people, at the pleasure of 
the lord of the manor, and resumed at 
his discretion. Not being held by any 

assurance in writing, it stood opposed to 
boc-Iand, which was held by writing. 

Folc-Iand was tbe property of the com
munity. It might be occupied in common, 
or possessed in severalty; and, in the latter 
case, it was probably parcelled out to indi
viduals in the fplc-gemote or court of the 
district, and the grant sanctioned by the 
freemen who were there present. But, while 
it continued to be folc-Iand, it could not be 
alienated in perpetuity; and, therefore, on 
the expiration of the term for which it had 
been granted, it reverted to the community, 
and was again distributed by the same au
thority. It was subject to many burdens 
and exactions from which boc-land was ex
empt. Wharton. 

FOLDAGE, or FALDAGE. A privi
lege which lords of English manors 
sometimes reserved to themselves, of 
setting up folds for sheep in any fields 
within their manors, for the better ma
nuring the soil. This was done not only 
with their own, but with their tenant's 
sheep. Fald fee was a fee or rent 
sometimes paid by the tenant to have 
the privilege of folding his sheep on his 
own land. 

FOLIO. 1. A leaf. Anciently, each 
leaf, instead of each page, of a book bore 
a distinguishing number; hence refer
ences to many of the older law-books are 
by the folio. 

2. A certain number of words, estab
lished by statute, rule of court, or usage, 
as a unit of measurement for estimating 
length of documents. The number va
ries in different jurisdictions. By the 
United States fee-bill, act of congress of 
Feb. 26, 1853, § 3, 10 Stat. at L. 168, a 
folio is one hundred words, counting 
each figure a word. The same rule is 
prescribed by state statute for New 
York, and probably prevails in most of 
the states. 

Folio is a certain number of words: in 
conveyances, &0_, amounting to seventy
two, and in parliamentary proceedings to 
ninety. Wharton. 

Folio signifie~, generally, seventy-two 
words of a legal document. (Wrns. R. P. 
Part 1. ch. 9). But for some purposes 
ninety words are reckoned to the folio. 
(Hunt. Eq.) Mozley!t W. 

FOR EVER. In an act locating a 
county seat, means that the place selected 
as the county seat shall remain the county 
seat until cl).anged by law. Casey v. Harned, 
6 Iowa, 1. 

For ever, used in a conveyance, does not 
always impart inheritable qualities. Den 
nis v. Wilson, 107 Mass. 691. 693. 
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In an affidavit for an attachment, it is 
sufficient that the plaintiff swears that 
the defendant is about to leave the state 
permanently; it is not necessary to swear 
that he is about to leave the statc for ever. 
Sawyer v. Arnold, 1 La. Ann. 315. 

FORBEARANCE. Has a technical 
sense in statutes relative to taking usury 
for the loan or forbearance of money. 
It there means giving a further day, 
when the time originally limited for the 
return of the loan has passed. Dry 
Dock Bank v. American Life Ins. & 
Trust Co., 3 N. Y. 344, 355; Henry v. 
Thompson, Minor, 209, 232. 

FORCE. 1. Power in action; com
pulsion; strength exerted. It is gener
ally used in connections showing that a 
wrong is designated; and, when so used, 
is nearly equivalent in nature to vio
lence. It may sometimes be a weaker 
term than violence; yet imports more 
than mere" fear." At the present day, 
it generally signifies any unlawful vio
lence. It is defined by West to be an 
offence, by which, violence is used to 
things or persons; and he divides it into 
simple force, or that which is so com
mitted that it hath no other crime ac
companying it; as if one by force do 
only enter into another man's posses
sion, without doing any other unlawful 
act: and mixed or compound force, 
which is when some other violence is 
committed with such a fact, which of 
itself alone is criminal; as where any 
one by force enters into another man's 
house, and kills a man, or ravishes a 
woman, &c. And he makes several 
other divisions of this head. West S:ljm
bolo p. 2, § 65. Lord Coke says there is 
a force implied in law; as every tres
pass or disseisin implieth it; and an 
actual force, with weapons, number of 
persons, &c., where threatening is uSlld 
to the terror of anotber. Co. Litt. 257. 

Forcibly doing an act is merely doing a.n 
act with force. An averment tha.t defend
ant did" with force and arms violently and 
unlawful~y resist," is sufficient in an indict
ment under a statute against "forcibly re
sisting." United Statcs v. Bachelder, 2 
Gall. 15, 19. 

.. Violently" cannot be substituted for 
"by force," in an indictment for rape. The 
latter phrase, when applied to the acts of a 
man in illicit sexual intercourse, has a pe
culiar and technical meaning. The word 
nearest to it in meaning is, indeed, violence; 

but violence has other significations which 
are not equivalent to force; hence it cannot 
be deemed an allowable substitute in such 
an indictment. State v. Blake, 39 Me. 322. 

2. Efficacy j legal effect or operation j 
validity. A contract or law is said to 
be in force, meaning that it is binding 
or obligatory; is in operation. 

3. Force and forces are often used for 
military power; the soldiery under a 
particular command or available for 
some service. 

By force of, in a contract such as a pol
icy of insurance, means by reason of, in 
consequence of. Fisher rJ. Hope, &c. Ins. 
Co., 40 N. Y. Supe:rior Ct., 291. 

Force and arms, or the Latin words 
vi et armis, were formerly inserted in 
indictments and in declarations for 
trespass, but are now no longer neces
sary. 3 Steph. Com. 364; 4 Id. 372. 

Force and fear. Are grounds for the 
reduction of a contract; but there must be 
fear sufficient to shake a mind of ordinary 
firmness. Bell. 

Forced heirs, are heirs in whose fa,
vor the law provides that a portion of 
the inheritance, at least, shall not be de
vised away from them. The term is 
particularly in use in Louisiana, where 
the law has for a long time given such 
protection. 

Forced sale, is a sale against the con
sent of the owner. The term should not be 
deemed to embrace a sale under a power in 
a mortgage. Patterson v. Taylor, 15 Fla. 
336. 

Forcible detainer. The offence or 
wrong of keeping possession of real 
property, by strength and arrangements 
for compulsory exclusioJ?- of an adverse 
claimant, and without authority of law. 
Forcible detainer may take place after 
either a forcible or a peaceable entry; 
but is commouly spoken of in the phrase, 
forcible entry and detainer. See U. S. 
Dig. tit. Forcible entry and detainer. 

Forcible entry. The offence or 
wrong of taking possession, by exercise 
of strength or compulsory power, of 
lands or tenements, against the will of 
the person entitled to the possession, 
and without authority of law. 'The two 
wrongs of forcible entry and forcible de
tainer are distinguishable in nature; but, 
being usually combined, are commonly 
connected under one name, - forcible 
entry and detainer. 

The bare entry on the possession of an-
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other (with or. without title), without his 
consent, is, in contemplation of law, a for
cible entry. A mere refusal to restore the 
premises is, in itself, force, within the stat
ute. Huffaker v. Boriug, 8 Ala. 87. 

To coustitute this wrong, the entry need 
not be forcible: it is enough if it be unlaw
ful; i.e. a peaceable entry, by fraud, or with
out color of title. Dickinson v. Maguire, 9 
Col. 46; s. P. Frazier v. Hanlon, 5 ld. 156. 

To constitute the offence, actual violence, 
or at least the threat of it, is necessary. 
The implied force which will sustain an 
ordinary action of trespass is not enough. 
Butts v. Voorhees, 13 N. J. L. 13; Berry v. 
Williams, 21ld. 423. 

But force sufficient to constitute this of
fence may exist without producing any ap
prehension of personal danger in the mind 
of the person evicted. If he submits upon, 
or in consequence of, apparent inability to 
resist the physical force arrayed against 
him, this is enough; to show that he was 
under fear of personal injury is not neces· 
sary. Berry v. Williams,21 N. J. L. 423, 
428. 

Possession obtained by threats of forci
ble entry made by superior numbers is a 
forcible entry. Harrow v. Baker, 2 Greene, 
201. 

FORECLOSURE. The name ap
plied to either of various proceedings 
which may be instituted for the purpose 
of barring or extinguishing an equitable 
right of redemption. 

Originally, a mortgage was, in legal 
effect, what it purports to be, - a convey
ance of the fee, subject to defeasance by 
payment of the mortgage debt; but, if 
the debt was not paid by the law-day, 
the mortgagee became unqualified owner 
of the fee. In view of the hardship of 
this consequence, chancery in very early 
times interposed to secure to the mort
gagor an opportunity of redeeming the 
property by paying the debt and interest 
within an equitable time, ultimately set
tled at three years; and this rule was at 
length adopted by courts of law, and be
came a part of the real effect of the 
mortgage, the privilege thus accorded 
being known as the equity of redemp
tion, q. v. It then became desirable in 
a class of cases that some way should 
be authorized by which this right to re
deem might be barred or extinguished 
before the. expiration of the term al
lowed for the exercise of it: to accom
plish this is the object of the foreclosure 
of a mortgage. 

. The mode of barring the mortgagor's 
right of redemption, formerly most fre-

quently resorted to, and which continues 
in use in England and some of the 
United States, where it has not been 
superseded by some other proceeding, is 
termed a strict foreclosure. This pro
ceeding is by bill in equity filed by the 
mortgagee, upon which the court, having 
ascertained the amount due upon the 
mortgage, decrees that unless the party 
having the equity of redemption shall, 
within a certain prescribed time, usually 
six months, pay that sum and redeem 
the mortgaged estate, he shall be for ever 
barred from redeeming. The giving the 
mortgagor a certain time after the de
cree within which he may redeem is 
generally considered essential to the 
validity of a decree for strict foreclosure. 
And as such a foreclosure is regarded as 
a severe remedy, the utmost indulgence 
is extended to the mortgagor to enable 
him to redeem, the time limited being 
frequently extended, according to the 
equity arising from the circumstances. 

In England, by Stat. 15 & 16 Vict. 
ch. 86, § 48, the court, at the request of 
either party to a foreclosure suit, may 
direct a sale of the mortgaged property, 
instead of decreeing a strict foreclosure. 
But a decree for a sale is not usually 
made withont the mortgagor's consent, 
unless the mortgagee shows a reason for 
departing from the usual course. In 
many of the United States, a similar 
proceeding is adopted as the ordinary 
method of foreclosure. The mortgagee 
obtains a decree for a sale of the prop
erty under the direction of an officer of 
the court, and the proceeds are applied 
to satisfy the mortgage and other incum· 
brances. if any, according to their prior
ity. When such a sale is completed by 
the deed of the officer, the mortgagor's 
title passes to the purchaser, and the 
oourt under whose decree the sale was 
made will enforce it, by compelling the 
mortgagor to surrender the possession to 
the purchaser; while, after a decree for a 
strict foreclosure, a mortgagee who is 
out of possession is obliged to resort to 
an action - such as ejectment - to re
cover the possession. From this aud 
other appareut advantages of the pro
ceeding, it has become the prevalent 
mode of foreclosure in most of the 
United States, and is founded on the 
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inherent jurisdiction of all courts having 
general eqnity powers. The procedure 
is either by Ruit in equity or action in 
the nature of an equitable suit, subject 
to various statutory regulations, as to 
the details of the proceedings. For a 
very full statement of the principles and 
the history of the practice of selling the 
mortgaged premises, as a substitute for 
strict foreclosure, with a review of the 
English and American authorities on the 
subject, see the case of Lansing v. Goe
let, 9 Cow. 346. 

In some of the United States, par
ticularly New York and Michigan, stat
utory provisions authorize foreclosure of 
mortgages containing a power of sale, 
after default by the mortgagor, by a 
mere advertisement or notice of sale, and 
sale under the power, where the power 
of sale or the mortgage containing it has 
been duly recorded. Such a sale is 
equivalent to a foreclosure in equity, so 
far as to completely bar the mortgagor's 
equity of redemption; but he is usually 
allowed a certain period to redeem. 

By the statutes in most of the New 
Englalldstates, a mode of foreclosure, 
by making and recording a formal entry 
upon the land for breach of condition, 
and retaining possession, usually for three 
years, is authorized; and the forms of 
proceeding, the requisites of the certifi
cate of th~ entry which is recorded, &c., 
are regulated by the statutes. In Massa
chusetts, also, a mortgagee may fore
close by suit, by writ of entry, in which 
he recovers judgment for possession of 
the premises, if the debt is not paid 
within a certain time; and possession 
under such a judgment continued three 
years works a foreclosure. 

These various statutory proceedings, 
as well as others employed in different 
states, are not usually regarded as ex
clusive of the remedy of strict foreclo
sure, or of the power of a court of equity 
to bar the right of redemption; and the 
right of the mortgagee to recover the 
possession, after condition broken, by 
some legal remedy, such as ejectment or 
writ of entry, or by mere peaceable entry 
and possession, is generally recognized; 
but where these modes of proceeding 
are regarded as more severe than that 
authorized by the statute of a particular 

state, the courts of law, as well as of 
equity; are inclined to favor the right of 
the mortgagor to redeem. 

For a very complete collection of the 
modes of foreclosure anthorized a.nd 
practised in the various states, with 
details of the procedure, Bee 2 Washb. 
Real Prop. 261, note. 

A suit of foreclosure may also be re
sorted to by a pledgee, where the pledgor 
is in default, and the pledge.e desires to 
make a sale of the thing pledged, in 
such a way as effectually to extinguish 
any right of the pledgor to redeem, and 
has doubt about his right to sell upon 
mere notice. See Vaupel v. Woodward, 
2 Sand! Ch. 143. 

Foreclosure is also applied to proceed
ings founded upon some other liens: the 
object is to collect a charge upon specific 
property, and extingnish any right of the 
general owner to reclaim it; thus there 
are proceedings to foreclose it mechanic's 
lien. 

FOREIGN. In genera.l, that which 
pertains to another country, nation, or 
sovereignty. Foreigner: one belonging 
to another country or nation. In Amer
ican usage, it properly means anyone 
who,having been born a subject of some 
other nation than the United Statcs, has 
not been naturalized; and is equivalent 
to alien. 

Foreign, in Scotch law, seems to have 
meant a person resident or thing done or 
originated out of Scotland, though within 
the United Kingdom. Bell. 

One who becomes a citizen by naturaliza
tion is no longer to be deemed embraced by 
the word foreigner. Spratt v. Spratt, 1 
Pet. 343. 

Foreign answer, issue, matter, or 
plea. A term applied in old English 
pleading to a plea, issne, &c., which 
was not triable in the county where in
terposed. Blount; Cowel. 

A foreign plea is a plea objecting to the 
jurisdiction of a jndge, he not having c;og
nizance of the matter of the snit. Cowel ; 
Jacob; Wharton. 

Foreign apposer, or opposer. An 
officer in the English exchequer, for
merly charged with examining certain 
accounts of sheriffs. 

Foreign assignment. An assign
ment made in some country abroad, or 
in another State of the Union. 

Foreign attachment. An attachment 
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of property allowed upon the ground of 
non-residence of the debtor. See AT-
TACHMENT. 

Foreign bill of exchange. A bill of 
exchange is foreign when drawn in one 
state or country, and made payable in 
another state or country. It is an inland 
bill when drawn and made payable in 
the same state or country. The chief 
difference is, that a foreign bill must be 
protested by a notary, in order to charge 
the drawer i while an inland bill need 
not be. The construction of a foreign 
bill is often influenced by the law of the 
place where drawn. 

A bill of exchange drawn in one state of 
the Union, payable in another, is a foreign 
bill. See 2 U. S. Dig. 679, , 31. 

In England, a foreign bill of exchange is 
a bill not drawn in any part of the United 
Kingdom of Great Britain, the Isle of Man, 
and the Channel Islands, or not made pay
able in or drawn upon any person resident 
therein. This is by the mercantile law 
amendment act, 1856 (Stat. 19 & 20 Vict. 
ch. 97, § 7), prior to which any bill of ex
change drawn out of England, or payable 
out of England, was a foreign bill of ex
change. Mozley go W. 

Foreign bought and sold. A custom 
in London, which, being found prejudicia.l 
to sellers of cattle in Smithfield, was 
abolished. Jacob; Wharton. 

Foreign coin. Coin issued by the 
authority of another sovereignty than 
that where it is found. circulating. The 
valuation of foreign coin in circulation 
in the United States is regulated by 
Rev. Stat. §§ 3564, 3565. 

Foreign commerce, or trade. Com
merce or trade carried on between any 
ports in the United States and any 
foreign country; also, sometimes, that 
between ports of two states of the 
Union. 

The term foreign trade, as used in sec
tion 10 of the act of congress of June 1, 
1872 (17 Stat. at L. 238), includes trade be
tween ~he A tIantic and Pacific ports of the 
United States; and the term coastwise 
trade, as used in that section, does not 
include such trade. United States v. Patten, 
1 Holmes, 421. 

Foreign corporation. A corporation 
created by the laws of one country, 
nation, or state, considered as acting 
within another. 

National banks, organized and doing 
business under the act of congress, are to 
be regarded as foreign corporations within 
the provisions of tho code of procedure, 
authorizing actions to be brought and at
tachments to be issued against corporations 
" created by or under the laws of any other 
state, government, or country." Bowen v. 
First National Bank of Medina, 34 How. 
Pro 408; S. P. Cooke V. State National Bank 
of Boston, 50 Barb. 339,3 Abb. Pro N. B.339. 

An English joint-stock company, organ
ized under an act of parliament whIch, 
though it stipulates that it does not incor
porate the company, and that the individual 
liability of members is proserv<!d, yet 
grants powers of a corporate nature to 
the company, so that the company has a 
name as an association, continuing the 
identity of the body through all changes of 
members, holds property divided in trans
ferable shares, enjoys the capacity to sue 
and be sued in the name of an officer, with
out liability to abatement by reason of the 
death or resignation of the officer, or by 
change in membership,-may be taxed as 
a "foreign corporation." Such bodies, in
deed, are not pure corporations, but are 
intermediate botween corporations as known 
to the common law and ordinary partner
ships. But when, by legislative authority 
or sanction, an association is formed capa
ble of acting independently of the rules and 
principles that govern a simple partner
ship, it is so far clothed with corporate 
powers that it may be treated, for the pur
poses of taxation, as an artificial body; and 
becomes subject as such to the jurisdiction 
of the government under which it under
takes to act and contract in its associated 
capacity. Oliver v. Liverpool, &c. Ins. Co., 
100 Mass. 531. 

Foreign county. Matters arising 
in one county, when drawn in question 
in another, are said to have arisen in a 
foreign county. One county is called 
foreign to another, although both are 
within the same kingdom or state. 

Foreign decree, jndgment, or sen
tence. An adjudication rendered by a 
tribunal of an independent jurisdiction. 

Foreign divorce. A divorce obtained 
in a different jurisdiction from that 
where the marriage was contracted. 

Foreign domicile. A domicile estab
lished by a citizen or subject of one 
sovereignty within the territory of an
other. 

Foreign enlistment, is a phrase used 
to signify enlisting of soldiers or sailors 
in the service of a foreign power. 

The term foreign corporation does not F' r t t t' E 1 d 
include a corporation created by the laws oreIgn en IS men ac s In ng an 
of the state, and located therein. Boley v. are statutes for preventing British sub-
Ohio, &c. Ins. Co., 12 Ohio St. 139. jects serving foreign states in war. 

VOL. 1. 33 
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Similar laws in the United States are 
called the neutrality laws. 

Foreign factor. A factor who resides 
in a different country from his prin
cipal. 

Foreign fishing. Where whales are 
caught and oil is manufactured by the 
crew of an American vessel, the oil is not 
the product of "foreign fishing," within 
the purview of the revenue laws of the 
United States, though it has since been 
owned and brought into port by persons in 
foreign service. United States v. Burdett, 
2 Sumn. 336. 

Foreign jury, signifies a jury drawn 
from another county than that in which 
the venue of the issue to be tried lies, as 
is allowable in certain cases. 

Foreign law. A statute or unwritten 
obligatory rule of another country, juris
diction, or nation. 

Foreign port. Implies a port without 
the United States. King v. Parks, 19 Johns. 
375; Cole v. White, 26 Wend. 511. 

A port exclusively within the sover
eignty of a foreign nation. The Eliza, 
2 Gall. 4. 

The ports of the several states of the 
United States are to each other foreign 
ports, as regards the authority of masters of 
vessels lying therein to pledge the credit of 
the owners for supplies necessary for their 
vessels. The Lulu, 1 Abb. U. S. 191, 10 
Wall. 192; Negus v. Simpson, 99 Mass. 388. 

Jersey City is a foreign port, as towards 
New York City, hecause the two are in 
separate states; notwithstanding they are 
on the same bay, lying on opposite shores. 
The Sarah J. Weed,2 Low. 655. 

A tug, engaged in towing vessels be
tween Lake Erie and Lake Huron, is not a 
vessel hound to "a port in any other than an 
adjoining state," or to "any foreign port," 
within the meaning of section 5 of the act 
of congress of 1790 (1 Stat. at L. 133), 
prescribing the kind of contract to be en
tered into hetween master and mariner. 
The John Martin, 2 Abb. U. 8. 172. 

Foreign service. In feudal law, was 
that whereby a mesne lord held of another, 
without the compass of his own fee; or 
that which the tenant performed either to 
his own lord or to the lord paramount out of 
the fee. (Kitch. 299.) Foreign service seems 
also to be used for knight's service~ or es
cuage uncertain. (Perkins,650.) Jacob. 

Foreign state. In American usage, 
the several states of the Union are for
eign to each other, with respect to mat
ters governed by- their municipal laws; 
while the relations of the general gov
ernment and either state are domestic. 

This consideration qualifies the usage 
of several of the phrases mentioned 

under the present head. It is abun
dantly well settled that a bill of ex
change drawn in one state, payable in 
another, is a foreign bill. The corpora
tions created by one state ape constantly 
called foreign corporations in any other. 
In each state the judgments rendered in, 
and laws enacted by, another state are 
foreign judgments and laws. A port of 
another state is a foreign port. 

The Indian tribes are not foreign states 
in the sense of the constitutional provision 
extending the judicial power to suits be
tween a state and foreign states. In refer
ence to intercourse with foreign nations, 
they are subject. to many of the restraints 
imposed upon our own citizens. They are 
domestic, dependent nations, considered by 
foreign nations, as well as ourselves, as 
being so completely under the sovereignty 
and dominion of the United States, that any 
attempt to acquire their lands, or form po
litical connection with them, would be an 
invasion of our territory, and an act of hos
tility. Cherokee Nation v. Georgia, 5 Pet. I. 

Foreign vessel. A vessel owned 
abroad, or sailing under the flag of 
another nation. 

Foreign vessel, under tbe embargo act of 
January, 1808, means a vessel under the 
flag of a foreign power, and not a vessel in 
which foreigners domiciled in the United 
States have an interest. The Sally,1 Gall. 
58. 

An omission in the registry and enrol
ment of an American vessel does not make 
it, in point of fact, a foreign vessel. At 
most, it only ~eprives ber of the privileges 
of an American ship. Fox v. The Lodemia, 
Crabbe, 271. 

Foreign voyage, in the coasting act of 
Feb. 18, 1793, ch. 8, means a voyage in
tended to some place without the territorial 
waters of the United States, and for the 
purpose of trade. The Lark, 1 Gall. 55; 
The Three Brotbers, ld. 142. 

As a generic expression, " a foreign voy
age" means, in tbe language of trade and 
commerce, a voyage to some port or place 
within the territory of a foreign nation. A 
whaling voyage is not a foreign voyage 
within the meaning of the act of congress 
of 1803, eh. 62. Taber v. United States, 
1 Sturg, 1, 7. 

FOREJUDGER. An old English 
term for a judgment, whereby a man Is 
deprived or put out of a right or thing 
in question. To be forejudged the court 
was an expression used when an officer 
or attorney of any court was expelled 
from the same for some offence. 

FOREST. In English law, is 
1. Waste ground belonging to the king, 
replenished with all manner of beasts of 
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chase or venery, which are under the 
king's protection, for his royal recrea
tion and delight. Cowel; 1 Bl. Com. 
289. 

2. The word is also used to signify a 
franchise or right j being the right of 
keeping, for the purpose of hunting, the 
wild beasts and fowls of forest, chase, 
park, and warren, in a territory or pre
cinct of woody ground or pasture set 
apart for the purpose. 1 Stepk. Com. 
665. 

Foreotllge. The duty paid to the sov
ereign hy a forester. Encyc. Land. 

Forester. A sworn officer of the forest, 
appointed by the king's letters-patent to 
watch the vert and venison; to walk the 
forest both early and late, and to bring tres
passers to justice. Termes de la Ley; Cowel, 

Forest courta, were courts which 
were formerly instituted in England for 
the government of the king's forests in 
different parts of the kingdom. They 
no longer exist. 

Foreat law. A particular system or 
body of laws relating to the forests of the 
crown. Bl'Own. 

FORESTALL. To intercept one's 
passage, particularly that of one travel
ling on the highway. Forestalling: the 
act or offence of intercepting or hinder
ing a traveller. 

Forestalling was chiefly nsed of a com
man-law offence, which, more fully ex
pressed, was forestalling the market. 
It consisted in hindering the transporta
tion of merchandise to market; as by 
buying up merchandise or victuals com
ing in the way to market j or dissuading 
persolls from bringing their goods or 
provisions there j or persuading them to 
enhance the price when there. As such 
practices make the market dearer to the 
fair trader, they were deemed an offence 
against public trade at common law, and 
also by Stat. 5 & 6 Edw. VI. j but since 
Stat. 7 & 8 Vict. ch. 24, this is no longer 
80. Compare ENGROSS. 

FORFEIT, V. Generally, to suffer a 
divestiture of one's property in a thing, 
without compensation, and as a conse
quence of some default or offence. It 
may, however, be used of money, in 
which case it imports a requirement to 
pay the sum mentioned, as a mnlct, or 
for a default or wrong. Forfeit, n.: a 
thing lost to its owner by way of punish
ment. FOlofeiture: penalty or punish-

ment for a default, wrong, or offenoe, by 
div\lsting the wrong-doer's title to some 
property, usually property involved in 
the wl'ong j the loss of lands or goods by 
reason of some act in contravention of 
law, or of some condition in a written 
document, expressed or implied. 

According to Blackstone (2 Com. 267), 
forfeiture is a punishment annexed by 
law to some illegal act or negligence, iu 
the owuer of lands, tenements, or here
ditaments, whereby he loses all his in
terest therein, and they go to the Pl!-rly 
injured, as a recompense for the wrong 
which either he alone, or the public to
gether with himself, hath sustained. 
Compare Id. 420, where forfeiture for 
crime is mentioned. Burrill says that 
forfeiture involves the ideas not only of 
loss by the delinquent party, but of 
transfer or surrender to some other, 
whether it be an individual or the state. 

Forfeit, in a provision in a contract that 
a party shall "forfeit" a specified sum on a 
breach, is equivalent to "penalty," within 
the rule that it does not import a binding 
agreement to liquid'l-te the damages, but that 
under it only actual damages ·can be recov
eree'!.. Taylor V. Marcella, 1 Woods, 302.; 
Salters V. Ralph, 15 Abb. Pro 273; Esmond 
V. Van Benschoten,12 Barb. 366; Richards 
V. Edick, 17 ld. 260. 

FORGERY. The name of a crime 
recogni~ed aud punished by the common 
law, in which it was defined to be the 
fraudulent makiug or alteration of a 
writing, to the prejudice of another's 
right. See 4 Bl. Com. 247. It is .now 
almost everywhere defiued by statnte j 
aud the statutory definitions have, upon 
the whole, operated to enlarge the mean
ing, to make some things forgeries which 
by the common law were not so. 

The instrument itself which has been 
forged is sometimes styled a forgery. 

As to the distinction between counter
feiting aud forgery, see COUNTERFEIT. 

Many definitions of the word in its gen
eral sense have been given. Thefraudulent 
making of a false writing, which, if genuine, 
would be apparently of some legal efficacy. 
2 Bisk. Crim. Law, § 524. 

The signing by one without authority, 
and falsely and with intent to defraud, the 
name of another to an instrument which, if 
genuine, might apparently be of legal effi· 
cacy or the foundation of a legal liability. 
State V. Thompson, 19 Iowa, 299; S. P. Ames' 
Case, 2 Me. 365; State V. Kimball, 50 Me. 
409; Commonwealth v. Chandler, Thach. Cr. 
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Cas. 187; Commonwealth v. Ayer, 3 Cush. 
150; People v. Krummer, 4 Park. Cr. 217 ; 
Barnum v. State, 15 Ohio, 717; Common
wealth v. Searle,2 Binn. 332; State v. Holly, 
2 Bay, 262; State v. Smith, 8 Yerg. 151. 

Forgery, speaking in general terms, is 
the false making or material alteration of 
or addition to a written instrument for the 
purpose of deceit and fraud. It may be the 
ma.king of a false writing purporting to be 
that of another. It may be the alteration 
in some material particular of a genuine in
strument by a change of its words or fig
ures. It may be the addition of some ma
terial provision to an instrument otherwise 
genuine. It may be the appending of a 
genuine signature of another to an instru
ment for which it was not intended. The 
false writing, alleged to have been made, 
may purport to be the instrument of a per
son or firm existing, or of a fictitious person 
or firm. It may be even in the name of pris
oner, if it purports to be, and is designed 
to be received as, the instrument of a third 
person having the same name. But, as a 
general rule, tbe writing falsely made must 
purport to be the writing of another party 
than the person making it. The mere false 
statement or implication of a fact, not hav
ing reference to the person by whom the 
instrument is execu~ed, will not constitute 
the crime. Commonwealth v. Baldwin, 11 
Gray, 197. 

Forgery, at common law, denotes a false 
making (which includes every alteration or 
addition to a true instrument), - a making, 
malo animo, of any written instrument for 
the purpose of fraud and deceit. Rex v. 
Coogan, 2 East P. C. 852. 

The making a false instrument with in
tent to deceive. Rex v. Coogan, 2 East 
P. C.853. 

The false making an instrument which 
purports on its face to be good and valid 
for the purposes for which it was created, 
with a design to defraud any person or per
sons. Rex v. Jones, 1 Leach, 366. 

The false making a note or other instru
ment with intent to defraud. Rex v. Parkes, 
2 Leach, 775. 

The false making of an instrument pur
porting to be that· which it is not; it is not 
the making of an instrument which pur
ports to be what it really is, but which con
tains false statements. Telling a lie does 
not become a forgery because it is reduced 
to writing. Be Windsor, 10 Cox Cr. Cas. 
118, 123; 6 Best !t S. 522. 

The making or altering of a document 
with intent to defraud or prejudice another, 
so as to make it appear to he a document 
made by another. Re Windsor, 10 Cox Cr. 
Cas. 118,124. 

The word forgery is "taken metaphori
cally from the smith who beateth upon his 
anvil and forgeth what fashion and shape 
he will." 3 Coke Inst. 169. 

It is a common mistake to suppose that, 
if a deed is really executed by the parties 
by whom it purports to he executed, it can-

not be a forgery. So far from this being 
the case, any material alteration of a writ
ten instrument, however slight, is a forgery. 
And it is forgery to affix a false date to a 
deed with intent to defraud; such false 
date b!'ing material. The essence of for
gery consists iu making an instrument to 
appear to be that which it is not. Mozley 
!t W. 

Forgery may be committed by making a 
note in the name of a fictitious p!'rson; in 
an assumed name; in the name of a bank 
which does not exist. It is not necessary 
to the offence that the note should be one 
which, if genuine, would be a valid and 
binding obligation. It is sufficient that the 
instrument purports to be good. The want 
of validity must appear OD the face of the 
paper, to relieve from the character of for
gery. United States v. Turner, 7 Pet. 132; 
United States v. Mitchell, Baldw. 366. 

Making a false paper, and signing it with 
a fictitious name, with felonious intent, is 
forgery. Riley's Case, 5 City H. Bee. 87; 
Gotobed's Case, 6 Id. 25. 

To constitute forgery, it is not essential 
that the handwriting should resemble his 
whose name is forged. Dobb's Case,6 City 
H. Rec. 61. 

A spurious writing over a geuuine auto
graph may properly be termed a forgery. 
Martine's Case,6 City H. Bee. 27; Caulkins 
v. Whisler, 29 Iowa, 495. 

When the question is whether words 
charging forgery are actionable, the word 
forgery does not necessarily mean a feloni
ous forgery, for whicb alone an action lies. 
Alexander v. Alexander, 9 Wend. 141. 

A forged bill is on!' to which the signa
tures of the officers of the bauk whence it 
purports to have been issued, are forged, or 
otherwise falsely affixed. It may be a le
gitimate or an illegitimate impression from 
the genuine plate, or it may be au impres
sion from a counterfeit plate. IGrby v. 
State, 1 Ohio St. 185. 

To forge is to make iu the likeness of 
something else: to counterfeit is to make 
in imitation of something else, with a view 
to defraud by passing the false copy for 
genuine or original. Both words, forgp.d 
and counterfeited, convey the idea of simili
tude. State v. McKenzie, 42 Me. 392. 

FORM. The shape or structure of a 
thing, as distinguished from the mate
rial of which it is composed; mode of 
arrangement. In law, most frequently 
an established method of expression or 
practice; a fixed way of proceeding; a 
formula. A model of an instrument, a 
pleading or other legal proceeding, con
taining the essential requisites so ar
ranged as to be used in accordance with 
the laws, is frequently termed a form; or, 
where a legal proceeding is pursued in 
the manner and order required by law, 
it is said to be in proper form. 
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A distinction is often made between 
matters of form and matters of sub
stance, particularly in the interpretation 
of statutes allowing amendment or 
waiver of formal defects in pleadings 
and other proceedings. With respect 
to ~eadings, the distinction is, that, 
where the matter pleaded is in itself 
insufficient, without reference to the 
manner of pleading it, the defect is sub
stantial; but, where the fault is in the 
manner of pleading, the defect is merely 
formal; and a similar principle is ap
plied to other proceedings. 

Forms of action. The various 
classes into ,which personal actions a,t 
common law were divided were termed 
forms of action. They were distin
guished by peculiarities in the writs, 
pleadings, and other proceedings, and 
in the judgment rendered, "correspond
ing in each form of action to the distinc
tive features of the particular cause of 
action. For definitions of the several 
forms of action, and the nature and inci
dents of each, their respective names 
should be consulted. As usually euu
merated, they are assumpsit, covenant, 
debt, detinue, replevin, trespass, trespass 
on the case, and trover. Account and 
annuity, which were formerly much in 
use, have become obsolete, or nearly so. 
The proceedings by mandamus and scire 
facias also sometimes included. 

Forms of actiou were generally adopt
ed in the United States as part of the 
common-law practice, and long contin
ued· in use; but in many of the states 
they have been abolished, and a uniform 
course of proceeding, regulated by a 
code of procedure or practice act, su bsti
tuted. A like change has been effect
ed in England by the supreme court of 
judicature acts of 1873 and 1875. Not
withstanding these changes, the princi
pIes- governing the distinctions between 
the several common-law actions are still 
frequently invoked, as applicable to like 
distinctions founded in the nature of 
different classes of causes of actions, or 
in the form of the proceeding found ap
propriate thereto, in jurisdictions where 
the technical forms are wholly abol
ished. 

FORMALITY. An established meth
od or rule of proceeding or of expres-

sion; usually necessary to make valid or 
regular the instrument, act, or proceed
ing with respect to which it is required 
or is accustomed to be observed. 

Formalities: robes worn by the magis
trates of a city or corporation, &c., on sol
emn occasions. Encyc. Lemd. 

FORMEDON. The name of a writ 
in old English common-law practice, 
which lay for any person interested in 
an estate-tail, where, upon an aliena
tion by the tenant in tail, working a 
discontinuance (q. v.), the right of such 
person was liable to be defeated. As 
only those who claimed in fee-simple 
were eutitled to an absolute writ of right, 
this remedy was provided for persons 
claiming by virtue of any entail, by the 
statute of Westminster 2d (13 Edw. I. 
ch. 1), passed in 1825. It was called 
formedon, because the plaintiff in it 

, claimed per formam doni, - according to 
the form of the gift. In modern times, 
it became nearly obsolete, having been 
superseded by the action of ejectment; 
and in 1833 it was abolished in Eng
land, with other real actions, by Stat. 3 
& 4 Wm. IV. ch. 27, § 36. 

The writ of formedem was of three kinds: 
a formedon in the descender, which was 
bronght by the heir in tail against the per· 
son to w hom his ancestor, the tenant in tail, 
had alienated the land; a formedem in the 
remainder, founded not, indeed, on the ex
press words, but on the equity of the above 
statute, which was bronght by the remain
der-man against a stranger, who, on the fail
ure of the issue in tail, had intrnded upon 
the land, and kept the remainder-man out 
of possession; a formedon in the reverter, 
brought under the like circumstances by 
the donor or his heirs, claiming in rever
sion. (Termes de la LeY_i Gawel,. 3 Rl. Com. 
191, 192.) Mozley If" W. 

FORNICATION. The act of unlaw
ful sexual intercourse, upon the part of 
an unmarried person. If one of the par
ties is married and the other is not, the 
first, according to the better view, is 
chargeable with adultery, the latter 
with fornication. 

Foruication is punishable by statute 
in some of the states, in others it is not. 

FORSWEAR. To swear to what is 
not true. Forsworn: having sworn 
falsely. The words do not necessarily 
import perjury; for one may be for
sworn by making oath to a falsehood 
before an officer or tribunal not compe-
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tent to administer the oath. Bouvier; 
and see Sheelyv. Biggs, 2 Har. {r J. 363. 

FORTHCOMING. An action in Scot
land by which arrestment is made effectual. 
The arrestment (q. v.) secures the goods or 
debts (i.e. t1).e debts due to the debtor) in 
the hands of the creditor or holder; the 
forthcoming is an action in which the debt 
is ordered to be paid, or the effects to be 
delivered up, to the arresting creditor. Bell. 

FORTHCOMING BOND. A bond 
often given to a sheriff who has seized 
property on attachment or execution, 
conditioned that the property 'shall be 
forthcoming; that the obligor will have 
it ready to' be delivered up. when re
quired by law, in the course of the pro
ceedings, upon which the sheriff intrusts 
the property to the custody of the 
obligor. 

IU FORTHWITH. When used in stat
, utes, orders, contracts, &c., reqniring 

an act to be done forthwith, means 
within a reasonable time, with conven
ient celerity. Burgess u. Boetefeur, 7 
Man. (r G. 481. 

In matters of practice, twenty-four 
hours being deemed it reasonable time 
for compliance with orders of court, as 
to service, payment of costs, and the 
like, forthwith has come to mean, very 
generally, "within twenty-four hours." 
See Champlin v. Champlin, 2 Edw. 328. 

When a defendant is ordered to plead 
forthwith, he must plead within twenty
four hours. When a statute enacts that 
an act is to be done forthwith, it means 
that the act is to he done within a reason
able time. Wharton. 

Forthwith seems to import that the re
quisite act shall be performed as soon as, 
by reasonable exertion confined to that 
object, it might he; and which must con
sequently vary according to the circum
stances of each particular case. 3 Chitto 
Gen. Pro 112; 4 Tyrwh. 837. 

A requirement in a fire policy, to give 
notice of loss forthwith, implies due dili
gence under all the circumstances. Ed
wards v. Lycoming County Mut. Ins. Co., 
76 Pa. St. 378. 

Fortior et potentior est dispositio 
legis quam hominis. The disposition 
of the law is stronger and more' effica
cious than that of man. The law some
times overrules the will of the individ
ual, and renders his expressed intention 
or contract ineffective. That this is 
true as a general principle is so familiar 
a fact, that it needs not to be formally 
set forth as a maxim; but in the con-

struction of contracts, of wills, &c., in 
which the intention of tbe parties, as 
expressed in the particular instrnment, 
has great weight, this maxim expresses 
a principle which controls even the plain 
intention of the writing. Even in the 
interpretation of a will, the rules of "law 
governing the dispositions of property 
by a testator absolutely control his ex
pressed intention, and render void any 
provision by him inconsistent with the 
dispositi() legis. 

FORTUITOUS. Resulting from un
avoidable physical causes. Compare 
ACCIDENT; ACT OF GOD; INEVITABLE. 

FORUM. The name of the place 
where courts were held and other pub
lic business transacted, in Rome and 
other cities of the Roman empire. 
Hence, a court; a judicial tribunal; the 
place where a remedy is sought; the 
place of jurisdiction. Thus the law of 
the forum -lex fori - means the law 
of the place where an action is insti
tuted. The word is also used in many 
other phrases, among which are the 
following: 

Forum conscientiae. The tribunal 
of conscience. 

Forum contractus. The court of 
the place where a contract is made. The 
place of making a contract, considered 
as a place of jurisdiction. 

Forum domicilii. The court of the 
domicile. The domicile of a defend
ant, considered as a place of jurisdiction. 

Forum ecclesiasticum. An ecclesi
astical court. The spiritual jurisdictitm, 
as distinguished from the secular. 

Fornm originis. The court of one's 
nativity. The place of a person's birth, 
considered as a place of jurisdiction. 

Forum rei. The court of the defend
ant; the same as the forum domicilii, 
q. v. Also, the court o.f the thing; the 
court of the place where the thing in con
troversy is; the same as the forum rei 
sitce, q. V. 

Forum rei gestae. The court of the 
transaction. The place where an act is 
done, considered as a place of jurisdic
tion. 

Forum rei sitre. The court where 
the thing is situated. The place where 
the property in controversy is situated, 
considered as a place of jurisdiction. 
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ForulD seculare. A secular court. 
The secular tribunal or jurisdiction, as 
distinguished from the ecclesiastical. 

FORWARDER. A person who re
ceives goods for transportation, and sends 
them forward to their destination, tak
ing upon himself the expenses of trans
portation, for which he receives a com
pensation from the owners, bnt who has 
no concern in the vessels or vehicles by 
which they are transported, and no in
terest in the freight, is termed a for
warder or forwarding merchant. Story 
Baillll. § 502; Roberts v. Tnrner, 12 
Johns. 232. Such persons combine in 
their business the double character of 
warehousemen and agents for a compeu
sation to forward goods. A ngell Carri
ers, § 75. The distinction between for
warde.\'s and common carriers is impor
tant with respect to the different rule of 
responsibility applied to each; a for
warder being required only to use good 
faith and ordinary diligence in the care 
of the goods and in forwarding them by 
responsible carriers. The same person 
may be both forwarder and carrier j as 
where he receives goods into his ware
house to be forwarded according to sub
sequent orders of the owner. 

An agreement" to forward " goods to a 
place designated for an agreed freight, 
held not a contract for forwarding, but for 
carrying. Krender v. Woolcott, 1 Hilt. 223; 
and see Blossom I). Griffin, 13 N. Y. 569. 

FOUR CORNERS. To take a writ
ten instrument by the four corners is a 
proverbial expression, meaning to read 
or construe it as a whole, to consider all 
its parts. 

FOUR SEAS. A term used in Eug
lish law for the four seas surrounding 
England; thus the expression within 
the four seas, infra quatuor maria, means 
within the territorial jurisdiction of 
England. 

FRANCHISE. A privil~ge emanating 
from the government or sovereign power, 
by grant, shown or supposed, and vested in 
an individual or body politic. Chicago 
City R. W. Co. v. People, 73 10,. 541. 

The word includes a privilege conferred 
by the legislature upon individuals, of 
managing and drawing a lottery. Com· 
monwealth v. Frankfort, 13 Bush, 185. 

It does not include immunity (of a cor
poration) from taxes. State v. Maine Cen
tral R. R. Co., 6ti Me. 488, 512. 

It may include an exemption from or-

dinary jurisdiction, and sometimes an im- J 
munity from tribute. (Termes de la Ley,· 
Cowel.) 1-

At the present day, the word is most fre-9y 
quently used to denote the right of voting' 
for a member to serve in parliament, whi.:!h d 
is called the parliamentary franchise; or 
the right of voting for an alderman or town 
councillor, which is called the municipal 
franchise. Mozley ~ w_ 

In England, a frlmchise is defined to be a 
royal privilege in the hands of a subject. 
In this country, it is a privilege of a public 
nature, which cannot be exercised without 
a legislative grant. State v. Weatherby, 45 
Mo. 17. 

A franchise is a privilege or immunity 
of a public nature, which cannot be legally 
exercised without legislative grant. To be 
a corporation is a franchise; the various 
powers conferred on corporations are fran
chises i the execution of a policy of insur
ance by an insurance company, and the 
issuing a bank-note by an incorporated 
bank, arc franchises. People v. Utica Ins. 
Co., 15 Johns. 387 ; snd 2 Abb. N. Y. Dig. 62!. 

It is a privilege emanating from the gov
ernment, by a grant, and vested in an in
dividual or body politic. Chicago City Ry. 
Co. v. People, 73 Ill. 54!. 

A franchise is a special privilege con
ferred by government on individuals, and 
which does not belong to the citizens of a 
country generally,.by common right. Cur
tis v. Leavitt, 15 N. Y. 9, 170; Bank of 
Augusta v. Earle, 13 Pet. 619, 595. 

It is essential to the character of a fran
chise that it should be a grant from the 
sovereign authority; and in this country 
no franchise can be held which is not de
rived from a law of the state. Bank of 
Augusta v. Earle, 13 P et. 519, 595. 

The term' franchise has several signifIca
tions, and there is some confusion in its 
use. When used with reference to corpo
rations, the better opinion, deduced from 
the authorities, seems to be that it consists 
of the entire privileges em braced in and 
constituting the grant. It does not em
brace the property acquired by the exercise 
of the franchise. Bridgeport v. New York, 
&c. R. R. Co., 36 Conn. 255. 

The word franchise has various signifi
cations, both in a legal and popular sense. 
A corporation is itself a franchise belong
ing to the members of the corporation and 
the corporation, itself a franchise, may'hold 
other franchises. So, also, the different 
powers of a corporation, such as the right 
to hol~ and dispose of property, are its 
franchises. In a popular sense, the politi
cal rights of subjects and citizens are fran
chises, such as the right of suifrage, &c. 
Pierce v. Emery, 82 N. H. 484. 

A franchise is in the nature of a vested 
rIght of property granted by the govern
ment, subject, in most cases, to the Pllr
formance of .conditions and duties on the 
part of the grantee. It is exclusive in 
character, and, 60 long as the grantee ful-
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fils the conditions and dnties imposed upon 
him by the grant, his rights cannot be im
paired or taken away by the government 
any more than any other private property. 
California State Teleg. Co. v. Alta Teleg. 
Co., 22 Cal. 398, 422. 

A franchise is property which may be 
transferred by sale or devise, and it will 
descend to heirs like other property; and 
the owner has the same security for its 
protection, under the constitntion, as has 
the owner of any other property. Enfield 
Toll Bridge CO. II. Hartford, &c. R. R. Co., 17 
Conn. 40; Norwich Gas Light Co. v. Norwich 
City Gas Co., 25 Ld. 19, 36. 

FRANK. Free. The word occurs 
in a few old compounds not entirely 
ohsolete. It has been retained as 'a 
single word, in modern times, to signify 
the privilege formerly enjoyed by certain 
high officers, both in Eng1and and in the 
United States, of sending letters free of 
postage. That privilege does not now 
exist to any considerable extent. While 
it continued, to frank was for an author
ized person to write upon the letter 
"free," signing his name and abbrevia
tion of office; after which it was carried 
without charge for postage. A frank was 
this certificate upon a letter, that it was 
entitled to go free. 

• To frank a letter means to send it post-
free, so that the person who receives it 
shall have nothing to pay. This is now 
done in the ordinary way by prepaying the 
postage; hence the word frank, like the 
French aifranchir, when applied to letters 
sent by post at the present day, signifies 
the prepayment of the postage. Bnt, for
merly, when the postage of letters was or
dinarily paid by the receiver, the word was 
applied to the privilege, then enjoyed by 
members of parliament, of sending letters 
free of duty. Mozley ~ W. 

Frankalmoigne. Is a species of tenure 
of lands, in England, granted by the owner 
to the church or to any monastic body, to 
hold to the church or monastery for ever, 
free (as the name denotes) of all manner of 
services to the donor for ever, save and ex
cept the saying of prayers and the distribut
ing of charity to the poor for the welfare 
of the soul of the donor and his family for 
ever. Brown. 

Frankchase. A liberty of free chase 
enjoyed by anyone, whereby all other 
persons having ground within" that compass 
are forbidden to cnt down wood, &c., even 
in their own demesnes, to the prejudice of 
the owner of the liberty. Cowel. 

Frank-fee is variously defined. 1. As 
that which is in the hands of the king or 
lord of any manor, being ancient demesne 
of the crown. 2. As that which a man 
holds by common law to himself and his 
heirs. 3. As a tenure in which no service 

is required. This is sometimes called an im
proper feud, because free from all service. 
Mozle.y go W. 

Frank-law. An obsolete expression 
for the fnll enjoyment of the common 
law, as a free subject or citizen; corre
sponding nearly to the American teun, 
civil rights. 

Frank-marriage. An old tenure of lands 
in England granted by the owner to his son
in-law upon his marrying into the family, to 
hold to such son-in-law and the heirs of the 
marriage free (as the name denotes) of all 
manner of services to the donor until the 
fourth generation, the sole consideration for 
the gift being the marriage itself. Brown. 

Frank-pledge. A system of surety
ship for good behavior, which anciently, 
in England, was required of each free
born man (with some exceptions) on 
attaining fourteen years of age; and 
was given for him by the heads of a 
body of ten households, among which be 
belonged. Mozley {r W. 

Frater fratri uterino non succedet 
in hoereditate paterna. A brothel' 
shall not succeed a uterine brothel' in 
the paternal inheritance. The rule of 
descent at common law excluding the 
half blood had a much more extended 
application than that expressed in this 
maxim; for under it a distant kinsman 
of the whole blood was admitted, to the 
total exclusion of -a much nearer kius
man of the ,half blood; and the estate 
should rather escheat to the lord, than 
descend to the half blood; although the 
fact that a person was of the half blood 
to the one last seised did not exclude 
him, if otherwise entitled, as if he were 
of the whole blood to those ancestors 
through whom the descent was derived 
by representation. 2 Prest. Abs. Title, 
447. But this rule of the common law, 
even in the limited sense expressed in 
the maxim, was snperseded in England 
by Stat. 3 & 4 Wm. IV. ch. 106; and 
has been changed by similar statutes in 
many. of the United States. 

FRAUD. A term very difficult of 
definition, at least without separating 
actual from constructive fraud. The 
wilful acquisition or attempt to acquire 
the property or defeat the rights of an
other by means which are deceptive and 
unjust, but not criminal, constitutes 
fraud in the former sense. A transac
tion which, if sustained, would operate 
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as a fraud, although, perhaps, not so in
teuded, is called a constructive fraud. 

Fraud was defined in the civil law as 
any cunning, deception, or artifice, used' 
to circumvent, cheat, or deceive an
other. Judge Story remarks in regard to 
this definition that it is "sufficiently 
descriptive of what may be called pos
itive, actual fraud, where there is an in
tention to commit a cheat or deceit upon 
another to his injury. But it can hardly 
be said to include the lal'ge class of im
plied or constructive frauds which are 
within the remedial jurisdiction of a 
court of equity. Fraud, indeed, in the 
sense of a court of equity, properly in
eludes all acts, omissions, and conceal
mentswhich involve a breach of legal or 
equitable duty, trust, or confidence justly 
reposed, and are injurious to another, 
01' by which an undue and unconscien
tious advantage is taken of another." 1 
Story Eq. Jur. § 187. 

A distinction similar to that between 
actual 01' positive fraud., and constructive 
fraud, is also made by the use of the 
terms fraud in fact and fraud in law j 
based on the difference between cases 
where fraud is mere matter of fact, and 
cases where it is a conclusion of law 
from the facts. 

Another distinction is that made be
tween fraud considered as a cause of 
action or a defence at law, and as a ground 
of relief by courts of equity. From the 
peculiar constitution and methods of 
procedure of the courts of law, they had 
not the power to deal with fraud other
wise than to punish it by inflicting 

. damages. The many forms of fraud 
against which specific relief of a preven
tive 01' remedial sort is necessary, there
fore, became the subjects of equity juris
diction. Hence it is somewhat inaccu
rately said, that certain transactions 
amount to fraud in equity, but not at 
law. 

The ordinary means of fraud are 
either false representations or conceal
ment as to facts, - often expressed by 
the Latin terms, suggestio falsi aut sup
pressio veri, q. v. But mere unauthor
ized, erroneous, or false statements, made 
by one contracting party to another, do 
not necessarily amount to fraud, s11ch as 
will avail in a court of law. The repre-

sentation or suppression of the truth 
must have been with the intention to 
deceive; and damage from such decep
tion must have resulted, to constitute a 
cause of action. 

The cases of fraud against which 
equity will give relief were classified by 
Lord Chancellor Hardwicke, in the case 
of Chesterfield v. Janssen, 2 Yes. 125, 
155, as follows: 1. Fraud may be actual, 
arising from facts and circumstances of 
imposition, which is the plainest case. 
2. Fraud may be apparent, from the in
trinsic nature and subject of the bargain 
itself, such as no man in his senses and 
not under delusion would make, on the 
one hand, and as no honest or fair man 
would accept, on the other, which are 
inequitable and unconscionable bargains; 
and of such even the common law has 
taken notice. 3. Fraud may be pre
sumed from the circumstances and con
dition of 'the parties contracting; and 
this goes further than the rule of law, 
which is, that fraud must be proved, not 
presumedj but it is wisely established 
in this court, to prevent taking surrep
titious advantages of the weakness 01' 

necessity of another, which, knowingly 
to do, is equally against conscience as 
to take advantage of his ignorance. 
4. Fraud may be collected or inferred 
in the consideration of a court of equity, 
from the nature and circumstances of 
the transaction, as being an imposition 
and deceit on other persons not parties 
to the fraudulent agreement. 5. Fraud 
may infect what are called catching bar
gains with heirs, reversioners, or ex
pectants, in the lifetime of the parents. 
These have been generally mixed cases, 
compounded of all or every species of 
fraud; there being sometimes proof of 
actual fraud, which is always decisive. 

Any comprehensive definition of fraud 
in the view of courts of equity seems to 
have been avoided, lest new cases might 
arise, which, if they should not fall within 
the definition, might prove to be without 
remedy. 

The effect of fraud, both at law and 
in equity, is to avoid a contract ab initio, 
whether the fraud be intended to operate 
against one of the contracting parties, 
01' against third parties, or against the 
public generally. But the party guilty 
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of the .fraud cannot, of course, in any 
case, hunself avoid the contract on the 
ground of the fraud. In many cases of 
fraud, especially actual or positive fraud, 
the wrong-doer is liable to an action for 
damages i but mere fraud without injury 
constitutes no cause of action. 

Fraud, to impair the obligations of a 
c0I!tract, may be either by false represen
tatlon; concealment of material circum
stances; underhand dealing; or taking ad
vantage of imbecility or intoxication. A 
distinction is taken between dolus mllius or 
that gross fraud for which there is no ex
cuse, and dolus bonus or some artifice such 
as those whicb it is well understood that 
merchants practise in order to enhance the 
value of what they sell. Fraud treated as 
a crime, is usually charged as ,! falsehood 
fraud, and wilful imposition." To show a~ 
atte'I!p~ to de~ud is not enough. Bell. 

It IS Impossible to separate deceit or arti
fice from fraud. The definition given in 
Bacon's Abridgment (tit. Fraud), viz., "the 
a.ct by which one . person unlawfully, de
signedly, and knowmgly appropriates to his 
o,,!,n .use 0e pr~rerty of another without a 
crImmal m tent, omits all the essential in
gredients of fraud, and embraces a multi
tude of acts which have never been sup
posed to be fraudulent. People v. Taylor, 
4 Park. Cr. 158. 

The modes of fraud are infinite and it 
has bee!l said that courts of equity have 
never laid down what shall constitute fraud 
or any general rule, beyond which they wui 
not go, on the ground of fraud. Fraud is 
however, usually divided into two larg~ 
classes: actual fraud and constructive fraud. 
Al! actu~l fraud may he defined to be some
t~mg said, d~me, or omitted by a person 
With the deSign of perpetrating what he 
must have known to be a positive fraud 
Constructive frauds are acts statements o~ 
omissions which operate as' virtual fra~ds 
o~ individuals, or which, if generally per
mitted, would be prejudicial to the public 
welfare, and yet may have been uncon
nected with any selfish or evil design' as 
~or instance, bonds and agreements ent~reJ. 
mto as a reward for using influence over 
another, to induce him to make a will for 
the beneflt of the obligor. For such con
tracts encourage a spirit of artifice and ' 
scheming, and tend to deceive and injure 
others. Smuh Man. Eq. 

Fraud consists of some deceitful practice 
or wilful device, resorted to with intent to 
deprive another of his right, or in some 
manner to do him an injury. As distin
guished from negligence, it is always posi
tive, intentional. Gardner v. Heartt 3 Den 
232. ' . 

But it may consist in the suppressiou of 
the truth, as well as in the assertion of 
falsehood. Allen v. Addington, 7 Wend. 
0,20. 

Fraud, in its general acceptation, may be 

defined the misrepresentation or conceal
ment of a material fact. But to constitute 
fraud in a legal sense there must be a mis
representation or concealment of a fact 
peculiarl! withi~the knowledge of the 
party gUilty of eIther, or some device must 
be used naturally calculated to lull the sus
picions ?f a .car~ful man, and induce him to 
forego mqUiry mto a matter upon which 
the o~er par~y has information, although 
s';lch mformation be ~o~ exclusively within 
hiS reach. And an omiSSIOn to communicate 
or concealment of facts must be attended 
by evidence of some trust or confidence re
posed by one party in the other. Vari ArB
dale v. Howard, 5 Ala. 596. 

To constitute such a fraudulent represen
tation as may be the subject of an action the 
representation must have becn false ~ust 
have ~en fraudulently made, and m~ t have 
occasioned damage. Fraus includes the idea 
of intentional deception. When one has 
made a false representation, knowing it to be 
~alse, the law mfers that he did so with an 
mtention to deceive. And when one has 
ma~e a representation positively, or pro
fessmg to speak as of his own knowledge 
~ithllut ~avins; any knowledge on the sub: 
lect, the mtentlOnal falsehood is disclosed 
and the intention to deceive is also inferred: 
Hammatt v. Emerson, 27 Me. 308. 

Any declaration which induces another 
to buy or sell upon the confidence that it is 
true, according to the common acceptation 
o.f t~~ .words used~ is :'fraudulent suppres
Sion, if the assertion 18 not strictly true as 
so understood, notwithstanding it may be 
true in some other sense different from the 
ordinary import. Blydenburgh v. Welsh, 
Baldw. 331, 337. 

The term fraud, as used in N. C. Const. 
art. 1, § 16, prohibiting imprisonment for 
debt except in cases of fra.ud comprehends 
n?t only: one's dishonest att~mpts to bafile 
hIS creditors, but also deceitful representa
tions in making a contract, and fraud in in
curring the liability, as, for instance an ad
ministrator's conversion of funds' of the 
estate to his own use. Melvin v. Melvin, 
72 N. C.384. 

Fraudulent contract. The phrase 
fraudulent contract, in a statute allowing 
divorces in cases of fraudulent contract is 
not to be taken in its popular sense, but in 
the technical meaning which it has obtained 
a~ applied to ~he ~ubject of marriage and 
divorce; and ImplIes a cause of divorce 
which existed previous to the marriage, 
and such a 0.n~ .as rendered the marriage 
unlawful ab Initio, as consanguinity cor
poral imbecility, or the like. Benton v. 
Benton, 1 Day, 111. 

Fraudulent conveyance. In a gen
eral sense, a transfer of property which 
is infected by any fraud, whether be
tween the parties or affecting third per
SOllS, may be styled a fraudulent convey
ance. But the term is usually applied 
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to transfers made by a person indebted 
or in embarrassed circumstances, which 
was intended or will necessarily operate 
to defeat the right of his creditors to 
have the property applied to the payment 
of their demands. 

If A practises a fraud upon B, affect
ing a conveyance between these parties, 
as, for instance, by misrepl'esenting the 
value of the property conveyed, this is 
not what is generally meant by a fraud
nlent conveyance. But if A, being in
debted to C, D, and E, conveys his prop
erty to B for the purpose of securing it 
against the claims of these creditors, 
this is what is termed, in view of the 
fraud upon the third persons (none is 
practised on the grantee), a fraudulent 
conveyance. 

'As applied to fraudulent conveyances, 
actual fraud, or fraud in fact, consists in tbe 
intention to prevent creditors from recover· 
ing their just debts by an act which with· 
draws the property of a debtor from their 
reach. Fraud in law consists in acts which, 
though not fraudulently intended, yet as 
their tendency is to defraud creditors if they 
vest the property of the debtor in his grantee, 
are void for legal fraud, which is deemed 
tantamount to actual fraud, full evidence 
of fraud, and fraudulent in themselves, the 
policy of the law making the acts illega\. 
McKibbin v. Martin, 64 Pa. St. 362. 

Active or meditated fraud in the disposi. 
tion of a debtor's property is cbaracterized 
by an actual dishonest intent governing the 
act. Constructive fraud may consist in in· 
nocently doing some act forbidden, or omit· 

, ting to do some act prescribed, by law. 
People v. Kelly, 35 Ea,·b. 444; B. c. sub nOIll . 

Caldwell's Case, 13 Abb. Pro 406. 

FRAUDS, STATUTE OF. See 
STATUTE OF FRAUDS. 

FRAUS. Fraud; deceit. The idea 
conveyed by the English word fraud is 
more frequently expressed in the civil 
law by the terms dolus and dolus malus. 
As to the distinction sometimes made 
between dolus and fraus, see DOLUS. 

Fraus est celare fraudem. It is a 
fraud to conceal a fraud. Concealment, 
even of the truth, may amount to fraud, 
as well as the most positive fraudulent 
statements. 

Fraus est odiosia et non presu
menda. Fraud is odious, and not to be 
presumed. The principle that fraud is 
not· to be presumed is true in a very 
limited sense only. The law does not 
presume fraud, where a less odious ex-

planation of the facts is equally consis
tent with all the circumstances of a case, 
and the burden of proof is on the party 
alleging fraud. But fraud may be pre
sumed, or rather may be conclusively 
inferred, from circumstances not amount
ing to direct proof. 

Fraus latet in generalibus. Fraud 
lies hid in general expressions. Com.
pare dolus versatur in generalibus. 

FREE. 1. Certain or honorable j the 
opposite of base j as free service, free 
socage. 

2. Privileged or individual; the op
posite of common; as a free cbapel, a 
free fishery, a free warren. 

3. Not held to apprenticeship or servi
tude, or under parental dominion; a.t lib
erty to act as one pleases, consistently with 
any obligations he may owe in the ordin
ary domestic relations, or assumed by con
tract, or imposed by the law of the land. 

Free bench. A sort of dower, al
lowed in copyhold lands. 

Free course. Signifies that a vessel 
has the wind from a favorable quarter. 

Free fishery. A franchise which 
gives a right of fishing in a public nav
igable river, to a person who has not 
any ownership on the soil. Sometimes 
used as equivalent to common of fish
ery. But the idea is that of a privilege 
of fishing free of any restriction, tax, or 
toll by the crown, not a public right. 

Free ships make free goods. This 
maxim signifies that goods on board a 
neutral vessel are free from capture, 
even though they are enemy property. 

Free socage. A feudal tenure, held 
by certain services which, though honor
able, were not military. 

FREEHOLD. An estate in real 
property, either of inheritance or for 
life'. The term is derived from the 
feudal law, in which it denoted the 
holding of a freeman, as distingnished 
from villeinage, q. V. See also ESTATE; 
FEE. As, originally, no man could re
ceive more, and no freeman would ac
cept less, than an estate for life, the 
early freeholds were probably merely 
life tenures. As, however, fees grad
ually developed into estates of inheri
tance, they were properly included in 
the meaning of freehold, which is there
fore often defined as including any : 
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estate of uncertain duration, which may 
possibly last for the life of the tenant at 
the least. Thus an estate granted to a 
widow during her widowhood is usually 
considered an estate of freehold. The 
term had become completely established 
in this sense long before the abolition of 
feudal tenures, and by far the greater 
part of the real property in England and 
the United States is now freehold prop
erty. The quality of indefinite duration, 
and the comparative freedom of tenure, 
are, and always have been, the peculiar 
qualities of freeholds. A term for years, 
for however long a period, and though 
far exceeding the duration of human 
life, is no freehold. 

A distinction is occasionally made be
tween freehold in deed and freehold m 
law. Freehold in deed is the rea] pos
session of land or tenements in fee, fee
tail, ur for life; and freehold in law is 
the right to such tenements before actual 
entry. 

An estate, to be a freehold, must possess 
these two qualities: 1, Immobility that is 
the property must be either land.' or som~ 
'interest i5suing out of or annexed'to land· 
and, 2, a sufficient legal indeterminate dur": 
tion; for, if the utmost period of time to 
which an estate can endure be fixed and de
termined, it cannot he a freehold. Wharton. 
. In Englan.d, the ~r~ freehold is in prac

tIce used, 1, In OpposLtlOn to leasehold· 2 in 
opposition to copyhold. ' , 

A leasehold interest, being an estate for 
a term of years, is hut a chattel interest 
and in law is less than an estate of freehold' 
however long the term may be. ' 

A copyhold interest was originally an es
tate at the will of the lord of the manor as 
it is still in name though not in fact· ~nd 
an estate at will is the smallest estate ~own 
to the law. And in their origin copyholds 
were deemed worthy the acceptance only 
of villeins and slaves. Freehold is even yet 
spokcn of in contradistinction to copyhold 
though the word freehold in a will. if ob~ 
viously used in contradistinction tC: lease
hold, may sometimes be held to include 
copyhold. Mozley t W. 

Estates of inheritance and for life shall 
continue to be denominated estates of free
hold. 1 N. Y. Rev. IStat. 722, § 6. 

FREEHOLDER. He who possesses 
a freehold estate. See FREEHOLD. 

By the ancient laws of Scotland free
holders were called milites; and fr~ehold 
in England, hath been sometimes taken i~ 
opposition to villenage, it heing lands in the 
hands of the gentry and better sort of ten
ants, by certain tenure, who were always 
freeholderA, contrary to what was in the 

possession of the inferior people held at the 
will of the lord. Jacob. 

FREELY. Without constraint and 
compulsion. Dennis v: Tarpenny 20 Barb 
371, 374; Merriam v. Harsen, 2 Barb. Ck. 
232; 4 Edw. Ck. 70. 

In a statute requiring that a deed by a 
married woman shall be accompanied by 
an acknowledgment that she executed the 
?eed freely, &c., t~e word freely does not 
Import that the wife must act without a 
motive, or execute the deed as a mere act 
of generosity; but it means without con
straint, coercion, or fear of injury from the 
hnsband. Merriam v. Harsen, 2 Barb. Ck. 
232. 

FREEMAN. As used in the Pennsylva
n.ia constitutional provisions declaring the 
rIght of suffrage, does not include the fe
male sex. Burnham v. Laning, 1 Pa. Leg. 
Gaz. Rep. 411; 9 Phila. 241. 

FREIGHT. The money paid for car
:i~ge of goods by se~ j or, in a larger sense, 
It IS taken for the prIce paid for the use of 
a ship to transport goods, and for the 
cargo or burden of the ship. Jacob. 
. Freight is a compensation for the car

rIage of goods. Palmer v. Gracie, 4 Wask. 
C. Ct. 110; Griggs v. Austin, 3 Pick. 20. 

The term freight has several different 
meanings; as the price to be paid for the 
carriage of goods, or for the hire of a ves
sel under a charter-party or otherwise· 
and sometimes it designates goods carriea' 
as " a freight of lime," or the like. But a; 
a subject of insurance, it is used in one' of 
the two former senses. Lord v. Neptune 
Ins. Co., 10 Gray, 109 . 

When used in a policy to describe the 
subject assured, freight has a well-settled 
and distinct meaning. It does not include 
cargo or goods laden on board. These are 
insured ~der the term goods, or cargo, or 
me~han~se! or words of like import. 
~relght sIgnlfie~ the earnings or profit de
rn·ed by the slup-owner or the birer of a 
8~ip ~rom the use of it himself, or by let
tmg It to others, or by carrying goods for 
others. ~t cannot be made to comprehend 
!he pr0!it whic~ the owner of a cargo, hav
rug no mterest In the vessel or earnings as 
su~h, expe~ts to derive f:om the transpor
tatIOn of hIS goods to theIr port of destina
tion. Minturn v. Warren Ins. Co., 2 Allen, 86. 

In the act of congress of 1851, ch. 43, § 3, 
- by which the owners of the vessel in 
fault for a collision are liable to the extent 
of the" freight then pending," as well as of 
the value of their vessel,-freight includes 
!he earnings of the vessel, in transport
mg the goods of her owners. Allen v. Mac
kay, 1 Sprague, 219. 

Where f!"eight is pledged generally the 
word will be understood to include' the 
~~ole freight for the voyage, which the ship 
IS In the course of earning, and not merely 
freight to be subsequently earned. The 
Zephyr, 3 Mas. 344-

FRESH. In the sense of recent, 0<>-
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curs in some phrases of technical mean
ing. 

Fresh disseisin. Formerly, a man 
might by his own act, and without re
sort to law, seek to defeat a disseisin 
within the first fifteen days after it was 
committed. A disseisin thus recent was 
called a fresh disseisin. 

Fresh force. In certain cases, by the 
custom or usage of a city or borough, a 
person disseised or otherwise wronged in 
respect of freehold lands therein, might 
have his remedy (without any writ out of 
the chancery), by a proceeding called a bill 
of fresh force, or an assise of fresh force, 
brought within forty days after the wrong 
committed, or title to him accrued. Moz
ley If" W. 

Fresh pursuit. Following imme
diately and with intent to reclaim or 
recapture an animal escaped, a thief 
flying with stole)} goods, &c. 

Fresh suit. By former English law, 
one who was robbed was entitled to have 
back his goods, if recovered, provided 
he secured the conviction of the felon 
by immediate prosecution, which was 
called fresh suit. 

FRIENDLY SOCIETY. A name 
used, chiefly in England, to designate 
a class of associations supported by sub
scription for the mutual relief and main
tenance of members, or their wives, 
children, relatives, or other nominees, 
against casualties; such as sickness, old 
age, or widowhood. Friendly societies 
were first authorized by statute, in 
Great Britain, in 1793, by the act 33 
Geo. III. ch. 54. This, with several 
subsequent acts on the same subject, 
was repealed in 1829 by the act of 10 
Geo. IV. ch. 56, by which a more favor
able system was introduced. From 1829 
to 1850 these societies became more and 
more numerous, and the interests in
volved in them grew very' important. 
In 1850, the whole law relating to these 
societies was consolidated by the act 13 
& 14 Vict. ch. 115, which act, and the 
subsequent statutes 18 & 19 Vict. ch. 63, 
and 21 & 22 Vict. ch. 101, give details 
of their organization and administra
tion, as they have been conducted down 
to a recent date. By the Stat. 23 & 24 
Vict. ch. 58, provision has been made 
for the winding up and dissolution of 
such societies. See also the act 25 & 26 

Vict. ch. 87, relative to industrial and 
provident societies. 

FRIVOLOUS. Has been the subject 
of some adjudications, with reference 
to statutory provisions authorizing the 
courts summarily to strike out a frivolous 
answer or plea; the result of which is 
that plaintiff can obtain judgment as if 
the action were undefended, instead of 
awaiting the call of the cause on the cal
endar of issues. Such provision was 
made , by the English common-law 
amendment act; also by the New York 
code of procedure, and by similar codes 
in other states. In this use of the term, 
it means an answer which controverts 
no material allegation in the complaint, 
and presents no tenable defence. Lef
ferts v. Snediker, 1 Abb. Pro 41; Brown 
v. Jennison, 3 Sandf. 732; see also 
SHAM, and Hull v. Smith, 8 HoUl. Pro 
149; a plea clearly insufficient upon its 
face, and' therefore presumably put in 
for purposes of delay, or to embarrass 
the plaintiff. Brown. A frivolous an
swer is not necessarily an irrelevant one. 
Fasnacht v. Stehn, 5 AM. Pro N. S. 338. 
The rule is sustained by many decisions 
in New York, that a pleading should 
not be struck out as frivolous , unless 
its insufficiency is so manifest that the 
court can determine it upon bare inspec
tion, without argument. 

FROM. Descent" from" a ' parent can
not be construed to mean descent through a 
parent. Gardner v. Collins, 3 Mas. 398, 2 
Pet. 58; Case II. Wildridge, 4 Ind. 51. 

In the interpretation of contracts, where 
time is to be computed from a particular 
day or a particular event, as when an act 
is to be performed within a specified period 
from or after a day named, the general 
rule is to exclude the day thus designated, 
and to include the last day of the sjleci
fied period. Sheets V. Selden, 2 Wall. 
in 

A statute imposing a new rate of duty 
on goods imported " from and after" the 
passage of the act, applies to goods im
ported upon the day when tbe act took 
effect. Arnold V. United States, 9 Granch, 
104; 1 Gall. 248. 

The offence of sailing .. from a port" 
with an intent to engage in the slave-trade, 
is not committed, unless the vessel sails out 
of the port. United States V. La Coste, 2 
Mas. 129, 137. 

The expression" from" or .. to" an ob
ject excludes the terminus. Bonney v. 
Morrill, 52 Me. 252. 

From a street, does not necessarily mean 



FRUCTUS 526 FUNCTUS 

from its nearest line. Pittsburg v. Clay, 
74 Pa. St. 259. 

The words, from a town or city, used in 
a charter granted to a railroad company, 
are to be taken inclusively,) and'in the con
struction of the road the company may 
enter the corporate limits of such town or 
city. Tennessee & Alabama R. R. Co. v. 
Adams, 3 Head, 596. To the contrary, 
North-eastern R. R. Co. 11. Payne, 8 Rich. L. 
177. 

m an act to provide for the construction 
of a highway between the villages of H 
and M, appointing commissioners to alter, 
&c., the public road" leading froni the vil
lage of H," held that" from" should he con
strued inclusively to effect the purpose of 
the act. Smith v. Helmer, 7 Barb. 416. ' 

By a contract, dated Nov. 25, 1848, A 
bound himself to pay a certain sum, if, at 
the expiration of one year from the date, 
B should perform a certain act. Held, that 
the doing the act by B on Nov. 26, 1849, 
was a seasonable performance. Oatman v. 
Walker, 33 Me. 67. 

Where a statute requires a stream to be 
kept open, for the free passage of fish, 
"from" May 5 to July 5, May 5 is excluded. 
Peables v. Hannaford, 18 Me. 106. 

A lease for a term of years "from the 
first day of July," commences to run on the 
second of July. Atkins v. Sleeper, 7 Allen, 
487. 

The custom of the place determines 
whether a lease" from" a day includes or 
excludes the day. Wilcox u. Wood, 9 
Wend. 346. 

The phrase, from a day, is to be con
strued to include or to exclude the day, 
according to the apparent intention of the 
parties as gathered from the context, the 
subject-matter, and all admissible evidence. 
Deyo v. Bleakley, 24 Barb. 9. See DAY. 

FRUCTUS. Fruit. Used generally in 
the plural, the singular and plural being 
the same in form, meaning the organic 
productions of a thing; the increase; the 
profits; also, the right to use the fruits 
or profits; the usufruct. 

Fructus industriales. Industrial 
fruits; or, sometimes, .fructus indus
trice, -fruits of industry. The fruits, 
profits, or increase of a thing obtained 
by the labor or industry of man, as dis
tinguished from those produced by the 
powers of nature. Such are crops of 
grain. Emblements are so termed. 

The expression fructus industriales in
cludes peaches, for they are the product of 
periodical planting and culture. Purner v. 
Piercy, 40 Md. 212. 

Fructus naturales. Natural fruits. 
The fruits, profits, or increase of a thing 
produced by the powers of nature solely. 
Such are the fruits of trees growing 

without cultivation; the young of ani
mals; wool. 

Fructus pendentes. Hanging fruits. 
Fruits or increase of s thing, while re. 
maining united with the thing which 
produces them. They are considered a 
part of the principal thing. The term 
fructus stantes - standing fruits - is 
sometimes used in the same sense. 

Frustra petis quod mox es resti
turus. In vain you ask that which im
mediately you will have to restore. A 
maxim of the civil law, denying to a 
party the right to recover money which 
he may immediately be compelled to re
fund to the party from whom he claims 
it. It has sometimes been applied under 
the common law; as in the case of one 
partner seeking to recover a demand 
from the partnership of which he is a. 
member. Story Partnership, § 221. 

FUGITIVE. See EXTRADlTION; 
FLEEING. 

FULL. Occurs in several phrases 
which have a· technical signification. 

Full age. The age at which one at
tains full personal rights and capacities; 
majority; generally, in England and the 
United States, the age of twenty-one 
years. 

Full blood. A term in the law of 
descent indicating that the persons 
spoken of are posterity of the same mar
ried pair. Thus two brothers are broth
el'S of full blood if born in wedlock of 
the same father and mother. See HALF 
BLOOD; ',,"HOLE BLOOD. 

Full court. A session of a court 
composed of several judges, at which all 
are present. 

Functus officio. Having discharged 
the office; having performed the func
tion. One who bas fully performed,his 
official functions, and whose official au
thority has consequently ceased. Also, 
a thiug, particularly an instrument or 
writing of any kind, which has fulfilled 
its purpose, and has therefore become of 
no virtue or effect. The phrase is gen
erally, and more properly, applied to 
persons; as to an arbiter, who, when be 
has rendered his decision, is functus 
officio, arid can do nothing more by way 
of modification or review of his award. 
But the term is also applied to things; 
as to a writ executed and returned, or a. 
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bill of exchange received by the drawee 
and pas'sed to the credit of the holder, 
and which, being then functus officio, 
cannot be further negotiated. 

FUNERAL EXPENSES. This term 
comprehends more than the shroud, the 
coffin, and the grave. Sucb expenses may in
clude carriage-hire, vaults, and tombstones. 
Donald v. McWhorter, 44 Miss. 124. 

Furiosi nulla voluntas est. An in
sane person has no will. The law re
gards an insane person as not possessing 
the power of intelligent exercise of his 
will, upon which both civil and criminal 
responsibility depend. An insane per
son cannot give the assent which is es
sential to constitute a valid contract or 
create an obligation binding upon him, 
or make a conveyance or other disposi
tion of his property. And, if unable to 
distinguish between right and wrong, he 
is incapable of the exercise of the will 
constituting the intent, which is an es
sential ingredient in crime. The latter 
application of the maxim is sometimes 
thus expressed, furiosus solo furore puni
tur, - an insane person is punished 
by his madness alone; that is, an in
sane person is not punishable for his 
acts. 

FURNITURE. Includes that which 
furnishes, or with which any thing is fnr
nished or supplied; whate'l"er must be sup
plied to a house. a room, or the like, to 
make it habitable, convenient, or agree· 
able; goods, vessels, utensils, and other 
appendages necessary or conveuient for 
housekeeping; whatever is added to the 
interior of a house or apartment, for use or 
convenience. Bell v. Golding, 27 Ind. 173. 

A bequest of "stock, plantation utensils, 
and household furniture" will not pass 
stills, boilers, smiths' tools, casks, &c., nor 
hogs fattening on the plantation of the tes
tator. Kendall v. Kendall, .5 Munf. 272. 

A cooking-stove is an article of hOUSE
hold furniture, necessary for upholding life, 
within the meaning of a statute exempting 
articles from attachment and execution. 
Crocker v. Spencer, 2 D. Chip. 68; Hart v. 
Hyde, 5 Vt. 328. 

A piano-forte is not so exempt. Dunlop 
v. Ed/?ierton, 30 Vi. 224; compare Tanner 
v. Billings, 18 Wis. 163. 

A wooden statue of an elepbant in red 
top-boots, which was used as a sign in front 
of the" Elephantine Boot and Shoe Store," 
boots and shoes beiog hung over it, was 
beld to be included in two mortgages of 
goods in the store, by the term" furniture" 
in the first, and "signs and furniture" in 
tbe second. Curtis v. Martz, 14 Mich. 506. 

A bequest of "all my bousehold furni-

ture u will pass all bousehold effects except 
those kept for traffic or merchandise, in-. 
cluding. the furniture used by the testator 
in a boarding-scbool in which he lived. 
Hooper's Estate, 6 Phila. 364, 1 Brews. 462. 

A bequest of all the testator's "house
hold goods and furniture," passes every 
thing about the house tbat bas usually been 
used therewith, and that will tend to the 
comfort and convenience of the house
holder. Carnagy v. Woodcock, 2 Munf. 234. 

Plate used in the family passes under a 
conveyance of "household goods and furni
ture." Bunn v. Winthrop, 1 Johns. CI.. 329. 

FUND. To fund a debt is to pledge a 
~pecific fund to keep down interest and re
duce the principal. When extinguishment 
of the debt is the object prominently con
templated, the provision is called a sinking 
fund. The term fund was originally ap
plied t{) a portion of the national revenue 
set apart or pledged to the payment of a 
particular debt. Hence a funded debt was 
a debt for tbe payment of the principal or 
interest of whicb some fund was appro
priated. Ketchum v. City of Buffalo, 14 
N. Y. 356, 367, 377, 21 Barb. 294. 

A direction in a will to settle up and 
fund an estate so far as practicable, ordi
narily signifies, to capitalize with a view to 
the production of interest. Stepbens v. 
Milnor, 24 N. J. Eg. 358. 

FUTURE. That which may be or 
will he hereafter. 

Future earnings. This term, used in a 
statute regulating trustee process, which 
declares an unrecorded assignment of 
future earnings invalid against such pro
cess, includes money to become due for 
labor and services rendered and materiais 
furnisbed under an entire contract for 
building a house, by the terms of which 
such labor and materials are to be paid for 
when tbe house is completed. Somers v. 
Keliher, 115 Mass. 165. 

Future estate. An estate which is 
to commence in possession in the future. 
Such estates are otherwise termed ex
pectancies, or estates in expectancy. 
They include remainders and reversions, 
and would include also estates limited to 
commence at a future time, without any 
particular estate to support them in the 
mean time, were not such estates gen
erally prohibited. This definition ex
presRes the sense in which the term is 
usually employed in English and Amer
ican law; hut in New York a future es
tate is defined by statute to be "an es
tate limited to commence in possession 
at a futnre day, either without the in
tervention of a precedent estate, or on 
the determination by lapse of time, or 
otherwise, of a precedent estate created 
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at the same time." 1 N. Y. Rev. Stat. 
723, § 10. This definition excludes re
versions, which cannot be sa;id to be 
created at the same time, becanse they 
are a remnant of the original estate re
maining in the grantor. The same 
statute, therefore, divides estates in ex
pectancy into estates commencing at a 
future day, denominated fnture estates, 

and reversions . See ESTATE; REMAIN
DER ; REVERSION. 

Fnture extensions. This phrase, in a 
railway contract for tolls on .. any future 
extensions or branches," does not include a 
future extension not authorized at the time 
of the contract, but only such extensions as 
had already been authorized by law. Mor 
ris, &c. R. R. Co. v. Sussex R. R. Co., 20 
N. J. Eq. 542. 

G. 
G, in law French, seems to have been a 

letter of equivalent force with the Eng
lish W; hence the two forms of some 
words, such as "gage" and "wage," 
meaning to give security; "garranty," 
now "guaranty," and "warranty." 
Burrill. The words "guardian," for
merly " gardiall," and "warden," also 
"ward," seem to present the same in
terchange of the two letters. 

GAGE. Security; something given 
to assure a payment or performance. 
Only important at the present day as 
entering into the word mortgage (q. v.), 
i.e. dead pledge, a security not delivered 
to the creditor. 

.GAME. 1. A general term for an
imals of a wild nature, usually pursued 
or sought by sportsmen for amusement. 
As generally used, the word seems prom
inently to snggest birds; but it embraces 
beasts, and in special connections may 
probably include fishes. But no general 
definition can be given indicating species 
that are within the term; for its exten
sion vades in different localities, accord
ing to differences in the fauna of differ
ent regions, in the habits of various 
communities, and the statutes of differ
ent jurisdictions. 

Game-keeper. One who has the care 
of keeping and preserving the game, being 
appointed thereto by a lord of a manor. 

Game laws. Laws regulating the 
taking or killing of birds, beasts, or 
fishes within the character or class 
deemed game. Snch laws have long 
been in force in England, founded 
chiefly on the idea of protecting the 
right of taking game, as a privilege of 
certain classes, particnlarly laud-owners. 

This being their basis, they seem to have 
been gradually relaxed, in accordance 
with the decline of monopolies ,and 
special privileges, and the growing rec·· 
ognition of popular rights. Through
out the United States, an opposite ten
dency is noticed. The chief basis of 
what are called game laws in this coun
try is the preservation of the breed of 
the animals embraced, in view of their 
value to the general public for food and 
for sport. Hence the game laws of the 
states are generally aimed at preventing 
destruction during the breeding season; 
and such laws have grown rapidly in 
number, stringency, and rigor of enforce-
ment during recent years. . 

2. A term applied to distinguish a 
class of amusements. In popular use, 
the term has probably a broader mean
ing than in law. Webster defines it, a 
contrivance, arrangement, or institution 
designed to fW"Ilish sport, recreation, or 
amusement; and Worcester, any sport 
or amusement, public or private, usually 
as a match for the trial of skill or luck. 
But what gives occaaion for the nse of 
the word at all in jurisprudence is the 
tendency of certain devices for amuse
ment to incite the players to ventnre 
stakes, or third persons to make bets or 
lay wagers, on the success of one of the 
parties; hence the distinguishing element 
of "a game" seems to be that it is de
signed to amuse or interest by inciting 
emulation between rival parties, in com
peting for a single success. Gaming, 
however: means not merely playing any 
game, but uniting in a game the terms 
of which are that the winner shall re
ceive something of value from the loser. 
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Gambling seems to be an equivalent 
term to gaming; we observe no impor
tant practical difference between the two 
words. 

Gaming is sometimes used for engage
ments between third persons, to give 
and receive value, according to the re
sult of a game; but for this, betting is 
the preferable term. Gaming is the act 
of persons who engage in playing a 

• game for stakes. The engagement of 
persons not players to pay money on 
the event of a game is more accurately 
called a bet or a wager. See BET. 

It is the game, and not the name by which 
it may he called, that determines whether 
playing it is in violation of law or not· the 
law is not to be evaded by changing the 
name by which it was known when prohib
ited. Smith v. State, 17 Tex. 191. 

In the popular mind, the universal ac
ceptation of "game of chance" is such a 
game as is determined entirely or in part by 
lot or mere luck, and in which judgment 
practice, skill, or adroitness have honestly 
no office at all, or are thwarted bv chance. 
As intelligible examples, the games with 
dice, which are determined by throwing 
only, and those in which the throw of the 
dice regulates the play, or the hand at 
cards depends upon a dealing with the face 
down, exhibit the two classes of games of 
chance. A game of skill on the other 
lland, is one in which nothing Is left to 
chance. State v. Gupton, 8 Ired. L. 271. 

Illegal gaming implies gain and loss be
tween the parties by betting, such as would 
excite a spirit of cupidity. Paying for the 
table by the rub is not gaming within the 
meaning of the law which makes the house 
a nuisance. People v. Sergeant, 8 Cow. 139. 

It is not gaming to play on a licensed 
billiard-table, the loser to pay for the use 
of the table, for that is in accordance with 
the rule of the game, and the winner makes 
no profit by it, which is of the essence of 
gaming. Blewett v. State, 34 Miss. 606. 

Playing cards, dice, or any game of haz
ard, to determine who shall pay for liquor, 
or for any other article, is illegal gaming. 
Commonwealth v. Taylor, 14 Gray, 26; 
Commonwealth v. Gourdier, Id. 390· Mc
Daniel v. Commonwealth, 6 Bush, 326: 

Gambliug includes playing billiards for 
the use of the tahle, or for beer, oysters or 
cigars. State v. Bishel, 39 Iowa, 42; c~m
pare Clark v. State, 49 Ala. 37. 

held synonymous with betting. State d . 
}'earson,2 Md. 312; Wolz v. State,33 Tei. 
331. 

The term gaming apparatus does not 
include animals, such as fighting-cocks. 
Coolidge v. Choate, 11 Mete. (Mas.,.) 7!-l. . 

Nor billiard-tables. See State v. Hope 
15 Ind. 474. ' 

A billiard-table is a gambling-table. Pe~ 
pie v. Harrison, 28 Hozl]. Pr. 247; and see 
Smith v. State, 22 Ala. 54. 

Betting on bagatelle is a violation of 
Va. Code, ch. 198, § 4, against" any game 
except bowls, chess," &c. Neal's Case 22 
Gratt. 917. ' 

A pack: of cards is not a gambling de
vice within the meaning of Kan. crimes act 
§ 232. State v. Hardin, 1 Kan. 474. ' 

Cock-fighting is an unlawful game ot 
sport; and an innholder who suffers any 
person resorting to his premises to use or 
exercise that game or sport there is indict
able under Rev. Stat. ch. 47, § 9. Com
monwealth v. Tilton, 8 Mete . (Mass.) 232. 

Under Tennessee statutes to prevent 
gaming, it is an indictable offence to bet on 
a cock-fighting match. Bagley v. State, 1 
Humph. 486. 

The game called "equality" is a "de
vice" prohibited by Md. act of1797, ch. 110. 
United States v. Speeden, 1 Cranch O. Ct. 
535. 
. An election is not a game, nor can bet

ting on an election be deemed within a stat
ute against gaming. Woodcock v. Mc
Queen, 11 Ind_ 14; State v. Henderson, 47 
!d. 127; but see Gordon v. Casey, 23 Itt. 70. 

Whether a faro bank is necessarily a 
c~mmon gaming-table, see United States v. 
Rmggold, 5 Cranch C. Ct. 378· United 
States v. Milburn, !d. 390; 4 'ld. 719; 
United States v. Cooley, Id. 707. 

A gift enterprise, in which a trades
man sets. his wares at market value, and by 
way of mducement to purchase gives each 
purchaser a ticket whereby he is entitled to 
a chance to win certain articles the result 
to be determined by chance, is gaming. 
Bell v. State, 5 Sneed, 507. 

. H?rse-trotting or horse-racing is a game, 
wlthm a statute to prevent gaming. Ellis 
v. Beale, 18 .We. 337; Tatman v. Strader, 
23 IU. 493; Cb~esum v. State, 8 Blackf. 332; 
Wade v. Demmg, 9 Ind. 35; Shropshire v. 
Glasscock, 4 Mo. 586; Boynton v. Curle, !d. 
~~~; and see Haywood v. Sheldon, 13 ./ohns. 

G~ming includes betting on a horse-race. 
GarrISon v. McGregor, 51 Ill. 473. 

A horse-race is not a "game of hazard 
or. skill," within the meaning of GOUld's r2l" 371, §§ 9, 10. State v. Rorie,23 Ark. The offence of gaming is complete by 

playing once, and dops not require a repeti
tion of it. Cameron v. State, 15 Ala. 383· Horse-racing is not a game of chance 
Swallow v. State, j!() ld. 30. ' within the meaning of the Iowa statnte t~ 

If a party plays at a game, knowing that pre."ent and punish gambling. Harless v. 
others the betting, he is guilty of gaming Ulllted States, 1 Morr. 169. 
under are statutes of Tennessee. Smith v'. A h . . orse-race. is not a gambling device 
State, 5 Humph. 163. Within the meanmg of Mo. crimes act, art. 

Gaming, in certain statutory connections, 8, § 17. State v. Hayden, 31 Mo_ 35. . 
.VOL. I. 34 
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Horse-racing along a public road is not 
gaming, in the sense of Tenn. Code, § 4882. 
Harrison v. State, 4 Ooldw. 195. 

Betting on a horse-race is not gaminlt, 
within the meaning of Va. crimes act of 
March 14, 1848, § 10. Shelton's Case, 8 
Gratt.592. 

That "game," "gaming," and "gam
bling," include keno, see Miller v. State, 48 
Ala. 122; Trimble v. State, 27 Ark. 355; 
Portis v. State, ld. 360; New Orleans v. 
Miller, 7 La. Ann. 651. 

The game of loto is a gambling de
vice, and keeping a loto-table at which the 
game is played for money is indictable. 
Lowry v. State, 1 Mo. 722. 

Betting upon the game of pool is within 
the prohibition of a statute against gaming. 
State v. Jackson, 39 Mo. 420. 

Selling prize candy-packages is gaming, 
and indictable. Eubanks v. State, 3 Heisk. 
488. 

A ralRe held not to be within the prohi
bition of certain statutes against gaming. 
Norton v. State, 15 Ark. 71; Common
wealth v. Garland, 5 Rand. 652. 

The game of rondo is not a gambling 
game within the statute prohibiting bank
ing games, and is not an indictable offence 
by statute or at common law. State v. 
Hawkins, 15 Ark. 259. 

When stocks are bought and sold, al
though upon speculatiou, if they are to be 
delivered, it is not a gambling transaction. 
Smith v. Bouvier, 70 Pa. St. 325. 

A ten-pin alley at a watering-place, kept 
for public play, and used solely for the ex
ercise and amusement of guests, without 
charge or profit, is within the statute 
against gaming. Spaight v. State, 29 Ala. 
32. 

A ten-pin alley, kept for hire by the 
game, where the practice of the loser of the 
game paying for the use of the alley is 
habitually suffered, is not on this account 
a common gaming-house. State v. Hall, 32 
N. J. L. 158. 

GAOL. See JAIL. 

GARNISHMENT_ Originally, a 
notice or warning of the pendency of a 
cause, given to a person not a party, to 
enable him to appear and explain his 
interest in the subject Qf the suit. 

In suits involving collection of debts 
by attachment of funds which may be 
owing from a third person to the debtor, 
it is necessary to give the third person 
warning of the suit, that he may appear 
and disclose tbe nature and amount of 
his indebtedness_ Hence, in several of 
the states, attachment is known in 
this branch of that remedy as garnish
ment. The third person warned is 
called a garnishee. He is said to be 
garnisheed, or, sometimes, garnished. 

There is some confusion in the use of 
these two orthographies; if there is a 
distinction, it seems to be that the per
son warned is" garnisheed," the fund or 
property sought to be secured is "gar
nished." See ATTACHMENT. 

Garnishment was in use in England, 
in cases of detinue of charters, thus: a 
defendant might allege that certain 
deeds were delivered to him by the 
plaintiff and another person upon condi
tion, and pray that the other person 
might be warned to p)ead with the 
plaintiff as to whether the conditions 
were performed or not, he, the defendant, 
being willing to deliver the property to 
the party entitled to it; and thereupon 
a process of garnishment, monition, or 
notice might issue, and all parties be 
brought before the court, that all the 
interests might be determined. It was 
thus analogous' to interpleader. Termes 
de la Ley; 3 Reeve Hist. Eng. Law, 448. 

Garnishment is a proceeding to apply 
the debt due by a third person to a judg
ment defendant, to the extinguishment of 
that judgment, or to appropriate effects be
longing to a defendant, in the hands of a 
third person, to its payment. Strickland 
v. Maddox, 4 Ga. 393. 

The object of garnisheeing is to know 
whether a party has funds in his hands be
longing to another, against whom plaintiff 
either has or expects to get judgment; so 
that, after he has obtained judgment, he 
may also obtain judgment against the gar
nishee, for the amount of his judgment 
against the debtor, or for so much as there 
may be f,unds in the hands of the garnishee, 
due or belonging to the debtor. Rose v. 
Whaley, 14 La. Ann. 374. 

The proceeding of garnishment, as regu
lated by the Arkansas statute, is anoma
lous, being partly legal and partly equi
table. It is a civil suit, and not mere pro
cess of execution to enforce a judgment 
already obtained. Tunstall v. W orthing
ton, Hempst. 662. 

The word garnishee is especially applied 
in law to a debtor who is warned by the 
order of a court of justice to pay his debt, 
not to his immediate creditor, but to a cred
itor of that creditor. The order is called a 
garnishee order; and the process of laying 
hold of debts due to a judgment debtor, in 
order to satisfy the demands of the judg
ment creditor, Is called attachment, or, in 
Scotland, arrestment. Mozley ~ w. 

A garnishee is, in the eyes of the law; a 
mere stakeholder, a custodian of the prop
erty attached in his hands in the garnish
ment proceeding. Schindler v. Smith, 18 
La. Ann. 476. 

GAUGER. The title of an officer 
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employed chiefly in administration of 
customs, excise or internal revenue laws, 
whose function is to examine all tuns, 
pipes, hogsheads, barrels, and tierces of 
wine, oil, and other liquids, and, if found 
correct, to give them a mark of allow
ance, as containing lawful measure. 

GAVELKIND. A species of tenure 
of lands which still governs throughout 
most of the county of Kent in England; 
and is also to be found in some other 
parts of the kingdom, and which is sup
posed to have been the general custom 
of the realm in Saxon times, or down to 
about A.D. 1066; since which the feudal 
law of primogeniture superseded it. The 
principal characteristics of this tenure 
are these: 

At the age of fifteen, the tenant is of 
age sufficient to alien his estate by feoff
ment. 

The estate never escheated in case of 
an attainder for felony. 

The tenant may dispose of the lands 
by will. 

The lands descend, on an intestacy, 
not to the eldest son, but to all the sons 
together. 

The widow is endowed of half the 
lands of which her husband died seised, 
and the husband is tenant by curtesy of 
the half, although he may have no issue 
by his wife; but the estate of the hus
band or wife ceases by a second mar
riage. Termes de la Ley; Cowel; 1 Bl. 
Com. 74, 75; 2/d. 84, 85; 4/d. 408; 1 
Steph. Com. 54, 210, 213; 4 ld. 483; 
Wharton. 

GAZETTE. The official publication 
of the English government, also called the 
"London Gazette." It is evidence of acts 
of state, and of every thing done by the 
queen in her political capacity. Orders of 
adjudication in bankruptcy are required to 
be. published therein; and the production 
of a copy of the "Gazette," containing a 
copy of the order of adjudication, is evi
dence of the fact. MozleY!f- W. 

GEMOT, or GEMOTE. A Saxon 
word signifying meeting. It occurs in 
some old compounds, naming the vari
ous public meetings known in Saxon 
times. The principal ones were: 

The folc-gemot, or general assembly 
of the people, held in a city or town, or 
consisting of the whole shire. It was 
held annually. 

The shire-gemot, or county court, 
which met twice during the year. 

The burg-gemot, which met thrice in 
the year. 

The hundred-gemot, or hundred court, 
which met twelve times a year in the 
Saxon ages; but afterwards a full, per
haps an extraordinary, meeting of every 
hundred was ordered to be held twice a 
year. 

The halle-gemot, or the court-baron. 
The ward-gemot, or ward meeting. 
The wittenagemot, or assembly of the 

wise men, now the parliament. 
GENERAL. 1. In its vernacular 

sense of comprehensive; relating to a. 
whole class, genus, or kind, general oc
curs in several technical phrases. 

General agent. An agent (q. v.) 
whom the principal employs to transact 
all his business of a particular kind. 

A general agent is one appointed to act 
in the affairs of his principal generally; a 
special agent is one appointed to act con
cerning some particular object. Wood u. 

McCain, 7 Ala. 800, 804. 
A general agency exists where there is a 

delegation to do all acts connected with tbe 
particular business or employment. Story 
Agency, § 17; Trundy v. Farrar, 32 Me. 
225; Farmers', &c. Bank v. Butchers', &C. 
Bank, 16 N. Y. 125, 148. 

A general agent is not merely one sub
stituted in the place of another for trans
acting all manner of business, but a person 
whom a man puts in his place to transact 
all his business of a particular kind; as to 
buy and sell certain kinds of wares, to ne
gotiate certain contracts, and the like. 
(Paley Agency, ch. 3, § 5.) A person em
ployed by anotherfor a particular purpose, 
and acting under limited and eirculIl.Scribed 
powers, is a special agent. Jaques v. 
Todd, 3 Wend. 83; Jeffrey v. Bigelow, 13 
Id.518. 

General assembly. In some of the 
states, this is the title of the legislative 
body. 

General average, expresses that con
tribution to a loss or expense voluntarily 
incurred for the preservation of the whole, 
in which all who are concerned in ship, 
freight, and cargo, are to bear an equal 
part, proportionable to their respective in
terests. And for the loss incurred by this 
contrj.bution, however small in amount, the 
respective owners are to be indemnified by 
their insurers. Padelford v. Boardman, 4 
Mass. 548. 

Cases of general average arise where loss 
or damage is voluntarily and properly iIl
curred in respect of the goods on board 
ship, or in respect of the ship, for the gen
eral mafety of both ship and cargo; the 10SB 
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sustained by the particular owners having 
inured to the advantage of the owners gen
erally, it is only equitable to distrihute, 
i.e. adjust, the loss ratably over all the 
owners; and such adjustment is general 
average. The phrase, simple or particular 
average, is an inaccurate and misleading 
phrase, meaning nothing more than that a 
particular damage, e.g. the souring of a 
cask of wine, must rest where it falls. 
Brown. 

General oounoil. This name is 
sometimes applied to parliament. 

General oredit. The general credit of 
a witness is his character as a credit-worthy 
man; and his particular credit is his credit 
as a witness in the particular action. Be
mis IJ. Kyle, 5 Abb. Pro N. S. 232. 

General damages, are those which 
by implication of law result from a 
wrong or breach of duty, and may be 
awarded in the sound discretion of the 
jury, without requiring evidence of the 
exact loss. 

General demurrer. A demurrer 
which objects to a pleading in general 
terms as insufficient, without specify
ing the nature of the defect or objection. 
This is allowed in some cases. The 
rule allowing it varies in different juris
dictions, but the tendency is that a gen
eral demurrer presents substantial de
fects; while ohjections to matters of form 
must he specified. 

General eleotion. An election held 
throughout a state for state officers and 
officers pertaining to that organization 
of government which' is operative 
throughout the state; as distinguished 
from an election of officers for a particu
lar locality only. 

General field. Several distinct lots or 
pieces of land enclosed and fenced in as one 
common field. Mansfield v. Hawkes, 14 
Mass. 440. 

General fund. This phrase, in New 
York, is a collective designation of all the 
assets of the state which furnish the means 
for the support of government and for de
fraying the discretionary appropriations of 
the legislature. People V. Board of Super
visors of Orange, 27 Barb. 575, 588. 

General insuranoe. See INSUR-

ANCE. 

General issue. This term is applied 
to the various pleas which rest the de
fence upon a general, that is, complete, 
unqualified denial of the substance of the 
declaration, information, or indictment, 
without offering any special matter 

whereby to avoid it. Such is the plea. 
of not guilty in an action of tort or an 
indictment for a criminal offence; a plea 
of never indebted in an action of debt, 
&c. Such pleas are called the general 
issue, because, by importing an absolute 
and general denial of what is alleged in 
the declaration, they amount at once to 
an issue. 

General jail delivery. See JAIL. 

General jurisdiotion. See COURT. 

General land-offioe. A bureau in 
the department of the interior of the 
United States government, located at 
Washington, and charged with the gen
eral administration of the laws relative 
to the sale ef the public lands, and with 
the custody of records pertaining there
to. It is termed the general land-office 
in distinction from the district land
offices, which are located in the several 
districts where lands are for sale, and 
have local duties to perform. 

General legaoy. See LEGACY. 

General lien. The right of a bailee 
to detain a chattel from its owner until 
payment be made, not only in respect of 
that partiCUlar article, but of any bal
ance that may be due, on a general ac
count between the hailor and bailee, in 
the same line of business. 

General orders, or rules. This 
phrase designates orders or rules of 
court, promulgated for the guidance of 
practitioners and the regulation of pro
ced ure in cases of a class, 01' falling 
under some head of jurisdiction, as all 
bankruptcy cases; in distinction from 
orders or rules made in a particular 
cause. But the term general is not al
ways prefixed. What are usually cited 
as rules of COUl't are the general rules. 

General owner, or property. These 
phrases are used with reference to the 
principle that a thing may be owned by 
one persoll, subject to some interest 
or right in it, which is of the nature of 
ownership, vested in another. The per
son in whom the title is primarily and 
principally vested is called the general 
owner, and said to have the general 
property; while one who has a posses
sion and interest, a lien, &c., is called 
special owner, or said to have a special 
property. 

Geueral (and special) property, are con-
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stantIy used to denote, not the chattel it
self but the different interests which sev
erai persons may have in it. Stief v. Hart, 
1 N. Y. 20, 25. 

General sessions. See COURT OF 

SESSIONS. 

General ship. A vessel which is 
open to carry goods for all merchants 
who may apply; as distinguished from 
one which is chartered or let to partic
ular parties. 

A vessel in which the master or owners 
engage separately with a number of per
sons unconnected with each other, to con
vey their respective goods to the place of 
the ship's destination. Ward v. Green, 6 
Cow. 173. 

General tail. An estate-tail where 
one parent only is specified, from whom 
the issue must be derived, as in a grant 
to A and the heirs of his body. 

General tenancy. in an enactment 
that "all general tenancies, in which the 
premiRes are occupied by the consent, 
either express or constructive, of the land
lord, shall be deemed tenancies from year 
to year," was held to mean such tenancies 
only as are not fixed and made certain in 
point of duration, by the agreement of the 
parties. Brown v. Bragg, 22 Ind. 122. 

General verdict. See VERDICT. 

General warrant. A warrant to ap
prehend the .persons suspected of a par
ticular offence, without naming individ
uals, has been called a general warrant. 
Such a warrant is, however, illegal. See 
Wharton; Bouvier. 
Gen~ral warranty. This term is 

sometimes applied to the covenant of 
warranty, commonly inserted in con
veyances in American practice, - that 
the grantor will warrant and for ever 
defend the title of the grantee to the 
premises conveyed, - by way of distinc
tion from other special covenants for 
title. See COVENANT. 

2. General, in military law, is also 
the title of an officer high in commaud; 
but the authority and rank must be al3-
certained by the governing law. In the 
United States, general, alone, is the 
highest title that has been bestowed in 
the army. Rev. Stat. § 1094. The word 
is compounded with others in some titles 
of lower rank; as lieutenant-general, 
brigadier-general. 

Generalia verba sunt generaliter 
intelligenda. General words are to be 
understood in a general sense. A rule 

of construction; signifying that general 
words in an instrument or statute are 
to be taken in their broad and general 
sense, unless some special restriction or 
limitation of their meaning is plainly 
expressed. 

GeneralibuR speciala derogant. 
Special provisions derogate from gen
eral. A rule of construction of general 
application to statutes, as well as to 
deeds and other instruments. Where
ever general and special provisions re
lating to the same subject-matter are to 
be construed together, the special words 
or clauses may limit the operation and 
effect of the general language, but are 
not to be limited or explained by it. 
So, as between different statutes npon 
the same subject, a special statute is 
not derogated fr~m by a general provi
sion, even though, in some cases, the 
general statute is enacted subsequently. 
The maxim is sometimes expressed con
versely, generalia specialibus non dero
gant, - general provisions do not dero
gate from special. 

Generalis clausa non porrigitur ad 
ea quae antea Runt comprehensa. A 
general clause does not extend to those 
things which have been prev.iously in
cluded; a general provision is not applied 
to things provided for by a prior spe
cial provision. This rule of construction 
allows both general and special words in 
an instrument to have their dne effect 
when construed together. It is a more 
limited statement of the rule expressed 
by the maxim, generalibus speciala ,dero
gant. 

GENTLE. A warranty that a horse was 
"well broke" might include a warranty 
that he was "gentle," as the greater in
cludes the less. But .. declaration that a 
horse was warranted gentle, and that he 
proved to be otherwise, is not supported by 
proof that he w as not so trained as to be 
suited to a particular kind of work. The 
word gentle does not, in its ordinary or 
legal sense, import that the horse has re
ceived any particular training or teaching, 
but only that he is docile, tractable, and 
quiet. He may be perfectly submissive 
and obedient, and yet not have been taught 
what to do, or how to do it, when set to 
plough out corn or potatoes, or to rake 
hay. Bodurtha v. Phelon, 2 Allen, 348. 

GENTLEMAN, or GENTLEWO
MAN. In England, the name of a con
dition or degree between that of yeoman 
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and that of esquire. It is also sometimes 
used as including all above the yeo
manry; the nobility are gentlemen; but 
nobility and gentry is the more common 
expression. 

Under the denomination of gentlemen 
are comprised all above yeoman; whereby 
noblemen are truly called gentlemen. 
Smith de Rep. An.'I' lib. 1, c. 20, 21. 

A gentleman is defined to be one who, 
without any title, bears a coat of arms, or 
whose ancestors have been freemen; and· 
by the coat that a gentleman giveth, he is 
known to be, or not to be, descended from 
those of his name that lived many hundred 
years since. Jacob. 

The word was not employed as a legal 
addition until about the tiJ;ne of Henry V. 

The gentry may be divided into three 
classes: Those wbo derive their stock with 
arms from their ancestors are gentlemen of 
blood and coat-armor. They are, of course, 
the most noble who can prove the longest 
uninterrupted continuanc~ of nobility in the 
families of both their parents. 

Those who are ennobled by knighthood 
or otherwise, with the grant of a coat-of
arms, are gentlemen of coat·armor, and 
give gentility to their posterity. Such have 
been scornfully designated "gentlemen of 
paper and wax." 

Tho~e who, by the exercise of a liberal 
profession, or by bolding some office, are 
gentlemen by reputation, although their 
ancestors were ignoble, as their posterity 
remains after them. These are not really 
gentlemen, though commonly accounted 
such. Wharion. 

GENUINE. When used witb reference 
to a note, imports nothing in regard to the 
collectibility of the note, or in regard to its 
legal effect or operation, other than that the 
note is not false, fictitious, simulated, spuri
ous, counterfeit; or, in shorti that the ap
parent maker did make and deliver the 
note offered for sale. Baldwin n. Van 
Deusen, 37 N. Y.487. 

Gestio pro haerede. Behavior as 
heir. This expression was used in the 
Roman law, and adopted in the civil law 
and Scotch law, to denote conduct on the 
part of a person appointed heir to a de
ceased person, or otherwise entitled to 
'succeed as heir, which indicates an in
tention to enter upon the inheritance, 
and to hold himself out as heir to cred
itors of the deceased; as by receivi~g 
the rents due to the deceased, or by 
takiug possession of his title-deeds, &c. 
Such acts will render the heir liable 
to the debts of his ancestor. Mozley 
.tW. 

GIFT. In modern law, signifies a 
transfer of property made without a con-

sideration; also, the thing given is popu
larly called a gift. 

A promise to give is not enforceable 
at law, for waut of a consideration; but 
a gift executed by delivery will be, in 
general, valid and operative as between 
the parties, and as respects personal 
property. It does not, however, bar the 
claims of creditors of the donor. 

As to the distinction between gifts 
between living persons and gifts in view 
of death, see DONATIO. 

Gift and advancemen t are sometimes used 
interchangeably as expressive of the same 
operation. But while an advancement is 
always a gift, a gift is very frequently not 
an advancement. Dewee's Estate, 3 Brews. 
314. 

GIST. The expression, gist of an 
action, means the essential ground of 
the right to sue; the fact or matter with
out which the action could not be main
tained. This may in some cases be dis
tinct from the chief reason for damages. 
Thus, in an action for seduction, the loss 
of service is the gist of the action j but 
the injury to the feelings of the father, 
which only enters collaterally into the 
action, may be the main ground of 
damages. 

GIVE. In their ordinary and familiar ~u 
signification, the words sell and give have,,; 
not th!) same meaning, but are commonlyV' 
used to express different modes of trans
ferring the right to property from one per
son to another. To Bell means to transfer 
for a valuable consideration, while to give 
signifies to transfer gratuitously, witbout 
any equivalent. Parkinson v. State, 14 Md. 
184. 

Give is a good word to pass real estate 
in a deed of gift. Pierson v. Armstrong, 1 
lawa, 282. 

Give implies transfer of title. Norton v. 
Woodruff, 2 N. Y. 153. 

The word give, in a conveyance in fee, 
implies a warranty, but the word grant 
does not. But this distinction has now be
come merely technical. Frost v. Raymond, 
2 Cai. 188, 195. 

Give implies a personal warranty. Grant 
implies a covenant in law, when used in a 
lease for years, or, if it be not qualified by 
a covenant or warranty in fact, a general 
warranty. But, in an estate of inheritance, 
where the fee passes, then the word grant 
is neither a covenant in law nor a warranty. 
Grannis v. Clark, 8 Cow. 36. 

Whether give implies a warranty see 
2 Ala. N. s. 555; 7 Gill &- J. 311; 5 Me.'227 ; 
23 ld. 219; 14 Wend. 38; 1 Murph. 343; 
2 Hill. Real Prap. 366. 

To give a reward by way of bribe, is to 
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pass or ·deliver the reward or bribe immedi
ately to anotber. To offer it, is to pres~nt 
it for acceptance or rejection; to promIse 
it is to make a declaration or engagement 
that it shall be given; and to procure it, is 
to obtain it from others. State v. Harker, 
4 Harr. (Del.) 669. 

Give, in a statute prohibiting the givi,ng 
of liquor to a minor, is synonymous WIth 
"furnish" or "supply," and includes a sale 
to the minor. Commonwealth v. Davis, 12 
Bush,240. 

Give time. To accord extension· or 
forbearance to a debtor. 

GLEBE. The land of which a rector 
or vicar is seised in right of the church. 
(Termes de la Ley.) We most commonly 
(says Cowell take it for land belonging to a 
parish church, besides the tithe. It is, in 
fact, a portion of land attached to a bene· 
fice as part of its endowment. ~lozley 
IfoW. 

GOD'S PENNY. See DENARIUS 
DEI. 

Going off large. This is a nautical 
phrase, and signifies having the wind free 
on either tack. Ward v. The Fashion, 1 
Newb. 8,26,6 McLean, 152, 170. 

A vessel, in nautical technicality, "is 
going off large," when the wind blows 
from some point "abaft the beam;" is 
going "before the wind," when the wind 
is "free," comes over the stern, and tbe 
yards of the sbip are braced square across. 
Hall v. The Buffalo, I Newb. lUi. 

For the reason that the impetus of steam 
vessels is controlled by human skill, they 
are considered as vessels navigating with a 
fair wind, or " going off large," and, there· 
fore, bound to give way to sail vessels, 
beating to the windward on either tack. 
Ward v. The FashJ,on, 6 :1YIcLean, 162, I 
Newb. 8; The New Jersey, Ole. 415; The 
Neptune, ld. 483; The Washington Irving, 
Abb. Adm. 336; The Osprey, Sprague, 245; 
Red Bank Co. v. The John W. Gandy, 41 
Hunt's Merch. Mag. (Nov. 1859), 677; I 
Phila. viii. 26. 

GOOD. This vernacular word occurs 
in several phrases in frequent use in 
jurisprudence. 

Writing the word good across the 
face of a check is the customary mode 
in which bankers at the present day 
certify that it will be paid, on presen
tation for that purpose. This practice 
of certification is of recent growth, but 
has assumed very great importance. 
The early decisions were not agreed 
upon the legal effect of thus certifying 
or stamping a check as "good." One 
view contended for was, that it was 
information given by the bank qf the 
state of the drawer'~ account at the 

time, . but did not control his future 
drafts against it; if the certificate was 
truthful when given, the bank was not 
in fault if after-checks diminished the 
deposit so that it became too 8mall 
to pay the certified check when pre
sented. Another view taken has heen, 
that, by writing the check" good," the 
bank assnmes the duty of protecting it; 
becomes bound to keep it good, and to 
that end may lawfully refuse to pay 
after-checks which would render the 
balance too small. The latter opinion 
has, upon the whole, prevailed. Mr. 
Daniel (2 Dan. Neg. In.~t. § 1603) states 
the general resnlt of the decisions to be, 
that, by giving the certificate good, the 
bank becomes at once the principal 
debtor. If it is agreed between the 
holder of the check, on a presentment 
of it, and the bank that the check shall 
be certified as "good," the legal effect 
is the same as if the fund had been paid 
by the bank to the holder, and by him 
redeposited to his own credit, and a 
certificate of deposit issued to him 
therefor. In other words. "a certified 
check is a short-hand certificate of de
posit in favor of the holder." By it the 
bank ceases to be the debtor of the origi
nal depositor, and becomes the debtor of 
the holder of the check. It cannot say, 
on presentment of the check, that there 
were in fact no funds of the drawer to 
meet it; for its certificate is an assur
ance that there were snch funds, and 
that it would apply them to the pur
pose. These doctrines (he says) are 
now universally settled. See also Wil
lets 11 , Phcenix Bank, 2 Duer, 121; 
Farmers' & Mechanics' Bank v. Bntch
ers' & Drovers' Bank, 4 Duer, 219; 
Meads u. Merchants' Bank, 25 N. Y. 
143. 

Thus the United States supreme 
court has held, in Merchants' Bank v. 
State Bank, 10 Wall. 648, that by the 
law-merchant of this country the cer
tificate of a bank that a check is good 
is equivalent to acceptance. It implies 
that the check is drawn upon sufficient 
funds in the hands of the drawee, that 
they have been set apart for its satisfac
tion, and that they shall be so applied 
whenever the check is presented for 
non-payment. It is an undertaking 
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that the check is good then, and shall 
continne good; and this agreement is 
as binding on' the bank as its notes of 
circulation, a certificate of deposit, or 
any other obligation. The object of cer
tifying a check is to enable the holder 
to nss it as money. 

The doctrine is, however, founded 
npon the principle of estoppel and the 
injustice of allowing the bank to deny 
its certificate to the prej udice of those 
who have acted in reliance upon it; and 
it is subject to corresponding limita
tions. As pointed out by the New York 
court of appeals, in Irving Bank v. 
Wetherald, 36 N. Y. 335, the certificate 
" good" possesses no extraordinary or 
hidden power. It is information that the 
maker has funds to meet the note. And 
if such a certificate is erroneously made, 
and the error is discovered and notice 
given to the presenter of the check, in 
time to make a re-presentation and 
charge the indorsers, the certifying 
bank is discharged from further lia
bility. 

Good abearance, or behavior. 
Conduct conformable to law. Security 
for good behavior may be required upon 
proof of a reasonable ground to suspect 
the party of intending the commission 
of an offence. 

Blackstone speaks of good behavior 
as synonymous with good abearing, and 
as implying 'a restraint from acts that 
be contra bonos mores, as well as contra 
pacem; as the haunting of bawdy-honses; 
words tending to scandalize the govern
ment; and abuse of the officers of jns
tice, especially in the execntion of their 
office. 4 Bl. Com. 256. 

Good and collectible, as used in a 
guaranty of a notc, mean "capable of be
in~ collected;" but do not require the ob
taming of a judgment, and an execution 
returned unsatisfied, as the only evidence 
that the demand is incapable of being col
lect.ed. Sanford v. Allen, 1 Cush. 473. 

Where a note was guaranteed to be 
"good and collectible two years," held, 
that the guarantor was liable upon his con
tract at any time after the Dote became 
due, within two years. Marsh v. Day, 18 
Pick. 321. 

~ A guaranty that the note "is good" is 
in law a contract that the maker is solvent, 
and that the amount can be collected by due 
course of law. Cook v. Nathan, 16 Barb. 
ll42; Curtis v. Smallman, 14 Wend. 231. 

Good and lawful Return that the 
appraisers were "good and lawful free
holders," &c., imports that they were" dis
interested" as required by statute. Day 
v. Robert~ 8 ITt. 417; and see Aldis v. 
Burdick, Ld. 21. 

Good cauae, for setting aside a report 
of commissioners, imports some ground for 
action, clear and indubitable. Virginia, 
&c. R. R. Co. 17. Henry, 8 Nev. 165. 

Good conaideration. In a very 
prayer sense of the words, any consid
eration which will sustain the contract 
or conveyance is a good consideration; 
and the phrase, as nsed in the statute of 
frauds, is held to mean a valuable con
sideration. In another sense, it is op
posed to valuable. Considerations are 
divided into good and valuable; a con
veyance founded on relationship 01; nat
ural love and affection, is said to be 
founded on a good, though not valuable, 
consideration. 

In the statute of frauds (13 Eliz. ch. 5) 
the phrase" good consideration" excludes 
the consideration of nature or hlood, and 
means only money or other valuable con
sideration. Dwarris Stat. 654. 

It is construed to mean valuable consid
eration, as between existing creditors and 
others claiming under the debtor. Cun
ningham v. Dwyer, 23 Md. 219. 

The meaning of "good consideration" 
in the statute of frauds is settled to be the 
same with" valuable." Hodgson II. Butts, 
3 Cranch, 140; Killough v. Steele, 1 Stew. 
If"P.262. 

.Good faith. A creditor or purchaser 
in good faith is one who has loaned 
money or purchased property fairly, in 
the usual course of bnsiness, for an hon
est price, and without being cognizant 
of or implicated in any intent which 
the borrower or seller may have had to 
evade claims of his creditors or defraud 
some person interested in the matter. 
See PURCHASER. 

Good order. In a bill of lading of 
bales of cotton, described therein as "in 
good, order and well conditioned," these 
words have reference to the external con
dition of the cotton, importing that it was 
in good shipping condition at the time it 
was received on board of the vessel, but do 
not refer to or warrant the internal quality 
or condition of the cotton in the bales. 
Bradstreet v. Heran, 2 Blatchf. 116; The 
California, 2 Sawyer, 12. 

The phrase, in good order, in a bill of 
lading of barrels of pork, refers to the good 
external condition of the packages, and not 
to the soundness of the pork. West v. 
Berlin, 3 Iowa, 532. 

The words, in good order and well con-
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ditioned, used in a bill of lading, refer to 
the exterior and apparent condition of th~ 
goods and to their internal condition only 
so as lllll.y be inferred from external appear· 
ances. Keith v. Amende, 1 Bush, 456. 

Though a bill of lading a.cknowledging 
the goods to be in " good order" is open to 
explanation, still its recital cannot be over· 
thrown Dor qualified except by very clear 
evidence. Bond v. Frost, 6 La. Ann. 801. 

GOODRIGHT j GOODTITLE. The 
fictitious plaintiff in the old action of 
ejectment, most frequently called John 
Doe, was sometimes called Goodright or 
Goodtitle. 

GOODS. A word of general signifi
cation for all sorts of inanimate, mova
ble property. It does not seem to be 
used in an exa.ct and uniform sense, 
with regard to what specific things are 
included under it. In some connections 
or instruments it is construed as more 
extensive than in others; in a will, for 
instance, it has been held sufficient to 
pass all personal estate, if not restrained 
by the context. Jarm. Wills. 692; 1 
Rop. Leg. 250; Taylor v. Barron, 35 
N. H. 484. When found in penal stat
utes, it is construed as limited to mova
bles belonging to the property of SOlle 
person, which have an intrinsic value; 
and does not include securities, which 
are not valuable in themselves, but 
merely represent value. In construing 
agreements, the application of the term 
is often restricted; but, in its legal sense, 
it includes all tangible property, even 
living animals. Taylor v. Barron, 35 
N. H.4,484. 

Goods includes shares of manufacturing 
stock. Ayres v. French, 41 Conn. 142. 
, That" goods," in a contract or deed, will 
not, as a _general thing, include fixtures, see 
1 Chiu. Gen. Pro 90. 

Goods, in a statute giving an action on 
contracts for the transportation of goods, 
does not include money or bank·bills. 
Pumphry v. The Parkersburgh,2 West. L. 
Mo 491. 

Tbe words "goods or movables," in a 
will, carry bonds and money, unless there 
are other parts of tbe will ' repugnant to 
that interpretation. Jackson V. Rohinson, 
1 Yeates, 101. 

Goods and chattels. This phrase, in 
the fullest sense, includes any kind of prop' 
erty which is not freehold; but in practice 
is most frequently limited to things mov
able, especially things movable in posses· 
sion. Mozley go W. 

This phrase, in contracts, includes not 
only personal property in possession, but 

written instruments, at least such as are of 
value; relating to business matters . Gibbs 
V. Usher, 1 Holmes, 348. 

It does not include dogs. State v. Lymus, 
26 Ohio St. 400. 

It if! the generic denomination of things 
personal, as distinguished from things real, 
or lands, tenements, and hereditaments. 
Wharton. 

It is not the proper descriptive phrase for 
bank·notes in an indictment for larceny; 
they should be laid as the property, not 
the goods and chattels, of the prosecutor; 
but" goods and chattels" may be stricken 
out as surplusage. Commonwealtb v. Boud
vie 4 Gray, 418; Morris' Case, 2 L each, 525. 

It; a statute regulating executions against 
property, it does not embracE' real estate. 
Thompson t'. Chauveau, 7 Mart. (La.) N. S. 
331. 

Goods and chattels equivalent to goods, 
wares, and nmrchandise. See Pli.sBaic 
Manuf. CO. U . Hoffman, 3 flal:,!, 495. 

Goods and merchandise. This phrase 
includes specie. American Ins. CO. V. Gris
wold, 14 Wend. 399. 

Shares in corporations are included in 
the statute of frauds requiring a written 
memorandum of a contract for t.he sale of 
goods, warE'S, or merchandise, by its terms 
as well as by its general policy. The words 
" goods" and "merchandise" are both of 
very large signification. Bona, as used in 
the civil law, is almost as extensh-e as per
sonal property itself, and in many respects 
it has nearly as large a signification in the 
common law. The word merchandise also, 
including, in general, objects of traffic and 
commerce, is broad enough to include 
stocks or shares in incorporated compauies. 
Tisdale v. Harris, 20 Pick. 9. 

A policy on §Cods and merchandise will 
cover a curricle. Duplanty V. Commercial 
Ins. Co., Anth. N. P. 157. 

Goods and merchandise, in the act of 
con~ress of March 3, 1851, relative to the 
liability. of ship-owners for goods and mer
chandise, includes baggage of a passenger 
as well as goods shipped on freight. The 
general meauing of the term includes all 
personal estate. The cases in which an in
surance of goods and merchandise has 
been held to cover only cargo depended 
upon a restricted usage of the word, with 
reference to the probable intention of the 
parties to a contract of insurance. Cham
berlain V. Western Transp. Co., 44 N. Y. 
305. 

Goods, wares, and merchandise. 
Throughout the earlier duty laws of the 
United States, "goods, wares, and mer
chandise "is generally used as the 
proper, comprehensive clause for all 
descriptions of dutiable property. In 
the revision of the laws in 1873, mer
chandise alone was substituted as an 
equivalent, under a. general provision 
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'(Rev. Stat. § 2766) that "the word 
merchandise may include goods, wares, 
and chattels of every description, capa
ble of being imported." 

Silver dollars are "goods, wares, and 
merchandise" within section 50 of the 
revenue act of 1799, for the landing of 
which a permit from the custom-house is 
necessary. Landing them without permit 
involves the forfeiture of the vessel. The 
Elizabeth and Jane, 2 Mas. 407. 

Appurtenances or equipments of a ship, 
as a chain cable, or other articles, pur
chased bona fide for tbe use of the ship, are 
not" goods, wares, or merchandise" requir
ing a permit before they are landed. 
United States v. Chain Cable, 2 Sumn. 362 ; 
s. p. Weld v. Maxwell, 4 Blatchf. 136; 
United States v. Twenty-three Coils of 
Cordage, Gilp. 299. 

What was understood " hy the words 
" goods, wares, or merchandise," as used in 
the English statute of frauds requiring a 
note in writing of any agreement for the 
sale of goods, wares, or merchandise for 
the price of £10 or upwards, when that 
statute was enacted, and for a century af
terwards, was the commodities bought and 
sold in trade and commerce., The early 
dictionaries define merchandise as "com
modities or goods to trade with," and 
" goods" and" wares" by" merchandise" as 
a synonyme. Things made to order, pursuant 
to a contract for labor and materials to be 
furnished by the party wbo is to supply 
and be paid for the manufactured result, 
are not witbin these terms; and such a con
tract is not within the statute. Passaic 
Manuf. Co, v. Hoffman, 3 Daly, 495. 

Goods, wares, and merchandise, as used 
in a statute of frauds, does not include an 
interest in an unpatented invention. Som
erby v. Buntin, 118 Mass. 279. 

This phrase held to include cattle. 
Weston v. McDowell, 20 Mich, 353. 

That it includes gold coin, see United 
States v. American Gold Coin, 1 Woolw.217. 

Tbat growing annual crops are within it, 
see 8 Dowl. !t R. 314; 10 Barn. !t C. 446; 4 
Mees, !t W. 347; and contra, 2 Taunt. 38. 

That fixtures are not within the phrase, 
see 1 Crompt. M.!t R. 275; 3 Tyrwh. 959; 1 
Tyrw. !t G. 4. 

Whether it includes stocks and evi
dences of debt, see 20 Pick. 9; Dudley, 28 ; 
2 Pars. Cont. 330; 2 Kent Com. 510, note. 

Bank-bills .are not within the meaning of 
a statute making carriers liable for the 
transportation of goods, wares, merchau
dise, &c. Sewall v . .Allen, 6 Wend. 335,855. 

GOOD-WILL. The advantage or ben
efit which is acquired by an establishment, 
beyond the mere value of the capital,' stock, 
funds, or property employed therein, in 
consequence of the general public patron
age and encouragement which it receives 
from constant or habitual customers, on 
account of its local position, or common 
celebrity or reputation for skill or affiu-

ence, or punctuality, or from other acCi
dental circumstances or necessities, or even 
}rom ancient partialities or prejudices. 
Story Part. § 99; Bell v. Ellis, 33 Cal. 620; 
Smith v. Gibbs,44 N. B. 335, 343; Howe v. 
Searing, 6 Bosw. 354, 370; Wharton. 

Good-will is the probability that the old 
customers will continue to come to the 
old place; the right to use trade-marks of 
tbe firm, or the name of the firm. Fenn v. 
Bolles, 7 Abb. Pro 202. 

The term good-will does not mean sim
ply the advantage of occupying particular 
premises which have been occupied by a 
manufacturer, &c. It means every advan
tage, every positive advantage, that has 
been acquired by a proprietor, in carrying 
on his business, whether connected with 
the premises in which the business is con
ducted, or with the name under which it is 
managed, or with any other matter carry
ing with it the benefit of tbe business. 
Glen, &C. Manuf. CO. V. Hall, 61 N. Y. 226. 

Inasmuch as tbe " good-will" of a busi
ness consists in the probability tbat cus
tomers will continue to come to the old 
place of business (17 Ves. 347), it is only co
extensive with the business carried on; and 
the seller thereof may properly lease other 
property in the vicinity to another person 
who may carryon the same business, pro
vided there is no collusion, and the lessor 
has no in terest in the business. Bradford 
V. Peckham, 9 R. 1. 250. 

GRACE. This word is commonly 
used in contradistinction to right. 
Thus, in Stat. 22 Edw. II!., the lord 
chancellor was instructed to take cog
nizance of matters of grace; being such 
subjects of equity jurisdiction as were 
exclusively matters of equity. 

Again, days of grace (q. v.) is a phrase 
denoting extra days allowed by the cus
tom of merchants, after the maturity of 
a bill or note, according to its letter, for 
the payment thereof. The number of 
days allowed is three in England and 
the United States. It varies in different 
countries. See Wharton for a table. 

GRAIN. Even in a penal statute, in
cludes millet and sugar-cane seed. Hol
land v. State, 34 Ga. 455. 

It may include oats. A privilege, in a 
lease, of cultivating grain, confers tbe right 
to raise oats .. Smith V. Clayton, 29 N. J. L. 
357. 

GRANARY. A bnilding 21 by 15 feet, 
placed on a .market garden, and used for 
storing tools and agricultural implements 
and for storing grain and seed to be sown' 
fertilizers, and other things of a similar na: 
ture, was held not a warehouse or a granary 
within the meaning of a statute making it 
a penal offence to enter such buildings in 
the night-time and commit larceny therein 
State v. Wilson, 47 N. H. 101. • 
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GRAND. Occurs in several com
pounds. 

Grand assise. A peculiar species of 
trial by jury introduced in the time of 
Henry II., giving the tenant or defendant in 
a writ of right the alternative of a trial by 
battle, or by his peers. It was abolished 
by 3 & 4 Wm. IV. cb. 42, § 13. Wharton. 

Grand bill of sale. An expression 
which is understood to refer to the instru
ment whereby a ship was originally trans
ferred from the builder to the owner, or 
mst purchaser. 3 Kent Com. 133. 

Grand days. Certain festival days, 
in the customs of the English inns of 
court. 

Grand distress. A more. extensive 
kind of distress than ordinary, extending 
to all the goods and chattels of the party 
distrained within the county. It lay in 
those cases when the tenant or defendant 
was attached, and appeared not, but made 
default; and also when the other party 
made default after appearance. Termes de 
la Ley; Gowel. 

Grand jury. A body of qualified 
persons, convened by the shin'iff, accord
ing to law, to attend the. sessiou of des
ignated criminal courts, make inquiry 
concerning all complaints of the com
mission of offences which may be sub
mitted to them, and, in proper cases, re
turn indictments tberefor to the court. 

By early English law, according to 
the Commeutaries of Blackstone and 
Stephens, a grand jury must be com
posed from a body of twenty-four good 
and lawful men, whicb tbe sheriff of 
every county is bound to return to every 
session of the peace, and every commis
siou of oyer and terminer, and of general 
jail-delivery, to inquire, present, do, 
and execute all those things which on 
the part of our lord the king shall be 
commanded them. As many as appear 
upon the panel are sworn upon the 
grand jury, to the amount of twelve at 
least, and not more than twenty-three; 
that twelve may be a majority. The 
grand jury are previously instructed in 
the articles of their inquiry by a charge 
from the judge who presides upon the 
bench. They then withdraw, to sit and 
receive indictments, to hear evidence on 
behalf of the prosecution, and to in
quire, upon their oaths, whether there 
be sufficient cause to call upon the party 
accused to auswer it. 4 Bl. Com. 302, 
303; 4 Steph. Com. 361-363. 

The general features of the English 
grand jury are preserved throughout the 
United States; but details are differ
ently prescribed by the various statutes. 
The qualifications of a member of the 
grand jury are prescribed by the local 
law, and differ in different states; and 
the same may be said of the mode of 
summoning. Even the number is not 
uniform. In most of the states, the rule 
of from twelve to twenty-three is fol
lowed; but Mr. Bishop says (1 Bish. Cr. 
Pro. § 854), that in Louisiana the num
ber is not to exceed sixteen; in Califor
nia, it must not be less than seventeen; 
in Arkansas, not less than sixteen. 
The rule that at least twelve must con
cur in finding an indictment is prob
ably universal. 

According to Justice Field (charge 
to grand jury, 5 Am. Law T. Rep. 
255), the grand jury, which is of very 
ancient origin in England, was at first 
a body which not only accused, but 
might try, offenders. But later it be
came, and was at the time of the settle
ment of this country, an informing and 
accusing tribunal only, without whose 
previous action no person charged witll 
felony could (except in a few special 
cases allowed in England) be put upon 
trial. In England, it has been regarded 
as an important protection of the sub
ject against oppression from unfounded 
prosecutions by the crown. In this 
country, it is maintained as a means not 
only of bringing to trial persons accused 
of offences upon just grounds, but also 
as a means of protecting the citizen 
against unfounded accusation, whether 
from the government, from partisan 
passion, or private enmity. It is the 
duty of the grand jury to see that par
ties against whom there is just ground 
to charge the commission of crime shall" 
be held to answer the charge; and, on 
the other hand, a duty to the citizen to 
see that he is not subjected to prosecu
tion upon accusations having no better 
foundation than public clamor or pri
vate malice. 

Thus the theory and leading object in 
this country of the grand jury'~ investi
gation is the protection of accused per
sons from being put to the trouble 
and expense of a trial upon groundless 
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accusations. Upon a criminal complaint 
being made, before the accused can be 
compelled to go into his defence, the 
charge and depositions must 'be sent be
fore the grand jury; the accuser and his 
witnesses must attend, and must satisfy 
twelve of the grand jury, according to 
former rules, that there' is probable 
ground, in proof, for the accusation; or, 
according to later views, that, so far as 
the evidence within reach of the grand 
jury can show, the accused is guilty. If 
this is not established, they "throw 
out," as it is termed, the bill, and the 
accused is discharged, without having 
been required'to make preparation of 
counter evidence. If, however, the 
proofs adduced sufficiently warrant, in 
the opinion of twelve members, a con
viction, the bill of indictment prepared 
by the law officer is indorsed, "a true 
bill, " and returned to the court as 
an indictment found. The charge then 
comes for public trial before a petit 
jury. The proof on the part of the ac
cuser must be formally put in anew. 
If it still presents a case of guilt, the 
accused must meet it by proof upon his 
behalf. 

The proceedings of the grand jurors 
are under oath, and private, except that 
they have the advice of the district at
torney; and, as a general rule, secrecy is 
enjoined upon them, as to all their acts 
and deliberations. 

Grand larceny. From the earliest 
times, in England, larceny has been di
vided into grand and petit, according to 
the value stolen; the common-law rule 
being that the offence was grand lar
ceny if the goods were over the value of 
twelve pence; petit larceny, if they 
were of twelve pence or under. Mr. 
Bishop says (1 Bisk. Cr. L. § 679), that 
in this country this distinction has been 
recoguized as having a common-law ex
istence, and in some of the states it 
seems fully to prevail, thongh, perhaps, 
more or less modified by legislation; in 
other states, it has' ceased to be of im
portance. 

Grand serjeanty. One of the feu· 
dal tenures, the characteristic of which 
was that the tenant was bound, instead of 
serving the king generally in the wars, to 
do some special honorary service to the 
king in person, as to calTY his banner, his 

sworq, or the like; or to be his butler, 
champion, or other officer, at his coronation. 
It was in most other respects like knight
service. Termes de la Ley; Cowel; 2 Bl. 
Com. 73, 74; 1 Stepk. Com. 200, 201, 210. 

Grandchild. Grandchildren is nsed 
rather in opposition to and exclusive of 
children, than as confined to the next de
scent. It may include great-grandchildren. 
Hussey v: Berkeley, 2 Eden, 194. 

Grandchildren does not include great
grandchildren, without something further 
to extend its signification. Hone v. Van 
SchRick, 3 Barb. Ck. 488, 505; 3 N. Y. 53R 

Grandchildren, in a bequest, means legit
imate grandchildren, to the exclusion of 
illegitimates. Ferguson v. Mason, 2 Sneed, 
618. 

GRANT,I1. To convey; to transfer 
properly by writing; to vest title. 
Grant, n.: the act of transferring prop
erty; also the instrUlllent by which such 
transfer is made. Grantor: the person 
by whom properly is transferred to or 
vested in another. Grantee: the person 
to or in whom property is transferred Qr 

vested. 
1. As a term of ordinary conveyanc

ing, grant, in .its largest sense, compre
hends every transfer from one person to 
another of any species of property; and 
by modern writers it is frequently used 
with this signification. But, as origi
nally Used, it denoted a species of com
mon-law conveyance appropriate to the 
transfer of incorporeal rights only. The 
ordinary mode of conveyance at common 
law was by livery of seisin, to constitute 
which an actual delivery of ilie posses
sion was requisite, and which was there
fore applicable only to corporeal things. 
Incorporeal rights, existing only in idea, 
could not be so transferred; and for them 
a mode of conveyance by writing was 
adopted, and the title passed by the 
delivery of the writing. Hence the dis
tinction between hereditaments and es
tates said to lie in livery, and those said 
to lie in grant. See CONVEYANCE. The 
latter included not only hereditaments 
and estates absolutely incorporeal, such· 
as rents, but also estates in expec
tancy, reversions, and remaindel'B, in
capable of immediate delivery. The 
term, although seldom applied to ordi
nary personal property, was not re
stricted to real estate: it was especially 
applied to letters-patent, to titles of 
honor, advowsons, and other subjecli-
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matters not capable of manual delivery. 
Thus the word came to include any 
transfer of property by an instrument 
in writing without the delivery of the 
possession; and it is in this sense that it 
is commonly used, nearly always, too,. 
with reference to realty, a grant of per
sonalty being usually termed an assign
ment or a bill of sale. 

This wider signification has been 
adopted or confirmed by several impor
tant English and American statutes. 
Thus the statute 8 & 9 Vict. ch. 106, 
provided that all corporeal tenements 
and hereditaments shall, as regards the 
conveyance of the immediate freehold 
thereof, be deemed to lie in grant as 
well as in livery. So that the method 
of conveyance by deed of grant is, in 
England, no longer cenfined to incorpo
real hereditaments and future estates. 
In New York (by 2 Rev. Stat. 3d ed. 
22, § 142), deeds of bargain and sale 
have long been deemed grants; and in 
the western states it seems to be a gen
eral term for all conveyances. McVey 
v. Green Bay, &c. Ry. Co., 42 Wis. 532. 

A like use of the word prevails in the 
New England states, and many others j 
but in some states it is still limited to 
conveyances of incorporeal heredita
ments, and to letters-patent from gov
ernment. 

The words appropriate to constitute a 
grant are" have given and granted." 
See DEDI ET CONCESSI. As a techni
cal word of conveyance, grant was for
merly held to imply" a warranty of title, 
unless followed by a covenant imposing 
on the grantor a less liability. In Eng
land, however, under the statute 8 & 9 
Vict. already mentioned, the word grant 
is not to imply any covenant, except so 
far as it may do so by force of any act of 
parliament. In some of the United 
States, as New York, no implied cov
enants in deeds of conveyance are recog
nized; and in the others, the rule by 
which a warranty may be implied from 
this word has been variously construed 
and applied, according to the nature of 
the estate conveyed, - as whether of 
freehold or for years, or whether the 
word grant is used alone, or in connec
tion with " give," " bargain and 
sell," "demise," &0. The tendency 

of the decisions appears to be towards 
the doctrine that" grant" does not con
stitute a warranty of title in conveyances 
of freehold estates; and that in convey
ances of estates for years, - that is to 
say, leases, - if a warranty is implied, 
the implication is drawn from the words 
of leasing rather than from the word 
grant. 

According to Blackstone, a grant is dis
tinguished from a gift as being made upon 
some consideration or equivalent, whereas 
a gift is gratuitous. Bu~ the soundness of 
this distinction is fairly ·open to question. 
Mozley {f- W. 

The term grant, in Scotland, is used in 
reference, 1, to original dispositions of land 
(as when a lord makes grants of land 
among tenants); 2, to gratuitous deeds. 
Paterson. In such case, the superior or 
donor is said to grant the deed; an expre~
sion totally unknown in English law. M oz
ley{f- W. 

As distinguished from a mere license, a 
grant passes some estate or interest, corpo
real or incorporeal, in the lands which it 
embraces; can only be made by an iustru
ment in writing, under seal; and is irrevoca
ble, when made, unless an express power of 
revocation is reserved. A license is a mere 
authority; passes no estate or interest 
whatever; may be made by parol; is re
vocable at will; and, when revoked, the 
protection which it gave ceases to exist. 
Jamieson v. Millemann, 3 Duer, 255, 258. 

The general word grant may compre
hend both the incipient and the complete 
title. United States v. Clarke, 8 Pet. 436, 
450. 

The word grant is not a technical word, 
like enfeoff, and altllOugh, without limita
tion, it will carry an estate in the thing 
granted, yet, if used in a restricted sense, 
the grantee will take but a naked trust for 
the benefit of the grantor. Rice v. Railroad 
Co., 1 Black, 358. 

Grant was anciently used as applicable 
more particularly to a conveyance of in
corporeal hereditaments, or of such prop
erty or rights as could not be transferred 
by livery of seisin; but the term has a more 
comprehensive signification, and includes a 
demise or lease. Darby v. Callaghan, 16 
N. Y. 71, 75. 

The word grant, in a lease for years is a 
warranty of the lessor's title. Grannis v. 
Clark, 8 Cow. 36. 

If an estate for years be granted by an 
indenture of lease, the words "grant and 
demise" import covenants of warranty and 
for quiet enjoyment; and such covenants 
may be stated in tbe declaration, although 
not contained in the lease in express terms. 
Barney v. Keith, 4 Wend. 502. 

The words" make over and grant" are 
sufficient to convey the grantor's interest 
under the statnte of uses. Jacksou v. Alex
ander, 3 Johns. 484. 
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Grant, bargain, and sell. The words 
.. gran t, bargain, sell," &c., in a deed of 
bargain and sale, do not imply a warranty 
of title. Rickets". Dickens, 1 Murph. 343 j 
Powell v. Lyles, !d. 348. 

The words .. grant, bargain, and sell," 
in a conveyance, do not imply that the 
g1:antor is the absolute owner of the prem
ises conveyed. Taggart v. Risley,4 Oreg. 
235. 

The words .. grant, bargain, and sell," in 
a deed, imply a covenant against incum
brances. Blossom v. Van Court, 34 Mo. 390. 

But not a covenant of seisin. Carter v. 
Soulard, 1 Mo. 576. 

Tlie words" grant, bargain, and sell," in 
a deed, amount to an express covenant that 
the grantor was seised of an indefeasible 
estate in fee-simple in the premises con
veyed, and also a covenant for quiet enjoy
ment in favor of the grantee. Hawk v. 
McCullough, 21 Ill. 220. 

The words" grant, bargain, and sell," in 
a deed, do not import an absolute or gen
eral covenant of seisin or against incum
brances, but amount only to a covenant 
that the grantor has done nothing to defeat 
the estate granted. Roebuck v. Dnprey, 2 
Ala. 535; Whitehill v. Gotwalt, 3 Pa. 313; 
Freeman v. Pennock, ld. 317; Gratz /J. 

Ewalt,2 Binn. 95; Seitzinger v. Weaver, 1 
Rawle, 377; Prettyman v. Wilkey, 19 Ill. 
235; Latham v. Morgan, 1 Smed. &- M. Ch. 
611. . 

Under the statute of Alabama, the words 
.. grant, bargain, sell," are all necessary in 
a deed to create the statute covenant that 
the grantor was seised of an indefeasible 
estate in fee-simple, &c., and for quiet en
joyment; that one or two of them are used 
is not enough. Gee v. Pharr, 5 Ala. 586; 
Claunch v. Allen, 12 Ala. 159. 

Where a person executes a conveyance 
for land, to which he has no title, by deed 
containing the operative words, .. grant, 
bargain, and sell," a title subsequently ac
quired by him will inure to his grantee 
without there being any covenant of gen
eral warranty expressed in such deed. The 
words" grant, bargain, sell," of themselves, 
under tbe statute, import a sufficient war
ranty to pass an after·acquired title. And 
this rule applies, notwithstanding the 
grantor acquires the title subsequent to 
the c.ommencement of a suit 1:lY the grantee 
to recover damages for a breach of the cov
enants of seisin and of good right to convey, 
contained in his deed, if acquired prior to 
the assessment of damages in such action; 
and notwithstanding the deed, by means of 
which the grantor thns acquires title, was 
not recorded, or was improperly withheld, 
or has been lost or destroyed. When the 
land is couveyed to the grantor, the title 
vests in his prior gran tee, and remains in 
him, whatever may become of the deed. 
King v. Gilson, 32 lll. 348. 

A deed which .. grants, bargains, and 
sells all the right, title, and interest" of 
the grantor is merely a quitclaim convey-

ance, and inoperative to convey an after
acquired title. Butcher v. Rogers, 60 Mo. 
138. 

The words .. grant, bargain, sell, and 
convey," in a deed, operate not merely to 
release, but to transfer, any interest which 
the grantor had in the granted premises at 
the date of the deed. Muller v. Boggs, 25 
Cal. 175. 

Grantee. Means the purchaser of an 
estate, and does not include a mortgagee. 
Van Rensselaer v. Sheriff of Albany, 1 Cow. 
501,509. 

Thll grantee of a patent is one who has 
transferred to him, in writing, the exclusive 
right, under the patent, to make and use, 
and to grant to others to make and use, the 
thing patented, within and throughout some 
specified part or portion of the United 
States. Such right must be an exclusive 
sectional right excluding the patentee 
therefrom. Potter v. Holland, 1 Fish. 327, 
4 Blatchf. 206. 

2. Grant is, in modern usage, fre
quently employed to designate a trans
fer by a government of some portion of 
the public domain,. as opposed to a con
veyance or deed by an individual. In 
this use it often means, in the American 
cases, the act of a state, or of the United 
States, or of a government formerly sov
ereign within our territory, in transfer
ring some parcel of public lands induced 
by motives of public policy, as to stimn
late settlement, to aid a railroad, to en
dow schools, &c. ; and also the instrument 
by which such transfer is made; rather 
than a disposal of the public lands for 
money, which is usually by letters-patent. 
These grants by government are often 
called government grants or public 
grants, to distinguish them from deeds. 
They are the origin and foundation of 
pl"ivate titles to land, in various parts of 
the country, and are subject to some 
peculiar rules; as to which see U. S. 
Dig. tit. Grants. 

GRATIS DICTUM. A voluntary as
sertion. A statement which a party is 
not bound to make, and as to which, 
therefore, he is not held to precise accu
racy, nor liable in damages for an in
jury to one misled thereby. 

Naked assertions, though known to be 
false, are not a ground of action, as be
tween vendor and vendee. Such are asser
tions by the vendor, - that his estate is 
worth so much, that he gave so much for 
it, that he has been offered so much for it, 
or has refused such a sum for it; which, 
though known by him to be false, and 
though uttered with a view to deceive, are 
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not actionable. But fraudulent misrepre
sentations of particulars in regard to the 
estate, which the buyer has not equal 
means of knowing, and where he is induced 
to forbear inquiries that he otherwise would 
have made, are not to be viewed in the light 
of assertions gratis dicta; and therefore, 
where damage ensues, the party guilty of 
tbe fraud will be liable for the injury sus
tained. Medburyv. WatsoI1,6Metc. (Mass.) 
246. 

GRAVAMEN. 1. When we speak of 
the gravamen of a charge or accusation, we 
mean that part of it which weighs most 
beavily against the accused. 

2. The word is applied specially to griev
ances alleged by the clergy, and made by 
them a subject of complaint to the arch
bisho!lJtnd bishops in convocation. -Moz
ley If' W. 

GREAT SEAL. A seal by virtue of 
which a great part of the royal authority 
is exercised. The office of the lord chan
cellor, or lord keeper, is created by the de
livery of the great seal into h!s custody. 
Mazie.,! If' W. 

GREENBACK. The popular and al
most exclusive name applied to all United 
States trcasury issues. It is not applied to 
any other species of paper currency; and, 
when employed in testimony by way of de
scription, is as certain as the phrase" trea
sury notes." Hickey v. State, 23 Ind. 21. 

GRETNA-GREEN MARRIAGES. 
An expression formerly applied to mar
riages contracted in Scotland by parties 
who had gone there for the purpose of 
being married without the delay and for
malities required by the law of England. 
They were usually celebrated at Gretna 
Green, in Dumfriesshil'e, as being the near
est and most convenient place for the pur
pose. They have been practically abolished 
by Stat. 19 & 20 Vict. ch. 96, passed in 
1856, which requires that one at least of 
the parties contracting it should have, at 
the date thereof, his or her usual place of 
residence in Scotland, or should have lived 
there for twenty-one days preceding such 
marriage. 2 Steph. Com. 259, note. 

GROSS, adj. Signifies,. generally. 
great, large, entire, undiminished; thus, 
gross receipts are the receipts at large, 
before they are diminished by any de
duction for expenses, to ascertain pro
fits. The word has some technical uses 
in special connections. 

In gross, signifies, in English real
property law, the independent owner
ship of incorporeal property. A right 
in gross is one which is annexed to or 
inheres in the person of the proprietor, 
and not in virtne of his being the owner 
or occupieJ: of specifically determined 
land. It applies to a right unconnected 

with any thing corporeal, and existing 
as a separate subject of transfer; thus 
the cases speak of a common in gross, 
an advowson in g'l'ORS, &c. 

Gross average, in maritime law, is 
sometimes used for general average; 
being that kind of average which falls 
upon the gross amount of ship, cargo, 
and freight. 3 Kent Com. 232. 

GrOBS negligence. Gross has been 
employed to designate that degree of 
negligence which is extreme, which ex
ceeds ordinary carelessness or impru
dence. The idea is scarcely capable of 
exact definition. Story says that it is 
the want of even slight diligence; and 
Sir William Jones, that it is the want 
of stIch care as even the most inatten
tive man bestows upon his own con
cerns. Story Bailm. § 17; Jones Bailm. 
118; Neal v. Gillett, 23 Conn. 437. It 
is defined as meaning, not a malicious 
intention or design to prodnce a partic. 
ular injury, bnt a thoughtless disregard 
of consequences; the absence, rather 
than the actual exercise, of volition 
with reference to results. 

As respects actions fonuded on negli
gence, the tendency of later cases is to 
relinquish the attempt to draw sharp 
distinctions between degrees of negli
gence, and to allow each case to be de
cided on its own circumstances. Thus, 
in Wilson v. Brett, 11 Mees. {r W. 113, 
which was an action against a bailee, 
Baron Rolfe said he could see no differ
ence between negligence and gross neg
ligence, the latter being the same thing, 
with the addition of a vitnperative epi
thet; and he left it to the jury to say 
whether under the circumstances the 
defendant was chargeable with CUlpa
ble negligence. So in McPheeters v. 
Hannibal, &c. R. R. Co., 45 Mo. 22, 
where the question was of negligence on 
the part of a railroad in running over 
live-stock, the court observed that the 
word gross, often used in discnssing 
these cases, was wholly unnecessary; the 
question is, was there actual negligence 
which the jury find snfficient? 

But stipulations in contracts some
times provide against gross negligence; 
in a case of this sort the English ex
chequer chamber, in Beal v. South Devon 
R. Co., 3 Hurlst. {r C. 337, defines gross 
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neglect as the failure to exercise reason
able care, skill, and diligence j sucb care, 
&c., as is reasonably to be expected 
from the party in the circumstances 
and under the duty resting upon him. 
This definition certainly differs but lit
tle from that usually given of ordinary 
negligence, and develops little meaning 
from the adjective gross. 

Gross negligence is not fraud, tbough 
evidence tending to sbow fraud. Lin
coln v. Buckmaster, 32 Vt. 652; Wilson 
v. Railroad Co., 11 Gill §r J. 58; Shearm. 
§r R. Negl. § 3. 

GROUND. Land; the soil. 
The term does not exclude buildings; 

or, ratber, is not confined to land which 
is not built upon. Ferree v. Sixtb Ward 
School District, 76 Pa. St. 376. 

Ground rent. Where the land-owner, 
instead of erecting buildings upon bis 
land and leasing the two, leases the land 
only, allowing the tenant to erect such 
buildings as he requires, the rent re
served is often called a ground rent. 

GUARANTEE, v. '1'0 assure or 
engage that another person shall pay 
or perform what be has promised i to 
undertake to be answerable for the duty 
or obligation of anotber. 

Guaranty, n.; an agreement to an
swer for payment of a debt or perform
ance of a duty or obligation -by another. 
Guarantor: one who agrees to be respon
sible for another's payment or perform
ance of a debt or duty. Guarantee, n.: 
one to whom such an agreement is made. 

'1'bere is want of uniformity in the 
orthography of 'these words. There is 
fair authority for using guarantee as the 
name of the engagement, and the verb is 
sometimes spelled guaranty. But we 
recommend the spelling above given, 
using guaranty for the noun denoting 
the engagement, and guarantee for the 
verb, and for the noun denoting the per
son to whom it is given. 

A guaranty may be for a single debt 
or obligation, or it may be for the snc
cessive transactions which the principal 
may have with the guarantee. '1'bis last 
kind is called a continuing guaranty. 

Where A became bound to B for any 
debt whicb C might contract with him not 
exceeding £100, this was held a continuing 
guaranty. Merle v. Wells, 2 Camp. 413. 

Guaranty and warranty are derivatives 

from the same root, arid are identical in 
signification and effect, the former usually, 
but not always, denoting a parol promise, 
and the latter a covenant in a conveyance. 
Ayres v. Findley, 1 Pa. St. 601. 

A guaranty is a promise to answer for 
the debt, default, or miscarriage of anotber 
person, for which that other person remains 
liable. It is usually a simple contract; and 
the agreement or memorandum expressing 
or evidencing it must be in writing, by 
the English statute of frauds, and must 
contain all the material terms (Saunders v. 
Wakefield,4 B. ~ Ald. 595), excepting that 
under the Stat. 19 & 20 Vict. ch. 97, § 3, 
the consideration need not appear in tbe 
writing. Brown. 

A guaranty is an undertaking by one 
person to be answerable for the payment 
of some debt, or the due performance of 
some contract or duty by another person 
who himself remains liable to payor per
form the same. /:jtory Prom. N. § 457. 

It is a promise to answer for the payment 
of some debt, or the performance of some 
duty, in case of the failure of another per· 
son, who is in the first place liable to sucb 
payment or performance. Fell Mere. G1iar. 
1; 3 Kent Com. 121. 

The primary meaning of guaranty is, a 
collateral undertaking; not an original one. 
Dole v. Young, 24 Pick. 250. 

A guaranty is a contract tbat some par
ticular thing shall be done exactly as it is 
agreed to be done, whether it is to be done 
by aile persall or another, and whether 
tbere be a prior or principal contractor or 
not. Redfield v. Haight, 27 Conn. 31. 

Tbe terms guaranty and suretyship are 
sometimes used intercbangeably; but tbey 
should not be confounded. The contract 
of a surety corresponds with that of a 
guarantor in many respects; yet important 
qifferences exist. The surety is bound with 
bis principal as an original promisor; be is 
a debtor from the heginning, and must see 
tha.t the debt is paid, and is held ordinarily 
to know every default of his principal, and 
cannot protect himself by the mere indul
gence of the creditor, nor by want of notice 
of the default of the principal, however 
such indulgence or want of notice may in 
fact injure bim. On the other hand, tbe 
contract of a guarantor is his own separate 
contract; it is in tbe nature of a warranty 
by him that the thing guaranteed to be 
done by the principal shall be done,-not 
merely an engagement jointly with the 
principal to do the thing. The original 
contract of the principal is not his contract, 
and he is not bound to take notice 'of-its 
non-performance; therefore the creditor 
should give him notice; and it is univer
sally held, that if the guarantor can prove 
that he has suffered damage by the failure 
to give such notice, he will be discharged 
to the extent of the damage thus sustained. 
It is not so with a suretv. McMillan v. 
Bull's Head Bank, 32 Ind. i1; s. P. Durham 
v. Manrow, 2 N. Y. 533. 
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The use of the future tense, " I will guar- with that of parent and child; and the 
antee," does not necessarily imply a mere guardiau has been called a temporary 
offer to guarantee, but when acted upon parent. That of the estate bears a closer 
may well operate as a present undertaking. 
McNaughton v. Conkling, 9 Wi •. 316. resemblance to trusteeship. The same 

In Pennsylvania, it has been held that person is often guardian of both the 
guaranty impo:t~ an obligation to pay, ~c., person and the estate of the ward; but 
provided due diligence has been used to col- not necessarily, for these may be kept 
lect from the principal. Johnson v. Chap-
man, 3 Pa. 18; Parker v. Culbertson, 1 distinct. So, too, there may be joint 
WaU . .Jr. 149. guardians, as in other trusts. Schouler 

GUARDIAN. In a general sense, a Dom. Rel. 389. 
custodian, keeper, or protector. It Various species of gnardianship have 
usually signifies, in jurisprudence, a per- been recognized in English law. Several 
son who, in virtue of a lawful appointment have become obsolete, or are for other rea
for the purpose, has the care of the per- sons unimportant in this country. The 
son or property of another deemed dis- chief kinds of guardians retained in use 
qualified to act for himself. The dis- are guardians by nature, gnardians for 
qualification which most frequently gives nurture, gnardianship in socage, testamen
rise to this appointment is that of in- tary guardianship, and chancel'Y guardiau
fancy. "Guardianship" may well be ship. The first two scarcely differ from 
used for the care authorized over idiots, the natural right of parents to care for 
lunatics, habitual drunkards, spend- alld control their offspring; Mr. Mac
thrifts, and the like; but a gnardian of pherson in England (Macphel·s. Inf. 52. 
this class is, under many of the statutory 58), and Mr. Schouler in this country 
systems authorizing the appointment, (Schouler Dom. Rel. 391), consider them, 
styled "committee." we think with good reason, as practically 

The term guardian, or, in the old one. This gnardianship extends to the 
spelling, gardian, seems the same, ety- person only. 
mologically and in original meaning Guardianship in socage arises, at 
with warden, - g and w being inter- common law, when an infant under 
changeable letters in a number of law fourteen acquires legal title to real prop
French words; and in the correlative, erty; it does not exist if the property is 
ward, the person under gnardianship, merely personal, nor upon an equitable 
the initial w is retained. title only. The guardian in socage is 

The word guardian suggests the idea charged with the custody of the young 
of an appointment, an authority con- heir's person and estate, with the col
ferred by distinct judicial act. It is, in- lection of rents and profits', care of title
deed, common and not incorrect to say deeds, and maintenance. His powers 
that the father is natural gnardian of are, in general, commensurate with these 
his child; and without any appointment duties. But this form of gnardianship 
the father exercises all of, and even more . has fallen into disuse. 
than, the powers involved in guardian- TestamentaTY guardianship was in
ship, and in that sense is a guardian with- stituted by Stat. 12 Cal'. II. ch. 24, and 
out having beeu judicially designated. guardians of this class are sometimes 
But the parental relation is not within called statute guardiaps. The statute 
the notion usually conveyed by the term conferred upon the father a power not 
gnardianship. There may, however, be accorded by the common law, to desig
an appointment of the father to act as nate by delld or will a guardian for the 
gnardian to the child, as where the child person and estate of his child. See 
in infancy inherits property for the care Lord v. Hough, 37 Cal. 660, for the 
of which letters must be issued. In relative powers of a guardian of this 
these cases the father acts in the double class. 
capacity. Guardiauship by appointment of a 

The law of guardianship is most nat- court of equity has, in receut times, 
urally divided into guardianship of the nearly superseded the other kinds. The 
person and of the estate. That of the court of chancery is, speaking generally, 
person is a relation essentially the same the judicial conservator of the property 

VOL. L. 35 
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interests of infants, and will appoint, 
upon a bill or petition showing the 
proper facts, a guardian of the person 
and estate, or, where the interests of the 
ward in a pending suit are alone in
volved, a guardian of the person only. 

Throughout the United States, guar
dianship is simpler than in Englaud, 
and more definitely regulated by stat
utory directions, varying in their details 
in the different states. The parental 
right of custody generally takes the 
place of any distinct relation of gnar
dianship by nature and nurture. Guar
dianship in socage is scarcely known. 
Testamentary guardians may, in most 
of the states at least, be created; and 
so may chancery guardians, applying 
that term to guardians appointed by a 
court, such as in many of the states ex
ists (usually the supreme court), clothed 
with the general equitable powers of the 
English chancery. Besides these are a 
class which Mr. Schouler considers, with 
good reason, should be distinguished 
from chancery guardians, and to which 
he applies the name probate guar
dians. These are such as are appointed 
by the court of probate jurisdiction, 
by whatever name known: ordinary, 
orphan's, probate, or surrogate's court, 
in the exercise of the statutory powers 
conferred upon it. These guardians 
are, ill general, of the person, of the 
estate, or of both. Their powers, duties, 
and liabilities are such as are prescribed 
by the local law. This form of the re
lation is the one most generally known 
and used throughout the United States. 

A guardian is one that legally has the 
care and management of the person or the 
estate, or both, of a child, during his minor
ity, whose father has deceased. ReeveJJ 
Dom. Rei. 311; Bass v. Cook, 4 Port. 390. 

Of guardians of. children there are several 
species: 

1. A guardian by nature. A father is 
so called in respect of the guardianship 
which belongs to him over the person of 
bis heir-apparent, or of his heiress presump
tive. 

2. Guardian for nurture. A father is so 
called in respect of the guardianship of all 
his children; and, after the father's decease, 
the mother. This guardianship is said to 
last only to the age of fourteen years. But 
though after that age the father or mother 
may not be properly designated as guardian 
for nurture, yet the parent is understood to 
stand substantially in the capacity of guar-

dian to his children so long as they are 
minors, by having the care and control of 
their persons during that period. 

3. Guardian in socage is one who has the 
care of the estate as well as the person of a 
minor. This species occurs where the legal 
estate in lands or other hereditaments held 
in'socage descends upon a minor; in which 
case the guardianship devolves upon his 
next of hlood, to whom the inheritance can
not descend. This guardianship lasts till 
the age of fourteen years. 

4. Guardian in chivalry. If the heir of 
an estate held by chivalry (or knigbt-ser
vice) was under twenty-one, or, bei.ng a 
female, was under fourteen, the lord of 
whom the land was held was entitled to the 
wardship of the heir, and was called guar
dian in chivalry. This kind of guardian
ship entitled the lord to receive the profits 
of the heir's land without accounting for 
them. It ceased to exist in 1660, when the 
military tenures were abolished hy Stat. 12 
Car. n. ch. 24. 

5. Guardian by statute is a guardian ap
pointed by virtue of Stat. 12 Car. II. ch. 24, 
passed in 1660, which provides that a father 
may, by deed or will, dispose of the custody, 
after his death, of such of his children as 
should he infants (z.e. undcr age) and un
married at his death, or should be born 
posthumously, to any person he pleases, in 
such manner as to be effectual against all 
persons claiming as guardians in socage or 
otherwise. 

6. Guardian by election is one appointed 
hy an infant having lands in socage, when 
the guardianship in socage has terminated 
by the infant attaining the age of fourteen. 
This guardianship is now almost wholly 
disused. 

7. Guardian by'appointment of the court oj 
chancery. This happens where a father has 
died without exercising his power of ap
pointing guardians; also where the father's 
misconduct is such as to make it improper 
that his children should continue under his 
control. But the court will not in general 
appoint a guardian to an infant not pos
sessed of property. 

8. Guardian by custom. A guardian who 
is such by local custom. In copy holds, this 
belongs of common right to the next of 
blood, to whom the copyhold cannot de
scend; and, in London, to the mayor and 
aldermen. It is said, however, to have 
fallen into disuse. 2 Steph. Com. 329; Moz
ley~ W. 

Guardian ad litem. A person ap
pointed by a court of justice to appear 
for and represent a minor whose inter
ests require that he should bring a suit, 
or who is a necessary or proper party 
defendant. Such an appointment does 
not seem to involve any relation of 
guardianship in any full or significant 
sense of the term, so little is any custody 
of person or estate involved. The gllar-
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dian ad litem merely represents or acts 
for the ward in the various steps and 
stages ot the snit. The term next 
friend, also employed to designate such 
a representative, seems better to corre
spond with his real position and duties; 
but guardian ad litem is in settled use. 

Guardian of the cinque ports. An
other name for the warden of the 
cinque ports. 

Guardian of the peace. A person 
intrusted with the keeping of the peace, 
as conservator thereof. 

Guardian of the poor. Persons hav
ing the management of parish work
houses and unions are, in England, 
styled guardians of tbe poor. The guar
dians are elected by tbe owners of prop
ertyand rate-payers in the parish; and, 
in the case of twp or more parisbes being 
consolidated into one union for the re
lief of the poor, are elected by tbe own
ers and rate-payers of the component 
parishes. 8 Stepk. Gom. 47, 50. 

Guardian of the spiritualities. The 
person to whom the spiritual jurisdiction 
of a diocese is committed during the 
vacancy of a see. Gowel,. Tomlins. 

Guardian of the temporalities. The 
person to whose cnstody a vacant see 
or abbey was committed by the king. 
Toml'inR. 

GUEST. The rule)! of law, that an 
innkeeper must receive as guests all who 
apply, that he is liable for their bag
gage, that he bas a lien upon it for his 
charges, &c., have given rise to some 
decisions as to who is deemed a guest at 
an inn. 

In order to constitute one a guest at a 
hotel, it is not necessary that he should be 
there in person: it is sufficient if his prop
erty is there in charge of his wife, ag~nt, 
servant, or some other member of his family. 
But the property must be there under such 
circumstanL'es that the law will presume 
the possession to be in him, and not in the 
bailee in charge of it. Coykendall v. Eaton, 
65 Barb. 188. 

A townsman or neighbor may be a 
traveller, and therefore a guest at an inn, 
as well as he who comes from a distance, 
or from a foreign country. Walling v. 
Potter, 36 Ctmn. 183. 

A guest, as distinguished from a boarder, 
is bound for no stipUlated time. He stops 
at the inn for as short or as long time as he 
pleases, paying, while he remains, the cus-

tomary charge. Stewart v. McCready, 24 
How. Pro 62. 

The fact that a traveller who is received 
at an inn as a guest makes an agreement 
with the innkeeper for the price of his board 
by the week, does not impair or affect his 
rights as a guest. Berkshire Woollen Co. v. 
Proctor, 7 Gush. 417; Shoecraft v. Bailey, 
26 Iowa, 553. 

If a person puts np his horse at an inn, 
it makes him a guest; and the relation ex
tends to all his goods left at an inn, by his 
taking a room and taking some of his meals 
at the inn, and lodging there a portion of 
the time. He need not take all his meals 
or lodge every night there. McDaniels V. 
Robinson, 26 n. 316. 

A traveller who enters an inn as a guest 
does not cease to be a guest by proposing 
to remain a given number of days, or by as
certaining the price that will be charged 
for his entertainment, or by paying in ad
vance, or as his wants are supplied. Pink
erton V. Woodward, 33 Cal. 657. 

Temporary absence of a guest from the 
inn does not suspend the innkeeper's lia,
bility. McDonald V. Edgerton, 5 Barb. 660_ 

One who, lodging at ano.ther house, 
merely leaves his horse at the inn, for shel
ter, provender, and care, both parties un
derstanding that he himself does not ask or 
receive any personal accommodation, is not 
a guest. Ingalsbee V. Wood, 36 Barb. 452. 

GUILD. ' This word signifies, prima
rily, tribute; and, secondarily, the fra
ternity or company that is subject to the 
tribute. It thus came to signify a vol
untary assoaiation or fraternity of per
sons, united for co-operation and mutual 
protection in carrying on their trade or 
vocation. Such a company is a body of 
persons bound together by orders and 
laws of their own making, the king's 
license having been first had to the 
making thereof. A guild of merchants 
may be incorporated by grant of the 
sovereign; and snch incorporation, with
out more, is sufficient to establish them 
as a corporation for ever. Guilds have, 
however, diminished in prominence and 
importance, with the advance in the 
systematic organization of municipal 
corporations. Guild-hall is the name 
given to the hall of meeting of a guild. 
The t~rm was always generically appli
cable to the public place of meeting of 
the mayor, aldermen, and commonalty 
of any city and borough, but has been 
applied par excellence to the place of 
meeting of the lord-mayor, aldermen, 
and commonalty of the city of London. 
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H. 
HABEAS CORPUS. That you have 

the body. These were the emphatic 
words of several writs in common-law 
practice, issued for the purpose of bring
jng a party into court; eveu forming a 
part of the common capias. As usual, 
these words were adopted as the name 
of each of such writs; but the term ha
beas corpus is now applied exclusively to 
designate a few special writs, and, when 
used alone, without qualification, is 
always understood as denoting the rem
edy for deliverauce from unlawful im
prisonment or detention. This is the 
writ technically termed habeas corpus ad 
subjiciendum, - that you have the body 
to submit to. 

It is directed to any person who de
tains another in custody, and commands 
him to produce the body, with the day 
and cause of his caption and deteution, 
to do, submit to, and receive whatsoever 
the judge or court awarding such writ 
shall direct. This writ existed at com
mon law, though it has been improved 
and modified by statute, both in Eng
land and the United States. 

With respect to this writ as employed 
by the national judiciary, the power to 
issue it was at first granted in but a 
limited way, but has beeu extended by 
subsequent acts of congress (see act of 
Sept. 24, 1789, § 14; act of March 2, 
1833, § 7; act of Aug. 29,1842; act of 
Feb. 5, 1867, § 1), and is now defined 
anew in the Revised Statutes, §§75I, 752. 
They give to the courts of the United 
States, and the justices and judges of 
those courts within their jurisdictions, 
the power to grant writs of habeas corpus 
for the purpose of an inquiry into the 
cause of restraint of liberty. 

Section 753, however, imposes an im
portant limitation. It provides that 
" The writ of habeas corpus shall in no· 
case extend to a prisoner in jail, unless 
where he is in custody under or by color 
of the authority of the United States, or 
is committed for trial before some court 
thereof j or is in custody for an act done 

or omitted in pursuance of a law of the 
United States, or of an order, process, 
or decree of a court or judge thereof; or 
is in custody in violation of the consti
tution, or of a law or treaty of the 
United States; or, being a subject or 
citizen of a foreign state, and domiciled 
therein, is in custody for an act done or 
omitted under any alleged right, title, 
authority, privilege, protection, or ex
emption claimed under the commission, 
or order or sanction, of any foreign state, 
or under color thereof, the validity and 
effect whereof depend upon the law of 
nations; or unless it is necessary to 
bring the prisoner into court to testify." 
This new enactment of the power seems 
to set at rest some embarrassiug ques
tions of ,construction attending the 
former acts. 

In the employment of the writ in the 
United States jurisprudence, the cases 
are to the effect that although the writ 
is a writ of right, it is not granted as a 
matter of course, but upon cause shown; 
and if, upon the statements of the appli
cation for the writ, the ground relied on 
is seen to be undoubtedly insufficient, 
the application may be denied in the 
first instance. 

The usual course of proceeding is for 
the court, on the application of the pris
oner for a writ of habeas corpus, to issue 
the writ, and, on its return, to hear and 
dispose of the case; but where the cause 
of imprisonment is fully shown by the 
petition, the court may, without issu
ing the writ, consider and determine 
whether, upon the facts presented in 
the petition, the prisoner, if brought 
before the court, would be discharged. 

Another restriction which is recog
nized by the supreme court (being, how 
ever, supported by and fully illustrated 
in the decisions of England and of the 
several states upon the subject), in cases 
where the writ is issued by that court 
as an act of appellate jurisdiction, is, 
that the action of the court is restrained 
by the limits which attach t~ the no.-
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ture of appellate power. Where the 
cause shown for the restraint of the 
prisoner is a commitment by a judicial 
tribunal, the court inquires not whether 
the commitment ought to have been 
made, but whether it is a legal commit
ment. The proceeding is in the nature 
of a writ of error, to examine the legal
ity of the commitment. By means of 
it the body of the prisoner, with the 
cause of confinement, is brought before 
the court. The court can, undoubtedly, 
inquire into the legal sufficiency of that 
cause. But if it be the judgment of a 
court of competent jurisdiction, that, in 
itself, is sufficient cause. Exp. Wat
kins, 3 Pet. 193; see also Matter of 
Metzger, 5 How. 176; Johnson v. United 
States, 3 McLean, 89; Nelson v. Cutter, 
[d. 326; 1 West. Law J. 357; United 
States v. Johns, 4 DaZZ. 412; Exp. 
Smith, 3 McLean, 121; 6 Monthly Law 
Rep. 57. 

The distinguishing" incidents of the 
proceeding, as regulated by further pro
visions of the revised statutes, or estab
lished by the course of decisions, are, 
when the proceeding is before a United 
States court or judge. the following: The 
application of the person restrained of 
liberty, for a writ of habeas corpus, 
must be in writing and verified by affi
davit, and must set forth the facts con
cerning the detention of the party apply
ing, in whose custody he or she is de
tained, and by virtue of what claim or 
authority, ·if known. It is made the 
duty of the justice or judge to whom 
such application is made to forthwith 
award a writ of habeas C01pUS, unless it 
shall appear from the petition itself that 
the party is not deprived of his or her 
liberty in contravention of the constitu
tion or laws of the United States. The 
writ shall be directed to the person in 
whose custody the party is detained, 
who shall make return of said writ, and 
bring the party before the judge who 
granted the writ, and certify the true 
cause of the detention of such person 
within three days thereafter, unless such 
person be detained beyond the distance 
of twenty miles; and, if beyond the dis
tance of twenty miles and not 'above one 
hundred miles, then within ten days; and, 
if beyond the distance of one hundred 

miles, then within twenty days. Upon 
the return of the writ of habeas corpus. a 
day shall be set for the hearing of the 
cause, not exceeding five days thereaf
ter, unless the party petitioning shall 
request a longer time. The petitioner 
may deny any of the material facts set 
forth in the return, or may allege any 
fact to show that the detention is in con
travention of the constitution or laws of 
the United States, which allegations or 
denials sball De made on oath. The re
turn may be amended by leave of the 
conrt or judge before or after the same 
is filed, as also may all suggestions 
made against it, that thereby the mate
rial facts may be ascertained. The 
court or jndge shall proceed in a sum
mary way to determine the facts of the 
case, by hearing testimony and the ar
guments of the parties interested. And 
provision is made for an appeal from 
the decision. 

The writ of habeas corpus ad subjicien
dum, or habeas corpus, as it is commonly 
called, is also a remedy of high impor
tance and frequent employment in the 
jurisprudence of each of the several 
states. In that aspect, it is subject to 
regulation by the state statntes, as to 
matters of detail. And there are differ
ences in the employment of the writ 
under the national and under the state 
governments, arising out of the differ
ences between the powers of the two 
forms of government, and the jurisdic
tions of the two systems of courts. 
Making a proper allowance for these 
causes of variation, the account above 
given of the employment of the writ in 
federal tribunals will serve as a general 
outline of its features as a remedy unde[" 
state laws. 

Other varieties or forms of the writ of 
habeas corpus are the following: 

Habeas corpus ad faciendum at 
recipiendum. That you have the 
body, to do and receive. A writ which 
issues when one sued in some inferior 
jurisdiction desires to remove the action 
into a superior court. It commands the 
judges below to produce the body of de
fendant with the cause of detention, to 
do and receive what the superior court 
shall adjndge. It is called a habeas cor
pus cum causa, - that you have the body 
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with the cause, - because it requires the 
judges below to certify the grounds of 
holding. Wharton. Hence it is pecu
liarly applicable where one needs a re
view of a record of judicial proceedings, 
in order to establish hiS" right to a dis
charge, and may not consider a simple 
habea.~ corpus ad subjiciendum, adequate. 

Habeas corpus ad respondendum. 
That you have the body for prosecuting. 
The name of a writ issued to remove a 
prisoner in order to prosecute him in 
the jurisdiction where the crime was 
committed. 

Habeas corpus ad respondendum. 
That you have the body to answer. A 
writ issued to bring up a prisoner con
fined by the process of an inferior court, 
to charge him with a fresh action or 
criminal prosecution in the court above. 

Habeas corpus ad satisfaciendum. 
That you have the body to satisfy. The 
name of a writ issued to bring up a pris
oner confined by process of an inferior 
court, to charge him upon execution on 
a judgment of a superior court. 

Habeas corpus ad subjiciendum. 
See supra. 

Habeas corpus ad testificandum. 
That you have the body to testify. The 
name of a writ issued to bring up a pris
oner detained in auy jail or prison, to 
testify iu a cause before any court of 
competent jurisdiction. 

Habeas corpus cum causa. See 
supra. 

HABEAS CORPUS ACT. The 
English statute of 31 Chas. II. ch. 2, is 
the original and prominent habeas corpus 
act, being the oue which provided that 
great remedy for unlawful imprison
ment. It was amended and supple
mented by Stat. 56 Geo. III. ch. 100. 
There are acts of the same general na
ture and objects, in the various states of 
the Union. For the United States judi
ciary, the present act is contained in 
Rev. Stat. tit. xiii. ch. 13. 

HABENDUM. To have. The ini
tial and most emphatic word in that 
clause of a deed which follows the graut
ing part of the premises, and defines the 
extent of the ownership or interest 
granted. The formal words et tenendum 
were generally annexed, and the whole 
phrase is literally translated ill the Eng-

lish phrase "for having and hold
ing." 

Holding, as a technical term, relating to 
ownership, embraces two ideas, - that of 
actual possession of some subject of prop
erty; and tbat of being invested with legal 
title. It may be applied to any thing which 
is tbe subject of property. Hence, in a con
stitutional provision protecting as separa te 
property "the real and personal property 
of a woman, held at tbe time of marriage." 
.. held" does not exclude equifable inter
ests. Witsell v. Charleston, 7 S. C. 88. 

Habere facias possessionem. That 
you cause to have possession. The em
phatic words of the usual writ of execu
tion upon a judgment for the plaintiff 
in ejectment, commanding the sheriff to 
put the plaintiff in possession of the 
premises. The phrase is used,as a name 
for the writ, which is also sometimes 
termed a habere facias, or, byabbrevia
tion, a hab. fa. poss., or a hab. fa. 

Habere facias seisinam. That you 
cause to have seisin. The emphatic 
words of the writ of execution in real 
actions, upon judgment for the demand
ant, directing the sheriff to cause the 
demandant to have seisin of the lands 
which he has recovered. It was the 
proper process for giving seisin of a free
hold, as distinguished from a chattel in
terest in lands. The phrase was also 
used as a name for the writ, often ab
breviated to hab. fa. seis. 

Habere facias visum. That you 
cause to have a view. This was the 
characteristic phrase of a writ directing 
the sheriff to take a view of .lauds; as is 
necessary in some real-property suits. 
It was also the name of the writ. 

HABITANCY. It is difficult to give 
an exact definition of habitancy. In gen
eral terms, one may be designated as an 
inhabitant of that place which constitutes 
the principal seat of his residence, of his 
business, pursuits, connections, attach
ments, and of his political and municipal 
relations. The term, therefore, embraces 
the fact of residence at a place, together 
with the intent to regard it and make it a 
home. The act and intent must concur. 
Lyma'l v. lIske, 17 Pick.231. See INHABl
TANT. 

HABITUAL CRIMINALS ACT. 
In England, a statute, the 32 & 33 Vict. 
ch. 99, passed in 1869, for the purpose 
of giviug to the police a greater control 
over convicted criminals who were at 
large, aud providing for the registra-
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tion of criminals. It was repealed, and 
other provisions substituted for it, by 
Stat. 34 & 35 Vict. ch. 112, known as 
the prevention of crime act, passed in 
1871. 

HABITUAL DRUNKARD. It was 
said in Commonwealth o. Whitney, 5 
Gray, 85, that the terms "drunkard" 
and "habitual drunkard" mean the 
same thing j for drunkard alone imports 
a person whose habit is to get drunk, 
whose ebriety has become habitual. 

But the term has long been ill statu
tory use in New York, to designate per
sons who have become so confirmed in 
customary intoxication as renders them 
proper subjects of legal guardianship 
analogous to that exercised over insane 
persous. A proceeding may be taken, 
formerly, in the court of chancery, since 
1846 (when law and equity proceedings 
were merged) in the supreme court, for 
the appointment of a committee of a 
person alleged to have become a "ha
bitual drunkard." The proceeding in
volves an inquest into the character and 
habits of the person in question, analo
gous to that obtainable in cases of al
leged insanity, and results in the ap
pointment of a committee, charged not 
only with the care of the estate of the 
drunkard, but also with the control of 
his person; thus the committee, subject 
to judicial control, may determine his 
residence. Matter of Lynch, 5 Paige, 
120. This proceeding is deemed a pro
ceeding in rem, in the respect that it is 
public and notorious, and conclnsive 
upon 'all the world; any persons after
wards dealing with the snbject of it 
being chargeable with notice. Wards
worth v. Sharpsteen, 8 N. Y. 388. The 
effect of the appoin tment is to snspend 
continnously the capacity of the ,subject 
to diRpose of property, or bind himself 
by contracts; he cannot, even in sober 
moments, act in these matters, but his 
gifts and contracts made after actual 
finding of an inqnisition are void, 
L'Amoreux u. Crosby, 2 Paige, 422; 
Wardsworth v. Sharpsteen, 8 N. Y.388; 
but he is not, by force of it, placed in 
the category of persons of "unsound 
mind," who cannot make a will, Lewis 
v. Jones, 50 Barb. 645. To warrant the 
court in discharging the committee and 

restoring to the drunkard his estate and 
civil capacity, there must be proof of 
permanent reformation; in general, at 
least one year's voluntary and total ab
stinence from intoxicating liquors must 
be shown. Matter of Hoag, 7 Paige, 
312. And there are special prohibitions 
of statute upon the sale of liquor to 
habitual drunkards. 

HACKNEY-COACH. May include 
coaches standing for hire in the streets, as 
well as those kept in stables for hire. Mas
terson v. Short, 33 How. Pro 481. 

Hcereditas nunquam ascendet. An 
inheritance never ascends; the right 
to an inheritance does not lineally as
cend. A rille of the feudal law, which 
applied only to exclude the ancestors in 
a direct line from inheriting: the inher
itance might ascend indirectly. The 
rule has been qualified by statute. 

Hceres legitimus est quem nupti;;e 
demonstrant. The lawful heir is he 
whom marriage points out as such; the 
law regards as a son him only who is 
born in wedlock. This maxim is the 
foundation of the rules governing legiti
macy and inheritance. Bastards are 
not accepted as heirs. 

Hceretico comburendo. The name 
of an English writ, long since obsolete, 
which lay against a heretic, who, having 
been convicted of heresy by the his hop, 
and abjured it, afterwards fell into the 
same again, or some other, and was there
upon delivered over to the secular power. 
(Fitz. N. B. 69.) By this writ, grantahle 
out of chancery, upon a certificate of such 
conviction, heretics were burnt; and so 
were likewise witches, sorcerers, &C. Jacob. 

HALF BLOOD. The relationship 
between persons who have one parent 
only in common. See FULL BLOOD. 

HAMESUCKEN. This word, which 
etymologically is house-breaking, is a 
Scotch and old English term nearly 
equiValent to burglary. Briefly, it is 
invasion of a dwelling coupled with vio
lence to the occupant. The word is 
differently spelled: hamsecken, hame
secken, haimsucken, &c. 

HANAPER OFFICE. The hana
per office and the petty-bag office were 
offices connected with the common-law 
side of the court of chancery. Accord
ing to several writers, writs, with the 
returns thereto, were kept in the ham
per, or hanaper, in all cases in which 
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the question was one affecting the sub
ject only; while writs with the returns 
in which the crown had an interest, me
diate or immediate, were kept in the 
petty-bag, which phrase is accordingly 
used in contradistinction to the hana
per. See Yates v. People, 6 Johns. 337, 
363. Burrill, following Spelman, says 
that not the writs themselves, but the 
fees arising upon them, were kept in 
the hanaper. 

HANSE. An old word of German 
origin, signifying an association of mer
chants formed to secure the good 'usage 
and safe transportation of merchandise 
from one town to another. 

Hanse towns. There were certain 
cities which received this name during 
the middle ages, from their having 
formed a hanse, or confederacy, for 
mutual protection of their commerce 
against the pirates which then infested 
the Baltic. This league or confederacy 
acquired great power and importance, 
and at one time embraced seventy or 
eighty commercial cities. 

Hanseatic. Pertaining to a hansej 
but, generally, the union of the Hanse 
towns is the one referred to, as in the 
expression, the Hanseatic league. 

Laws of the Hanse towns. A code 
of commercial law established by the 
cities forming the confederacy above 
described. 

HARBOR, v. To conceal, spoken of 
persons; to receive a person for the pur
pose of defeating another of a right to 
the custody of the one sheltered. 

To harbor often means to secrete. Jones 
v. Vanzandt, 5 How. 215, 227. 

Harboring, as used in the act of Feb. 12, 
1793, relative to fugitive slaves, meant en· 
tertaining or sheltering a fugitive, with the 
purpose of encouraging him in his desertion 
of his master. Van Metre v. Mitchell, 2 
Wall. Jr. 311, 317. 

HARBOR, n. An expanse of navi-' 
gable water, so sheltered by surrounding 
shores as to form a place where ships 
may lie in safety. 

Harbor and port are nearly synony
mous; the first, however, presents more 
prominently the idea of safety of the 
vessel; the last, the idea of delivery and 
reception of cargo. 

The term" port" of Boston, or .. harbor" 
of Boston, as used in the Massachusetts 
acts for the regulation of pilotage, is not 

satisfied by restricting its meaning and 
application to the city of Boston, and to 
vessels entering its docks and lying at its 
wharves, or in the stream between them 
and the inner islands of the harhor. It at 
least includes all those ports which use the 
several channels leading to the city of Bos· 
ton itself; and this embraces the mouths of 
the various rivers which eIl!Pty into the har
bor. Martin v. Hilton, 9 Mete. (Mass.) 371. 

HARD LABOR. In modern crimi
nallaw, the punishment of imprisonment 
is often coupled with hard larbor; the 
convict is, by authority of statute, sen
tenced to be confined at hard labor in a 
designated prison for a specified term. 
The expression is pleonastic rather than 
significant. The labor imposed is not, 
in any emphatic sense, hard, nor is the 
idea'to increase the severity of the pun
ishment by hardship in tasks required. 
Ordinary, continuous industry, at com
mon mechanical trades, is all that is 
intended or exacted. 

HAVE. ,See HABENDUM. 
HAWKER. A person who practises 

carrying merchandise about from place 
to place, for sale; as opposed to one who 
sells at an established shop. It is equiv
alent to pedler, which is more used at 
the present day. 

It is perhaps not essential to the idea, 
but is generally understood from the word, 
that a hawker is to be one who not only 
carries goods for sale, but seeks for pur· 
chasers, either by outcry, which some lexi
cographers conceive as intimated by the 
derivation of the word, or by attracting 
notice and attention to them, as goods for 
sale, by an actual exhibition or exposure of 
them by placards or labels, or by a conven
tional signal, like the sound of a horn for 
the sale of fish. Commonwealth v. Ober, 
12 Gush. 495. 

HAYBOTE. See BOOT. 
HAZARD. An unlawful game at dice; 

and those who play at it are called hazard
ors. Jacob. 

HAZARDOUS. Exposed to or in
volving danger; perilous; risky. In the 
law, this word is chiefly used in connec
tion with contracts of insurance, more 
particularly of insurance against fire. 
Thus, insurances on buildings which, 
from their materials or construction, are 
more susceptihle of ignition than others, 
or buildings which, though not objec
tionable on that account, are occupied 
by persons who carry on trades subject 
to more than ordinary risk of fire, or 
which contain goods or machinery of a 
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character to create such risk, are called 
hazardous insurances. When all of 
these objectionable qualities are attrib
utable to a building, it is a double haz
ardous insurance. The effect in both 
cases is to increase the amount of the 
premium required. The word and its 
compounds, "extra hazardous," "spe
cially hazardous," and "not hazard
ous, " are well-understood technical 
terms in the business of insurance, 
having distinct meanings. Although 
what goods are included in each desig
nation may not be so known as to dis
pense with actual proof, the terms them
selves are distinct, and known to be so; 
so that an insurance upon goods "haz
ardous " does not include goods "extra 
hazardous" or "specially hazardous; " 
.and an insurance on goods .. extra haz
ardous" does not include goods "spe
cially hazardous." "Extra hazardous" 
and" specially hazardous" are not sub
divisions or classifications of goods un
del' the more general term" hazardous," 
but distinct classes of goods. Pindar v. 
Continental Ins. Co., 38 N. Y. 364. 

HEAD. In its sense of chief or prin
cipal, occurs in some technical expres
sions. 

Head of a family. The exemption 
laws of several of the states accord ex
emption of certain property to a dehtor 
who is the head of a family; which fact 
has called forth some decisions on the 
meaning of this phrase. See FAMILY; 

HOUSEHOLD. 

Head of a family,in the New Hampshire 
exemption law of 1851, applies to a widower 
having a minor child residing with him and 
supported by him at his own dwelling
place; and the father's rights as head of 
the family are not lost by his only child 
becoming of age, and removing from the 
bomestead, the father remaining as before. 
Barney v. Leeds, 51 N. H. 253. 

Under Georgia homestead act of 1868, 
the wife, having no children of her own, is 
not the head of a family of the children of 
bel' husband by a former marriage. LathEop 
v. Soldiers' Loan & Building Assoc., 45 Ga. 
483. 

An unmarried man, whose indigent 
mother and sisters live with him, and are 
supported by him; is the head of a family. 
Marsh v. Lazenby, 41 Ga. 153 ; Wade v. 
Jones, 20 Mo. 75. 

A bachelor having no persons depend
ent upon him, and none residing with him 
except servants and employes, is not the 
head of a family, in the sense of the. 

term as used in the South Carolina consti
tutional provision with reference to home
stead exemption. Garaty v. Du Bose, Ii 
S. 0.493; s. p. Sallee v. Waters, 17 Ala. 
482; Bacbman v. Crawford, 3 Humph. 216. 

A bachelor furnished the means for 
housekeeping and living to his brother and 
sister-in-law, who lived with and kept house 
for him. Held, that he was not head of 
the family, within the exemption laws 
(Laws 1854-55, ch. 61). Whalen v. Cad
man, 11 Iowa, 266. 

Head-borough. The title of an offi
cer who, in Saxon times, was chief of 
the frallkpledge tithing or decennary. 
This office was afterwards, when the 
petty constableship was created, united 
with that office. 

HEALTH. That condition of the 
human body in which the vital func
tions are well performed. 

Health laws. Laws having for their 
chief object the conservation of the 
health of the community. 

Health officers. Officers charged 
with the administration of health laws. 

Healthy. Free from disease or bodily 
ailment, or any state of the system pecul
iarly susceptible or liable to disease or 
bodily ailment. Bell v. Jeffries, 13 Ired. L. 
356. 

The health ordinarily enjoyed by men 
in health, and the physical and bodily 
ability which men of sound bodies ordina
rily possess, constitute the "healthy and 
able-bodied," within the meaning of that 
phrase used in the poor.laws; although 
there may have been a casual and tempo
rary illness, or bodily unsoundness, which 
produced an occasional and temporary 
effect upon the person's capacity to gain 
a livelihood by bodily exertion. Starks
boro' v. Hinesburgh, 15 Vt. 200. 

HEARING. In chancery practice, 
the session of the court for the purpose 
of considering the proofs and determin
ing the issues is called the hearing. 

Hearing, as applied to equity cases, 
means the samc thing that the word 
trial does at law. Akerly I'. Vtlas 24 
Wis. 165 ; Vannevar v. Bryant, 21 Wad. 41; 
Galpin v. Critchlow, 112 Mass. 339. 

HEARSAY. A term applied to that 
species of testimony which consists in a 
narration hy one person of matters told 
him by another. 

The general rule is, that a repetition 
of the statements of another person is 
not competent evidence; and the phrase 
commonly used to express the objec
tion to it is, that it is hearsay, or hear~ 
say evidence. Some exceptions are 
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allowed, particularly as to questions of 
custom, pedigree, and prescription; to 
matters where reputation is a constitu
tive fact or element, such as malTiage 
and partnership i to cases where not the 
truth of the declaratiou, but the fact that 
it was made, is the point of importance, 
as is sometimes the case where an es
toppel is to be established, or the in
ducement or motive of a party in per
forming an act is made clear by what 
was told him, irrespective of its truth, 
and where declarations accompanying 
and involved in the act under inquiry 
are admitted as "part of the res gestre." 
Outside of these exceptions, the rule is 
established, and important, that a wit
ness cannot be heard to repeat the state
ments of a third person i that person 
must be called and interrogated directly 
as to the facts, as known to him. See 
U. S. Dig. tit. Evidence, VI. 

Hedge-bote. See BOOT. 
HEIR. A pei'son who, on the death 

of another, is indicated by right of blood 
and by operation of law to succeed to 
the deceased's estate. Under the com
mon law, the heir succeeds to and ac
quires by operation of law the estate 
of his ancestor in lands and tenements 
only; and this is the only proper techni
cal meaning of the word, which is wholly 
inapplicable to personal estate. The 
heir is therefore to be distinguished 
from a devisee, who takes lands and 
tenements by will, as well as from an 
alienee, who takes them by deed. It is 
true, heir or heirs is frequently con
strued in wills as meaning children, or 
issue, or next of kin, or those who take 
personal property under a statute of dis
tribution, or, sometimes, devisees; but 
such interpretations of testamentary pro
vision~ do not enlarge the real significa
tion of the word, - they rest upon the 
principle that the intention of the testa
tor, as gathered from the whole instru
ment, is to have effect, rather than the 
strict technical meaning of the language 
employed. In both deeds and wills, the 
word heirs is usually considered as no
men collectivum, comprehending heirs of 
heirs ad infinitum; and heir, in the 
singular, may operate in the same man
net. 

The word heirs was formerly consid-

ered necessary, as a technical word of 
conveyance, to pass a fee; and, al
though in wills a fee might pass without 
that word where the intention to give 
the fee could be clearly ascertained from 
the will, or where a fee was necessary to 
sustain the charge or trust created by 
the will, yet in a deed, however clearly 
the intent of the parties might be ex
pressed, a fee could not be conveyed 
without that word. Thus a man who 
pnrchased lands "to himself for ever," 
or" to him and to his assigns for ever," 
took but an estate for life. This rule 
has been abolished by statute in many 
of the United States, providing that 
neither the word heirs nor other words 
of inheritance shall be requisite to cre
ate 01' convey an estate in fee, either in 
grants or devises of lands. In other 
states, similar provisions have been en
acted with respect to wills, but not ex
tending to deeds. 

Under the principle known as the 
rule in Shelley's Case, which applies, in 
general, wherever an estate is given to 
one person for life with remainder to 
his heirs, by one act or instrument, the 
word heirs is regarded as a mere word 
of limitation, not as a word of pnrchase, 
and the entire estate is vested in the 
first taker. Heirs is considered as ex
pressing merely an intention as to a cer
tain line of snccession; and, if the first 
taker dies intestate, his heirs take by 
descent from him, not as purchasers 
under the original limitation. See 
SHELLEY'S CASE. 

In the Roman law, and in the modern 
civil law, hreres or heir has a more ex
tended signification than in the common 
law. The term is applied to all persons 
entitled to succeed to the estate of one 
deceased, whether by act of the party or 
by operation of law, and whether the 
property be real or personal in its na
ture; and the heir has most of the 
powers and functions of the executor 
or administrator at common law. In 
the Scotch law, the term heir compre
hends not only those. who succeed to 
lands, but also successors to personM 
property. 

Various well-established expressions 
have been formed by annexing qualify
ing words or phrases to the term heir. 
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Thus; notwithstanding that, stl"ictly 
speaking, the heir can only be deter
mined upon the death of the ancestor, 
and that no person can be the heir of 
one living, he who,. if he survive his 
ancestor, must certainly be his heir is 
called the heir apparent; e.g., the eldest 
son, in England, during the lifetime of 
his father, as he must, by the course of 
the common law, be heir to the father 
whenever the latter happens to die. So 
he who, if the ancestor were immedi
ately to die, would succeed, but whose 
right of succession may be defeated by 
some event other than his own death be
fore the ancestor, is ter-med the heir pre
sumptive. Again, an heir by custom, or 
customary heir, is an heir whose right of 
inheritance depends upon a particular 
and local custom, such as gavelkind or 
borough English. The general heir, 
who, upon the decease of the ancestor 
intestate, is entitled to all lands, tene
ments, and hereditaments which be
longed to the ancestor, or of which he 
was seised, is usually termed the heir 
at law, sometimes the heir general. 
Heir special is sometimes applied to issue 
in tail. 

Heir means next of blood, on whom the 
law casts the inheritance, on the death of 
the ancestor. Sugg v. Tyson, 2 Hawks, 472. 

Heirs is used to denote the persons who 
are entitled, by descent, to the real estate 
of a deceased ancestor. It is appropriated 
to that purpose, and when used in pleading, 
in reference to personal estate, it has no 
meaning, 9,nd must be rejected as surplus
age. Henry v. Henry, 9 Ired. L. 278. 

Heir is not confined in meaning to one to 
whom an estate has descended from his im
mediate ancestor. A person is the heir of 
one from whom he has inherited through 
several successive descents. Ward v. Stow, 
2 Dev. Eq. 509; Castro v. Tennent, 44 Cal. 
253; and see Brownell 11. Brownell,. 10 R.1. 
509. 

Heirs may mean those inheriting accord
ing to the existing laws of the state, as dis
tinguished from those who would inherit at 
common law. Aspden's Estate, 2 Wall. Jr. 
368; Larabee v. Larabee, 1 Root, 555; Mace 
v. Cushman, 45 Me. 250. 

Heirs of the body include all persons who 
are in the line of lineal descendants, to the 
most remote generation. Roberts b. Og
bourne, 37 Ala. 174. 

Under the rule that courts will give to 
statutes of legitimation, whether private or 
public, a fair if not a liberal construction, 
the words "inherit," .. heir," and "joint 
heir," will be construed to give to legiti
mated children all the rights of inheritance 

and succession that would attach to them 
had they heen born in lawful wedlock. 
Swanson v. Swanson, 2 Swan, 446. 

The term heir is capable of an abstract 
sense, without any subject to be inherited, 
as well as of a concrete one, clothed with 
lands or rent, in respect of which the word 
is used. Aspden's Estate,2 Wall. Jr. 368, 
445. 

Heirs, when used in reference to a living 
person as the ancestor, means, in its popular 
~ense, children who are heirs apparent. 
Feltman v. Butts, 8 Bush,115; Vannorsdall 
v. Van Derventer, 51 Barb. 137. 

Aliens are not within the term heirs at 
law. See Orr ". Hodgson, 4 Wheat. 453. 

An heir in law is simply one who suc
ceeds to the estate of a deceased person. 
In this sense, the wife is an heir of her de
ceased husband, and, when her deceased son 
has no wife, child, or father, she is his heir. 
McKinney v. Stewart, 5 Kans. 384. 

The term heir at law presents no such 
ambignity as to let in parol evidence as to 
the sense in which a testator, under particu
lar circumstances, used it. Aspden's Estate, 
2 Wall. Jr. 368. 

The signification of the word heir, 
used in a will, is in all cases a question of 
intention; and, if the testator uses other ex
pressions which clearly indicate what his 
intention was, and show that he did not in
tend what the word in its legal acceptation 
imports, that intention must prevail. Wil
liamson v. Williamson, 18 B. Mon. 329; 
Love v. Buchanan, 40 Miss. 768; Den ". Za
briskie, 15 N. J . L. 404; Bailey v. Patter
son, 3 Rich. Eq. 156. 

In a will, the word heirs, when unex
plained and uncontrolled by the context, is 
to be construed according to its strict tech
nical import, in which sense it designates 
the persons who would by the statute suc
ceed to the real estate in case of intestacy. 
Where a testator devised property to his 
sons for their lives, and, 011 the death of 
either, to his heirs, held, that the word was 
used to designate the persons who are to 
take the real.and personal estate as inde
pendent objects of the gift. It is therefore 
to be interpreted as a mere term of descrip
tion of a class of persons who in the pre
scribed contingency are to take the estate. 
There being nothing in the will to vary or 
change the natural and ordinary sense of 
the word heirs, it must be held to de
scribe those persons wbo on the death of 
the sons would take the real estate, if it 
had been held in their rigbt, and had not 
been the subject of a devise. Clarke v. 
Cordis, 4 Allen, 466. 

Upon the devise of real estate to a par
ticular person, and to his heirs at law, 
which is to vest the estate at a future time, 
upon the occurrence of some designated 
contingency, the words heirs at law 
have their common-law signification, and 
are not to be construed as meaning next of 
kin. And the same rule prevails where 
tbere is a devise and bequest of the whole 
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real and personal estate embraced in one 
common provision, or where, there being 
different provisions, the same expressions 
are used in reference to each kind of estate; 
and more particularly where, in administer
ing the est;J,te under the will, the real estate 
may be blended with and made a part of 
the share or proportion of the personal es
tate given to a particular legatee. Lom
bard v. Boyden, 5 Allen, 249. 

A devise to one's" heir at law" or" law
ful heir" passes the estate to such person 
as, at the time of the testator's death, an
swers by the then existing law that de
scription; and contemplates not only 
changes from death in the persons desig
nated by the term, but changes in the laws 
regulating snccessions and descent. Asp
den's Estate,2 Wall . .lr. 368; and see Ab
bott v. Bradstreet, 3 Allen, 587. 

A devise to heirs designates not only 
the persons who are to take, bnt also the 
manner and proportions in which they take; 
the rnles of descent are presumed to be the 
intended guide. Rand v. Sanger, 115 Mass. 
124. 

Heirs may mean next of kin, or heirs 
at law, according to the nature of the 
property given. Ingram v. Smith, 1 Head, 
411. 

When personal property is given by will 
to heirs, that word may be construed as 
meaning uext of kin. Rnsing v. Rnsing,25 
Ind. 63; Drake v. Pell, 3 Edw. 251; Wright 
v. Meth. Ep. Church, HDffm. 202. 

Under such a bequest, those persons only 
will take who would, by law, sncceed to 
the testator's personalty. Freeman v. 
Knight, 2 fred. Eg. 72. 

The word heirs, in a will, as applied 
to personalty, signifies tbose who would 
take under tbe statnte of distributions. Mc
Cahe v. Sprnil, 1 Dev. Eg. 189; Corhitt v. 
Corbitt, 1 Jones Eg. 114; Kiser v. Kiser, 2 
ld.28. 

Where personal estate is bequeathed to 
a person for life, and at his decease to his 
" heirs" or " lawful heirs," the word heirs 
shonld be interpreted to mean either those 
persons who are strictly heirs by the com
mon law, or those who are next of kin and 
take under the statnte of distribntions, ac
cording to the intention of the testator, if 
his intention relative thereto has been man
ifested in his will. Loring v. Thorndike, 5 
Allen, 257. 

Under a devise of real and personal es
tate in trnst, with directions to divide and 
pay over the rents, dividends, income, and 
profits thereof to the testator's sons, until 
they severally shall reach a certain age, 
and then to convey to each his share of the 
principal, or, in case of his de9,th before 
reaching that age, to convey the same to 
his heirs at law, and with other expressions, 
showing that the testator intended no dis
tinction between the disposition of the real 
and personal estate, the words heirs at 
1:1 w will be constrned according to their 
common·law interpretation, and will not 

include those who would be entitled to a 
share of personal property under the stat
ute of distributions. Lombard v. Boyden, 
5 Allen, 249. 

In a deed, as well as in a will, heirs may 
be construed as meanin~ distributees. Sweet 
v. Dutton, 109 Mass. 589. 

Heirs, in a will, may be construed to 
mean legatees, where such intention is 
manifest. Scudder v. Vanarsdale, 13 N . .T. 
Eg. 109; Eisman v. Poindexter, 52 Ind. 401 ; 
and see Cnshman v. Hortou, 59 N. Y. 149. 

In a bequest by a testator of his resid· 
uary estate, "to be equally divided amongst 
the whole of heirs already named in this my 
will, proportioned agreeahly to the several 
amouuts given to each in the body of this 
my will," the word heirs is to be taken 
in its technical signification, as referring to 
those named in the will who wonld have 
been his legal heirs had he died intestate, 
and not to legatees who were strangers to 
his hlood. Porter's Appeal, 45 Pa. 1St. 201. 

The word heirs includes all persons who 
take real estate by operation of law, upon 
the death of the person last seised, and con
seqnently inclndes the widow of the ances
tor. Seabrook v. Seabrook, 1 McMull. Ck. 
201; see Gibbon v. Gibbon, 40 Ga. 562. 

Where a testator, by one clanse of his 
will, gave all his property of every descrip
tion to his wife for her life, and by another 
clause provided that any children born 
during the marriage shonld be "coequal 
heirs" with their mother, the testator hav
ing died childless, it was held that his wife 
by the will took au absolute estate in the 
whole property. Turner v. Kittrell, 1 Wins. 
39. 

The word heirs, when applied to the snc
cessors to personal property in the constrnc
tion of a will, is usually held to mean 
those who take uuder the statute of distri
butions, and, as snch, the widow is generally 
included; yet where the context plainly 
shows that children only are meant, she 
will be excluded. Henderson v. Henderson, 
1 Jones L. 221. 

If it clearly appears from tbe will that 
the word heir, as used therein, means heir 
apparent, it will be so considered in giving 
a construction to it. Morton v. Barrett, 22 
Me. 257. 

When uncontrolled by context, heirs has 
a fixed technical meaning. But it is often 
used as meaning only children or issue. 
How it is used in a will is a question of in
tention. Haley v. Boston, 108 Mass. 576. 

To effectuate the clear intention of tes
tators, we hahitually construe the words 
heir, issue, children, interchangeably. Bra
d~n v. Cannon, 1 Grallt Cas. 60. 

When added to" children," as in a be
quest" to the children who may be the sur
viving heirs of K," the word heirs cannot 
be treated as equivalent to children, but 
confines the payment to those children who 
survive K. Houghton v. Kendall, 7 Allen, 72. 

In a testamentary paper, tbe term heirs 
may be construed children, where such is 
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the evident intent of the testator. Shep
herd v. Nabors, 6 Ala. 631; King v. Beek, 
15 Ohio, 559; Eby v. Eby, 5 Pa. St. 461; 
Cruger t'. Heyward, 2 Desai ... 94; Thomas 
v. White, 3 Litt. 177; Bowers v. Porter, 4 
Pick. 198; Ellis v. Essex Merrimack Bridge, 
2 ld. 243; Bryant v. Deberry, 2 Hayw. 
356; Moon v. Henderson, 4 Desau. 359. 

Where property is conveyed in trust for 
the benefit of "the present as well as the 
future heirs of A," the word heirs will be 
construed to mean children, as a party 
can have no heirs until he is dead. Read 
v. Fite, 8 Humph. 328. 

In a deed of gift to the grantor's wife 
and heir~, where it is clearly shown by the 
instrument that the word heirs is used as a 
synonyme of children, the deed will be held 
to convey a beneficial interest to the chil
dren during the life of the mother, with re
mainder at her death. Twelves v. Nevill, 
39 Ala. 175. 

Where a clause in a will directed that a 
portion of the proceeds of the sale of a cer
tain farm be equally divided, share and 
share alike, "between the heirs of C, my 
brother-in-law,"· no estate whatever being 
given to C, and he being alive, and his chil
dren also, it was held that the children of 
C were entitled to the money. Crosby v. 
Lee, 3 West. L. Gaz. 173. 

The term heirs of testator's children, &c., 
was held to be intended to designate law· 
ful issue of such children, contradistinguish
ing from and not including his own children. 
Persons v. Snook, 40 Barb. 144. 

Heirs is more comprehensive than issue, 
since it embraces collateral kindred, and is 
not confined to lineal descendants. Kings
bury v. Rapelye, 3 Edw. 1, 9. 

Heirs, as used in the expression in a will, 
"if any of my sons and daughters die with
out lawful heirs," means lawful issue. Bid
dle's Appeal, 69 Pa. St. 190. 

The word heirs, in a conveyance to a 
trustee by a husband, to be held in trust for 
the wife, should have its usual signification, 
and not be held to mean issue only; and the 
wife, uniting with the husband, and without 
the trustee, can dispose of this estate, in 
any legal mode. Whitaker v. Blair, 3 .1 . .1. 
Marsh. 236. 

A devise was made to two illegitimate 
children, and, in case either should die with
out heirs, then her part to the survivor. 
Held, that the word heirs meant issue, and 
not heirs generally; and that, on the death 
of one without issue, her sister was entitled 
to the whole estate. Pratt v. Flamer, 5 Har. 
!t J. 10. 

Where land was devised to A, his heirs 
and assigns, but in case he should die with
out heirs, then to his widow while she 
should remain his widow, and then to the 
testator's surviving children or their heirs, 
it was held that by the word heirs in the 
clause, " in case he should die without heirs," 
the testator intended heirs of his body or 
issue; that A took an estate in fee-tail gen
~ral, and he could bar the entail hy a con-

veyance in fee-simple. Fisk v. Keene, 35 
Me. 349. 

The word heirs was held to denote issue, 
in a will granting a residuary devise to the 
testator's sister "and her heirs for ever, 
and, in failure of heirs, all to fall and be 
bequeathed to the minor children" of a de
ceased brother named, where it appeared 
that such sister and the testator were both 
unmarried and lived together with their 
mother when the will was made, and until 
the testator died, and that he had five 
brothers and one sister, besides the devisee 
named, living when the will was made, and, 
also, besiQes the minor children of the de
ceased brother named in the will, above 
twenty nieces and nephews, all of whom 
survived him. Goodell v. Hibbard, 32 Mich. 
47. 

"Heir of his body lawfully begotten," is 
synonymous with issue. Raborg v. Ham
mond, 2 Harr. !t G. 42: Den v. McPeake, 
2 N. J. L. 291. 

A limitation by will to the heirs, or the 
heirs of the body, of one known by the tes
tator, at the time of· the making of the will, • 
to be alive, is construed to mean the chil
dren and the descendants of deceased chil
dren of such person. Knight v. Knight, 3 
Jones Eq. 167. 

Where a testator bequeathed the use of 
the residue of his personal estate to his wife, 
and after her death he gave the same" to 
the heirs of her body, to them and their 
heirs and assigns for ever," it was held 
that the term" heirs of her body" included 
Children, and the children of deceased chil
dren, living at the termination of the life
estate, and that they took by purchase, per 
capita. Lemacks~. Glover, 1 Rich. Eq. 141. 

By a bequest to" the heirs proceeding from 
the body" of a person in being when the 
will was made, the children of the person 
named, whether born before or after the 
death of the testator, are intended. Bul
lock v. Bullock, 2 Dev. Eq. 307. 

The word heirs, in a limitation over in 
case the beneficiary should die without 
heirs, although generally presumed to he 
used in the extended sense, including col
lateral as well as lineal heirs, may be con
strued in the more restricted sense, as in
cluding lineal descents only, where, upon a 
view of the w.hole will, it appears that the 
testator used it with that meaning. Bundy 
v. Bundy, 38 N. Y. 410. 

Where a remainder shall be limited to 
take effect on the death of any person 
without heirs, or heirs of his body, or with
out issue, the word "heirs" or "issue" 
shall be construed to mean heirs or issue 
living at the death of the person named as 
ancestor. 1 N. Y. Rev. Stat. 724, § 22. 

The word heirs, in a devise, is to be con
strued to be a word of limitation, not of 
purchase. Daly v. James, 8 Wheat. 495 i 
Smith v. Folwell, 1 Binn. 546. 

The words" his heirs" and" their heirs " 
occurring in the will of one dying in Ne~ 
York before the revised statutes took effect, 
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are words of limitation, not of purchase. 
Schoonmaker v. Sheely, 3 Den. 485. 

In a devise to H, "to hold during her life, 
and then to descend to the heirs of her body, 
and their heirs and assigns for ever," the 
words "heirs of her body" are words of 
limitation and not of purchase, according 
to the rule in Shelley's case; and the addi
tion of the words "and their heirs," &c., 
does not suffice to take the case out of that 
rule. Brown v. Lyon, 6 N. Y. 419; and 
see Brant v. Gelston, 2 .fohns. Cas. 384 ; Bar-
10\'V v. Barlow, 2 N. Y. 386. 

Heirs may be used as a word of purchase. 
Murphy v. Harvey, 4 Edw. 131;. Burtis v. 
Doughty, 3 Bradf. 287. 

Whenever in an instrument it is certain 
that the word heirs is used with the intent 
that the devisee should take as purchaser, 
the instrument should be so construed, and 
the rule in Shelley's case is not to be ap
plied. Doe v. Jackman, 5 Ind. 283. 

Heirs male, in a will, may be construed 
as words of purchase and not of limitation. 
Hamilton v. Wentworth, 08 Me. 101. 

Heirs of the body may be construed 
words of purchase whenever any thing in 
the instrument shows that they were used 
to designate certain persons answering the 
description of heirs at the death of the 
party. Williams v. Allen, 17 Ga. 81. 

Those words are usually construed in 
wills as words of purchase, giving an inde
pendent interest to the children, and not as 
words of limitation, annexed, to and describ
ing the estate of the mother. Prescott v. 
Prescott, 10 B. Mon. 56; Jarvis v. Quigley, 
/d. 104. 

HEIRLOOM. A name applied to a 
species of chattel, which, by reason of 
its special relation to or connection with 
the realty, descends to the heir, instead 
of passing with other personal property 
to the exe~utor. 

The most reasonable derivation of the 
word is, that the syllable loom is from 
the Saxon leoma, a limb or member; 
and that the meaning is something 
which is a limb or member of the inher
itance. The term differs from fixture, 
in that it does not import any corporal 
annexation to the land. Title-deeds, 
fa.mily portraits, fish alive in a fish
pond, deer in a park, &c., are men
tioned as instances. Heirlooms are 
little kno,!n in the United States. 

The term heirlooms is often applied in 
practice to certain chattels - for example, 
pictures, plate, or furniture - which are 
directed by will or settlement to follow the 
limitations thereby made of some family 
mansion or estate. But the word is not 
here employed in its strict and proper 
sense, nor is the disposition itself beyond 
a certain point effectual; for the articles 

will in such case belong absolutely to the 
first person who, under the limitations, 
would take a vested estate of inheritance 
in them, supposing them to be real estate; 
and, if he die intestate, will pass to his per
sonal representative, and not to his heir. 
(2 Steph. Com. 234.) Wharton. 

HEPT ARCHY. A government exer
cised by seven persons, or a nation divided 
into seven governments. 

In the year 560, seven different mon
archies had been formed in England by the 
German tribes: namely, that of Kent by the 
Jutes; those of Sussex, Wessex, and Essex, 
by the Saxons; and those of East Anglia, 
Bernicia, and Deira, by the Angles. To 
these were added, about the year 586, an 
eighth, called the kingdom of Mercia, also 
founded by the Angles, and comprehend
ing nearly the whole of the heart of the 
kingdom. These states formed together 
what has been designa.ted the Anglo-Saxon 
Octarchy, or more commonly, though not 
so correctly, the Anglo-Saxon Heptarchy, 
from the custom of speaking of Deira and 
Bernicia. under the single appellation of 
the kingdom of Northumberland. Wharton. 

HERALD. Anciently, a messenger 
between princes. This was an impor
tant post; the incumbents gradually 
made it their function to know the de
scent of the varioUB noble families, reg
ister genealogies, determine coats of 
arms, examine and settle questions of 
pedigree and precedence, and also to 
superintend public pageants. Heraldic: 
relating to a.rmorial bearings or insignia. 
of birth or descent. Heraldry: the art 
or system of rules for tracing descents 
and genealogies, and composing armo
rial bearings. 

Herald's college. An organization 
or incorporation of authorized heralds, 
in England. Their records are of high 
authority in the determination of ques
tions of genealogy. 

HERBAGE. Not only growing 
grass or green vegetation, but also; ill 
jurisprudence, the right in the nature 
of common of one person to pasture his 
cattle in the land of another. 

HERBAGIUM ANTERIUS. The 
first crop of grass or hay, in opposition to 
aftermath (q. v.) and second cutting. (Pa
roch. Antiq. 459.) Tornlins. 

HEREDITAMENT. A very com
prehensive term for any property which 
may be transmitted by the la.w of de
scent; not only that which has come to 
its owner by descent, but any thing of 
such nature that it may descend. 

Hereditaments are such things, whetb~ 
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corporeal or incorporeal, as a man may 
have to himself and his heirs by way of in· 
heritance. The word includes every thing 
which may descend to the heir. Brown. 

The word hereditament is almost as com· 
prehensive as "property." 3 Kent Com. 401. 

An heirloom, or implement of furniture 
which by custom descends to the heir, 
together with a house, is neither land nor 
tenement, but a mere movable, yet, being 
inheritable, is comprised under the general 
word hereditament. 2 Bl. Com. 17. 

A condition, if descendible, is a heredita
ment; though not embraced in a forfeit11'l'e of 
all hereditaments. Queen v. Winchester, 3 
Coke, 2 b. 

Hereditaments are of two kinds, corpo· 
real and incorporeal. Corporeal consist of 
such as affect tbe senses; such as may be 
seen and handled by the body: incorporeal 
are not the object of sensation, can neither 
he seen nor handled, are creatures of the 
mind, and exist only in contemplation. 
Corporeal hereditaments c9nsist wbolly of 
substantial and permanent objects, all 
which may be comprehended under the 
general denomination of land only; for 
land, in the legal signification, includes not 
only the soil, but edifices built upon it; 
also water, which is, in law, land covered by 
water; also mines and minerals beneath 
the surface of the earth. An incorporeal 
hereditament is a right issuing out of a 
thing corporate (whether real or personal), 
or concerning, or annexed to, or exercisable 
within the same. It is not the thing corpo. 
rate itseif, but something collateral thereto; 
as a rent issuing out of lands, &c., oran office 
belonging to jewels, &c. Jacob. 

HERESY. This offence, which was 
not a total denial of Christianity, but 
was defined as being the holding a false 
opinion repugnant to some point of doc
trine clearly revealed in the Scriptures, 
and either absolutely essential to a man's 
salvation, or of essential importance in 
the Christian faith, was anciently sub
ject to severe civil penalty, even death 
(see HlERETICO COMBURENDO) ; but now 
only exposes the members of the clergy 
to ecclesiastical correction. 

HERETOFORE. Simply denotes 
time past, in distinction from time present 
or time future. Hence, an averment in 
pleading, that defendants heretofore did 
an act alleged, cannot be regarded as a 
compliance with a rule that the time when 
the act occurred must be alleged. Andrews 
v. Thayer, 40 Conn. 156. 

The word heretofore, in a constitution 
adopted in 1846, means before 1846, and 
cannot, to limit its meaning, he carried 
back to the date of a previous constitution. 
Wynehamer v. People, 13 N. Y. 378, 427, 
458. 

Heretofore, in a recording act providing 
for recording of mortgages heretofore 

given, construed to include mortgages 
which ought to have been recorded under 
a previous law. Den v. Goldtrap, 1 N. J. L. 
272. 

HERIOT. A species of tribute, orig
inating in Saxon times, rendered from 
the estate of a tenant, upon his death, 
to the lord of the manor; afterwards 
exacted by the lords as matter of right. 
It seems to h.ave been, at first, the best 
beast, afterwards the lord's choice of 
the tenant's personal property; but lo
cal cnstom had much to do with deter
mining what the lord might claim. 
Heriots were divided into heriot service 
and heriot custom. The former expres
sion denotes such as are due upon a 
special reservatiou in a grant or lease 
of lands, and therefore amount to little 
more than a mere rent; the latter arise 
upon uo special reservation whatever, 
but depend ~olely upon immemorial 
usage and custom. The heriot of a 
military tenant was his arms and habil
iments of war, which belonged to the 
lord, for the purpose of equipping his 
successor. Heriot. from freeholders are 
rare; but heriots from copyholders re
main to this day, in many manors, a 
badge of the ancient servility of the 
tenure. But the right of the lord, in 
this as in other respects, is controlled 
by the custom of the mauor. In some 
IUlJ,nors, the best chattel may be exacted 
(under which term a jewel or pieoe of 
plate is included), and which, immedi
ately, on ~he death of the tenant being 
ascertained, by the option of the lord, 
becomes vested in him as his property, 
and is no charge on the lands, but 
merely on the goods and chattels of 
the tenaut. Brown; Mozley {r W. 

HERITABLE. Capable of being 
taken by descent. A term chiefly used 
in Scotch law, where it enters into sev
eral phrases: 

Heritable bond. A bond for money, 
joined with a conveyance of land or her
itage, to be held by a creditor as security 
for his debt. 

Heritable jurisdiction. Grauts of 
criminal jurisdiction, anciently be
stowed on great families in Scotlaud, 
with a view to the more easY 'adminis
tration of justice, but abolished by 20 
Geo. II. eh. 43. 
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Heritable rights. All rights to land, 
or whatever is connected with land, as 
mills, ,fishings, tithes, &c. 

The natural 'division of things is into 
corporeal and incorporeal, movable and 
immovable: the first including things cor
poreal and the objects of touch, the latter 
things incorporeal, as rights of property, 
succession, &c. In the Scotch law, these 
distinctions are lost in those of heritable 
and movable, drlOwn more from the rights 
of the heir and executor, than from the 
nature of the things themselves. In this 
view, all rights to land, or whatever is con
nected with land, as mills, fishings, tithes, 
&c., are called heritable. And whatever 
moves itself or can be moved, and is not 
united to land, is movable. These general 
rules are, however, subject to exception 
and modification. The corresponding dis
tinction, in the law of England, is between 
real and personal property; real property 
answering nearly to the heritable rights in 
Scotland, and personal property to the 
movable rights. Jacob. 

HERMENEUTICS. Xhe art 01' sci
ence of interpretation. Legal hermen
eutics is an expression which has been 
employed to designate the rules, as a 
system, which guide in the interpretation 
or construction of legal writingR. 

HIGH. This vernacular word occurs 
in several compounds and titles: 

High commission court. A court 
of ecclesiastical jurisdiction, in England, 
erected and united to the rf:lgal power 
by Stat. 1 Eliz. ch. 1, passed in 1558-59, 
thongh it did not attain permanent Gr

ganization and full powers until many 
years later. It then consisted of forty
four commissioners, twelve of whom 
were bishops, twelve were privy council
lors, and the rest might be either cler
gymen or laymen. The object of creat
ing the conrt was to vindicate the peace 
of the church, by reforming, ordering, 
and correcting the ecclesiastical state 
and persons, and all manner of errors, 
heresies, schisms, abuses, offences, con
tempts, and enormities j and it was di
rected and empowered hy jury or by 
witnesses, or by other means of trial, 
to inquire into all offences or misde
meanors against or contrary to the acts 
of supremacy (1 Eliz. ch. 1), and uni
formity (1 Eliz. ch. 2). 

The procedure of the court was wholly 
founded on the canon law, and the ac
cused was subjected to a series of inter
rogatories of an exhaustive and search-

ing character, which he was compelled 
to answer on oath (called the oath ex oifi, 
cia), without evasion, not being allowed 
the benefit of the common-law maxim, 
that no one is bound to criminate him
self. Any three of the commissioners, 
one o~ them being a bishop, were em
powered thus to examine suspected per
sons on oath, and to pnnish the refrac
tory by spiritual censures, fines, or 
imprisonments, at their discretion. 
The exercise of these powers by the 
court was harsh and oppressive, and it 
incurred odium by abusing its author
ity and exceeding its jurisdiction. It 
was at length, in 164.1, by Stat. 16 Car. 
r. ch. 11, abolished, at about the same 
time and for the same general reasons 
as the court of star chamber. Brown; 
Mozley {r W: 

High constable. See CONSTABLE. 

High court of admiralty. The name 
of the court in England which formerly 
had jurisdiction in maritime causes, de
veloped ont of the authority of the lord 
high constable in admiralty matters. 
Its rules of procedure and or decision 
were largely derived from the civil law j 
and its judgments were chiefly in rem, 
and binding upon all the world as well 
as the parties in the particular canse. 
By the supreme court of judicature acts 
all the jurisdiction of this conrt is trans
ferred to the high court of justice created 
by those acts. 

High court of chancery. The name 
of the former highest court of eqnity in 
England, usually held before the lord 
chancellor. Although the office of chan
cellor is of great antiquity, and judicial 
functions of increasing importance seem 
to have heen exercised from an early 
day by the chancellor, the form of a 
court exercising a peculiarly equitable 
jurisdiction was not attained until the 
ordinance of 22 Edw. III., which di
rected the chancellor to inquire of mat
ters of grace j after which the ordinary 
forms of procedure by bill and subpcena 
were gradually adopted, and the juris
ruction and rules of decision in equity 
established and defined. 

By the supreme court of judicature 
acts of 1873 and 1875, the jurisdiction 
of this court is vested chiefly in the 
chancery division of the high court of 
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justice; a portion of its powers is dis- high seas begIn at low-water mark . De 
tributed among the other divisions of Lovio v. Boit, 2 Gall. 398, 428; United 
that court; and its appellate jurisdlctiou States v. Hamilton, 1 Mas. 152. The 
is transferred to the court of appeal. term is used iu its proper and natural 
See CHANCERY; COURTS. sense, and iu contradistinction to mere 

High court of justice. The name tide-waters flowing'in ports, havens, and 
of one of the divisions of the supreme basins that are landlocked in their posi
court of judicature in England. The tion and subject to territorial jurisdic
judges of the court, as first constituted, tio'n. United States IJ. Grush, 5 Mas. 
are the chancellor, the chief justice of 290, 297; United States v. Wilson, 3 
England, the master of the rolls, the Blatchf. 435; United States v. Robinson, 
chief justice of the common pleas, the 4 Mas. 307; Johnson v. Twenty-one 
chief baron of the exchequer, the vice- Bales,2 Paine, 601; Van Ness, 5; 6Am. 
chancellors, the judge of the court of Law J. 68; 3 Wheel. Cr. Cas. 433. It 
probate and of the court for divorce and does not include a foreign river only 
matrimonial causes, the puisne judges of half a mile wide, and running into the 
the queen's bench, the puisne judges interior of '" country, United States 
of the common pleas, the junior barons of v. Wiltberger, 5 Wheat. 76; but it does 
the court of exchequer, and the judge include the mouth of a foreign river a 
of the high court of admiralty. The mile and a half wide, United States v. 
lord chancellor, and in his absence Smith, 3 Wash. C: Ct. 78, note; also 
the lord chief justice of England, is the Long Island Sound, The Martha Anne, 
president of the court. Generally speak- Ole. 18; and it has been held competent; 
ing, the jurisdiction, original and appel- on an indictment for piracy, for a jury 
late, previously belonging to the courts to find that a vessel within a marine 
whose judges have been mentioned, and leagne of the shore, at anchor in an 
several inferior tribunals (see COURTS), open roadstead, where vessels only ride 
is now vested in the high court of j us- under the shelter of the land at a season 
tice. The court is subdivided iuto the when the course of the wind is invari
chancery division, queen's bench divi- able, is upon the high seas, United 
sion, common pleas division, exchequer States v. Pirates, 5 Wheat. 184, 200. 
division, and probate, admiralty, and So a vessel which, while in the harbor 
divorce division; to each of which divi- of a foreign port, is fastened to the 
sions respectively are assigued such shore by cables, and commnnicates with 
causes as would formerly have been the land by her boats, and is not within 
within the jurisdiction of the respec- an enclosed dock, or at a pier or wharf, 
tive courts from which they derive their is, within the common acceptance of 
names. An appellate jurisdiction, in the term, on the high seas, outside of 
respect to all judgments aud orders of low-water mark on the coast. United 
t]:le high court of justice, or any judge States v. Seagrist, 4 Blalchf. 420. It 
or judges of the court, is vested in the has been held that the waters of havens 
court of appeal, - the other permanent where the tide ebbs and flows are not 
division of the supreme court of judica- properly the high seas, unless without 
ture. low-witter mark. United States v. Ham-

High court of parliament. See ilton; 1 Mas. 152; s. P. The Abby, [d. 
P ARL1AMENT. 360. But an indictment for confining 

High seas. Crimes committed upon the captain, and for an assault with a 
the high seas are especially the subject dangerous weapon, committed, on the 
of definition and punishment by acts of high seas in the outer road o:ffi' St. Do
congress; hence the expression high mingo, in a vessel belonging to ciltiz.ens 
seas has been a subject of discussion in of the United States, was held Suppol'ted 
several cases applying particularly to by proving those offences to have beeR 
these criminal statutes. The general done in the inner road, and in port. 
meaning of the expression is the unen- United States v. Stevens,4 Wash. 547. 
closed waters of the ocean on the sea- The great lakes are not II, high seas" 
coast; outside of fauces terrlE. The within the meaning of act of July 29, 

VOL. I. 36 
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1850, punishing the burning of vessels. 
Miller's Case, 1 Brown Adm. 156. 

High steward An expression used-
1. Of the lord high steward, who holds 

a court appointed, pro hac vice, during the 
recess of parliament, for the trial of a peer 
indicted for treason or felony, or for mis
prision of either. 4 Bl. Com. 261, 262; 4 
Steph. Com. 302-307. 

2. Of the lord high steward of the royal 
household. 4 Bl. Com: 276, 277; 4 Steph. 
Com. 325. 

3. Of the lord high steward of the 
University of Oxford or Cambridge, an 
officer of the university appointed to pre
side at the trial of any scholar or privileged 
person of the university, on any indict
ment fer treason or felony, of which the 
vice-chancellor of the univcrsity may have 
claimed and been allowed cognizance. Be
fore the office of the high steward is called 
into action, he must have been approved by 
the lord high cbancellor of England. 4 Bl. 
COTfl. 277,278; 4 Steph_ Com. 325-328. 

High treason. See TREASON. 
High-water mark. The line reached 

(~by the waves of the sea at flood tide. 
See LOW-WATER MARK. 

High-water mark, used of a mill-pond, 
means the highest point to which the dam 
will raise the water in the ordinary state of 
the stream. Brady v. BlItckinton, 113 Mass. 
238. 

HIGHWAY. A road free to the pub
lic; a passage open to all persons. 

There is a difference in the shade of 
meaning conveyed by two uses of the 
word. Sometimes it signifies right of 
free passage, in the abstract, not im
porting any thing about the character or 
construction of the way. Thus a river 
is called a highway; and it has been not 
unusual for congress, in granting a privi
lege of building a bridge, to declare that 
it shall be a public highway. Again, it 
has reference to some system of law 
authorizing the taking a strip of land, 
and preparing and devoting it to the 
use of travellers; in this use, it imports 
a roadway upon the soil, constructed 
under the authority of these laws. 

Highways exist, also, by dedication of 
the necessary land from private land
owners, by prescription, and by neces
sity. 

A higbway is a public road which all the 
subjects of the realm have a right to use. 
The term also, for some purposes at least, 
applies to ways common to the inhabitants 
of some parish or district only, as in the 
case of church-paths. A highway may 
exist in a place which is not a thorough-

fare. Highways exist by prescription, by 
local act of parliament, or by dedication to 
the public on the part of indi viduals. 
Mozley ff' W. 

A 'highway isa public way open to all 
the king's subjects, and leading between 
two public termini. Young v. Cuthbertson, 
1 Macq. H. L: 455. 

HighwaY'means a public road over which 
all citizens are at liberty to pass and repass', 
on foot, on horseback, and in carriages and 
wagons. State v. Johnson, Phill, L. 140. 

The legislature of New Jersey have 
habitually used the term highway as sy
nonymous with a lawful public road. Hence 
the phrase, "the highways within my lim
its and division," as employed by an over
seer of roads in' an official paper, may be 
taken as sufficiently descriptive of a public 
road, regularly laid out, according to the 
provisions of the statute. Vantilburgh v. 
Shann, 24 N. J. L. 740. 

The term highway, when used in a stat
ute, is restricted to county roads and coun
ty ways. Cleaves v. Jordan, 34 Me. 9. 

Highway includes town ways. Jones v. 
Andover, 6 Pick_ 59; Commonwealth v. 
Hubbard, 24 ld. 98. 

The word highway is a term applicable 
to all great roads leading from town to 
town, to markets, and to public places, and 
denotE'S a way that is common to all pas
sengers. But it is also especially used, in 
our statutes, as applicable to county roads 
or roads leading from place to place, in dis
tinction from town or private ways, as to 
which the provisions are different in sev
eral respects. When used in a popular 
sense, it includes all public travelled ways, 
whether county or town. Harding u. In
habitants of Medway, 10 Met. 465. 

A way may be a highway although it 
lies wholly in one town, and is not con
nected with any county road. Blackstone 
v. County of Worcester, 108 Mass. 68. 

A road laid off by commissioners, under 
an order of a township board of trustees, 
who appoint an overseer of the same, is a 
public high way; and to obstruct it wilfully 
is a misdemeanor. State v. Davis,68 N. C. 
297. 

To constitute a highway, the way must be 
one over which all the people of the state 
have a common and an equal right to travel, 
or, at least, a general interest to keep unob
structed. People v. Jackson, 7 Mich, 4~2. 

Away, to be a highway, must be so used 
as to show that the public require it for 
their accommodation, and that the owner' 
of the land has intentionally dedicated it for 
that purpose. State v, Nudd, 23 N. H.327. 

A street in a town is a highway. Con
ner v. President, &C. of New Albany, 1 
Bla~f. 68; and see Brace v. N. Y. Cen
tral R. R. Co., 27 N. Y. 269; Common 
Council of Indianapolis v. Croas, 7 Ind. 9; 
State v. Mathis, 21 ld. 277. 

The streets and alleys of a town are 
highways. Morris v. Bowers, Wright, 749. 
~ street is a subject of common'use. and 
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not of exclusive possession; an incorpo
rea\ hereditament, in which all persons 
possess an equal right, - the right of pass
ing over it; and is, in its nature, incapa
ble of being reduced into possession. But 
it is a subject of government; and the reg
ulation of it is placed in the, hands of the 
corporation Conner v. President, &C. of 
New Albany, 1 Blaclcf. 88. 

A plank-road - unless there be a reser
vation to the contrary in the dedication im
plied in its charter -is a public bighway. 
Craig v. People, 47 Ill. 487. 
, Highway does not include turnpike. 
Seneca Road Co. v. Auburn & Rocbester 
R. R. Co., 6 Hill, 170. 

As used in a statute authorizing the im
pounding cattle found astray upon a high
way, the word highway includes a turn
pike. Pickard v. Howe, 12 Met. 198. 

A railroad is not a higbway, in the sense 
of that word as used in N. C. Rev. Code, 
cb. 34, § 2, punishing with death robbery in 
or near a public highway. State v. Jobn
son, Phill. L. 140. 

A navigable river within this state is not 
a highway, within the provision of Ala. 
Code, § 3243, against gaming. Glass v. 
State, 30 Ala. 629. 

Highway, as used in R. I. Rev. Stat. ch. 
176, § 16, making carriers liable for loss of 
life of ,a person crossing upon a highway, 
includes tbe crossing of navigable waters, 
the same being a public highway. Chase 
v. American Steamboat Co" 10 R. I. 79. 
. To be a public highway, a road must be 
laid out, and recorded as such, according to 
law. United States v. King, 1. Cranch C. 
Ct. 444; United States v, Schwarz, 4 Id. 
160; United States v. Emery, !d. 270; 
State v. Marble, 4 Ired. L, 318. 

Every way is a highway which has been 
used as such for fifty years, and repaired 
within that time by tbe town, Reed v. 
Northfield, 13 Piclc.94. 

A road of which a survey has been filed 
and recorded by the highway commission
ers, between 1806 and 1826, is a public 
bighway, notwithstanding irregularity in 
laying it out. Parker v. Van Houten, 
7 Wend. 146. 

To constitute a highway, it must at least 
be of public utility, if not of necessity. 
Witter v. Harvey, 1 McCord, 67. 

A town-way is not substantially the same 
thing as a highway, within tbe meaning of 
Me. Rev. Stat. 1871, ch. 18, § 39. Water
ford v. Oxford County, 69 Me. 450. 

In New Hampshire, since the revised 
statutes, no way is, to be deemed a public 
highway, unless it bas been laid out agree
ably to statute, or has been used by the 
public for at least twenty years. ~orth
umberland v. Atlantic, &c. Railroad, 35 N. 
H.674. 

Highway aots, or laws. The body 
or system of laws governing the laying 
out, repair, and use of highways. 

Highway croasing. This may mean, 

doubtless, a <)rossing of two highways. 
But as special provision is necessary 
against collisions, wherever a railroad 
crosses a highway, the term has come to 
be very frequently used. in railroad laws 
and cases, to designate a place where a 
railroad crosses a highway. 

Highway officers. These are the 
officers who have charge of the high-

'ways. In some localities this duty de
volves on officers of more general name 
and character" as upon supervisors of 
the county, or selectmen of the town. 
In others there is a distinct board, known 

, as highway over~eers, or by like name, to 
whom the making and repair of roads is 
committed. 

Highway robbery. In England, 
from the time of Henry VIII. to Wil
liam and Mary's reign, robbery in, or 
near a highway was a capital offence; 
while, if committed elsewhere, the pun
isbment was less severe. The same dis
tinction was formerly made in North 
Carolina. It is obsolete in England, and 
has never been of general importance in 
this country. 

Highway tax. A tax for and appli
cable to the making and repair of high
ways. Under the highway laws in sev
erallocalities the tax-payer bas the op
tion of paying it in money, or by his 
labor on the roads, under direction of 

, the highway officers. 
Highwayman. When highway rob

bery was a distinct offence, the terin 
highwayman was in use to denote one 
guilty of robbery on the bighway. 

Hiio teatibu8. These being wit-
nesses. Words used at the beginning 
of the attestation clanse in ancient 
deeds and charters, followed by the 
names of the witnesses, written by the 
clerk or scrivener, aud after their names 
the concluding pbrase. et aliiB ad hane 
rem cOl1vocatis, - and others for this pur
pose assembled. 

HIRE, v. To contract for the use 
of property or for services. Hire, n.: 
the name of a species of bailment the 
subject of which is property furnished 
for use, or personal services. Also, the 
compensation agreed upon for the ser
vices; or wages; and sometimes, though 

,rarely, the compensation for the use of 
a chattel (this is 'more often called rent). 
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Hired is applied to a thing taken for 
use upon compensation, in distinction 
from a thing bought or bOl"rowed; or to 
a person employed to serve for wages; 
or to services engaged for wages. Hirer: 
the person who obtains the use of a 
thing, or employs services for a compen
sation. Hiring: the act or transaction 
of contracting for personal services, or 
for the use of property, for a compensa
tion. 

Locatio (q. v.) is the term of the civil 
law which stands generally for this spe
cies of bailment; and "Y'riters who fol
low the language of the civil law have 
divided the contract of hiring into loca
tio operis faciendi, or hiring services, 
and locatio rei, or hiring a thing. The 
first of these divisions is further subdi
vided; but the subdivisions do not fully 
correspond with the wants aud uses of 
modern transactions. 

The views and modes of statement of 
the civil law have, however, been wide
ly adopted by writers in English and 
American jurisprudence, in explaining 
the relative obligatiohs of the parties to 
contracts of hire. 

Hire of things. According to these 
views, the party who lets a thing to hire 
comes under an implied obligation to 
deliver the thing to the hirer; to refrain 
from every obstruction to the use of it 
by the hirer during the period of the 
bailmeut; to do no act that shall deprive 
the hirer of the thing; to warrant the 
title and right of possession to the hirer, 
in order to enable him to use the thing, 
or to perform the service; to keep the 
thing in suitable order and repair for 
the purposes of the bailment; and, 
finally, to warrant the thing free from 
any fanlt inconsistent with the proper 
use or enjoyment of it. It is the dnty 
of the person letting to hire, according 
to the Roman law, to disclose the faults 
of the thing hired, and practise no art
fnl concealment, to charge only a rea
sonable price therefor; and to indemnify 
the hirer for all expenses, which are 
properly payable by the letter. The 
rights of the hirer are that he acqnires 
the right of possession only of the thing 
for the particular period or purpose stip
ulated (but he acquires no property in 
the thing); and that he also acquires the 

exclusive right to the use of the thing 
during the time of the bailment. His 
duties are to pnt the thing to no other 
use than that for which it is hired; to 
use it well; to take care of it j to restore 
it at the time appointed; to pay the 
price or hire; and, in general, to ob
serve whatever is prescribed by contract, 
or by law, or by custom. The contract 
may be dissolved or extinguished in re
spect to future liabilities ip various 
ways: 1, By the mere efflux of the 
time, or the accomplishment of the ob
ject for which the thing is hired; · 2, 
by the loss or destruction of the thing 
by any inevitable casualty; 3, by a. 
voluntary dissolution of the contract by 
the parties; and, 4, by operation of 
law, as where the hirer becomes proprIe
tor by pnrchase or otherwise of the 
thing hired. 

Hire of services. The contracts classed 
under this head are either contracts for 
work, contracts for safe-keeping of per
sonal property, or contracts for carriage 
of persons or property. 

In contracts for work, it is of the 
essence of the contract: 1, That there 
should be work to be done j 2, that it· 
should be to be done for a price or re
ward; and, 3, that there should be a. 
lawful contract between parties capable 
and intending to contract. The obli
gations and duties on the part of the 
employer, as deduced in the foreign law, 
are principally these: 1, To pay the 
price or compensation; 2, to pay for 
all proper, new, and accessorial mate
rials; 3, to do every thing on his part 
to enable the workman to execute his 
engagement; 4, to accept the thing 
when it is finished. If before the work 
is finished the thing perishes by inter
nal defect, by inevitable accident, or by 
irresistible force, without any default of 
the workman, then, 1, if the work is 
independent of any materials or property 
of the employer, the manufacturer has 
the risk, and the nnfinished work per
ishes to him; 2, if he is employed in 
working up the materials, or adding his 
labor to the property of the employer, 
the risk is with the owner of the thing, 
with which the labor is incorporated; 
3, if the work has been performed in such 
a way as would afford a defence to the 
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employer against a demand for the price, 
if the accident had not happened (as if 
it were defectively or improperly done), 
the same defence will be equally avail
able to him after the loss. The obliga.
tions or duties on the part of the work
man or undertaker are thus summed up 
in the foreign law; to do the work; to 
do it at the time agreed on; to do it 
well; to employ the materials furnished 
by the employer in a proper manner; 
and, lastly, to exercise a proper degree 
of care and diligence about the work. 

In respect to contracts for safe-keep
ing, and for carriage, the tendency of 
thought and usage in recent times seems 
to be strongly towaJ'ds a departure from 
the civil-law nomenclature and classi
fication, in which these were placed 
under the head of contracts of hire. In 
respect to the first class, persons who 
do not cling strongly to the civil-law 
language would be more likely to 
say of merchandise placed in the care 
of a warehouseman that it was de
posited with him, intrusted to him, or 
stored, than to call the engagement a 
hiring. As" deposit" has been prac
tica.lly extended with respect to money 
intrusted to banks to embrace an 
engagement, leaving ilie depositary at 
liberty to return other money of the 
same value (see DEPOSIT), so it has 
been extended to include an engage
ment for safe-keel'ing for a compensa
tion. The restriction upon the old 
definition, which limited deposit to ' a 
gratuitous engagement to keep 'aud re
turn, is now often ignored; noticeably, 
for instance, in the corporate name 
"Safe Deposit Company," widely 
adopted by companies organized for the 
Bafe custody of valuables. Storage and 
carriage, again. are in more common use 
than any inflections of hire, to designate 
a contract for the custody of ordinary 
merchandise, or for the trllnsportation 
of either persons or property from place 
to place. 

What is now ordinarily understood in 
the United States by contract of hire, is 
either a contract for _the privilege of 
using a thing, or for personal services. 

HOG. MIIY designate the dead as well 
as the living animal. A contract for the 
deli very of a certain number of hogs, 

held, in the absence of explanatory evi
dence, to mean dead hogs; as they were to 
be paid for at a fixed price per hundred 
pounds, net. Whitson v. Culbertson, 7 Ind. 
195; s. P. Alexander 1'0 Dunn, 5 I d. 122. 

Hog, as used in a statute punishing the 
shooting any hog, &c., of another person, 
includes sows. Shubrick v. State, 2 S. C. 
21. 

HOLD. 1. To adjudge, decide, de
cree; as in saying, "if the court Rhould 
hold that the defendant is liable, then, ,j 
&c. 

2. To bind, confine, oblige, or re
strain; as in the expressions, "to hold 
a person to his contract," "the obligor 
is held and :firmly bound," "persons 
held to service." 

3. To possess in virtue of a lawful 
title; as in the expression, common in 
grants, "to have and to hold" (see 
HABENDUM) ; or in that applied to notes, 
"the owner and holder." 

An expression in a deed, "that I" (the 
grantor) "hold a life·interest" in the land 
conveyed, means" reserve" a life·interest, 
&c. Hurst v. Hurst, 7 W. Va. 289. 

The term holding, in a statute concern
ing partition of lands, does not require ac
tual occupancy, but is equivalent to owning 
or having title to the larids, &c. Godfrey 
v. Godfrey, 17 Ind. 6. 

The term holder, within the rule that, 
when holder and indorsee i)f a note reside 
in the same 1>lace, notice of dishonor must 
be personally served, includes the bank at 
which the note is payable, and the notary 
who may hold the note as agent of the 
owner for the purpose of making demand 
and protest. Bowling v. Harrison, 6 How. 
248. 

Upon ;0 power to a corporation to hold 
property, and the distinction between a 
power to purchase and a power to hold, Bee 
Lasure v. Hillegas, 7 Sergo !t R. 313; Run· 
yan V. Coster, 14 Pet. 122; Chautauque 
County Bank V. Risley,4 Den. 480; Baird 
v. Bank of Washington, 11 Sergo !t R. 411 ; 
Goundie v. Northampton Water Co , 7 Pa. 
St. 233; Martin v. Branch Bank at Deca
tur, 15 Ala N. S. 587; Bank of Michigan 
v. Niles, 1 Doug. 401. 

Hold over. To hold over, applied to 
a tenancy, signifies that the tenant re
tains possession of the leased premises 
after the expiration of his tenancy, and 
does not surrender them to the landlord. 
As a tenant is, in geueral, under ex
press ~ovenant or implied obligation to 
surrender peaceably, at the end of the 
term, his holding over is presumably 
wrongful. In most of the states, the 
statutes provide a summary proceeding 
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(q . v.) to obtain possession of demised 
premises, by which he may, at suit of 
the landlord, be ousted. 

To hold over, applied to an office, sig
nifies that one who has been in office, in 
virtue of a lawful appointment or elec
tion to the end of the term desiguated 
by law, continues to exercise its func
tions after the term has expired. This 
is not always wrongful. In many cases 
the statute, and in others common-law· 
rules, to prevent an interregnum in an 
office, authorize a pr~vious incumbellt 
to hold over until a successor has been 
duly qualified. 

HOLIDAY; HOL YDAY. A secu
lar day upon which the usual obliga.: 
tions of labor, attendance npon court, 
and attentiou to notices and service 
in legal proceedings, are, by law, re
mitted. 

In early times, various days besides 
Sunday were set apart for religious com
memoration and ceremonies, and were, 
in the literal sense, called holydays. In 
modern usage l days have been designated 
for rest and festivity, from other than 
religious reasons. Webster advises ap
plying holyday especially to a day of 
religious commemoration, holiday to a 
secular festival. But the two are not 
always easily distinguishable; and the 
distinction, if it could be definitely 
drawn, has 'not, in the administration of 
law, any practical importance. The im
pOl-tant thing is tbat the days in question 
are excepted, by common understanding 
and without express reservation, from 
many contracts for labor; the business 
of courts and public offices is suspended; 
presentment of commercial paper and 
service of legal notices and civil process 
is disallowed or excused; and, in general, 
the law j while it does not require, en
cOUl'ages the appropriation of the day to 
rest and festivity. 

In a sense, Sunday is a holiday; but 
as the latter word is usually employed, 
it does not include Sundays; tbus Sun
days and holidays is a common and cor
rect expression. 

There may be holidays by local cus
tom or the usage of a particular trade 
or class of persons, as the holidays of 
scbools. To avoid including these, the 
expressiou legal holidays is often used 

for the days prescribed by authority of a 
general law. 

Throughout the United States, the sub
jeot of holidays is regulated partly by 
local usage, and also, to a considerable 
extent, by state statutes. Thus, ill New 
York, the act of 1873, ch. 577, amending 
act of 1870, ch. 370, .directs, in effect, 
that the first day of January (New Year's 
day), the twenty-second day of Febru
ary (Washingtqn's birthday), the thir
tieth day of May (Decoration day), the 
fourth day of July (Independence day), 
the twenty-fifth day of December 
(Christmas day), any general election 
day, and any day appointed or recom
mended by the governor or president as 
a day of thanksgiving, or of fasting and 
prayer, shall, for all purposes connected 
with presentment, protest, and notice of 
dishonor of bills, notes, and checks, be 
treated as Sunday, and as public holi
days. When either of these days falls 
on Sunday, the Monday following is ob· 
served as a holiday. 

The subject is regulated in England 
by the bank holidays act of 1871, Stat. 34 
Vict. ch. 17, and the holidays extension 
act of 1875, Stat. 38 Vict. ch. 13 .. 

A statute declaring a specified day a 
legal holiday, imports, ex vi termini, that it 
shall be dies non juridicus. The act of a 
clerk in docketing a judgment on that day 
is void, notwithstanding there are no words 
in the statute prohibiting it. (38 Wis. 673.) 
Re Worthington, 14 Banlcr. Reg. 388. 

. HOLOGRAPH. An instrument writ
ten by the grantor, testator, &c., en
tirely in his own hand. Spelled also 
Olograph. 

HOLY ORDERS. In ecclesiastical 
law, the orders or dignities of the 
cburch.Those within holy orders in 
the English church are archbishops, 
bishops, priests, and . deacons. The 
Roman canonists bad somewhat differ
ent grades. 

HOMAGE. A term. in tbe feudal 
law, designating the ceremony of rever
ence by which a tenant or vassal, upon 
being invested with feudal lands, pub
licly avowed the tenure upon which he 
was to hold them. The tenant kneel
ing, being un girt, uncovered, and hold
ing up his hands both together between 
those of his lord, who sat before him, he 
pro.fessed that" he did, become his man, 
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from that day forth, of life and . limb land appurtenant to the farm upon 
and earthly honor i" and then he re- which the testator resided. Hopkins v. 
ceived a kiss from his lord. Grimes, 14 Iowa, 73. "Homestead," 

Homage is to be distinguished from in a will, was held not to include the 
fealty, another incident of feudalism, original dwelling-house, where the testa
and which consisted in the solemn oath tor had built a new dwelling on another 
of fidelity made by the vassal to the lord, part of the land, and had moved into it, 
whereas homage was mel'ely an acknowl- and had enclosed the· old building as a 
edgment of tenure. If the homage was distinct residence, and leased it. Back
intended to include fealty, it was called us v. Chapman, 111 Mass. 386. In a 
liege homage i but otherwise it was conveyance of lands described as the 
called simple homage. grantor's "homestead farm," it was 

Homage jury. A jury in a court- held that homestead by no means nec
barou (q. v.), consisting of tenants that essarily included four parcels of land 
do homage to the lord of the fee; they which the .grantor owned,though they 
were authorized to inquire and make lay and were occupied together. Home
presentment of defaults and deaths of stead means nothing more than home
tenaRts, admittances, and surrenders, in place. What was intended must be de
the lord's court, &c. termined by considering any words of 

HOME. Abode; actual domicile i particular description accompanying the 
dwelling-place. See AnoDE; DOllu- general description in the deed. Wood-
CILE i DW'ELL i RESIDENCE. manv. Lane, 7 N. H. 241. 

That the word home, in the poor-laws The word has more recently acquired 
of Maine, means some actual ahode, adopt- an important technical meaning, under 
ed with intent to remain, and does not em- laws of the states allowing a head of a 
brace any place considered as home con- f '1 t d' b bl' d 
structively, see Jefferson v, Washington, 19 arm y 0 eSlgnate y pu lC recor a 
Me, 293; Turner v, Buckfield, 3 fd, 229, house and land as his homestead, and 

One home or dwelling-place does not nec- exempting such homestead from execu
essarily continue until another is aequired" tion for general debts. Such exemp
A man may abandon his home, and tbe,reby tions are not allowed in all the states. 
cease to have any, Exeter v, Brighton, 15 
Me, 58; Jefferson v, Washington, 19 ld, Down to 1875, Connecticut, Delaware, 
293;. and see Wilmington v, Somerset, 35 Indiana, Maryland, Oregon, Pennsyl
Vi, 232. vania, and Rhode Island, also the Dis-

Where a testator directed that no charge 
should be made to his children for expenses trict of Colum bia, appear not to have 
while they "remained at home," it was passed laws of this kind. Throughout 
held that by "home" was meant that the other states this privilege'is allowed. 
household of which the testator was the If the property is a' farm, the privilege 
head while living, and the government 
whereof he committed to his wife upon his is limited, in about half the states, by 
death, Manning t·, Woff, 2 Dev. &- B. Eg. number of acres; forty, eighty, or one 
12. hundred and sixty is a common limit. 

HOMESTEAD. In a general sense, In other states, the restriction is by 
designates the land and dwelling appro- value; often five thousand dollars or two 
priated as a permanent residence of.. thousand dollars, or sometimes less. If 
family; the Nome-place, or place of a the property is a town or city lot, the ex
home. Cook v. McChristian, 4 Cal. 23 i' emption is generally limited by a value 
Ackley v . . Chamberlain, 16 ]d. 181 i corresponding to the value allowed for 
Hoitt v. Webb, 36 N. H. 158 i Austin v. farms, or the quantity is closely restrict
Stanley, 46 ld. 52; Barney v. Leeds, 51 ed, as to a quarter or half an acre. 
ld. 253. The homestead laws usually give the 

Independent of the homestead exemp- wife of the proprietor some control over 
tion laws, the word has received some any sale or mortgage of the property. 
judicial interpretation in this cOlllltry. These homestead laws do not usually 
The word homestead, used in a will give any specific description of the kind 
of property in Iowa, before the word of property which may be exempted. 
had acquired a technical meaning in They impose a limit of \'aluej but as to 
that state, w.as held to include all the what sort of property is included they 
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generally use the word homestead, leav
ing its meaning to be determined by the 
courts. Decisions upon the term, in 
this statutory connection, are not alto
gether consistent, for the reasons that the 
statutes themselves differ in policy and 
language somewhat in the_ different 
states; and that the courts have been 
guided. in different j'urisaictions, byop
posite principles of construction. Some 
cases treat .the homestead law as an in
novation upon the common law, sub
ject to strict construction; others con
sider it in the light of a remedial law, 
which must be liberally construed. 

The cases under these homestead laws, 
however, agree in requiring the premises 
claimed as a homestead to be occupied 
for family purposes as a home, by one 
who is a resident thereon, and makes 
them the dwelling-place of his family. 
Washb. Real P. 352. General defini
tions given have been: homestead 
means the home-place; the place where 
the house is; the house and the adjoin
ing land, where the head of the family 
dwells; the home farm. Hoitt v. 
Webb, 36 N. H. 158. A homestead, 
within the intent of the Arkansas stat
ute, is the place of a house or home; 
that part of a man's landed property 
which is about or contignous to his 
dwelling-house. Tumlinson v. Swin
ney, 22 Ark. 400. The word, as used in 
the constitution and statute of Califor
nia, represents the dwelling-house at 
which the family resides, with the 
usual and customary appurtenances, in
cluding outbuildings of every kind nec
essary for family use, and land used for 
the purposes thereof. If situated in the 
country, it may include a garden or 
farm; if in a city or town, it may in
elude one or more lots or blocks. It need 
not be in a compact body or circum
scribed by fences. The only tests are 
use and value. Gregg v. Bostwick, 33 
Cal. 220; Estate of Delaney, 37 Id.176. 

With respect to the buildings neces
sary, it is said that, there can be no 
homestead without a dwelling-house. 
Coolidge v. Wells, 20 Mich. 79. There 
must be a home or residence, whether 
house, cabin, or tent, to cOllstitute a 
homestead. Franklin v. Coffee, 18 Tex. 
413. 

'With respect to the residence requi
site, it is said that actual residence by 
the family is necessary to constitute a 
homestead. Benedict v. Bunnell, 7 Cal. 
245; and see Spaulding v. Crane, 46 Vt. 
292. A person can have but one home
stead exempt, and that must be his 
place of actual residence. Tourville v. 
Pierson, 39 Ill. 446. The homestead 
exemption accorded by the laws of Iowa 
does not attach to property until it is 
actually occupied and used as a home. 
A mere intention to occupy, though sub
sequently carried into effect, is not 
enough. See cases cited 7 U. S. Dig. 
89, -,r 142. A homestead is a place 
where a man eats and sleeps, surrounds 
himself with the insignia of home, and 
enjoys its immunities and privileges. A 
house used as a grocery, in the back 
room of which a man sleeps alld keeps 
his trunk, &c., eating his meals at a 
tavern, cannot be considered his home
stead. Philleo v. Smalley, 23 Tex. 498. 
For a single man to occupy a house, by 
day only, as a law office, does not make 
it a homestead. Stanley v. Greenwood, 
24 Tex. 224. A workshop used for 
storage of furniture, or a pew in a 
meeting-house, cannot be deemed a 
homestead. True v. Morrill, 28 Vt. 
672; compare Brettun v. Fox, 100 ilfass. 
234. And the statutory occupation nec
essary to create a homestead must be 
personal: it cannot be by a tenant. 
True v. Monill, 28 Vt. 672. A house 
and lot occupied by an unmarried mall 
as a sleeping-place, without servants or 
other persolls connected with him there 
residing, and rented by him at the time 
of levy of execution, is not within the 
Texas exemption. \Vilson v. Cochran, 
31 Tex. 677. 

With respect to adoption and change 
of occupancy, the homestead is the place 
of family residence, or the property 
dedicated as such. The husband, as the 
head of the family, chooses and estab
lishes it; and, when he has done so, it 
becomes the wife's homestead, whether 
she is willing 01' unwilling. When he 
sees fit to change it, and dedicates an
other, such new homestead then becomes 
that of the wife and family also. Hol
liman v. Smith, 39 Tex. 357. Occu
pancy by the husband and family is 
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presumptive evidence of appropriation 
as a homestead, and removal is pre
sumptive evidence of abandonment; 
though this latter presumption will be 
rebutted by proof of a temporary pur
pose in the removal. Harper v. Forbes, 
15 Cal. 202; compare Titman v. Moore, 
43 Ill. 169; Matter of Phelan, 16 Wis. 
76; Herrick v. Graves, Id. 157; Wood
ward v. Till, 1 Mich. (N. P.) 210; Wig
gins v. Chance, 54 lll. 175. A home
stead does not become such until actual 
residence and occupation by the family 
as a home; but, after that character has 
been impressed, temporary absence, 
animo revertendi, will not constitute such 
an abandonment as to forfeit the exemp
tion. Campbell v. Adair, 45 Miss. 170. 

With respect to the mode of use, some 
of the decisions have indicated a very 
liberal rule, that a building need not be 
occupied exclusively as a residence, to 
constitute a homestead. Phelps v. 
Rooney, 9 Wis. 70. Whatever is used, 
being necessary or convenient as a place 
of residence for the family, as contra
distinguished from a place of business, 
constitutes the homestead, within the 
statntory limit as to value; and if it is 
also used as a place of business by the 
family, it need not therefore cease to be 
a homestead. Estate of Delaney, 37 
Cal. 176. Notwithstanding the fact 
that a building and gronnds are adapted 
to be used in part as a boarding-house 
or hotel, yet if they are also promi
nently designed and used for the resi
dence of the owner and his family, they 
may be protected as a homestead. Ach
ley v. Chamberlain, 16 Cal. 181; see 
also Taylor v. Hargous, 4 Id. 268; Layell 
v. Layell, 8 Allen, 575. A homestead 
may include the whole of a dwelling
house, although a portion of it is occn
pied by a third person paying rent there
for to the owner. Mercier v. Chace, 11 
Allen,194. A homestead exemption, in 
Illinois, includes the entire lot upon 
which the debtor resides, whatever else 
may be there, and for whatever else 
used, if the value is not too great. Hub
bell v. Canady, 58 Ill. 425. In Kansas, 
the whole house occupied by the debtor 
is exempt, though a ,portiou of it was 
constructed and is used for a brewery. 
Re Tertelling, 2 Dill. 339. But, in Wis-

consin, it is held that the homestead 
laws have regard to the purpose for 
which the property is used. No more 
of a lot in a city or village can be held 
as a homestead than is actually occupied 
for the purpose. Stores and offices 
rented by the debtor, together with the 
portion of his lot on which they stand, 
are not embraced within the exemption. 
Casselman v. Packard, 16 Wis. 114. A 
homestead in a town may include sev
eral lots; and if used, or by reasonable 
presumption to 'be used, for the conven
ience of the family, they need not be 
contiguous. Hancock v. Morgan, 17 
Tex. 582; s. P. Reynolds v. Hull, 36 
Iowa, 394. A tract of land not con
nected with the dwelling may be held 
as a part of the homestead; but both 
lots must be habitually and in good 
faith used as a part of the same home
stead. That they are occupied and used 
by the same owner is not enough. Rey
nolds v. Hull, 36 Iowa, 394. Where a 
parcel of land was used to furuish feed 
to a cow kept at the house of the plain
tiff, it was held a part of the homestead, 
although about a mile distant from the 
dwelling; as the house and both pieces 
of land did not exceed the statutory 
limit. Buxton v. Dearborn, 46 N. H. 
43. Under Wagn. (Mo.) Stat. 697, § 1, 
parcels of land comprising a homestead 
need not be contignons, if they are used 
in connection. Perkins v. Quigley, 62 
Mo. 498. That, in North Carolina, two 
tracts of land, although not contiguous, 
may constitute a homestead, if the ag
gregate value does not exceed the limit 
allowed, see Martin v. Hughes, 67 N. C. 
293; Mayho v. Cotton, 69 ld. 289. So 
in Texas. Williams u. Hall, 33 Tex. 
212; Rayland II. Rogers, 34 Id. 617. 

With respect to whether homestead 
may inclnde distinct parcels of land, the 
rule varies in different states. A home
stead should consist of but a single 
tract. Several adjoining and united 
pieces may be considered as one tract; 
but, to warrant this, they mnst be con
tignous, thongh the titles under which 
they are held may differ. Randall v. 
Elder, 12 Kan. 257. The homestead 
exemption may extend to contiguous 
land occnpied and improved under a 
verbal contract of purchase made before 
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the debt was incurred, although the title 
was not' completed until afterwards, if 
such land is ·improved and used as part 
of the homestead. Fyffe v. Beers; 18 
Iowa, 4. Two contiguous city lots, one 
of which contains the residence, and 
the other is used as appurtenant to it, 
for drying clothes, as an access to the 
street, &c., may be included in one ex
emption. Engelbrecht v. Shade, 47 
Cal. 627. In Florida, the shop, store, 
or mill in which one pursues his usual 
trade or avocation, if connected with 
and adjacent to· his dwelling, is included 
within his homestead. But a lumber
man runniNg a saw-mill cannot· claim 
portions of land adjacent to his -dwelling 
which are not auxiliary . to his home
stead. Greeley v. Scott, 2 Woods, 657; 
12 BanTer. Reg. 248. The homestead 
exempted cannot be deemed to emhrace 
a tract of land distinct from the grounds 
around the dwelling, although such tract 
is used to supply the dwelling with nec
essary fuel, and both tracts do not ex
ceed the· statutory limit of value. Wal
ters v. People, 18 Ill. 194; B. 'P. True v. 
Morrill, 28. Vt. 672. To warrant regard
ing a lot adjoining the grounds of a 
dwelling, as -part of , a homestead\ the 
two must be substantially connected. 
Twenty acres of timber land, situated a 
mile from the owner's dwelling, cannot 
be claimed as a part of his homestead. 
Bunker v. Locke, 15 Wis. 635; s. P. 

Kresin v. Mau, '15 Minn. 116. The use 
of a tract of land two miles and a half 
from a homestead farm, -in connection 
with· that farm, 'by the owner of .hoth, 
for pasturing cattle of himself and 
others, was held not sufficient to exempt 
it from execution as part of his home
stead. Adams v. Jenkins, 16 Gray, 146. 
The term does not extend to tenements 
or lots other thau the home-place, which 
are not occupied personally by the 
owner and his family.; to houses in which 
they do not dwell, and farms on which 
they do not live. Nor does it necessarily 
mean all those parcels of land which 
may adjoin and be occupied together; 
for the homestead is the place of the 
house. Still less can it apply to prop
erty occupied by tenants, and where the 
owner does not dwell. Hoitt v. Webb, 
36 N. H. 158. 

HOMICIDE. Man-killing ; the tak· 
ing:the life of a human being. Homi
cidal: involving or pertaining to man· 
killing; as homicidal monomania, an 
insane impulse to kill. 

Homicide, as a term, does not import. 
crime: it includes crimes, such, for in
stance, as murdel' and manslaughter. 
But a hom~cide may be innocent, may 
even be in the performance of a duty. 
The execution of. the sentence of death 
upon a criminal by the officer of the law 

. is a homicide. . The term homicide em
braces all man-killing. Burns II. People, 
1 Park. Cr. 182, 186. 

Homicide is of various kinds, named ac
cording to the relations of the parties, -
as regicide, the killing one's king; parri
cide or matricide, the killing a parent; 
fratricide ' or sororicide, the killing a 
brother or sister; fceticide, the killing an 
unborn child; infanticide, the killing a 
child after birth; suicide, the killing 
one's self. But these. distinctions are 
not important (with some exception as 
to suicide) in the administration of the 
criminal law throughout the United 
States. 

A division of the subject; which is of 
great practical importance ,is one founded 
upon the legal character of the act. 
This distinguishes three kinds: justifi
able, excusable, and felonious. 

Justifiable homicide embraces those 
cases in which the killing is committed 
in the performance of a duty or the ex
ercise of a right. Instances are, where a 
sheriff executes a criminal in strict con
formity to his sentence; where a police
man kills a person who resists capture; 
or, sometimes, where a private person 
commits the act in self-defence. 

Excusable homicide embraces cases of 
killing in whichthe party cannot justify 
the act by virtue of a duty or right, but 
is excused by the law from any punish- / 
ment, in view of his innocence of any 
criminal intent, Instances are, where a 
death is caused by accident or misadven
ture, or through ignorance; also, perhaps, 
where, though wilfully committed, it 
is done in.obedience to a mere instinct 
of self-preservation, excited by circum
stances of extra<;>rdinary peril, over
whelming and disabling the judgment. 
And homicides in the exercise of self-
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defence are sometimes placed under this 
head, in view of any 'circumstances 
placing the party slightly in fault for 
the creation of the necessity, so that he 
cannot be said strictly to' be justified. 

, Felonious homicide includes murder, 
manslaughter, and suicide. See those 
titles. 

Whether words imputing the commission 
of homicide, without a distinct implication ' 
that it was felonious, are actionable, as im
porting a charge of an offence, see Taylor 
v. Casey, Minor, 258; O'Conner v. O'Conner, 
24 Ind. 218; Eckart ll. Wilson, 10 Sergo If' 
R. 44; Hays v. Hays, 1 Humph. 402; Mont
gomery V. Deeley, 3 Wis. 709. 

HOMOLOGATION. Confirmation; 
ratification. It is used in civil and 
Scotch law to denote a judicial sentellce 
confirming some previous proceeding; 
01" an act of a grantor establishing a 
deed previously made, but, as otiginally 
made, not obligatory. Bouvier; Burrill. 

Honeste vivere. To live honorably. 
One of the three general 'precepts' adopt
edby Justinian as the 'funda:m.elltalprin
ciples of the law. 
" HONOR. 1.' To honor a bill of ex
change or promissory note, is to accept 
the bill, or pay the bill or note, accord
ing to its tenor. To accept for honor is 
a phrase applied to the act of .. friend 
of ' the drawer of a bill, who, upon 'the 
failure of the drawee to accept, inter
venes and accepts it, for the friendly 
purpose of protecting the credit of the 
'drawer, and 'not upon any obligation 
resting upon himself. 

2. In old' English law, honor, besides 
its vernacular meaning, signifies a seign
iory of the higher class. 

Honorable. A title of quality con
ferred, by English usage, upon the 
younger children of earls, and the chil-, 
dren of viscounts and barons; to persons 
enjoying trust and honor; and, collec
tively, to the house of commons and 'th'e 
East India Company. In American 
usage, it is bestowed on those who h!Jld, 
or have held, any of the higher public 
offices; but is a title of courtesy merely. 

Honorarium. A gratuitous payment 
for services rendered. An honorary gift, 
as a matter of gratitude, and not as com
pensation by way of hire. Among the 
ancient Romans, fees to lawyers were of , 
this nature. So, in England, are fees to 

lawyers and to physicians. An honora
rium is so much in the nature of a gift, 
that it cannot be recovered by action. 
Attorneys, on the other hand, may en
force payment of their costs or compen. 
sation by legal remedies. This distinc
tion does not prevail throughout the 
United States. 

An honorarium is a voluntary donation, in 
consideration of services which admit of no 
compensation in money; in particular, to 
advocates at law, deemed to practise for 
honor or influence; and not for fees. McDon
ald v. Napier, 14 Ga. 89. 

HORSE. In construing a statute which 
defines what animals may be treated as es
trays, particularly specifying horse, mare, 
colt, male, &c., .it would be unreasonable to 
suppose that the legislature intended to ex
clude from among animals which might be 
estrayec1 what is called a gelding; since 
these'may, as a general rule, be considered 
the most valuable animal of their kind, and 
at'least as liable to estray from their own
ers. The word horse is , used in a quasi 
generic sense, to include every description 
of the male, in contradistinction to tbe 
female or mare, whether stallion or gelding. 
Owens v. State, 38 Tex. 555. 

Upon trial of an indictment which cbarged 
the defendant with having stolen a horse, it 
was proved that he had stolen a gelding. 
It was held that, as the statute upon which 
the indictment was founded made a dis
tinction between the terms "horse" and 
"gelding," the variance was not cured by 
proof that, in the common understanding of 
the community, the term borse includes a 
gelding. Turley V. State, 3 Humph. 323. 

Horse, in an indictment for larl'eny, ex
cludes a mare. Taylor v. State, 44 Ga. 263. 

" Horses" may fairly be construed to in
clude mares, as being a nomen generalissi
mum. State V. Dunnavant, 3 Brev. 9. 

Mules are included in 'the terms of a 
statute giving a remedy against railroad 
companies for injuries to horses and cattle. 
Toledo, &c. R. Co. v. Cnle, 50 Ill. 184. 

The' exemption of a horse from execu
tion includes not only the subjec't itself, but 
every thing absolutely essential to its bene
ficial ,enjoyment, as shoes, saddle, &c. 
Cobbs V. Coleman, 14 Tex. 594; Dearborn 
V. Phillips, 21 !d. 449. 

HOSPITAL. The name of a class 
'of eleemosynary corporations devoted es
pecially to the care and support of the 
aged, the infirm, or the sick. 

HOSTAGE. In the law of war, is a 
person left in the hands of one belliger
ent, as a surety that the other will per
form some engagement or stipulation. 

HOTCHPOT. ' A vernaculal' word 
for a mixture, some say for a pudding, 
composed of several ingredients j other-
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wise spelled hodgepodge, hotspot, &c. j and 
borrowed by the law to express the cast
ing several portions or shares into a com
mon stock, preliminary to a more equal 
or just division of the whole. 

The chief use of the term in the Am
erican cases is in the law of advance
ment (q. v.), where the shares of several 
children in the father's estate are ad
justed by charging each child who has 
received any thing by way of advlnce
ment with the value of the thing ad
vanced (not, however, with interest or 
profits), and giving him credit for his 
proper share of the whole estate, reckon
ing these charges as assets. This is as 
if the chi,ldreu advanced Ead returned 
their advancements, and the estate, as a 
whole, had then been divided anew. See 
U. S. Dig. tit. Advancement. In this 
use of the term, it. corresponds closely 
with the collatio (q. v.) of the civil law. 

Hotchpot originally means a confused 
mingling of divers things together, and 
among the Dutch it signifies flesh cut into 
pieces, and sodden with herbs or roots; but, 
by a metaphor, it is a blending or mixing of 
lands given in marriage with other lands in 
fee falling by descent; as if a man seised 
of thirty acres of land in fee hath issue 
only two daughters, and he gives with one 
of them ten acres in marriage to the man 
that marries her, and dies seised of the 
other twenty acres; now she that is thus 
married, to gain her share of the rest of the 
land, must put her part given in marriage 
into hotchpot, i e. she must refuse to take 
the sole profits thereof, and cause her land 
to be mingled with the other, so that an 
equal olvision may be made of tbe whole 
between her and her sister, as if none had 
been given to her; and thus for her ten 
acres she shall have fifteen, otherwise the 
sister will have the twenty acres of which 
her father died seised. (Lit. 55; Co. Lit. 
lib. 3, ch. 12.) 

There is also a bringing of money into 
hotchpot, upon the clauses and within the 
intent of Stat. 22 & 23 Car. II. ch.' lO, for 
distribution of intestates' estates. Where a 
certain sum is to be raised, and paid to a 
daughter for her portion, by a marriage set
tlement, this is decreed to be an advance
ment by the father in his lifetime, within 
the meaning of the statute, though future 
and contingent; and if the daughter would 
have any further share of her father's per
sonal estate, she must bring this money into 
hotchpot, and shall not have both the one 
and the other. (1 Eq. Abr. 253.) Tomlins. 

HOTEL. The legal definition of hotel 
and inn are, in this country, substantially 
the same. An inn or hotel is a house where 
all who conduct themselves properly, and 
who are able and ready to pay for their eu-

tertainment, are received, if there is accom
modation for them, and who, without any 
stipulated engagement as to the duration of 
their stay, or as to the rate of compensa
tion, are, while there, supplied at a reason
able charge with their meals, their lodging, 
and such services and attention as are 
necessarily incident to the use of the house 
as a temporary home. Cromwell t'. Stephens, 
3 Abb. Pro N. S. 26; see also act of congress 
of July 13, 1866, § 9, 14 Stat. at L. 118. 

Plaintiff occupied a large building of 
eight stories, each story consisting of lodg
ing-rooms adapted to one person. Above 
the basement it was used exclusively as a 
lodging-house. The rooms were let to 
lodgers at a fixed rate per night. There 
were no arrangements for boarding or cook
ing for guests, nor was there any bar or 
restaurant connected with plaintiff's occu
pation of the building. The Croton water 
was partially supplied throughout the build
ing, but during half of the day did not 
usually rise above the basement, so that the 
residue was obtained by a tank for rain
water under the roof. Held, that this st~uc
ture was not chargeable, as a "hotel," with 
the Croton water tax. lb. See INN. 

HOUSE. 1. In its sense of a habita
tion, the most frequent occasions for 61 
using it in jurisprudence involve the I 
two ideas of an edifice or structure, and J I 
abode or residence of human beings. 
State I'. Powers, 36 Conn. 77. It gen
erally means an ordinary building for 
the residence of a family. But the 
usage of the term is not uniform j the 
circumstances or the context may import 
a wider meaning to the word, in partic
ular instances. In other words, house 
means, presumptively, adwelling-housej 
a building divided into floors and apart
ments, with four walls, a roof, and 
doors and chimneys j but it does not 
necessarily mean precisely this. Burman 
V. Darley, 14 Mee. ~ W. 181 j Daniel V. 

Coulsting, 7 Man. ~ G. 122. 
House, in an indictment at common law, 

is equivalent to dwelling-house. Thompson 
V. People, 3 Park. Cr. 208; Commonwealth 
V. Posey, 4 Coli, 109. 

Hlluse. in a covenant restricting the 
owner of lands from building, has been 
held to mean dwelling-house, and to exclude 
stable. Schenck v. Campbell, 11 Abb. Pro 
292,294. 

House, in a statute punishing whoever 
shall break into the house of another, 
should be understood in its ordinary mean
ing of a mansion or dwelling-house. Build
ings connect~d with a mansion or dwelling 
may be deemed a part of it. But a smoke
house, storehouse, warehouse, or the like, 
unconnected with a dwelling, is not within 
such a statute. Nevills V. State,7 Coldw. 82. 
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House is not synonymous with dwelling
house. While the former is used in a 
broader and more comprehensive sense 
than the latter, it has a narrower and more 
restricted meaning than the word building. 
State v. Garity, 46 N. H. 61. 

The word house, as used in an amenda
tory statute defining burglary, was held 
to include ~very structure which has sides, 
walls, and a roof, regardless of the fact 
whether it is at the time, or ever has been, 
inhabited by members of the human family; 
upon the ground that the statute was not 
intended to narrow the previous definition, 
but to exclude the idea that entry into an 
unoccupied room or apartment of a dwell
ing-house was not burglary. People v. 
Stickman, 34 Cal. 242. 

A building which had never been inhab
ited, but which was constructed as and in
tended for a dwelling-house, but which con
tained straw, boards, and implements of 
husbandry, was held not a house, an out· 
house, or a barn, within 9 Geo. IV. ch. 22, 
§ 7. Elsmore v. St. Briavels, 2 Man. 1t R. 
614; 8 Barn. 1t C. 461. 

A building erected not for lrabitation, 
but for workmen to take their meals and 
dry their clothes in, which has four walls, 
a roof, a door, but no window, but in which 
a person slept with the knowledge, but with
out the permission, of the owner, is not a 
house the setting fire to which is felony, 
within 7 Wm. IV. & 1 Vict. ch. 89, § 3. 
Reg. v. England, 1 Car. ~ [(. 533 

A common jail is a house, within 9 Geo. 
l. ch. 22. Rex v. Donnevan, 2 W. Bl. 683 ; 
1 Leach, 69; 2 East, 1021; but see Rex v. 
Connor, 2 Cox Cr. Cas. 65. 

House, in a statute which forbids keep
ing a disorderly house, should not be re
stricted to mean a dwelling. Criminal 
statutes constantly use" house" as merely 
equivalent to "building;" and in such com
pounds as state-house, court-house, county
house, poor-house, meeting-house, school
house, &c., a term indicating the particular 
purpose to which some building is applied, 
is prefixed, for distinction. So in the com
pound" out-house," buildings that are not 
dwellings, but merely appendages to some 
dwelling, are included. On the other hand, 
when a dwelling is meant, " dwelling-house ," 
or " mansion-house," is usually and prop
erly employed. Hence any building kept 
and occupied as a shelter for disorderly 
persons and conduct may be a disorderly 
house. State v. Powers, 36 Conn. 77. 

A statute punishing keeping houses of 
ill-fame may be violated by maintaining a 
flat-boat, kept on a river, and fitted up as 
an abode of men and women. State v. Mul
len, 35 lowa, 199. 

A statute punishing the keeping a bouse 
for specified unlawful purposes, may be 
violated by hiring and keeping one story, 
or even a single room, of a building for the 
purpose or in the manner prohibited. Com
monwealth v. Bullman, 118 Mass. 456; 
Commonwealth v. Hyde, Thach. Cr. Cas. 19. 

House does not necessarily mean a whole 
building, within statutes punishing the 
keeping of disorderly houses. A single 
room devoted to the carrying on of illegal 
business by the tenant of the whole house 
may stamp the entire structure with the 
character of a disorderly house. State v. 
Garity, 46 N. H. 61. 

A church may be included under the 
term house, in a statute relating to setting 
houses back from the street. Folkestone 
u. Woodward, L. R.15Eq. 159. 

A policy on an unfinished house does not 
cover materials for finishing the house, 
which are not in the house itself. Ellmaker 
v. Franklin J!'ire Ins. Co., 6 Pa. 8t. 183. 

House may embrace the land upon which 
the building is erected. McMillan v. Solo
mon, 42 Ala. 356. 

In the devise of .. house, the word 
house is synonymous with messuage, and 
conveys all that comes within the curtilage. 
Rogers v. Smith, 4 Pa. 8t. 93. 

Such a devise of a house has been held 
to pass the whole lot appertaining, and not 
merely the ground on which the building 
was erected. Common Council of City of 
Richmond v. State, 5 Ind. 334. 

But whether an enactment exempting 
houses of worship from taxation includes 
the land whereon they stand, see Lefevre 
v. Detroit, 2 Mich. 586; Trinity Church v. 
Boston, 118 ~Iass. 164. 

2. A body of persons organized for 
public business or duties; as in the 
titles, house of commons, honse of dele
gates, house of representatives. 

In a constitutional provision as to what 
proportion of a house of the legislatnre 
shall constitute a quorum," house" means 
the entire numher possible, without deduc
tion for vacancies, by death, resign a tion, or 
failure to elect. Matter of Executive Com
munication, 12 Fla. 653. 

The word house, in a constitutional pro
vision requiring a two-thirds vote of either 
house to the passage of an act, means 
the members present doing business, there 
being a qnorum, and not a majority of all 
the members elected. An act passed by 
two-thirds of the members present, there 
being a quorum, is constitntionally passed. 
Sonthworth v. Jackson, &c. R. R. Co., 2 
Mich. 287; s. P. Frellsen v. Mahan, 21 La. 
Ann. 79; Green v. Weller, 32 Miss. 650. 

House-bote. See BOOT. 

House of commons. The more pop
ular branch of the English parliament, 
composed of representatives elected from 
the commonalty. 

House of correction, or of refuge. 
A name bestowed upon a place for the 
confinement of offenders of inferior 
grade, or for jnveuile delinquents. 

In former English usage the term signi
fied So species of prison, designed for the 



HOUSE 574 Hoe SE 

penal confinement, after conviction of pau
pers refusing'to work, and, other ' persons 
falling under the legal description of va
grants. It was not under the sheriff's 
charge, but was governed by a keeper, 
wholly independent of the sheriff. Mozley 
go W.; Wharton. 

The house of correction is chiefly for the 
punishing of idle and disorderly persons, 
parents of bastard children, beggars, ser
vants running away, trespassers, rogues, 
vagahonds, &c. Poor persons refusing to 
work are to be there whipped, and set to 
work and labor; and any person who lives 
extravagantly, having no visible estate to 
support him, may be sent to the house of 
correction, and set at work there, and may 
be continued there until he gives the jus~ 
tice satisfaction in respect to his living. 
Tomlins. 

House of ill-fame. A bawdy-house'; 
a brothel; a dwelling allowed by its' 
chief occupant to be used as a resort of 
persons desiring unlawful sexual inter
course. 

House of ill-fame is synonymous with 
bawdy-house' or brothel. McAlisterv. 
Clark, 33 Conn. 91. 

The phrases "house of ill-fame" and 
"public house" do not necessarily import 
a bawdy-house such as is indictable. A 
plaintiff, in an action of slander founded on 
the use of them, must aver, by way of in
ducement, facts which show they were used 
in such sense. Dodge v. Lacey, 2 Ind. 212. 

House of lords. The upper house of 
the English parliament. It consists of 
the lords spiritual and the lords tem
poral. The lords spiritual consist of the 
archbishops of Canterbury and York; 
the bishops of London, Durham, and 
Winchester; and twenty-one other bish
ops. The lords temporal sit, for the 
most part, in virtue of hereditary right; 
but a certain number of them are elect
ed, under the acts of union with Scot
land and Ireland, to represent the body 
of the Scottish and Irish nobility, re
spectively. The Scottish representative 
peers are sixteen in number, and are 
elected for one parliament only. The 
Irish representative peers are twenty
eight, and are elected for life. The 
aggregate numb,er of the lords temporal 
-is indefinite; and may be increased at 
will by the crown. 1 Bl. Com. 155-
158; 2 Stepk. Com. 328-332; May's Pari. 
Pract. 

The house of lords anciently exer
cised a certain original jurisdiction in 
judicial matters; but this, it is said, has 
not been claimed since the case of Skin-

ner I'. The East India Company, in the 
reign of Charles II. They have long 
exercised an appellate jurisdiction with
out question over .the common-law courts, 
and which has not been 'disputed, it is 
said, as to the courts of equity, since 
the case of Shirley v. Flagg, about the 
year 1675. See Brown, Diet., for a 
sketch of these jurisdictions. 

House of representatives. The 
name of the more popular branch of the 
congress of the United States; also, of 
the similar branch in many of the state 
legislatures. 

House-breaking. The offence of 
breaking and entering the dwelling
house of another with intent to com
mit a felony therein, considered irre
spective of whether the breaking and 
entering is done by day or night. Com
pare BU~GLARY. 

Household, n. In general, persons 
dwelling together and composing a fam- \? 
ily. Household, adj.: Appropriated to ) 
the use of or pertaining to a family 
keeping house; domestic; as household 
furniture or servants. Householder; 
housekeeper: the head' of Ii. family 
keeping house. 7' u...e.t:p J S-1-

Householder means a master or chief of 
a family; a person having and providing 
for a household. Woodward v. Murray, 
18 Johns. 401; Bowne v. Witt, 19 Wend. 
475; Griffin t·. Sutherland, 14 Barb. 456. 

Householder, as used in 2 Rev. Stat. 367, 
means the head, master, or person who has 
the charge of and provides for a family; 
and does not apply to the subordinate mem
bers or inmates of the household. Bowne 
v. Witt, 19 Wend. 475. 

The term includes one who rents a house 
in which he lives and takes boarders, 
though he has no family. Hutchinsoll v. 
Chamberlin, 11 N. Y. l.e.q. Obs. 248. 

One having and providing for a house
hold is a householder; and he does not lose 
that character by ceasing housekeeping, 
and storing his property, if with iutent to 
resume housekeeping in a while. Griffin v. 
Sutherland, 14 Barb. 456; Cantrell v. Con
ner, 51 How. Pro 45. 

By the Ky. Rev. Stat., "one work beast" 
is exempt from execution in the case of a 
"housekeeper." It has been held that the 
latter term means housekeeper with a fam
ily, and that a practising physician, to ex
empt his horse from execution, must prove 
that he is a housekeeper with a · family. 
Gunn V. Gudehus, 15 B. Mon. 447. 

A widower with two children of tender 
age, whom he kept in the care of his 
mother, providing for them, and sending 
one of them to school from his mother's 
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house, while he himself occupied ,a single 
room, about one mile distant, as an office 
and d welling, without servants or other 
family than his children, who were some
times with him at his office, where he 
lodged and cooked and ate his meals, was 
hcld to be a housekeeper within the mean
ing of the Kentucky exemption laws. Sea
ton v. Marshall, 6 Bush, 429. 

The provision of chapter 227 of tbe 
N, Y. act of 1815 - exempting from exe
cution certain articles owned by any per
son heing a bouseholder-is to be con
strued as extending to every family, so long 
as they remain togetber as sucb, and this 
although for the time being they are house
less. This was held where the father, or 
head of the family, had left the state, leav
ing his wife and children living together, 
and they were in the act of removing their 
residence when the levy was made. Wood
ward v. Murray, 18 Johns. 400; s. p. de
clared by 2 Rev. Stat. 367, § 22. 

The fact that a woman keeps a house of 
ill-fame does not prevent her from being 
considered a householder within the mean
ing of the exemption law. Bowman t-. 
Quackenboss,3 Code R. 17. 

Householder, in a statute requiring jurors 
to be householders, means something more 
than occupant of a room or huuse. It im
plies the idea of a domestic establishment; 
of the management of a household. One 
who is merely tenan t and occupant of 
rooms used as sleeping-apartments is not 
qualified to be a juror. Aaron v. State, 37 
Ala. 106, 113. 

Servants necessarily employed and re
siding in the family are part of the house
hold, within the meaning of the Alabama 
statute relative to liability of wife's separ
ate property for price of necessaries for the 
household; and necessaries purchased for 
them can be charged upon the wife's statu
tory separate estate. Pippin v. Jones, 52 
Ala. 161. 

Olle who rents and occupies a portion of 
a building as an office for business pur
poses, has 'heen held a householder, for the 
purposes. of hail. Somerset Savings Bank 
v. Huyck, 33 How, Pro 32!l. 

Under English laws as to qualification of 
bail, it has been held that to make a person 
a housekeeper he must have actual posses
sion and occupatiun of the whole house. 
1 Chitt!l Bail, 288. 

A person who occupies every room in 
the house, under a lease, except one, wbich 
is reserved for his landlord, who pays all 
the taxes, is not a housekeeper. Nor is a 
person a housekeeper who takes a house 
which he afterwards underlets to another, 
whom the landlord refuses to accept as his 
tenant. 1 Ohitty Bail, 502. 

Housekeeper means a person actually 
occupying part or the whole of the house, 
being the party responsible to the landlord 
for the entire rent, and asscssed or liable 
for parochial rates and king's taxes. 3 
Petersd. Abr. 103, note. 

Household goods, or furniture. The 
words household goods, in wills, will pass 
every thing of a permanent nature, i.e. arti
cles of housebold use which are ,not con
sumed in their enjoyment, that were used in 
or purchased, or otherwise acquired, bil' a 
testator, for his house; but goods in the way 
of his trade will not pass. 1 Roper Leg. 258. 

The words household goods or furniture, 
as used in a will, may mean the character 
of the goods or furniture wherever, or in 
the possession of whomsoever, they may be, 
or may indicate whatever is connected with 
the testator's domestic establishment, and 
employed as articles of use or ornament, 
although not wbat is ordinarily known as 
furniture. Books, wines" paintings, and 
statues, curiosities, specimens of millerals, 
mayor may not be bousehold goods or fur
niture, according to their connection with 
the owner's residence, and his own and his 
family's habitual use of and access to 
them. 'Dayton V. Tillou, 1 Robt. 21. 

The term household, as applied to furni
ture, in a bequest of bousehold furniture, 
although not susceptible of strict definition, 
has acquired a definite meaning, by w bich 
that phrase includes every thing contrib
uting to the use or convenience of the 
householder or tlie ornament of the house, 
such as plate, linen, china, pictures, &C. It 
may inclnde It portrait of the testator, 
painted after the making of the will, and at 
the time of his death still in possession of 
tbe artist, in another city. McMicken V. 

Directors of McMicken University, 2 Am. 
L. Reg. N.'S. 489. 

The words household furniture, in a 
will, are sufficient to pass all the testator's 
personal chattels; such as plate, linen, 
china, pictnres, &c., which contribute either 
to the use or convenience of the housebold 
or the ornament of the house itself; but 
only what is kcpt for domestic use, not arti
cles kept in the house for purposes of trade 
or merchandise. Le Farrant V. Spencer, 1 
Ves. Sr. 97; Bunn V. Winthrop, 1 Johns. 0',. 
329. 

They do not pass a watch which the tes
tator was accustomed to carryon his per
son, although they might pass a watch kept 
hung up for use in the house, like a clock. 
Gooch V. Gooch, 33 Me. 535. 

A bequest of household furniture ordi
narily Comprises every thing that contrib
utes to the convenience of the bouseboldcr, 
or the ornament of the house. Where tbe 
testatrix'kept a boarding-school, held, that 
the furniture of the school-room was not 
included; 'but that articles used for the 
'comfort and convenience of the pupils as 
boarders , were embraced by the bequest, 
equally with those kept by the testator for 
her personal use. Hooper's Appeal, 60 Pa. 
220. 

HUE-AND-CRY. An old English 
phrase, in which, as has been explained, 
" hue" signifies the complaint of a 
party injured by a felony, and" cry," 
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the pursuit of the felon upon the high
way upon that complaint; for if the 
party robbed, or any in the company of 
one robbed or murdered, came to the 
constable of the next town, and desired 
him to raise the hue-and-cry, - that is, 
make the complaint known, and follow 
in pursuit after the offender, describing, 
the party, and showing as near as he 
can which way he went, -the constable 
oughtforthwith to call upon the parish for 
aid in seeking the felon, and if he were 
not found there, then to give the next 
constable notice, and the next, until the 
offender were apprehended, or at least 
pursued unto the seaside. Jacob de
votes a long article to the law regnlat
ing this proceeding, indicating that it 
must have been of considerable im
portance in England. 

HUNDRED. The name of a civil 
division of Engl1sh counties, in Saxon 
times. It is one of a series of divisions 
the ·introduction of which has been very 
generally attributed to Kiug Alfred; who, 
according to many accounts, constituted 
each ten families or households into a 
tithing (q. v.), and each ten tithings into 
a body called a hundred; establishing 
also a law of responsibility of the whole 
body for the acts or defaults of individ
ual members. Other explanations of 
the name are, however, given; as that 
a hundred was a territorial division 
equal to one hundred" hides" (a Saxon 
measure) of land; that it was a division 
estimated to furnish one hundred able
bodied men to the sovereign, in time 
of war. 

Hundred court. The name of an 
English court, similar in most respects 
to a court-baron (q. v.), but larger and 
more important, being held for all the 
inhabitants of a particular hundred, 
instead of a manor. Under modern 
laws, its jurisdiction has devolved on the 
county court, q. v, 

Hundred gemote. The public meet
ing of the inhabitants of a hundred. 
See GEMOTE, In the earliest times, it 
seems to have had jurisdiction as a court 
over civil, criminal, and ecclesiastical 
matters, 

Bundredor, is used as meaning, 1, 
An inhabitant of a hundred; 2, a per
son qualified by residence within the 

hundred where land involved in an ac
tion lay, to serve upon a jury in the 
cause; 3, the officer who had jurisdic
tion over a hundred, and held the hun
dred court; 4, the bailiff of a hundred. 

HUSBAND. Etymologically, house 
bond; the man who, accordiug to Saxon 
ideas and institutions, held around him 
the family, for whom he was in law re
sponsible. It now signifies a man who 
is married; one legally bonnd in wed
lock to a wife. 

The terms" busband " and" wife" are de
scriptive of persons connected together by 
the marriage tie, and are significant of those 
mutual rights and obligations which flow 
from the marriage contract. When an ab
solute divorce is decreed, the relation ceases, 
and the terms are no longer applicable. 
Therefore a subsequent marriage by either 
party is not a marriage by a person having 
a husband or wife living, within the pur
view of a statute punishing bigamy, al
though such marriage is expressly forbid
den by the tcrms of the decree. The offence, 
in such case, is contempt. People t'. Hovee, 
6 Barb. 117. 

HUSBANDMAN, An agriculturist; 
one who makes the mising provisions by 
cultivation of the soil his business. 

Farmer has long been popularly used 
in this sense in the United States, and 
has lately been somewhat recognized in 
law; but originally its meaning was 
different. See FARM. 

HUSBANDRY. Agriculture; culti
vation of the soil for food; farming, in 
the sense of operating land to raise pro
visions. 

HUSTINGS COURT. See COURT 
OF HUSTINGS. 

HYPOTHEC. In Scotland, the term 
hypothec is used to signify the landlord's 
right, which, independently of any stipula
tion, he has over the crop and stocking of 
his tenant. It gives a security to the land
lord over the crop of each year for the rent 
of that year, and over the cat.tle and stock
ing on the farm for the current year's rcnt ; 
which last continues for three months after 
the last conventional term for the payment 
of the rent. Bell. 

The word is also improperly used for a 
law agent's right over the title-deeds of his 
employer. This is more properly termed a 
lien, or right of retention. Mozley IS- IV. 

HYPOTBECA. The civil-law name 
for a species of contract; being a kind 
of pledge ill which the pledgor or debtor 
retained possession and enjoyment of 
the thing, It corresponded to the sub-
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stance of the modern contract of mort
gage. 

Hypotheca was a term 'of the Roman 
law, aDd denoted a pledge or mortgage. 
As distinguished from the term pignus, in 
the same law, it denoted a mortgage, 
whether of lands or of goods, in which the 
subject in pledge remained in the posses
sion of ~e mortgagor or debtor; whereas 
in the pignus the mortgagee or creditor was 
in the possession. Such an hypotheca 
might he either express or implied: ex
press, where the partie~ upon the occasion 
of a loan entered into express agreement 
to that effect; or implied, as, e.g., in the 
case of the stock and utensils of a farmer, 
which were subject to the landlord's right 
as a creditor for rent; whence the Scotch 
law of hypothec. 

Th~ word has suggested the term hypo
thecate, as used in the mercantile and mari
time law of England. Thus, under the 
factor's act, goods are frequently said to 
be hypothecated; and a captain is said 
to have a right to hypothecate his vessel 
for necessary repairs. Brown. 

Hypothecary action. The name of 
an action allowed under the civil law 
for the enforcement of the claims of a 
creditor by the contract of hypotheca. 

HYPOTHECATION. Is frequently 
used in English and American cases, 

particularly those upon the law of bot
tomry and maritime liens, for the con
tract that a creditor may cause some spe
cific thing, over which, however, he has 
no corporal control as pledgee, to be sold 
for the satisfaction of his demand; 
thus a vessel is said to be hypothe
cated for the demand of one who has' 
advanced money for supplies. 

In the common law, there are but few, 
if any, cases of hypothecation, in the strict 
sense of the civil law; that is, a pledge 
without possession by the pledgee. The 
nearest approaches, perhaps, are cases of 
bottomry bonds and claims of material. 
men, and of seamen for wages; but these 
are liens and privileges, rather than hypo
thecations. Story Bailm. § 288. 

HYPOTHEQUE. In French law, is 
the mortgage of real property in English 
law, and is a real charge, following the 
property into whosesoever hands it comes. 
Such a. charge may be either ltfgale, or 
judieiaire, or conventionnelle. It is ltfgak, as 
in the case of the charge which the state 
has over the lands of its accountants, ' or 
which a married woman has over those of 
her husband; it is j"diciaire, when it is the 
result of the judgment of a court of jus
tice; and it is conventionnelle, when it is the 
result of an agreement '(which must be 
express) of the parties. Brown. 

I. 
IOU. A memorandum of debt, con

' sisting of these letters, a sum of money, 
and the debtor's signature, is termed an 
IOU, those letters representing the 
words" I owe you." As this contains 
no direct proniise of payment, it is not 

. a promissory note. 
IBIDEM. In the same place. Used 

l)y law writers to signify in the same 
book, in the same'division or page of a 
book, or, sometimes, the same subject; 
often abbreviated to ibid., ib., and per· 
haps id. See 'IDEM. . 

. Id certum est quod certum reddi 
poteat. That is certain which can be 
'made certain; whatever can be reo 
duced to certainty is sufficiently certain. 
:This maxim is particularly applicable 
to the construction of written instru
ments, an uncertainty in which may be 
removed by another instrument referred 
to, or by the happening 'ofal particular 
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contingency, or by evidence explanatory 
of the intention, or by mere computa
tion. Such an instrument is regarded 
as sufficiently certain to be acted upon., 

ID EST. That is. A phrase in com
mon use, to introduce an explanation of 
a preceding word or clause; usually ab
breviated to i.e. 

IDEM. The same. Used by law 
writers for purposes of refetence, in the 
same manner as ibidem, q. v.; often 
abbreviated to id. In a strict use of 
the two words, idem may well be con
fined to references to the same book, 
while. ibidem, meaning in the same ,place, 
may properly refer to the same page 
or section of a book. The distinction is 
not, however, uniformly made, either of 
the words or their abbreviations being 
nsed indifferently, to avoid a repetition 
of a previons reference. 

Idem sonans. Sounding the samej 
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ha'1ng the same sound. A term ap
plied to names having substantially the 
same sound, though differing in spell
ing. Wrongly spelling a name, if the 
two names are idem sonantia, does not 
amount to a fatal variance; and this 
rnle is sometimes called the doctrine of 
idem Sf/1Ians. 

Ideo consideratum est. Therefore 
it is considered. The initial words of 
the Latin form of the entry of judgment 
in an action at law. The phrase is 
sometimes translated in the modern 
forms, and is also used as a name for 
that portion of the record. 

It is not a conclusive criterion, whether 
a definitive judgment has been rendered, 
that the entry employs or omits the usual 
form of ideo consideratum est. Judgments 
are final and subject to review by writ of 
error, as well when entered without as 
when entered with that clause. Whitaker 
v. Bramson, 2 Paine, 209. 

IDES. A designation of certain days 
of the month, used in the Roman calendar. 
They were the eight days immediately after 
the nones. In the months of March, May, 
July, and October, these eight days begin 
at the eighth day of the month, aud con
tinue to the fifteenth day; in other months 
they begin at the sixth day, and last till 
the thirteenth. But it is observable that 
only the last day is called ides, the first of 
these days is the eighth ides, the second 
day the seventh, the third the sixth, i.e., 
the eighth, seventh, or sixth day hefore the 
ides, and so it is of the rest of the days; 
wherefore, when we speak of the ides of 
any month in general, it is to be taken for 
the fifteenth or thirteenth of the month 
mentioned. Jacob. 

IDIOCY. Natural lack of reason; a 
congenital want of mental power. Idiot: 
one whose mind has never been devel
oped; a natural fool; a person without 
understanding, from birth. 

The rules of the early common law, 
which were founded on but limited ob
servations of the causes and manifesta
tions of mental unsoundness, made only 
a very general classification of persons 
of unsound mind, or the non compotes 
mentis, calling those persons idiots (ac
cording to most of the definitions) who 
had never enjoyed reason at all; and 
those lunatics, who, having attained 
Bome natural development of mental 
power, had afterwards been deprived 
of it. The progress of our jurispru
dence, following the development of 
medical knowledge, has been in the 

direction of relaxing any strict classi. 
fication of the insane, and discarding 
any uniform or specific tests as means 
of determining legal capacity or respon
sibility, and of allowiug each case to be 
determined upon its' own circumstances; 
on the proofs which may be adduced as 
to the mental condition of the individ
ual in relation to his act under consid
eration. See INSANITY; LUNATIC. Less 
than the former stress, therefore, is now 
to be laid upon the term idiocy, as dis
tinctly marking, for all legal purposes, 
a definite status. The recognition of 
the fact that there are all degrees and 
grades of natural incapacity has modi
fied the view that the lack of mind im
plied in the term is absolute, complete, 
and irremediable. The line of distinc
tion which applies the term to an origi
nal or natural incapacity, rather than to 
one superinduced after development, is 
retained. 

The early decisions proffer definitions 
of these terms which are not definitions 
at all, but only tests for determining 
what persons may be classed as idiots; 
such as these: one who has not under
standing to tell his age, or who is his 
father or mother; one who is incapable 
to learn the alphabet; one who cannot 
count or number twenty; presumably 
one born deaf and dumb; and, a fortiori, 
one born deaf, dumb, and blind. See 
Fitzh. Nat. Brev. 233; !d. 583; Hale Pl. 
Cr. 34; Com. Dig. tit. Idiot; 1 Bl. Com. 
304; 2 ld. 497; Chitto Contr. 130; 12 
Petersd. Abr. 390; and authorities cited 
in Brower v. Fisher, 1 Johns. Ch. 441. 

More accurate views of the sense now 
attached to idiocy are gained by attend
ing to the explanations of modern writ
ers upon insanity.· 

Esquirol (Treat. Insanity, Am. ed. 
1845, 29) defines imbecility or idiocy 
as including cases in which "the con
formation of the organs has never been 
such that those who are thus afflicted 
could I'eason justly." And he after
wards (ld. 446) says: Idiocy is not a. 
disease, but a condition in which the 
mental faculties are never manifested, 
or have never been developed sufficiently 
to enable the idiot to acquire such an 
amount of knowledge as persons of his 
own age, and placed in similar circum-
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stances with himself, are capable of re
celvmg. Idiocy commences with life, 
or at that age which precedes the devel
opment of the intellectual and affective 
faculties; which are, from the first, 
what they are doomed to be during the 
whole period of existence. Every thing 

_ about the idiot betrays an organization 
imperfect, or arrested in progress of de
velopment. We see no possibility of 
changing this state. Nothing teaches 
us how to impart, for a few moments 
even, to the wretched idiot an increase 
of reason or intelligence. He never 
reaches an advanced age; and, on laying 
open the brain, we almost invariably dis
cover vices of conformation. Dementia 
and idiocy differ essentially: a man in a 
state of dementia is deprived of advan
tages which he formerly enjoyed; he 
was a rich man, but has become poor; 
the idiot, on the contrary, has always 
been in a state of want and misery. 
Idiots may be classed in two series,
imbeciles and idiots, properly so called. 
In the first class, the organization is more 
or less perfect; the sensitive and intel
lectual faculties are somewhat devel
oped; sensations, ideas, and memory, as 
well as the a.ffections, inclinations, and 
even passions, exist, but only in a slight 
degree; they feel, think, speak, and are 
capable of acquiring a certain amount 
ef education. In the second class, the 
organization is incomplete; the senses 
are scarcely developed; and sensibility, 
attention, and memory are null, or 
nearly so. 

Dr. Ray says, in substance (lJ£ed. Jur. 
Insanity, 86), that idiocy is that condi
tion of mind in which the reflective, and 
all or a part of the affective, powers are 
either entirely wanting, or are mani
fested to the slightest possible extent. 
There is considerable va.riety in the 
manifestations of this condition. No 
particular physical trait can be con
sidered as inseparable from idiocy, 
though after infancy the physical or
ganization never fails to give notice of 
its presence. The head is almost al
ways too large or too small. The senses 
are more or less imperfect, if not entirely 
wanting; the subject is either blind, or 
incapable of fixing or changing the di
rection of vision i or else deaf, or not able 

to listen ; or else mute, or unable to articu
late, &c. The whole physical economy 
indicates a depraved and defective con
stitution. In reasoning power, many 
idiots are below the brute; others mani
fest one or more of the intellectual fac
ulties, always excepting the reflective. 
Various propensities they often mani
fest in an inordinate degree of vigor and 
activity. Modern efforts have shown 
that idiots are not entirely beyond the 
reach of all education. 

Dr. Hammond (Di8ea~e8 of the Nervous 
System, 338) distinguishes "idiocy and 
dementia; the first due to the fact that 
there are original structural defects 
in the brain; the second resulting from 
the supervention of organic changes in 
a brain originally of normal power." 

IGNOMINY, as nsed in Iowa Rev. 
§ 3989, limiting excuse of witness from an
swering, means public disgrace or dishonor. 
A plaintiff in an action for seduction need 
not answer whether, before the alleged 
seduction, she ever had intercourse with 
other men than the defendant. Brown v. 
Kingsley, 38 Iowa, 220. 

IGNORAMUS. We do not know; 
we ignore it. This Latin word was 
formerly written- by the grand jury upon 
the back of a bill presented them, when 
they considered the evidence insufficient 
to sustain an indictment. Now, since 
proceedings are in English, the words 
indorsed on the bill in such cases are 
., no bill," "no true bill," 01' "not 
fonnd;" but the jury are still said to 
ignore the bill. 

IGNORANCE. Lack of information; 
want of knowledge. 

The most important division of igno
rance is into ignorance of fact and igno
rance of law. The former, ignorance 
of matter of fact, qualifies a person's 
responsibility for, and limits the obliga
tion of acts done under its influence, - if 
influence can be predicated of a negative 
state; the latter, ignorance of matter 
of law, as a general rule, does not. 

Ignorance is not a state of the mind in 
the sense in which sanity and insanity are. 
When the mind is ignorant of a fact. its 
condition still remains sound; the power of 
thinking, of judging, of willing, is just as 
complete before communication of the fact 
as after, - the essence or texture, so to 
speak, of the mind, is not, as in the case of 
insanity, affected or impaired. Ignorance 
of a pa.rticular fact conais 18 in this I that the 
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mind, although sound and capable of 
healthy action, has never acted upon the 
fact in question, hecause the subject has 
never beeu brought to the notice of the 
perceptive faculties. Boylan v. Meeker, 
28 N . .T. L. 274. 

Ignorantia facti excusat ; ignorantia 
juris non excusat. Ignorance of fact 
excuses; ignorance of the law does not 
excuse. Ignorance or mistake in respect 
to a matter of fact may be an excuse or 
ground of relief to a party from the 
consequences of his conduct; but igno
rance or .mistake in regard to the law is 
not an excuse or ground of relief. This 
maxim expresses one of the rudimen
tary principles of the law, and rests upon 
the fundamental theory that every man 
is bound at his peril to know the law, 
and is therefore conclusively presumed to 
know it. This idea is expressed in one 
of the various forms of the maxim, ig
norantia juri~, quod quisque tenetur scire, 
neminem excusat, - ignorance of the law, 
which everyone is bound to know, ex
cuses no one. 

ILLEGAL. Contrary to law; illicit; 
unlawful. Illegality: an act or quality 
of an act contrary to law. 

Sometimes this term means, merely, 
that which lacks authority of or support 
from law; but IDore frequently it im
ports a violation. Etymologically, the 
word seems to convey the negative mean
ing only. But in ordinary use it has a 
severer, stronger siguification; the idea 
of censure or condemnation for breaking 
law is usn ally presented. But the law 
implied in illegal is not necessarily 
an express statute. Things are called 
illegal for a violation of common-law 
principles. And the term does not 
imply that the act spoken of is immoral 
or wicked: it implies only a breach of 
tbe law. People v. Kelly, 1 AM. Pro N. 8. 

432; Chadbourne V. Newcastle, 48 N. H. 
196; Palmer v. Concord, ld. 211; State' 
v. Hayworth, 3 Sneed, 64. 

Thus an illegal act is, generally, some
thing done which violates law. An 
illegal consideration or contract is one 
which infringes law, so that the contract 
is void, or the party incurs a penalty. 
Illegal sales, trade, or traffic are such as 
are carried on in contravention of pro
hibitions of law, and maybe deemed an 

. offence. 

nlega1 trading, or traffic. These 
phrases are sometimes used of domestic 
buying and selling, irrespective of any 
obligations arising from the existence 
of war. But they are used in the deci
sions upon the laws of war in a special 
sense, signifying buying and selling 
which a snbject of a government en
gaged in a war carries on with the 
enemy or enemy snbjects, in violation 
of his allegiance. This is to be distin
guished from traffic which a subject of 
a neutral nation carries on in violation 
of the obligations of neutrality only. 

ILLEGITIMACY. Bastardy, in its 
sense of a social condition; the status of 
a child whose parents were not inter
married at the time of its birth. lllegiti
mate: bastard; born out of wedlock. 

The Louisiana code divided illegitimate 
children into two classes: 1, Those born 
from two persons who, at the moment when 
such children were conceived, could have 
lawfully intermarried; and, 2, those who 
are born from persons to wbose marriage 
there existed at the time some legal impedi
ment. Both classes, however, could be ac
knowledged and take by devise. Compton 
V. Prescott, 12 Rob. (La.) 56. 

ILLICIT. lllegal; unlawful. 
Illicit trade. In marine ir.surance, 

the warranty against illicit trade means 
trade which is made unlawfnl by the 
laws of the country to which the vessel is 
bound. "It is not," says Parsons, 
"the same with contraband trade, al
though the words are sometimes used as 
synonymous. Illicit or prohibited trade 
is one which cannot be carried on with
out a distinct violation of some positive 
law of the country where the transaction 
is to take place." 1 Par.q. Mar. Ins. 614. 
Compare ILLEGAL TRADING. 

ILLICITE. Unlawfully. 
This was the technical word, corre

sponding with "nnlawfnlly," used in 
the Latin forms of indictments. 

ILLUSORY APPOINTMENT. In 
case a person, having a power to appoint 
any real or personal property among a 
limited class of persons, appointed to any 
one of them a merely nominal share (as one 
shilling) of the property subject to the 
power of appointment, this has been called 
an illusory appointment. Thus, if a father 
had power to appoint one thousand pounds 
among two children, and he appointed a 
shilling to one and the rest to tbe other, 
the appointment would be held illusory and 
void. This doctrine was abolished by Stat . 
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11 Goo, IV. & 1 Wm.IV. ch. 46, passed In the 
year 1830. But the entire exclusion of any 
object of a power not In terms exclusive 
was illegal, notwithstanding that act, until 
the year 1874. Now, by Stat. 37 & 38 Vlct, 
ch. 37, passed In that year, it is provided, 
that, under a power to appoint among cer
tain persons, appointments may be made 
excluding one or more of the objects of the 
power. Mozley st W. 

IMBARGO. An old form of the word 
embargo, q. v. 

IMBEZZLE. An old form of the 
word embezzle, q. v. 

IMBRACERY. An old form of the 
word embracery, q. v. 

IMBRASING. An old English term 
for m~xing specie with an alloy below the 
standard of sterling money; '.' which," 
says Tomlins, "the king by his preroga
tive may do, /tnd yet keep it up to the 
same value as before." Debasing or de
prec~ating the coin are words now in 
morejrequent use for this. 

IMMATERIAL. Not important; col
lateral or subsidiary; not pertinent or 
needful to the matter in question. 
. Immaterial averment has been de
fined to be an averment alleging with 
iIeedless particularity or unnecessary cir
cumsta.nces what is material and neces
sary, and which might properly have 
been stated more generally, and without 
such circumstances and particulars; or, 
~n other words, to be a statement of un
necessary particulars in connection with 
and as descriptiv!l of what is material. 
Gould Plead. ch. 3, § 188; Pharr v. 
Bachelor, 3 Ala. 237,245. 
. The .expression is also used to signify 
an averment of matter which is unim
portant to the cause of action or defence 
intended to be set up; an averment 
which may be omitted without rendering 
the pleading insufficient. 

Immaterial issue. An issue joined 
upon some matter or question the deci
sion of which will not determine the 
action is called immaterial. 

IMMEDIATE; IMMEDIATELY. 
1. These words, used in relation to til;ne; 
signify brev~ty or shortness of time al
lowed; celerity or quickness of action; 
that a thing is done promptly or with
out delay. Compare FORTHWITH. 

Immediately is of relative signification, 
an~ is never employed to designate an ex-

act portion of time. McLure v. Colclough, 
17 Ala. 89, 100. / U{--C./r ~ ~ 

Immediately does not, In 1egill proceed
ings, necessarily impOl;t the exclusion of 
any Interval of time. It is a word of no 
very definite signification, and is mnch In 
suhjection to its grammatical connections. 
Gaddis IJ. Howell, 31 N. J. L. 313. 

H allows such convenient time as is rea· 
sonabl.l' requisite for doing the thing. B1U~ 
gess v. Boetefeur, 7 Man. st G. 481. 

In a stipulation as to time of paying in
stalments of purchase-money, it has been 
construed as used merely in coutradistinc
tion to a credit, and to allow a reasonable 
time. Fitzhugh IJ. Jones, 6 Munf. 83. 

In a contract to deliver the possession oi 
premises, it does not necessarily mean" as 
soou as can pract!cably be done." Streeter 
v. Streeter, 43 lit. 1Ii1i. ) r 

A statute requiring a judge's certificate " ) 
that an action was really brought for a cer· ' 
tain purpose, to be given "immediatelY";1 1... 
after the verdict is delivered, does not mean "-
as soou as ever.tbe verdict is delivered; the. 
judge must necessarily have sonie little 
time for reflection. Thompson v. Gibson; 
8 Mus. st W. 281. 

Immediate delivery has been held to 
mean, among coal shippers and dealers, a 
delivery within the present, or, in some 
cases, the succeeding month. Neldon v. 
Smith, 36 N. J. L. 148. 

2. These words sometimes signify 
nearness of relation j and imply that two 
persons or subjects are connected di
rectly and without any third one be
tween' them. Thus an action is said to 
be prosecuted for the immediate benefit 
of a person j a devise is made to imme
diate issue. 

An actiou cannot be·said to be prosecut
ed for the" immediate" benefit of ,a person, 
unless sucb person would have a nght to 
the amount recovered, or some portion of it, 
as soon as it is recovered by the nominal 
plaintiff. It should at least be a case where 
he could maintain an action against such 
uominal plaintiff for money had and re
ceived by him to the witness's use. Every 
such case may not be within the exception; 
but unless the witness's connection with the 
ca~e of action will entitle him to bring a 
smt as soon as the nominal plaintiff bas col. 
lected the money, he is not disqualified by 
the provision under consideration. Butler · 
v. Patterson, 13 N. Y. 292. 

The word issue, without the qualifying 
word immediate, would, undoubtedly, in
clude grandchildren and great-grandchildren 
of thc person to whose issue the bequest is 
made. But the qualifying word immediate 
prefixed to it in a statu,te forbidding lands tq 
be given by deed or will to any persons but 
such as are in being, or to the immediate 
issue or descendan ts of such as are in being 
~t the time of making the deed or will, lim
Its the phrase to the children merely of the 
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person in being, &c.; while the remoter 
lineal descendants, if living at the death of 
the person in being when the will was 
made, are included in the phrase immediate 
descendants. Turley v. Turley, 11 Ohio St. 
173. 

IMMORAL. Contrary to good morals; 
inconsistent with the principles estab
lished by common consent for securing 
decency, good order, and propriety of 
conduct throughout the community. 
Immorality: a practice which violates 
the ordinary rules of good conduct. 

IMMUNITY. An exemption from 
some duty, obligation, penalty, or ser
vice, which is generally imposed or pre
scribed by law. 

A striking illustration of the use of 
the word is found in the acts of con
gress regulating the review of decisions 
of state courts by the supreme court of 
the United States. Section 25 of the 
judiciary act of 1789 gave this jurisdic
tion in auy case where the decision of 
the state court is against a title, right, 
privilege, or exemption specially set up or 
claimed under the coustitution, laws, 
&c., of the United States. A substitute 
for this provision was enacted in 1867, 
declaring the jurisdiction in any case of 
a decision against a title, right, privi
lege, or immunity, specially set up or 
claimed, &c., importing that there is a 
difference of some importance between 
" immunity" and " exemption." We 
do not find that the difference intended 
has been made the subject of judicial 
explanation. What is included under 
the whole phrase, title, right, privilege, 
or immunity, has been conSIdered in a 
few decisions of the supreme court; for 
which see Abb. Nat. Dig. tit. Error. 

IMPAIR. To diminish, injure, re
lax, weaken. 

Statutes which confirm contracts which 
by the .existing law were not valid, are not 
ohnoxious to the constitutional prohihition 
upon state laws impairing contracts. To 
create a contract and to impair one do not 
mean the same thing. And the fact that 
the law is retrospective does not hring it 
into conflict with this provision of the con- . 
stitution. Satterlee v. Matthewson, 2 Pet. 
380; s. p. Watson v. Mercer, 8 ld. 88; but 
see explanations of Satterlee v. Matthewson 
in Martindale v. Moore, 3 Blackf. 276. 

Thus, a statute confirming deeds of mar
ried women previously executed, but not so 
acknowledged as to have been valid, is not 
repugnant to that provision of the constitu-

tion which forbids laws impairing the obli
gation of contracts. The object of such a 
statute is to confirm contracts; and the 
objection that it interferes with vested 
rights does not render it repugnant to the 
constitution; and the courts of the United 
States, therefore, cannot pronounce it void 
on that ground. Watson v. Mercer, 8 Pet. 
88. 

IMPANEL. In English practice, to 
impanel signifies the writing and entering 
into a parchment schedule, hy the sheriff, 
the names of a jury. Jacob; Wharton. 

In American practice, the term is ap
plied not only to the general list of jurors 
returned by the sheriff, but sometimes also 
to the list of jurors drawn by the clerk for 
the trial of a particular cause. Bou'viel'; 
Burrill. 

Impanelling has nothing to do with 
drawing, selecting; or swearing juror~, but 
means simply making the list of those who 
have been selected. Porter v. People, 7 
How. Pro 441. 

IMPARLANCE. Originally, a par
ley; an opportunity for talking. 1. In 
early English practice, when an enlarge
ment of defendant's time to plea8. was 
desired, it was asked and granted, upon 
a theory of giving defendant time to 
speak with the plaintiff, in hope of com
promising the action. This, doubtless, 
was at first the real gronnd of this spe
cies of application. Later, it became 
the usual fiction upon which extensions 
of time were obtained. And thus at 
last imparlance came to signify time 
given to plead; a designation l'>y the 
court of a day for defendant to advise 
and consider what answer he should 
make to the action; a continuance or 
postponement. The term was formerly 
in frequent use; and the older books 
give considerable space to the topic of 
the practice in granting imparlances. It 
seems to have been gradually disused in 
England, and to have been at length 
formally abolished by Stat. 2 Wm. IV. 
ch, 39, and Reg. 31 of Trin. T. 1853, 
at least in its general sense of a contin u
ance. 

2. The word has also been used in the 
sense of stay of execution. Thus sec
tion 2 of act of congress of May 19, 1828, 
provided that where by the laws of the 
state defendants are entitled in the state 
courts to an imparlance of one term or 
more, defendants in actions in courts of 
the United States shall be entitled to an 
imparlance of one term. In the revision, 
" stay of execution" was substituted 
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for imparlance in this enactment. Rev. 
Stat. § 988. 

IMPARTIALLY. The words" fairly 
and impartially," in a statute requiring offi
cers to take an oath to execute their office 
"faithfully. fairly, and impartially," add 
something to the force of the word faith
fully, and should not be omitted from the 
oath. They arc a part of the substance of 
the oath. They mean something more 
tban "faithfully." That word, used of 
temporal affairs, means diligently, without 
unnecessary delay. An agent may be very 
faithful, yet very partial, to his employer. 
Perry v. Thompson, 16 N. J. L. 72. . 

Under a statute requiring a public officer 
to give a bond "for the faithful perform
ance of his duties," a bond given, condi
tioned that he shall well and truly, faith
fully, firmly, and impartially, execute and 
perform the duties of his office, is not in
valid as varying from the statute. The 
expressions do not differ in substance. The 
words "well, truly, firmly, and impar
tially" are simply redundant. Mayor, &c. 
of Hoboken v. Evans, 31 N. J. L. 342. 

IMPEACH. To accuse, call to ac
count, find fault with, sue. Impeaching: 
applies to evidence or proceedings upon 
an accusation 01' charge of fault, particu
larly one against an officer or witness. 
Impeachment: an act or proceeding for 
the purpose of depriving a person of ca
pacity as an officer, or of credibility as a 
witness. 

1. Applied to an officer, these words 
designate a proceeding involving an ac
cusation, trial, and judgment, for mis
conduct which renders removal from 
office proper. The proceedmg by im
peachment differs from indictment in 
important respects. It relates more par
ticularly to official misconduct, or of
fences for which the person should no 
longer hold office; hence the charges 
which will warrant impeachment are 
not necessarily the same with those 
which wili sustain an indictment. The 
accusation in impeachment is preferred, 
and prosecuted by some branch of the 
political power, instead of by the grand 
jury and district attorney. It is tried, 
in most jurisdictions, before a quasi polit
ical tribnnal, instead of in the courts of 
justice. And it results, if sustained, in 
a decision the chief element of which is 
the removal of the officer from his office, 
though by positive law a sentence of 
disqualification from any future holding 
of office may in many cases be added. 

Thus, in respect to impeachments of 

officers of the United States, the consti
tution confers upon the house of repre
sentatives the sole power of impeach
ment, and on the senate the sole power 
to try all impeachments. The general 
mode of proceedipg has been, that a 
resolution is first moved in the house of 
representatives directing appointment of 
a committee to consider the charges. 
If, on their report, the house directs an 
impeachment, a committee is appointed 
to impeach the party at the bar of the 
senate j to state that the articles against 
him will be exhibited in due time and 
made good before the senate, and to de
mand that the senate take order for the 
appearance of the party to aDswer to the 
impeachment. This having been done, 
articles are prepared, by committee, un
der the direction of the house, and pre
sented to the seDate; and a committee 
of managers is appointed (from the 
house) to conduct the impeachment. 
The articles having been presented, the 
senate issues process, summoning the 
party to appear at a given day before 
them, to answer to the articles. The 
process is served by the sergeant-at
arms of the senate, and due return is 
made thereof under oath. 

The articles need not be in the strict 
form of an indictment, but must be 
drawn with sufficient certainty to enable 
the officer to make defence, and to avail 
himself of an acquittal as a bar to a 
second impeachment. 

When the return-day arrives, the 
officer is called to appear and make 
answer. Great strictness in drawillg 
this is not required. A replication on 
the part of the house, joining issue, 
usually follows. 

Trial is conducted much according to 
the methods of courts of justice; but any 
debate which _ arises is usually had ill 
secret session. and the final vote is taken 
by putting the question, Guilty or not 
guilty? to each member of the senate 
a two-thirds vote being necessary to a 
conviction. - Cushing, § 2563. 

2. Applied to a witness, these words 
signify introduction of proof, during the 
trial of a cause, impugning the credibil
ityof a witness who has been called by 
the adverse party; as by showing that 
he is generally reputed to be unworthy 
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of belief j that he has previously made 
statements inconsistent with his present 
testimony, &c. 

To impeach, as applied -to a person, is to 
accuse, to blame, to censure him. To im
peach his official report or conduct is to 
s~o:w tha~ it was. occasioned by some par
tiality, bias, preJudice, inattention to or 
unfaithfulness in the discharge of that 
duty, or that it was based upon such error 
tha~ the e;dstence of such influences may 
be Justly mferred from the extraordinary 
character or grossness of that error. Bry
ant v. Glidden, 36 Me. 36, 47. 

A witness cannot be said to have been 
" impeached" because of a mere conflict 
between his testimony and the testimony 
of another witness in regard to the same 
fact. Baker v. Robinson, 4IJ Ill. 299. 

Impeachment of waste, signifies 
liability to be called to account for com
mitting waste; also, a demand or suit 
for compensation for waste wrongfully 
committed. 

IMPEDE. An obstacle-e.g. a pile of 
rubbish - which renders access to an en
closure inconvenient, impedes the entrance 
thereto, but does not obstruct it, if suffi
cient room be left to pass in alld out. 
Keeler v. Green, 21 N. J. Eq. 27. 

IMPERTINENCE. hTelevance; im
materiality. Impertinent: not impor
tant; not material; not relevant; super
fluous. 

The terms are chiefly used to denote 
that fault in equity pleading which con
sists in introducing into a bill, answer, 
&c., matters which are not usefnl in pre
senting the cause of action or defence. 

IMPLEAD. To sue or prosecute in 
course of law. Impleaded: sued; pros
ecuted. 

In an action where there are more 
defendants than one, and one answers 
separately, his name is sometimes stated 
thus in the title of his answer or plea: 
Richard Roe impleaded with John Doe; 
signifying that the two are sued to
gether, but one only interposes the plea. 

IMPLEMENT. Something neces-
sary or appropriate to be used in per
forming any description of work or ser
vice, in carrying on a business or trade, 
in exercising one's vocation. 

Probably the most important instance 
of the use of the term in law is in 
statutes exempting implements of a 
debtor's trade from execution. 

A threshing-machine, used by a farmcr 
to thresh the grain of other people, as well 

as his own, is not within the exemption of 
"proper tools or implements of a farmer." 
Meyer v. Meyer, 23 Iowa, 359. 

The tools, implements, materials, stock, 
and fixtures of a paper-mill are not within 
an exemption of "the tools and implements, 
materials, stock and fixtures of the debtor, 
necessary for carrying on his trade or busi
ness," to the amount of $500. Smith v. 
Gibbs, 6 Gray. 298. 

Implements, in a penal statute, cannot 
be deemed to include animals. In the law 
dictionaries it is thus defined: "Things 
necessary in any trade or mystery, without 
which the work cannot be performed; also, 
the furniture of a house, as all household 
goods, implements, &c. And implements of 
household are tables, presses, cupboards, 
bedsteads, wainscot, and the like." And it 
does not appear ever to have been used to 
denote animals or beings having life. Thus 
game-cocks are not "implements of gam
ing," and cannot be lawfully seized on a 
warrant commanding the seizure of such 
implements. Coolidge v. Choate, 11 Mete. 
(Mass.) 79. 

A horse used by a tanner is not an im
plement of his trade exempt from execu
tion. Wallace v. Collins, 5 Ark. 41. 

IMPLY. In the proper sense, lan
guage is said to imply a meaning which 
it conveys but does not express. That is 
said to be implied which would be re
ceived from the reasonable constructiull 
and understanding of the terms em
ployed, though it is not directly stated. 
An implication is an inference drawn 
from language of something which is 
not said, but may fairly be considered 
as meant. 

If these words were employed strictly 
in the above-explained sense, when ap
plied to dealings and instruments, they 
would designate obligations which arise 
not by the express terms employed, but 
by inference and construction. An im
plied contract would mean, always, one 
gathered from language, although not 
expressed in it. The expression im
plied trust would import that, although 
the transaction in question did not ex
pressly declare a trust, there was fair 
ground to presume that there was an 
intention to create one. 

" Implied," in all such phrases, would 
stand opposed to " expressed," upon the 
one hand, and" constructive" or " im
puted," upon the other j for there is a. 
large class of cases of unexpressed obli
gations which are imposed by the law, 
not because the language used fairly 
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indicates an intention which, though 
unexpressed, warrants the obligation on 
the gronnd of a presumption that it 
was designedly assumed, but because, in 
view of the facts, justice and fair deal
ing require that the party's obligation 
should be enforced irrespective of any 
evidence of intent. It would be well 
if these two classes of obligations were 
always discriminated by employing" im
plied" to designate those which rest 
upon an inference from langnage or a pre
sumption of intent, and" constructive," 
to distingnish those which are impnted 
irrespective of probable intention. See 
CONSTRUCTIVE. 

Bnt this discrimination is not nni
formly, or even generally, made. The 
phrase implied contract is applied by 
legal writers, sometimes indiscrimi
mitely, to all those events which in law 
are treated as contracts, whether they 
arise from a presumed mutual consent or 
not, provided only they be not express 
contracts. Thns it is used to signify a 
genuine consensual contract not ex
pressed in words, or signs eqnivalent to 
words j and sometimes to signify an 
event to which, though not a genuiue 
consensnal contract, the law annexes 
most or all of the incidents of a genuine 
contract as against any person or per
sons. So" implied req uest " may mean 
a request inferrible from the transac
tion, or one imputed, notwithstanding 
it cannot be inferred. A reqnest is 
said to be "implied by law" some
times when it has been in fact made, 
though not in express words; some
times when it has llever been made 
at all, but, by a fiction of law, is sup
posed or imagined to have been made. 
So implied trusts have been distrib
uted into two classes: those depending 
npon the presumed intent of the parties, 
as where property is delivered by one to 
another to be handed over to a third per
son, the receiver holds it upon an im
plied trust in favor of snch third per
son i and those not depending upon such 
intention, but arising by operation of 
law, in cases of fraud, or notice of an 
adverse eqnity. See EXPRESS. 

Implied malice. Malice which has no 
existence in fact, but which the law im
putes to the guilty party. This implica-

tion of malice was invented for the pur
pose of bringing cases of constructive mur
der, so called, within the legal definition 
of the crime. It was supposed that malice 
meant, in all cases, ill-will, and hence that 
the words malice aforethought, used in in
dictments for murder, imputed a charge of 
premeditated design to kill. This was not 
reqnired to he proved in cases of construc
tive murder, the law imputing malice. Darry 
v. People, 10 N. Y. 120, 138. 

IMPORT. Used in relation to mer
chandise, signifies to bring it into one 
jurisdiction from another. Importa
tion: the act or business of bringing 
foreign goods into the country as a mer
cantile adventure. The plural forms, 
" imports" and "importatiolls," are 
nsed of the goods or merchandise brought 
in. 

The laws of the United States, in relation 
to commerce and revenue, use the term "to 
import" in its commercial sense, - which 
is, to bring from a foreign jurisdiction into 
this jurisdiction merchandise not the prod
uct of this country. Goods shipped from one 
port of the United States to another are 
not to he deemed imported by reason of an 
intermediate stoppage at a foreign port. 
United States u. The Forrester, 1 Newb. 
81,94. 

To constitute an importation, so as to 
create a right to duties within the revenue 
laws of the United States, it is necessary 
that there should be not merely an arri val 
within the limits of the United States, and 
of a collection district, but au arrival within 
some port of entry. United States v. 
Vowell, 5 Cranch, 368; Arnold u. United 
States, 9ld. 104; Meredith v. United States, 
13 Pet. 486, 494. . 

To constitute an importation, there must 
be a voluntary arrival within some port 
of the United States, with the intent to 
unlade the cargo. An involuntary arrival, 
by stress of weather, does not constitute an 
importation. The Mary, 1 Gall. 206. 

It is not an importation within the rev
enue laws.if the vessel enters a port and 
then goes to sea without landing her cargo. 
Kohne v. Insurance Co. of North America, 
1 Wash. C. Ct. 158. 

The term" imports," as used in the clause 
of the constitution, that no state shall lay 
any imposts on imports, &c., does not in
clude goods which were brought within the 
port of entry, sold hy the consignee to the 
purchaser, passed through the custom
house at the expense and under the man
agement of the consignee, and are held hy 
the purchaser for Bale still in the original 
packages. Warring v. Mayor, 8 Wall. 110. 

The term signifies articles imported from 
fOl:eign countries into the United States, 
and does not include goods hrought from 
one state into another. Woodruff v. Par
ham,8 Wall. 123. 

The term can cover nothing which is not 
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actually brought into our limits; that is, 
the whole amount which is entered at the 
custom-house, and all which goes into the 
consumption of the country. Marriott v. 
Brune, 9 How. 619, 632. 

Although" imports," in the constitution, 
means articles imported, yet the exemp
tion from taxation continues only until the 
first wholesale disposition of them. After 
such disposition, or after the packages are 
broken up and the goods appropriated to 
private use or offered for sale at retail, or 
in any peculiar manner, they cease to be 
.. imports" or .. articles imported," within 
the meaning of the constitution. Wynne 
v. Wright, 1 Dev. If" B. L. 19. 

Imports does not include persons. A 
state law requiring a payment of head
money from masters of vessels bringing 
immigrant passengers, is not a violation of 
the constitutional provision that no state 
shall lay any imposts or duties on imports, 
&c. Norris b. City of Boston, 4 Met. 282, 
296. 

. IMPOST; IMPOSITION. A duty 
or tax; ;:tn obligation to pay money laid 
upon various descriptions of property, 
for public uses and purposes. 

Impost is a tax received by the prince 
for such merchandises as are brought into 
any haven within his dominions from for
eign nations. It may in some sort be dis
tinguished from customs, because customs 
are rather that profit the prince maketh of 
wares shipped out; yet they are frequently 
confounded. Cowel. 

Impost means a duty on imported goods 
and merchandise. In a larger sense, any 
tax or imposition. (St()7"Y Const.§ 474.) It is 
synonymous with duty. (1 St()7"Y Canst. 669, 
note.) Itcomprehends every species of tax 
or contribution not included under the ordi
nary ·terms .. taxes :l,ud excises." Pacific 
Ins. Co. v. Soule, 7 Wall. 433. 

An impost, tax, or duty is an exaction to 
fill the public coffers, for the payment of 
the debts and the promotion of the general 
welfare of the country. An assessment to 
defray the expense of constructing bridges 
or causeways, or removing obstructions in 
a watercourse, to be paid by those only who 
are benefited thereby, is neither an impost, 
tax, or duty. Worsley v. New Orleans, 9 
Rob. (La.) 324. 

Impotentia excusat legem. Ina
bility excuses performance of a legal 
requirement. Wbere a person, without 
default of his own, is disabled from per
forming an act required by law, and 
has no remeay over, the law will, in 
general, excuse him. The maxim is 
expressed in' another form in the phrase, 
lex non cogit ad impossibilia, signifying 
that what a man cannot possibly per
form, the law will not compel him to 
perform. This principle operates in 

various ways, according to the accidents 
and changing circumstances of life; as 
where a lessee covenants to leave a wood 
in as good a plight as the wood was at 
the time of the lease, and afterwards the 
trees are blown down by a tempest, the 
law will excuse the lessee from perform
ance of the covenant. Shelley's Case, 
1 Ooke, 93 a. Bnt where the impossi
bility of the performance is due to the 
default of the party engaging to do an 
act, the above maxim does not apply. 

IMPOUND. Is applied to things, to 
signify that they are placed in cnstody 
of the law; analogous to imprison, in 
the case of persons. Animals estray 
are impounded j that is, confined in an 
enclosure called a pound. An instru
ment discovered in the conrse of a trial 
to be forged is sometimes ordered to be 
impounded; that is, retained in custody, 
with a· view to a prosecution of the 
forger. 

IMPRIMATUR. Let it be printed. 
The emphatic word in the Latin form of 
the license formerly required in Eng
land for the printing of a book; from 
which the license was termed the impri
matur. 

IMPRIMIS. First; in the first 
place. A word formerly in common use 
to denote the first clause in an instru
ment, particularly in wills. Item was 
used to introduce each subsequent clause. 
That the use of imprimis does not, how
ever, import a precedence of the bequest 
to which it is prefixed over others, see 
Everett v. Carr, 59 Me. 325. 

IMPRISONMENT. The detention 
of another against his will, depriving him 
of the power of locomotion. United States 
v. Benner, Baldw. 234, 239. 

Any forcible detention of a man's per
son, or control over his movements, is im
~risonment. Lawson v. Bazines, 3 Harr. 
(Del.) 416. 

It extends not only to confinement in a 
jail, but to a house, stocks, or holding a 
man in the street, &c.; for in all these cases 
the party so restrained is said to be a pris
oner, so long as he has not his liberty freely 
to go ahout his business, as at other times. 
Co. Litt. 253. 

A person charged in execution is deemed 
a person imprisoned, notwithstanding he is 
allowed the liberty of the jail limits. Co
man v. Storm, 26 How. P,·. 84. 

IMPROPRIATION. Before the ref
ormation, numerous advowsons and bene
fices were attached to religious houses, who 
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applied but a small p·a.rt of the incomes to 
the officiating priests, and appropriated the 
rest to their own fraternity. The appro
priators were, therefore, in the first instance, 
persons spiritual. These appropriatious 
were, it seems, spokejl of as impropriations. 
But the word impropriation is restricted by 
Sir Henry Spelman and subsequent writers, 
sO as to denote the appropriation by lay
men of these properties, on recei ving grants 
of the same from the crown after the disso
lution of the monasteries; and the laymen 
sO appropriating them were called lay im
proptiators. Mozley!t W. 

IMPROVED. Spoken of lands, may 
mean "occupied" or "held." It is not a 
technical word having a precise It!gal Dl('an
ing. Bond v. Fay, 8 Allen, 213. 

Improved land is such as has been re
claimed, is used for the purpose of hus
bandry, and is cultivated as such, whether 
the appropriation is for tillage, meadow, or 
pasture. Improve is synonymous with cul
tivate. Clark v. Phelps, 4 Cow. 190. 

The term improved land, as used in the 
Pa. road laws and rules of court, includes 
the ground appropriated for a railroad. 
Road in Lancaster City, 68 Pa. St. 396. 

IMPROVEMENT. 1. In refereuce 
to real property, improvement is much 
used - generally in the plural form, im
provements - to signify work done or 
things built or placed upon land, ren
dering more fit for use, and more capa
hIe of producing an income. Thus it is 
said that in some cases one who is dis
possessed of lands under a paramount 
title may claim compensation for his 
improvements, made in good faith .. 

Irb.provement, in a mechanic's lien law, 
may mean repairs or ~dditions to buildings. 
I may make' improvements to my house by 
painting it or by adding another story to it. 
The term also implies erection8, as fences, 
houses, barns, &c. It is a very common 
expressiou to say of one who is building on 
his land, that he is makiug improvements 
thereou. Getchell v. Allen, 34 Iowa, 559; 
a. P. Schenley's Appeal, 70 Pa. St. 98. 

Improvements, in a lease, embraces every 
addition, alteration, erection, or annexa
tion made by the lessees during the demised 
term, for their own profit or use. It is more 
comprehensive than "fixtures," and neces
sarily includes it. French v. Maror, &c. of 
N. Y., 16 How. Pr. 220. 

Improvements, in a contract for the sale, 
among other things, of the improvements 
on a certaiu piece of land, was held, in the 
absence of any thing in the agreement or 
the evideuce, to show that something else 
was intended, to mean work and labor gen
erally of the owner enhancing the value of 
the premises. Spencer v. Tobey,22 Barb. 
260. 

Improvements, in the Pennsylvania me
chanic's lien law of 1858, covers only use-

ful and important erections constituting 
part of the worka placed there by the ten
ant. Schmidt v. Armstrong, 72 Pa. St. 355. 

A devise to a wife in lieu of dower of 
the use and improvement of one-third of 
testator's real property, with personalty, 
should be construed as passing a life-estate 
only, not a fee. These words are not, 
ordinarily, selected to convey a permanent 
interest in land, nor is such their natural 
import or meaning. Fay v. Fay, 1 Cush.93. 

Improvement, in a statute regulating 
damages for property taken for roads, &c., 
which contained a provision that the jury 
should not take into consideration any ad
vantage that may result to the land-owner 
on account of the improvement for which 
it was taken, was held to relate to work 
done, the road itself when constructed, as 
well as, to its uses and purposes; to cover 
benefits accruing on account of the road it
self, as well as on account of its uses. 
Frederick v. Shane, 32 Iowa, 254. 

2. In patent law, an improvement is 
generally used to present an invention 
as being auxiliary or collateral to an
other. A machine substantially new, 
having been invented and patented by 
one person, an addition to or beneficial 
modification of it, made by another per
son, is often called and patellted as an 
improvement. But the use of the word 
in this connection is not exact or uni
form. 

IMPROVIDENCE. As used in a stat
ute excluding one found incompetent to 
execute the duties of an administrator by 
reason of improvidence, means that want of 
care and foresight in the management of 
property which would be likely to render 
the estate and effects of the intestate un
safe, and liable to be lost or diminished in 
value, in case the administration should be 
committed to the improvident person. Coope 
v. Lowerre, 1 Barb. Ch. 45. 

It refers to auch habits of mind and con
duct as render a man generally, and under 
all ordinary circumstances, unfit for the 
trust or employment of an executor. Emer
son v. Bowers, 14 N. Y. 449, 454. 

IMPUNITIVE. A verdict for "$100 
imp unitive damages," declared unintelligi
ble. Dillon v. Rogers, 36 Tex. 152. 

IN. In i into i upon i against. A 
Latin preposition, used in many phrases 
and maxims, among which are the fol
lowing: 

In adveraum. Against an adverse, 
resisting, or unwilling party. A term 
applied to proceedings contested by the 
opposite party i such as the entry of a 
judgment in adver.mm, as distingnished 
from a judgment entered by consent. 

In aequali jure, melior eat conditio 
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p089identis. In cases of equal right, 
the condition of the party in possession 
is the better. Where the rigllts of ad
verse parties are equal, the claim of him 
who is in actual possession of the sub
ject-matter shall prevail. 

This is a maxim of equity jurispru
dence, and the sphere of its application 
is in those cases where a plaintiff seeks 
the interposition of a court of equity to 
establish his claims to property, against 
defendant, but, on consideration, it \J.P
pears that defendant has an equally good 
equitable right with plaintiff. In such 
cases the court will not disturb defend
ant's possession. Thus the equities are 
esteemed equal between persons who have 
been equally innocent and intelligent. 
It is upon this ground that equity con
stantly refuses to interfere against a 
bona fide purcllaser of the legal title, for 
value and without notice; or against one 
who originally bought an equitable title 
only, without notice, but who, after 
being charged with notice, bought the 
legal estate to protect his equity. Story 
Eq. Jur. §' 64. 

Other maxims must be considered, also, 
in determining how the one under con
sideration will be applied; thus, if com
plainant and defendant have equal 
equities, the one who acquired title 
earlier may prevail; for he who is first 
in time is first in right. On the other 
hand, if one has also a legal title, he may 
prevail, notwithstanding the other's pos
sessionr for, when equities are equal, 
equity follows the law. 

In arcta et salva custodia. In close 
and safe custody. 

In articulo mortis. In. the article of 
death; at the point of death. 

In auter droit. In another's right; 
as representing another. A better form 
is en auter droit. 

In banco. In bank; in the bench. A 
term applied to proceedings in the court 
in bank, as distinguished from proceed
inga at nisi prius. Also, in the English 
court of commo~ bench. 

In capita. Among heads. Accord
ing to the number of individuals, or to 
the polls. 

In capite. In chief. A tenant hold
ing directly from the crown was termed, 
in old English law, a tenant in capite. 

In oommendam. 1. In English law, 
a living in commendam is a vacant living, 
commended to the care of some one. 

2. In Louisiana civil law, a partner
ship in commendam is,a species of limited 
partnerllhip. . 

In criminalibus sufficit generalis 
malitia intentionis cum facto paris 
gradus. In crimin~l cases, general 
malice of intention is sufficient, with an 
act of equal degree. To constitute a 
crime, a general crirn.inal intent, united 
with a particular criminal act, is suffi
cient, although malice directed against 
the victim of the crime may be wanting. 

By fundamental principles of criminal 
law, a criminal intent and an unlaw
ful act must both exist to warrant 
punishment. Cases have arisen in 
which both did exist, but were in
dependent of each other; i.e., the intent 
was not to do the act precisely as 
performed. This maxim teaches that 
they need not correspond with exactness. 
Thus, in Reg. v. Smith, 33 Eng. Law ~ 
E. 567, Smith seeing T, but supposing he 
was Y, whom he designed to murder, 
,shot at and wounded T. A conviction 
for wounding T with intent to kill was 
sustained. So it has been held (inde
pendent of any statute such as have been 
passed in recent years, declaring the 
possession of counterfeit money an of
fence) that acts, however slight, of ob
taining counterfeit money, counterfeit
ing implements, burglars' tools, &c., wi.th 
intent to pass the money or use the· tools 
in counterfeiting or burglary, may be 
considered as constituting an offence; 
althc:mgh here the criminal intent is in
dependent of the criminal act. Russ. 
Crimes, 48. 

In cujus rei testimonium. In testi
mony whereof. The initial words of the 
concluding clause of ancient deeds in 
Latin, literally translated in the Euglish 
forms. 

In disjunctivis, sufficit alter am par
tem esse veram. In disjunctives, it 
suffices that either part is true. Whe~e 
a condition is in the disjunctive, per
formance of either alternative is suffi
cient. 

In eS!le. In being; in existence. An 
event which may happen is said to be in 
posse; but when it has happened, it is 
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in e.~se. Sa a child only contemplated I In fraudem legis. In fraud of the 
as perhaps one day to come into being law. With the intention of evading the 
is spoken of as merely in posu; but law. 
after birth, and, for some purposes after In futuro. In the future; at a future 
it is conceived, it is considered as in time; the opposite of in pl·esenti. 
e.~se. In gremio legis. In the breast of 

An unborn child, if subsequently born the law. A figurative expres~ion, im
alive, and capable of living, is considered as porting that the subject to which it is 
in esse from the time of conception, where, 
so considering it is for the benefit of the applied is in suspense.. 
cllild, as for the purpose of enabling it to In hac parte. On this side. 
take a devise or legacy. Hone v. Van In haec verba. In these words. 
Schaick, 3 Ba.rb. Ok. 488. 

In extremis. In the last (moments) ; 
at the point of death. 

In facie ecclesiae. 
the church. 

In the face of 

In favorem libertatis. In favor of 
liberty. In favorem vitae. In favor 
of life. Liberal presumptions are in
dulged in aid of a defence against a 
capital charge, or of a claim to free
dom. 

In fictione juris semper aequitas 
existit. In a fiction of law' there is 
always equity; a legal fiction is always 
consistent with equity. A fiction of 
law is a legal assumption that a thing is 
true which is either not true, or which 
is as probably false as true; the rule on 
this subject heing that the court will not 
endure that a mere form or fiction of 
law, introduced for the sake of justice, 
should work a wrong contrary to the 
real truth and substance of the thing. 
Johnson v. Smith, 2 Burr. 962. While 
a fiction of law cannot be contradicted 
so as to defeat the end for which it was 
invented, for every other purpose it may 
be. Its proper operation is to preven t a 
mischief, or remedy an inconvenience 
which might result from applying some 
general rule of law. The maxim is 
sometimes written in fictione juris sub
sistit requitas. 

In fieri. In being done; in process 
of completion. Proceedings in a suit 
are said to be in fieri, until judgment is 
entered. 

In forma pauperis. In the manner 
of a pauper. Describes permission giv
en to a poor person. to sue without lia
bility for costs. 

In foro conscientiae. In the tribu
nal of conscience; conscientiously; con
sidered from a moral rather than a legal 
point of view. 

In initio. In the beginning; from 
the beginning. 

In integrum. To the unbroken state; 
the uninjured condition. 

In invitum. Against an unwilling 
party. A term applied to proceedings 
against an adverse party, to which he 
does not consent. 

Proceedings to take land in right of 
eminent domain are an instance. 

In itinere. On a journey; on the 
way; in eyre; upon circuit. A term 
applied to jnstices in England going on 
circuits throughout the kingdom to try 
causes; and also to proceedings before 
such justices. 

In judicio. In a judicial proceed
ing; in court. 

In jure. In law; in right; according 
to right; rightfully. 

In jure, non remota causa, sed 
proxima, spectatur. In law, not the 
remote, but the proximate cause is con
sidered. The law regards the immedi
ate, not the remote canses of an event; 
otherwise it would be drawn iuto the 
consideration of .the causes of causes to 
an indefinite extent. 

The ordinary case where slanderous 
words are repeated, or a libel is repub
lished, and the first promulgator is not 
held liable for any special damages 
caused by the repetition; also the case 
where a manager of a theatre sued de
fendant for a Jibel on an opera singer, 
who was under an engagement with 
plaintiff to sing at his theatre, but was 
deter;red by the libel, whereby plaintiff 
lost the profits of her services, and the 
damage was held too remote, are cited as 
examples of the application of the max
im. Whart. ]J{ax. 

It is applicable to cases arising out of 
ma1'ine insurance, where negligence for 
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losses may be referred in some instances 
to a variety or combination of causes. 
But the courts will look only to that 
from which the loss immediately fol
lowed. Thus, where a ship was delayed 
by the perils of the sea from pursuing 
her voyage, and the master was com
pelled to put into port for repairs, but, 
having no other means of raising money, 
sold part of the goods and applied tbe 
proceeds ill payment of the expenses, 
the court held that the underwriter was 
not answerable for this loss; for the 
damage was to be considered according 
to the above rule, as not arising imme
diately from, although in a remote sense 
it might be said to have been brought 
about by, a peril of the sea. Powell v. 
Gudgeon, 5 Mau. ~ S. 431; Broom 
Max. The rule also includes those 
cases where an injury is sustained as 
the natural and necessary consequence 
of the original act done, but where in
termediate causes have also contributed 
to the iujury. 

In limine. Upon the threshold; at 
the beginning; preliminarily. 

In loco parentis. In the place of a 
parent; instead of a parent; having a 
parent's rights, duties, and responsibil
ities. 

In misericordia. In mercy; subject 
to amercement; liable to a penalty in 
the discretion of the king, lord, or judge. 
Sometimes contracted to in m'ia. 

In mitiori sensu. In the milder 
sense; in the most favorable accepta
tion. This phrase was formerly much 
used in expressing the rule of construc
tion prevailing in regard to defamatory 
words, that they should be construed in 
mitiori sensu. The rule itself having 
been abandoned, and defamatory words 
being now construed according to their 
usual meaning and acceptation, this 
phrase is falling into disuse. 

In mora. In delay; in default. A 
term of the civil law, in common use iu 
Louisiana. 

In mortua manu. In a dead hand; 
in mortmain. A term applieq to" prop
erty held by religious societies, regarded 
as dead in law, as ecclesiastics were civi
liter mortuus. 

In nubibus. In the clouds; in abey
ance; in suspension; in the custody of 

the law. In cases where property is in 
abeyance, the inheritance is figuratively 
said to be in nubibu.s, or in gremio legis. 

In nullo est erratum. In nothing 
is there error. The emphatic words of 
the Latin form of joinder in error, by 
which the defendant alleges that there 
is no error. The words are also used as 
the name of the pleading. 

In pari causa. In an equal cause. 
In a cause where the parties on each 
side have equal rights. 

In pari delicto. In equal fault; 
equally worthy of blame; equal in guilt. 

In pari delicto, potior est condi
tio defendentis. In a case of equal 
fault, the condition of the party defend
ing is the better. Or, In pari delicto, 
potior est conditio possidentis. In 
a case of equal fault, the condition of 
the party in possession is the better. 
Where adverse parties are equally in 
fault, the party who has the actual pos
session of the subject-matter should pre
vail. Where the fault is' mutual, the 
law leaves the case as it finds it. 

The law does not encourage either of 
two persons who have colluded in an 
unlawful act to sue the other for a de
termination 'of their claims upon each 
other growing ont of the violation of 
law. Thus, if a principal has en
gaged an agent to render "lobby ser
vices," contrary to public policy, in 
procuring the passage of a bill or the al
lowance of a claim, and it becomes neces
sary for the agent to sue for the prom
ised compensation, his suit is liable to 
be defeated, on the ground that, the 
transaction being unlawful, the court 
will not aid either. On the contrary, 
if the position of affairs is such that the 
principal must sue the agent, the same 
maxim may defeat him. In general, 
where both parties to a contract void as 
against public policy are equally at 
fault, the law will leave them where it 
finds them. If the contract is still ex-' 
ecutary it will not be enforced, nor will 
damages be awarded for a breach. If it 
has been executed, the price paid or 
property delivered cannot be recovered 
back. Setter v. Alvey, 15 Kan. 157. 

In pari materia. Upon the same 
subject; in regard to the same matter. 
This phrase is applied to statutes, gen-
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erally in reference to the rule that stat
utes in pari materia are to be construed 
together. Statntes which relate to the 
same person or thing, or to the same 
class of persons or things, are in pari ma
teria. 

Statutes are in pari materia which re
late to the same person or thing, or to 
the same class of persons or things. 
The word par must not be confouuded 
with the term similis. It is used in 
opposition to it, as in the expression, 
magis pares sunt quam similes, intimat
ing not likeness merely, but iden
tity. It is a phrase 'applicable to the 
public statutes or general laws, made 
at different times and in reference to 
the same subject. Thus the English 
laws concerning paupers are construed 
together as if they were one statute, and 
as forming a united system; otherwise, 
the system might, and probably would, 
be inharmonious and inconsistent. So 
of the bankrupt acts. . Such laws are 
in pal·i materia. But private acts of 
the legislature, conferring distinct rights 
on different individuals, which can 
never be considered as being one stat
nte, or the parts of a general system, are 
not to be interpreted by a mutual refer
ence to each other. As well might a 
contract between two persons be con
strued by the terms of another contract 
between different persons. United So
ciety v. Eagle Bank. 7 Conn. 456. 

In perpetuam rei memoriam. In 
perpetual memory of a matter; fo)" the 
purpose of preserving a record of a mat
ter. The phrase is sometimes applied 
to depositions taken in order to preserve 
the testimony of the deponent. 

In personam. Against the person. 
Used of proceedings against a person, 
in distinction from proceedings against 
or concerning a particular piece of prop
erty, which are termed proceedings in 
rem, q. v. 

In posse. In possibility; not in ac
tual existence. A term applied to things 
which may be, but are not yet, in exist
ence, or to events which are possible, 
but have not yet occurred; as distin
guished from things in esse. 

In praesenti. At the present time; 
at present. Distinguishing things pres
ent from things in futuro. 

In propria persona. In his own 
perSOll; himself. This phrase is ap
plied to appearances and other acts by a 
party in person, and 1l0t by attorney. 

In reo In the matter; ill the matter 
of. This phrase is generally used in en
titling judicial proceedings other than 
actIOns between party and party, par
ticularly such proceedings as relate 
chiefly to the distribution or other dis
position of property; as proceedings in 
bankruptcy or insolvency. 

In rem. Against a thing; against 
property. This phrase is used of pro
ceedings against or concerning some 
particular thing or piece of property, in 
distinction from proceedings against a 
person, termed in personam. The judg
ment or decree sought iu the proceeding 
marks the distinction between the two 
classes of remedies; proceedings in per
sonam seeking the recovery of a personal 
judgment, and proceedings in rem a 
judgment which does not billd the par
ties personally, and the operation of 
which is confined to the subject-ma~ter 
in Ipede. 

Proceedings in rem include not only those 
instituted to ohtain decrees or judgments 
against property as forfeited in the admi
ralty or the English. exchequer, or as prize, 
but also suits against property to enforce a 
lien or privilege in the admiralty courts, 
and suits to obtain the sentence, judgment, 
or decree of other courts upon the personal 
status or relations of the party, such as mar
riage, divorce, bastardy, settlement, or the 
like. Bouvier. 

In rerum natura. In the nature of 
things; in existence. A plea that there 
iii no such person in rerum natura, im
ported that the plaintiff was a fictitious 
person. 

In solido. ' For the whole; as a. 
whole; exclusive of others. A term of 
the civil law, and in common use in 
Louisiana. As applied to obligations 
or contracts, it is equivalent to the ex
pression "joint and several" in the 
common law; that is, an obligation in 
solido is one by which each of several 
obligors is liable for the whole amount, 
and a payment by one is a payment by 
all. The phrase is used in the same 
sense.in the law of partnerships. Pos
session in solidum is possession of the 
whole, - exclusive possession. The 
form in solidum was used by Roman 
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writers, but in solido is the form pre
ferred in the modern ci"villaw. 

In specie. In form j in its own 
form j in its identical state j -identically; 
specifically. A thing remains in specie 
80 long as it retains its form, the ar
rangement of its parts, and its adapta
tion for its particular use; as a ship, 
which no longer exists in specie when 
broken in a mere congeries of planks. 

In terrorem. In warning; by way 
of warning j as a threat. The phrase is 
applied to legacies bequeathed upon 
condition that the legatee shall not dis
pute the validity of the will or of the 
disposition of property made by it. 
Such a condition is said to be merely in 
terrorem, and is often treated as a mere 
threat, the forfeiture not being always en
forced though the condition be broken. 

In totidem verbis. In so many 
words; in precisely tbe same words; 
word for word. 

In transitu. In transit; on the way; 
during passage or removal from one 
place to another. See STOPPAGE in 
transitu. 

INADMISSIBLE. Not entitled or 
proper to be admitted or received. See 
ADMIT. 

The word is most frequently employed 
to characterize evidence which is incom
petent, and ought to be altogether ex
cluded by the court, as distinguished 
from such as must be received and sub
mitted to the jury, though it may not 
deserve much credence. 

INALIENABLE. Not subject to 
alienation, surrender, or transfer. S~e 
ALIEN. 

INAUGURATE. Among the Ro-· 
inans, in ancient times, to consult the 
augurs, as the prophets and soothsayers 
were called, was a necessary preliminary 
ceremony to any important public act, 
such as the installation of a sovereign 
or chief magistrate. Hence the words 
to inaugurate. and inauguration, which 
are used to designate the ceremonies 
usually attending the assumption of 
office by a new president, governor, &c. 
For the most part, however, these cere
monies have no legal importance or effi
cacy. They are observed by custom 
merely, and have their foundation only 
in the general interest which attaches 

to the event. All that is necessary to 
vest official authority in a president' 
elect is, that he should take the pre
scribed oath of office; and the same is 
believed to be generally true as to the 
governors of states. 

INCAPACITY. Want of capacity, 
competency, or power. See CAPACITY. 

Incerta pro nullis habentur. Un
certain things are held for nothing; 
what is uncertain is of no effect, and 
void. 

INCEST. Sexual intercourse between 
persons so related in consanguinity that 
a marriage between them would be un
lawful. 

This does not seem to have been a 
punishable offence at the common law, 
though it was cognizable as one in the 
English ecclesiastical courts, under the 
canon law. Bish. Cr. § 502; Jacob; 
4 Bl. Com. 64. 

By statute, it has very extensively 
been made punishable. The statutory 
definition, of course, governs within 
each jurisdiction. 

The definition above given is, of 
course, subject to the general principle 
of criminal law, that ignorance of fact 
or compulsion may deprive an act of all 
criminal intent. Ignorance {)f the rela
tionship, and of any facts which should 
put the party on inquiry, would doubt
less exempt a person from punishment 
for incest; and a woman subjected to 
rape by a relative could not be convicted 
of incest. But these rules do not seem 
necessary to be incorporated in the defi
nition of the offence. The fact that the 
form of a marriage had been solemnized 
between two persons related within the 
prohibited degrees w,ould have no effect 
to relieve intercourse between them of 
the character of incest. 

Incestuous adultery. The elements 
of this offence are, that defendant, being 
married to one person, has had sexual 
intercourse with another related to the 
defendant within the prohibited degrees. 
Cook v. State, 11 Ga. 53. . 

INCHOATE. Commenced, but not 
complete; partially but not fully in 
existence or operation. 

The term characterizes rights during 
the period which elapses between the 
occurrence of the vlj.rious facts which 
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must concur to give them full existence. ness, invested property, or other sources 
Thus, to acquire full enjoyment of right of pecuniary returns. 
of dower, marriage and the death of the The word is usually applied to what 
husband must both have occurred. Be- is received by individuals and to their 
tween the marriage and the husband's receipts, before deduction of expenses 
decease the wife is said to bave an in- or offsets. The funds accruing to gov
choate right of dower. A contract may ernment are generally called revenue; 
be called inchoate between the time alld surplus of an individual's receipts, 
when it is negotiated and in fact agreed after deduction of expenses, is ordina
to or signed by one of the parties, and rily called profits, or distinguished as 
the time when the papers are completely net income. J1:-1It1 '. f Cl~l U /. 
executed and delivered. 

h 
. Advance in va ue of government bonds 

INCIDENT, n. A t ing whlch is bas been held not taxable as .. gains, profits, 
presented as accessory or subordinate or income," under tbe internal revenue act 
to some otber thing deemed more inde- of 1867. Gray v. Darlington, 15 Wall. 63; 

P
endent in existence. Incident (ad'}'.) compare Haigbt v. Pittsburg, &c. R. R. Co., 

3 Pit/sb. 105. 
and incidental: accessory; collateral; Whetber promissory notes, book-ac-
connected in a subordinate position. counts, &c., accruing during a given year 

Incident is properly used to denote any enter into the .. income" of the year, su~ 
thing which is inseparably belonging to, ject to the Uuited States income tax, de
connected with, or inherent in, anotber pends upon their intrinsic value or conver
thing whicb is called the principal. Thus tibility into money, property, or available 
a court-baron is incident to a manor, and it assets. United States v. Frost, 9 Int. Rev. 
is inseparably incident, so that it cannot be Ree. 41. 
severed from it by grant. Again, rent is Tbe meaning of the word income, in 
said to be incident to a reversion; i.e., one the La. act of March 19, 1856, is, money 
ef the inseparable qualities, or one of the received in compensation for services, such 
necessary cbaracteristics of a reversion. as wages, commissions, brokerage, &c.; and 
But the word is also llsed less properly to is totally different from the fruits of capi
denote any thing which is connected with tal invested in merchandise, stocks, &c. 
another thing, even separably. Thus, in New Orleans v. Hart, 14 La. Ann. 815. 
the common phrase, "costs of and inciden- Income, in a state statute exempting in
tal to" any suit or legal proceeding, the comes from taxation, means the creation of 
word can only be taken as meaning prop- capital, industry, and skill. Wilcox v. Mid
erly incurred in connection therewitb. Also,. dlesex County, 103 Mass. 544. 
the incidents of property may be either in: The" income of an estate" means tbe 
separable or separable; e.g., the right of profit it will yield after deducting tbe 
alienation is separable in equity, altbougb cbarges of management, or tbe rent which 
probably inseparable at law, from a fee- may he obtained for the use of it. The 
simple or fee-tail estate in lands, or an ab- rent and profits of an estate, the income or 
solute interest in personal estate.' Brown. the net income of it, are all equivalent 'ex-

InCipitur. It is begun. This word pressions. Andrews v. Boyd, 5 Me. 199. 
Income means that which comes in or 

was used in English practice as the is received from any business or investment 
name of any entry of record, in an ac- of capital, without reference to the out
tion at law, made by giving merely the going expenditures; while profits generally 
commencement of tbe pleading or other mea;ns the ~ain which is made upon any 

bus mess or mvestment when both receipts 
proceeding, without entering it at and payments are taken into account. In
length. come, when applied to the affairs of indi-

The phrase" entering the incipitur on the viduals, expresses the same idea that reve
roll" may be thus explained: when the nue does when applied to the affairs of a 
contending parties in an action have come state or nation. People V. Supervisors of 
to an issue, the plaintiff, in strictness, should Niagara, 4 Hill (N. Y. l, 20; 7 !d. 504. 
enter the same, together with all the plead- The words" until income should be real
ings prior thereto, on a roll of parchment ized from the road," in a contract respect
called the issue-roll; but this is now seldom ing a railroad, was held to mean profits 
done, the commencement of the pleadings over expenses, arising from the operation of 
only being entered thereon, which is termed the entire completed road. Manice V. J"[ud
entering the incipitur, i.e. the beginning, on son River R. R. Co., 3 DulJT', 426. 
the roll. The entry even of the incipitur A testator directed an investment to be 
is now, however, by a recent rule of court, made for the benefit of his wife, the 'income 
rendered unnecessary. Brown. thereof, only, to be paid to her. The in-

INCLOSURE. See ENCLOSURE. vestment was made in part in the stock of 
a bank, the charter of which afterwards 

INCOME. Gains received from busi- expired, and it was reorganized under the 
VOL. I. 38 -
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general law. A final dividend of eighteen 
per cent was paid to the trustees in stock of 
the new bank. It was held that so much 
of this dividend as was in excess of the 
premium paid by the trustees upon their 
purchase of the old stock was income to 
be paid to the widow. Simpson v. Moore, 
30 Barb. 637. 

INCOMPETENT. Not able, com
petent, or qualified. See COMPETENT. 
Incompetency: incapacity; want of legal 
power or efficacy. 

When used with reference to the action 
of persons in private or official relations, 
these words generally signify want of 
legal, not of actual or physical, power to 
perform the act in question; they im
port, not that the person cannot do the 
act in form, but that he cannot do it 
with legal efficacy, or so that ij; shall 
have valid operation. Thus an infant 
is said to be incompetent to contract; 
an executor to be incompetent to bring 
suit in certain cases; a judge to be ren
dered incompetent to try a cause by an 
interest in the subject-matter. 

As applied to evidence, whether docu
ments or testimony, the words mean, not 
proper to be received; inadmissible, as 
distinguished from that which the court 
should admit for the consideration of the 
jury, though they may not find it wor
thy of credence. 

INCORPORATE. To form or unite 
in one body. Incorporation: the act of 
bringing several elements into one body; 
the legislative act of uniting natural 
persons in one artificial one. Incorpo
rated: constituted as one; formed into 
one body; made a legal entity. 

The most important application of 
these terms is in reference to creation 

, by the sovereign power of corporations. 
See CORPORATION. They are some
times found used, incorporate, as an 
adjective, in such expressions as incor
porate existence; and incorporation, in 
the sense of a body incorporated, in 
such expressions as a joint-stock com
p.any is not an incorporation. This use 
of tlie words is undesirable. "Corporate" 
and" corporation" express these ideas 
fully, and should be nsed where these 
are the ideas intended. " Incorporate" 
and" incorporation, " should be reserved 
to signify, as verb and noun, the act of 
creating a corporation. 

Incorporated company. While a sole 
officer may be a corporation, he cannot be 
deemed within the term incorporated com
pany, in a statute punishing I'mbezzlement 
by any clerk, &c., of any private person, or 
any agent, &c., of any incorporated com
pany. Hence a keeper of a county poor
house, employed as such by a superinten
dent of the poor. cannot be convicted under 
such statute of an embezzlement of the 
funds coming into his possession in his em
ployment. Such superintendent, in his re
lations to the keeper, cannot be deemed a 
private person; for the whole relation be
tween the two is of a public nature. And 
a superintendent of the poor cannot be 
deemed such an incorporated company as is 
intended by the provision. Coats v. People, 
22 N. Y. 245. 

INCORPOREAL. Without body; 
not of material nature; the opposite of 
corporeal, q. v. • 

The same distinction is observable 
between the civil and common-law uses 
of incorporeal, as applies to corporeal, 
q. v. 

Incorporeal chattelo, is a phrase 
which has been applied to bodiless inter
ests arising out of or incident to per
sonal property, analogous to non-mate
rial rights connected with land, which 
are called incorporeal hereditaments. 
Copyrights and patent-righ.ts, stocks and 
personal annuities, have been mentioned 
as coming within the designation incor
poreal chattels. Boreel v. Mayor, &c.' 
of N. Y., 2 Sandf. 552, 559; 2 Stepk. 
Com. (6th ed.) 9. 

Incorporeal hereditaments, is a 
phrase embracing all those heredita
ments which have no bodily existence or 
material substance, and cannot be known 
by the senses. It signifies the interests 
and rights which may be inherited, bnt 
are not physical or tangible. 

Various lists of the principal incor
poreal hereditaments have been given. 
Brown's classification, which is elaborate 
and instructive, is substantially as fol
lows: 

Incorporeal hereditaments, simply so 
called, comprise the following varieties: 

1. Reversions. 
2. Remainders, which, again, are 

either vested remainders or contingent 
remainders. ' 

3. Executory interests. 
Purely incorporeal hereditaments com

prise the following v~eties: 
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1. Appendant inc.orp.oreal heredita- take an .oath .of .office. These things 
ments. These are snch hereditaments.of must be d.one bef.ore he can dis
an inc.orp.oreal character as are neces- charge the duties .of the .office j and, 
sarily, and theref.ore, fr.om the earliest if they are n.ot d.one in due time, the 
of times, have been attached to s.ome .office itself is vacant: there is n.o in
c.orporeal hereditament, and are never cumbent. S.o, where a man is elected 
separated therefr.om. They are, a judge, he d.oes n.ot, by the electi.on, be
seigni.ory appendant, a right .of c.om- c.ome a judge. He must receive a c.om
m.on appendant, and an adv.ows.on ap- missi.on, as evidence .of his auth.ority to 
pendant. act j must take an .oath .of .office, and 

2. Appurtenant inc.orporeal heredita- have it ind.orsed .on his c.ommissi.on. 
ments. These are such hereditaments When this is d.one, and n.ot bef.ore, he is 
.of an inc.orp.oreal character as are n.ot an" incumbent" .of the .office. State 
necessarily.or .originally attached to s.ome v. McC.ollister, 11 Ohio, 46. 
c.orp.oreal hereditament, but have been In England, the term is especially used 
attached thereto, either by s.ome express .of ecclesiastical pers.ons. An incumbent 
deed .of grant, .or by prescripti.on, which is a clerk duly possessed .of .or resident 
presumes a grant. The .only example .on his benefice, with cure. It is said 
.of an appurtenant inc.orporeal heredita- that f.our things are necessary to the 
ment which need be given is, a right.of being a c.omplete incumbent: Presenta
c.omm.on appurtenant. ti.on j that is, the patr.on's free gift .or 

3. Inc.orp.oreal hereditaments in gr.oss. c.ommendati.on.of his clerk to the par
These are such hereditaments .of an in- s.onage.or vicarage, by presenting .or 
c.orp.oreal character as are n.ot attached .offering him t.o the bish.op .. Admissi.on 
t.o any c.orporeal hereditament, but stand .of such clerk by the bish.op, by his all.ow
separate and al.one. They c.omprise the ance.or appr.obati.on .of him after due 
f.oll.owing six varieties am.ong .others: examinati.on, and by making rec.ord .of 
a seigni.ory in gr.oss, a rent-seck, a rent- his name acc.ordingly. See ADMIT. 

charge, a right .of c.omm.on in gross, an Instituti.on.of such clerk t.o such bene
adv.ows.on in gr.oss, and tithes. fice by the bish.op .or c.ollati.on. Intr.o-

Many .of these inc.orp.oreal heredita- ducti.on.or inducti.on, q. 11. 

ments in gr.oss may have been at .one INCUMBRANCE. An interest in 
time inc.orp.oreal hereditaments, either .or charge up.on land, which may subsist 
appendant .or appurtenant t.o s.ome c.or- in.or in fav.or .of a third pers.on c.onsist
p.oreal hereditament, fr.om which, in ently with a transfer .of the fee, · but 
s.ome manner .or .other, they have been diminishes the value .of the estate t.o the 
separated j and it is a rule .of law that .occupant. It is an estate, interest, .or 
when an appendant inc.orp.oreal heredita- right in lands, diminishing their value 
ment (e.g. an adv.ows.on) is .once sepa- t.o the general .owner j a param.ount right 
rated from the c.orp.oreal hereditament t.o in.or weight up.on land, which may les
which it was theretof.ore attached, it can sen its value. Newc.ome v. Fiedler, 24 
never bec.ome appendant again, but must Ohio St. 463. Incumbrancel': a pers.on 
always f.or the future either remain in entitled to enf.orce a charge .or right 
gr.oss, .or bec.ome appurtenant by s.ome up.on.or against real pr.operty. 
grant, express .or presumed. One .of the m.ost important uses .of 

INCUMBENT. Originally an ad- the applicati.on .of the word is in what is 
jective, but n.ow .often used as a n.oun, termed the c.ovenant against incum
signifying a pers.on in p.ossessi.on and bl'ances j a stipulati.on .on the part.of a 
exercise.of an .office. grantor in a deed that there are n.o 

App.ointment.or electi.on to an .office, charges.or claims up.on the land (except 
al.one, d.oes n.ot c.onstitute the pers.on an th.ose specified) which may diminish its 
incumbent. An incumbent .of an .office value to the grantee. 
is .one wh.o is legally auth.orized to dis
charge the duties .of that .office. F.or 
instance, a man wh.o is elected c.ounty 
treasurer is required to give b.onds and 

INCUR. Men c.ontract debts, they in
cur liabilities. In the .one case,. they act 
affirmatively; in the .other, the liability is 
incurred .or cast up.on them by act .or .oper-
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ation of law. Incur means something be
yond contracts, - something not embraced 
in the word debts. Crandall <l. Bryan, 16 
How. Pro 48 j 5 Abb. Pr. 162. 

A bond to indemnify plaintiff against" all 
costs, charges, and expenses which he shall 
incur," is not broken by his merely becoming 
liable for costs, &c. j but he must first be 
damnified by their payment. Scott V. Ty
ler, 14 Barb. 202. 

The phrase, damages incurred, as used in 
Laws of 1838,253, making an owner who 
neglects to fence liable therefor, means dam
ages brought on, i.e. by one's own negligence. 
Deyo V. Stewart, 4 Den. 101. 

Indebitatus assumpsit. Being in
debted, he undertook. These were the 
emphatic .words of the Latin forms of 
the old common counts in the action of 
assumpsit, which, after setting forth an 
indebtedness of the defendant to the 
plaintiff, alleged that, being so indebted, 
he undertook and promised ·the plaintiff 
to pay, &c. The phrase came to be com
monly used as the distinctive name of 
that species of the action of assumpsit 
in which the declaration set forth an 
indebt!Jdness between the parties and a 
promise to pay by the defendant in COll
sideration of sllch indebtedness. The 
promise relied on was generally an im
plied one merely; an express promise 
not being necessary to sustain the ac
tion. 

INDEBTED. Under obligation to 
pay money. Indebtedness: the condi
tion of owing money. 

The words imply an absolute or com
plete liability; a contingent liability, 
such as that of a surety before the prin
cipal has made default, does not consti
tute indebtedness. On the other hand, 
the money need not be immediately 
payable; obligations yet to become due 
constitute indebtedness as well as those 
already due. St. Lonis Perpetual Ins. 
CO. V. Goodfellow, 9 Mo. 149. Thus 
" indebted" includes one's obligation 
upon notes which have not yet matured, 
Grant V. Mechanics' Bank, 15 Sergo {r 
R. 140; Sewall v. Lancaster Bank, 17 
Id. 285; and includes a liability to pay 
for stock subscribed, though the instal
ments have not yet been called in, Pitts
burg, &c. R. R. Co. V. Clarke, 29 Pa. 
St. 146. Comp.are DEBT; DUE. 

INDECENCY. It is said to be an 
established doctrine of the criminal law 
that whatever openly outrages decency 

and is injurious to public morals is pun
ishable upon common-law principles as 
a misdemeanor. Whatever scandalizes 
the public by shocking its sense of de
cency is a nuisance. See 1 Russ. Crimes, 
326; 2 Whart. Crim. Law, § 2385; ld. 
§ 2544. Statutes have greatly aided 
this jurisdiction in recent years. But 
we do not find that the cases or text
books concur in any distinct definition 
of indecencY, in this connection, or even 
put forth any specific criteria by which 
it may be determined. The judgment 
of the court and jury upon the acts or 
publication proved, in the particular 
case, gives the decision as to whether it 
is indecent. 

INDEFEASIBLE. That which can
not be defeated or made void; an en
gagement or transfer which is absolute, 
as distinguished from one which gives 
the party a privilege to escape, or cancel 
it by performing something else. 

INDEMNIFY. To make free of loss. 
The word is used with two shades of 
meaning: 1. To make compensation 
for a loss already sustained; 2. To give 
assurance or security that one shall have 
compensation for a loss anticipated. 
Weller V. Eames, 15 Minn. 461. Thus 
one may speak of indemnifying an 
owner of land taken for public use, 
meaning to pay him the value; or of 
indemnifying the sheriff, meaning to 
give a bond to reimburse any damages 
which may be collected from him. 

INDEMNITY. 1. Something given 
in compensation for a loss a.lready in
curred. 

2. An assurance or engagement to 
make good an anticipated loss. Thus 
it is said that insurance is a contract of 
indemnity. A bond to repay a sheriff 
any damages he may sustain by comply
ing with directions as to levy of an exe
cution is called an indemnity i strictly, 
it is a bond of indemnity. 

It is usual to insert in settlements and 
wills a clause of indemnity for the pro
tection of the trustees acting in the 
trusts created therein. And where (as 
not infrequently happens) the trustees, 
at the urgent request of their cestuis que 
trust, commit what is technically a breach 
of trust, but the act is done bona .fide 
and for a. present advantage, it is not 
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unusual to give, and the trustees have 
a right to demand from the cestuis que 
trust requiriug them so to act, an express 
deed of indemnity. Such deed may 
either consist in the personal coveuant 
of the parties, or not only in such per
sonal covenant, but also in the setting 
apart a fund, called an indemnity fund, 
to recoup the trustees any outlay which 
they may have to incur or be put uuto 
in consequence of their having so acted. 

3. A legislative act, assuring a general 
dispensation .from punishment or ex
emption from prosecution to persons 
involved in offences, is called an indem
nity; strictly, it is an act of indemnity. 

Acts of indemnity are such as are passed 
for the relief of those who ha\'e neglected 
to take the necessary oaths, or to perform 
other acts required to qualify them for their 
offices aud employments. So acts of indem
nity, after rebellions, have been passed for 
quieting the minds of the people, and throw
ing former offeuces into oblivion. Brown. 

INDENT. To cut in the similitude 
of teeth. Indenture: originally, a writ
ten instrument cut on the margin, in 
teeth, as it were; more lately, a sealed 
instrument executed between two or 
more parties, as opposed to a deed-poll. 

In the forms of ancient conveyancing, 
when an instrument was to be executed 
in counterparts between two or more 
paries, it was customary to engross the 
two counterparts on one piece of paper, 
leaving a blank strip between them. and 
then to cut them apart with a notched, 
crooked, or waving line. See CHlRO

GRAl'lI. This was an additional pre
caution against offering a pretended 
false substitute for either counterpart; 
for it was not likely that any cutting of 
the edge of the substitute would corre
spond with either of the genuine ones, 
whereas the two edges of the genuine 
would match precisely. The use of this 
device gradually declined; and it has 
been formally declared needless by stat
ute in England, and we think has now 
been generally disused in the United 
States, though Mr. Burrill (Dict., ed. of 
1850) says ,that" careful conveyancers 
continue to notch or scallop the edge of 
the paper at the tops of deeds." 

But the word indenture has been re
tained to signify an instrument of the 
class which in old times was usually in-

dented; that is, one which was to be ex
ecuted by two (or more) parties, each 
of whom should retain a counterpart. 
In the case of a deed by one party 
where one copy only was made, indent
ing was iuapplieable; hence indented 
deed, or indenture, and deed-poll, were 
apt terms to describe the two kinds. 

Indentures is often used as a short 
expression for indentures of apprentice
ship, the instrument by which a youth 
is bound apprentice to a master. 

An indenture is a deed; that is, a writing 
sealed and delivered. It takes its name 
from being indented or cut on the top or 
on the side, either hy a waving line or a 
line of indenture, - instaT dentium, - so as 
to fit or aptly join the counterpart from 
which it is supposed to have been sepa
rated. A seal is necessary to constitute an 
indenture. Overseers of Hopewell v. Over
seers of Amwell, 6 N. J. L. 169. 

Indenture is not a technical term; and 
the use of it in a declaration does not nec
essarily imply that the instrument in ques
tion was sealed. That is only effected by 
the use of the terms "deed" or "writing 
obLigatory." Magee v. Fisher, 8 Ala. 320. 

INDEPENDENT. Where the obli
gation to perform a covenant within an 
instrument rests entirely upon the re
quirements of the covenant itself, with
out regard to others, the covenant is 
termed an independent one. 

Index animi sermo. Language is 
the exponent of the intention. The 
language of a statute or instrument is 
the best guide to the intention. 

INDIAN. It is matter of somewhat 
familiar history that the discoverers of 
this continent in the fifteenth century 
applied the name Indians to the abori
ginal inhabitants, from the erroneous 
supposition that India had been reached. 
The name, retained in common use not
withstanding the error in which it orig
inated, is equally established in the 
statutes and in legal usage to desiguate 
this race. 

The term Indian, in a statute, should not 
be restricted to persons of full Indian blood, 
unless there is something to show affirma
tively that such restriction was intended. 
As generally used, it includes descendants 
of Indians who have an admixture of blood 
with white or negro blood, if they still ril
tain their distinctive character as members 
of the tribe from which tbey trace descent. 
Wall v. Williams, 11 Ala. 826. 

Half-breed Indians are to he treated as 
Indians in all respects, so long as they r60 
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tain their tribal relations. 7 Op. 
746. 

.Att.-Gen . . A presentment differs from an indict

The child of .. white woman, though 
born of an Indian father, is legally of the 
white race. United States v. Sanders, 
Hemps/. 483. 

A person having three-eighths Indian 
blood was held, under pecnliar circum

. stances, an Indian, within the meaning of 
Ind. Rev. Stat. 1843, 414, § 3. Lafontaine 
v. Avaline, 8 Ind. 6. 

In Indian treaties, the words" Indians by 
descent" have been often used to designate 
not only persons of mixed Indian blood, 
but as collectively applicable to both those 
of the full blood and of mixed white and 
Indian blood. Campau~. Dewey, 9 Mich. 
381. 

It does not follow, because an individual 
is the chief of an Indian tribe, that such 
person is an Indian. Harris v. Barnett, 4 
Blackf. 369. 

A white man, who is incorporated with 
an Indian tribe at mature age, by adoption, 
does not thereby become an Indian, so as 
to cease to be amenable to the laws of the 
United States, or to lose the right to trial 
in their courts. United States v. Rogers, 4 
How. 567; HemptIt. 450; United States v. 
Ragsdale, ld. 497; 2 Op. Alt.-Gen. 693; 4 
111.258; 7 !d. 174. 

"The Indian country," within the mean
ing of the act declaring it a crime to intro
duce spirituous liquors therein, is only that 
portion of the United States which has 
been declared to be such by act of con
gress; and a country which is owned or in
habited by Indians in whole or in part is 
not therefore a part of "the Indian coun
try." United States v. Seveloff, 2 Sawyer, 
311; 17 Int. Rev. Bee. 20. 

INDICIA. Appearances; indications; 
marks; signs. Thus, circumstances at
tending a transaction which excite a 
suspicion that fraud was intended, are 
called indicia of fraud. 

INDICTMENT. A formal, written 
accusation or charge of crime, preferred 
upon oath by a grand jury, at tl.le suit 
of the government, upon a complaint 
made, and as a basis for a trial of the 
accused. 

To indict, is spoken of the act of the 
grand jury in preferring such an accusa
tion. Indicted, is used to characterize 
the person against whom it is preferred. 
Old books call the person who indicts 
another man of an offence the indictor, 
and he who is indicted the indictee; but 
those terms are not now in use. 

The proceeding by indictment is to 
be .distinguished from other modes of 
accusation or prosecution of cl'imes, par
ticularly presentment and information. 

ment in that it is an accusation made 
by a grand jury of their own motion, 
either upon their own observation and 
knowledge, or upon evidence before 
them; while an indictment is preferred 
at the suit of the government, and is 
usually framed in the first instance by 
the prosecuting officer of the govern
ment, and by him laid before the grand 
jury, to be found or ignored. An infor
mation resembles in its ·form and sub
stance an indictment, but is :filed at the 
mere discretion of the proper law officer 
of the government, without the inter
vention or approval of a grand jury. 
Story Const. §§ 1784, 1786. 

In the ordinary form, an indictment 
consists of a caption or commencement, 
a statement or charge of the offence, and 
a conclusion. The caption is generally 
considered not strictly a part of the in
dictment, although the matters usually 
contained in it form an essential portion 
of the record of the proceedings. Its 
office is to state with reasonable cer
tainty the style of the court, the term 
or time and place where and by whom 
it is held, the time and place where and 
the jurors by whom the indictment is 
found. 

In charging the offence, the accused 
must be designated with certain~ by 
his name, if known, and formerly by 
the proper addition for his estate, de
gree, or mystery; although such addi
tions are now usually dispensed with by 
provisions of statute in most of the 
United States. The parties injured or 
other third parties are also to be cer
tainly designated, although no addition 
is necessary. Time and place must be 
attached to every material fact averred i 
stating, as to the time, the day, month, 
and year, the time of the day not being 
requisite except where it is one of the 
constituent parts of the offence, as in 
burglary; and as to place, the venue of 
the offence must be so described as to 
show that it was within the jurisdiction 
of the court. The statement of the of
fence must be such that the offence may 
judicially appear, and its description 
must be technically exact. The charge 
must not be in the alternative or dis
junctive, or so made as to leave any un-



INDIFFERENT 599 INDORSE 

certainty as to what is really intended 
to be relied on to snpport the accusation. 
Tbe rules as to the snfficiency of the de
scription of personal cbattels, written 
instruments, &c., vary with the differ
ent subject-matters, and the degree of 
particularity appropriate. Varions tech
nical words which are considered essen
tial to the proper description of certain 
crimes, or certain classes of crimes, must 
be used in iudictments for those of
fences. Thus the word felonionsly is 
essential in all indictments for felony, 
whether common-law or statutory. The 
offence may be set forth in different 
ways in different connts of the same in
dictment. To a limited extent, differ
el)t offences arising out of the same act 
or transaction are allowed by statutes in 
many of tbe United States to be joined 
in tbe same indictment; bnt, with some 
few exceptions, a joinder in one count of 
two or more distinct offences renders the 
indictment bad for duplicity. Where 
one material averment is contradictory 
to another, tbe repngnancy renders tbe 
whole indictment bad. 

In the conclusion of an indictment, 
the offence charged is, in most oi the 
United States, stated to be against the 
peace and dignity of the state or com
monwealth; or, where the offence is 
created or defined and prohibited by 
statnte, an indictment should conclude 
against the form of the statute in such 
case made and provided. 

In many of the states, it is usnal, or 
even essential, that an indictment should 
be signed by the prosecuting officer, or 
by the foreman of the grand jury. The 
finding of an indictment by the grand 
jnry is expressed by indorsing upon it 
the words "a true bill," usually witb 
the signature of tbe foreman. 

Indictment means a written charge of a 
crime or misdemeanor, preferred to and 
presented by a grand jury upon oath, irre
spective of details of form usually ob
served. A constitutional provision that no 
person shall be put upon trial except upon 
an indictment, does not confine the legisla
ture to the exact form of an accnsation by 
a grand jury, which was in use when the 
constitution was promulgated; but tbey 
may change the incidents of form, preserv
ing the. substance. Wolf v. State, 19 Ol!io 
St. 248. 

INDIFFERENT. Impartial; unhi-

ased. That an arbitrator or a juror 
ongM to be indifferent between the par
ties is a common legal expression. 

Indifferent has the same meaning in legal 
as .in popular usage. It requires that the 
person of whom it is predicated shall be im
partial and free from bias. This cannot, ill 
general, be affirmed of the father, brother, 
or nephew of a party. Near relationship 
raises a pr~umption of partiality. A 
nephew of a party should be deemed ex
cluded by a statute which requires tl!at ap
praisers shall be indifferent persons. Fox 
v. Hills, 1 Conn. 294. 

Upon the same principle, a tenant of a 
party ought not, under such a statute, to be 
appointed appraiser. Mitchell v. Kirtland, 
7 Conn. 229. 

INDORSE. To write upou the back . .2 
Indorsed: baving something written.z 
upon it. Indorsing and indorsement: 
the act of writing something additional 
or collateral to an instrument, npon the 
back of it. Indorsement, also, some
times means the thing so written. 

The orthography endorse, has been 
strongly recommended by some autbor
ities; bnt the general tendency, in re
cen t years, seems to be in favor of in
dorse. 

These words have a general use in 
application to all sorts of writings. The 
recipient of a letter is said to indorse 
npon it a memorandum of tbe writer's 
name and date. Deeds are indorsed 
with date of recording aud reference to 
book and page of record. Papers offi
cially filed are indorsed with the date of 
receipt. Under some systems of prac
tice, a plaintiff must procure a person to 
indorse his writ; that is, write his name 
upon it, in token that he guarantees the 
defendant's costs. A warrant of arrest 
for crime, iss ned in one county, but re
quiring to be executed in another, must 
in many states be indorsed by a magis
trate of the latter county. 

Tbere is a special application, and one 
of great and familiar importance, in the 
law of bills and notes; and under this 
head the words indorser, meaning the 
person by WhOlli an instrument is trans
ferred by indorsement, and indorsee, 
meaning tbe person to whom one is so 
transferred, must be added. The use 
of tbese terms is practically confined to 
parties to transfer of negotiable instru
ments. 

Etymologically, to indorse, spoken of 
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a bill or note, means simply to write 
some memorandum or name upon its 
back. But by the custom of merchants 
and the familiar rules of the law-mer
chant, commercial paper is transferred 
by the owner's writing his own name 
upon the back, and delivering the instru
ment to the transferee intended; and 
this transaction implies an 'engagement 
that, if the obligation of the paper is not 
met at maturity, the party who has in
dorsed and transferred it will, on con
dition of receiving notice of dishonor as 
prescribed by law, make payment in 
place of the maker. .As generally used, 
and where nothing in the circumstances 
or context show a more restricted mean
ing, indorsement of a bill or note means 
a transfer made by a holder's writing 
his name on the back, uuder an implied 
engagement that, upon notice of dis
honor, he will pay it. To indorse means 
to transfer under this engagement; and 
indorser and indorsee are the parties 
who make' aud receive such transfer. 
But the words may be used of the trans
fer only, without including the engage
ment to be liable. The two are sepa.ra
ble; the writing may be doue with in
tent only to pass the title, or even only 
to enable the recipient to collect the 
money. Where, however, the various 
forms of indorse are used, meaning a 
transfer only, there is generally some
thing in the context to disclose the re
striction, as by using the phrase to iu
dorse without recourse. Used unquali
fiedly, they generally, import both the 
transfer and_ the engagement of guar
anty. 

As the intent to transfer and gua.ran
tee is th!! substallce of indorsement, and 
the placing the name on the back of the 
instrument is mere matter of form and 
accidental convenience, it seems that 
indorse might be used of an equivalent 
transfer made in other ways; as hy writ
ing upon the face of the note, or upon 
a separate slip to be attached to it. See 
ALLONGE. Such a writing, upon proof 
of the intent of the parties, would un
doubtedly create the rights and liabili
ties of an indorsement, and hence might 
be called an indorsement; but such is 
not the usual signification. 

A blank indorsement is one where the 

name of the indorser only is written, 
leaving the person to whom the paper is 
transferred at liberty either to write 
in his own name, or to transfer the 
paper by mere delivery, as he pleases. 
A full indorsement is one in which the 
indorser writes a direction to "pay to 
the order of ---," naming the in
dorsee, and signs his name; the effect of 
which is, that the indorsee can transfer 
only by another indorsement. 

Indorsements are called qualified when 
they embody a restriction or modifica
tion of the liability of the indorser. 
Perhaps the most co=on instance is 
the indorsement" without recourse," 
which signifies that the indorser merely 
transfers the title, and disclaims liability 
for non-acceptance or non-payment. It 
is made by prefixing to the indorser's 
signature the words, "without re
course. " 

Another modification of the liability 
which is opposite in its nature consists 
in a waiver of the right to strict demand 
and notice, which is made by prefixing 
to the indorser's signature the words, 
"holden without demand or notice." 

Mr. Daniels (1 Dan. Neg. Inst. 498) 
explains the import of the ordinary, un
restricted contract of indorsement to be, 
as to a bill, that the indorser will pay it 
at maturity, if on presentment for ac
ceptance it is not accepted, and he is 
duly notified of the dishonor j ann, as to 
a hill or note, that the indorser will pay 
it if it is not duly paid by the acceptor 
or maker, ann the indorser is duly noti
fied. It further imports that the bill or 
note is in every respect genuine; that 
the signatures of the immediate parties, 
and, according to the better opinion, of 
any prior indol'sers, are genuine. Fnr
ther, that the bill or note is a valid and 
subsisting obligation, binding all prior 
parties according to their ostensible rela
tions. Further, that the original parties, 
and, according to the better opinion, 
prior indorsers, were competent to bind 
themselves, as they have assllmed to. 
Further, that the indorser has the law
fnl title to the instrument, and the 
right to transfer it. 

To indorse means to put a name on the 
back of a paper. Hartwell L'. Hemmen. 
way, 7 Pick. 117. 
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Indorse is a technical term, having suffi
cient legal certainty without words of more 
particular description. Brooke 11. Edson, 
7 Vt.351. 

Indorsed may mean, merely, written 
upon. Commonwealth v. Butterick, 100 
Mass. 12. 

Indorsement implies a transfer by a 
writing upon the instrument transferred. 
Keller v. Williams, 49 Ind. 504; Bradley v. 
Trammel, HemptJt. 164. 

Indorsed may import both indorsement 
and delivery. Higgins v. Bullock, 66 Ill. 
37. 

Indorsement is ... technical, mercantile 
term, denoting the act by which bills and 
notes drawn payable to order are trans
ferred. It is used, not in its strict etymo
logical sense, which would imply a writing 
on the back, as is evident from the consider
ation that what is, in legal signification, an 
indorsement of a bill or note need not be 
written on the back of it; but in an artifi
cial sense, to signify the transfer of the 
legal title to these instruments. It is there
fore a contr:tct, and, so far as it operates as 
a transfer of the bill or note, is of that 
class of contracts which are termed exe
cuted. An'indorsement, however, in addi
tion to being such a conveyance, imports, 
unless restricted, a future liability of the 
indorser, and, so far as respects that liabil
ity, it is an executory contract. Now, it is a 
universal principle applicable to every con
tract, whether executed or executory, evi
denced by a written instrument, that the 
instrument must be delivered and accepted. 
Hence the mere act of writing the name of 
the payee on the back of the note is not 
sufficient to constitute an indorsement of it; 
to complete it as such, the further act of a 
delivery of it to the person to whom title is 
to be transferred is necessary. It has been 
judicially settled in repeated cases that 
"indorse" and" indorsed" import delivery. 
(12 Ad. ff E. 455; 8 Mee.~· W. 494; 1 !d. 
389.) AIld in pleading it is now usual to 
sta te merely that the payee indorsed the 
instrument to the indorsee, omitting any 
express allegation of deli very; and this is 
sanctioned on the gro und that indorsing 
imports delivery. Clark 11. Sigourney, 17 
Conn. 511. . 

Indorsement imports not simply a trans
fer of the Raper, but a new and substantive 
contract which imposes upon the indorser a 
liabili ty to the holder, for damages, accord
ing to the law of the place where the in
dorsement is made. Slacum 11. Pomery.6 
Craneh, 221; s. P. Root v. Wallace, 4 Mc
Lean,8. 

It is not impossible for one to become an 
indorser by placing his name upon the face 
of a note. This is not the usual mode of 
transfer, and the word indorse conveys the 
idea of writing upon the back. But the 
payee's name may be written on the face, 
and it be held an indorsement. Haines v. 
Dubois. 30 N. J. L. 259. 

To indorse is to write upon; and a bill or 

note is indorsed by writing the matter, what
. ever it is, across the face or back of it. 
2 Bis". Cr. L. § 570 a. 

INDUCEMENT. 1. Motive; that 
which leads a person to act. 

Confessions of crime are spoken of as 
sometimes made under inducement of 
hope or fear. When these motives 
operate to produce the confession, it 
cannot be received in evidence. 

In the case of contracts, inducement 
is nearly equivalent to consideration. 
There is, however, a shade of difference: 
considemtion presents the idea of an 
element in the contract; inducement, of 
a motive or desire in the mind. 

So, in respect to any other act which 
the law has occasion to review, the in
ducement to it is the cause which led to 
it, presented as a motive or desire acting 
in or upon the mind of the actor. 

2. In pleading, inducement is applied 
to that portion of a declaration, COlll

plaint, plea, answer, &c., in an action, 
which is brought forward by way of 
explanatory introduction to the main 
allegations. In form it is usually 
somewhat like the preamble in an act, 
or the recitals in a deed, and com
monly commences with the word where
as. Thus, in a declaration for libel, 
that introductory part which states 
"that whereas the plaintiff was a good, 
true, honest, just, and faithful sub
ject of the realm, and as such had 
always con'ducted and behaved him
self," &c., is the inducement, and the 
matter thus brought forward was thence 
termed "matter of inducement." In 
declarations on contract there is not, 
in general, any inducement, as they 
usually begin by alleging the contract; 
on the other hand, in actions on many 
of the torts, all that part of the declara
tion which precedes in logical order the 
statement of the act which is ctlmplained 
of as wrongful, comprising the allega
tion of the right, or of the circum
stances of the right, is commonly known 
as the inducement. The importance of 
stating matter of inducement, and the 
rules as to the form of introducing it, 
have been much relaxed by modern leg
islation upon pleading. 

INDUCTION. In ecclesiastical law, 
is the ceremony of giving the clerk or 
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parson corporal possession of the tem
poralities of the benefice. A usual 
form has been to lead_ the person to be 
inducted within the church building, 
where he tolls the bell, or does some 
other act in tokeu of taking possession. 
The intention of it is, that the parish
ioners may have due notice' and suffi
cient certainty of their new minister, to 
whom their tithes are to be paid. In
duction, therefore, is the investiture of 
the temporal part of the benefice, as in
stitution is of the spiritual. 

INEVITABLE. Fortuitous; that 
which cannot be avoided or prevented. 
Applied to events which so overwhelm 
and frustrate human powers and exer
tions as to excuse from the performance 
of even the more stringent contract ob
ligations. . See ACCIDENT; ACT OF 

GOD. 

Inevitable accident. An inevitable 
accident is one produced by an irresistible 
physical cause; an accident which cannot 
be prevented by human skill or foresight, 
bnt results from natural causes, such as 
lightning or storms, perils of the sea, inun
dations or earthquakes, or sudden death or 
illness. By irresistible force is meant an 
interposition of human agency, from its na
ture and power absolutely uncontrollable. 
Brousseau v. Hudson, 11 Ln. Ann. 427. 

Inevitable or unavoidable accident is de
fined to be "that which a party charged 
with an offence could not possibly prevent, 
by exercise of ordinary care, caution, and 
maritime skill." (2 Dod .•. 83; 2 W. Rob. 
205; Flanders Mar. L. 298.) Lucas v. The 
Swann, 6 McLean, 282; 1 Newb. 158. 

The inevitable accident which constitutes 
a proper case for allowing the loss to rest 
where it falls, must be understood to mean 
a collision which occurs when both parties 
have endeavored, by every means in their 
power, with due care and caution, and a 
proper display of nautical skill, to prevent 
the occurrence of the accident. (3 W. Rob. 
318; 21 How. 184 ; 6 Notes of Cases, 634; 
5 ld. 558; 7 Jur. 381 ; 40 Eng. L. J- Eq. 25; 
2 Id.564.) Union Steamship Co. v. New 
York & Virginia Steamship Co., 24 How. 
307 j s. P. The Morning Light, 2 Wall. 550. 

Inevitable accident is where a vessel is 
pursuing a lawful avocation in a lawful 
manner, using the proper precautions 
against danger, and an accident occurs. 
The highest degree of caution that can be 
used is not required. It is enough that it 
is reasonable under the circumstances j 
such as is usual in similar cases, and has 
been found by long experience to be suffi
cient to answer the end in view, - the safety 
of life and property. The Grace Girdler, 
7 Wall. 196. 

Inevitable accident is distinct from act 

of God, which is some natural necessity. 
Trent, &C. Nav. Co. v. Wood,4 Doug. 287. 

The words inevitable accident, which are 
preferred by some to " act of God," because 
more reverent, are not adequate to express 
the ground of a common carrier's excuse; 
for accidents arising from human force or 
fraud are sometimes inevitable. McArthur 
v. Sears, 21 Wend. 190, 198. 

Inevitable accident is now used as a 
phrase synonymous with "act of God." 
Neal v. Saunderson, 3 Miss. 572. 

Whether the phrases inevitable accident 
and unavoidable accident are synonymous, 
see Fowler v. Davenport, 21 Tex. 626; Neal 
v. Saunderson, 3 Miss. 572; Merritt v. Earle, 
31 Barb. 45; Fish v. Chapman,2 Ga. 349. 

INFAMY. A qualification of one's 
legal status, imposed as a consequence 
of conviction of one of the graver crimes. 
In many jurisdictions, infamy involves, 
by force of statnte provisions, other dis
abilities; it may affect the right to hold 
office, the qilalificatiou for jury duty, 
&c. For these rules the statutes of the 
state or country must be consu.lted. 

Infamous crime. The term infa
mous - i. e. without fame or good re
port - was applied at common law to 
certain crimes upon the conviction of 
which a person became incompetent to 
testify as a witness, upon the theory 
that a persou wonld not commit so 
heinous a crime unless he was so de
praved as to be unworthy of credit. 
These crimes are treason, felony, and 
the crimen falsi; bnt as to what or 
whether all species of the crimen falsi 
are to be considered infamous, there is 
some apparent disagreement among' the 
authorities. That term is borrowed 
from the civil law, where it inclnded 
every species of frand and deceit or 
wrong involving falsehood. The better 
opinion seems to be that the common 
law has not used the term in this con
nection in so extensive a sense j and 
that a crime is not infamous (within the 
meaning of the prohibitions contained 
in the 5th amendment to the federal 
constitution) unless it involves a charge 
of such falsehood as may injuriously af
fect the public administration of justice 
by the introduction therein of falsehood 
and fraud, such as forgery, perjury, sub
ornation, bribery, or conspiracy to pro
cure the absence of a witness. United 
States v. Block, 4 Sawyer, 211. 

Other authorities give somewhat dif-
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ferent lists; but the general idea has 
been to include the offences which from 
their heinous character, or from their 
peculiar character as involving deception 
and dishonesty, forbid confidence in the 
truthfulness of the person convicted of 
them. There are many instances in 
which a statute defining and punishing 
a crime declares that it shall be deemed 
infamous. 

But the question what is to be deemed 
an infamous crime cannot be determined 
without examining the law of the juris
diction; for the cases, while they agree on 
the general principle, differ somewhat in 
the application of it to particular offences. 
And statutory definitions may cover the 
ground for a particular state. Thus, in 
New York, by 2 Rev. Stat. 702, § 31, 
" infamous crime," used in any statute, 
means any offence punishable with death 
or imprisonment in a state prison. 

By infamia juris is meant infamy estab
lished by law as the consequence of crime; 
infa.mia facti is where the party is supposed 
to be guilty of such crime, but it has not 
been judicially proved. Commonwealth v. 
Green, 17 Mass. 515,641. 

Infamous, as used in the fifth amend
ment· to the United States constitution, in 
reference to crimes, includes those only of 
the class called crimen falsi, whicb both in· 
volve tbe cbarge of falsehood, and may also 
injuriously affect the public administration 
of justice by introducing falsehood and 
fraud. United States v. Block, 15 Banler. 
Reg. 325. 

Where a statute imposed punishment for 
falsely accusing anQther of an infamous 
crime, it was held that such crimes only 
were to be deemed infamous as subjected a 
man to infamous punishment, or incapac
itated bim from being a witness; and there
fore a tbreat to accuse a man of having 
made overtures to a prisoner to commit 
sodomy witb him did not amount to a threat 
to charge him with an infamous crime. 
Hi5lkman's Case, cited Tomlins Dic1. 

INFANCY. The condition, disability, 
or status of a person who has not attained 
the age of general legal capacity, usually 
twenty-one years; minority; non-age. 
Infant: a person not yet twenty-one 
years old; a minor; a person under age. 

In the civil law, the corresponding 
term infantin, comprised the period un
der the age of seven years. 

The full age of twenty-one years is 
completed on the day preceding the an
niversary of a person's birth; and as, in 
the computation of time, the law in gen-

eral allows no fraction of a day, it fol
lows that, if an infant is born on the 1st 
of January, he is of an age to do any 
legal act on the morning of the last day 
of December, though he may have lived 
nearly forty-eight hours (or two days) 
short of the twenty-one years. 

INFANTICIDE. See HOMICIDE. 

INFERIOR. Is usually employed in 
law to designate the lower of two grades 
of authority, jurisdiction, or power. In 
the vernacular, it has wider use, it may 
relate to grades of any attribute or qual
ity under consideration; a subject may 
be presented as inferior in beauty, in 
moral qu!\lities, in value, &c. But, in 
law, the most frequeut occasions to use 
the term are to designate some officer or 
tribunal as having a lower degree of 
authority or jurisdiction than another, 
termed, relatively, the superior. 

Inferior courts. This expression has 
two meanings which require to be care
fully distinguished. 1. It means sub
ject to appellate jurisdiction: In the 
decisions of a court of. appeal, the court 
below is often spoken of as the inferior 
court. The expression inferior courts 
is used to desiguate, as a class, all the 
tribunals of a state which are subject to 
have their judgments revised by a court 
of last resort. Thus a court named the 
superior court, as the superior court of 
Indianapolis, may be one of the inferior 
courts of the state, using that phrase to 
denote all the tribunals not of last resort. 

2. It is used to design ate that class of 
tribunals whose junsniction is so limited 
or dependent on existence of facts pre
scribed by express statute, that the cir
cumstances warranting its action must 
appear by the record of its proceedings, 
else its judgment is void. The distinc
tion between cotirts of original and gen
eral jurisdiction over any particular sub
ject, and courts of special and limited 
jurisdiction, otherwise called inferior 
courts, is this: the former are competent 
by their constitution to decide upon 
their own jurisdiction, and to exercise 
it to a final judgment, without setting 
forth in their proceedings the facts and 
evidence upon which it is rendered. 
Their records import absolute verity, 
and cannot be impugned by averment 
01' proof to the contrary; there can be 
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no judicial inspection behind the judg
ment, save by appellate power. The 
latter are so constituted that their judg
ments may be looked through for the 
facts and evidence necessary to sustain 
them; their decisions do not furnish 
evidence of themselves to show jurisdic
tion and its lawful exercise; every req
uisite for either must appear upon the 
face of their proceedings, or they are 
nullities. Grignon fl. Astor, 2 How. 319, 
341. 

The two uses of the phrase are well 
illustrated by the course of decisions as 
to the circuit and district courts of the 
United States. They are infElrior courts 
in the sense that their judgments are 
usually subject to the revision of an 
appellate tribunal, the supreme court. 
But they are not inferior courts in the 
second sense of that expression. Al
theugh they are wholly the creatures of 
statute, and are courts of limited juris
diction,· so that their proceedings are 
erroneous' if the j1Jrisdiction be not 
shown upon them, and judgments ren
dered in such cases may be reversed, 
yet their proceedings are not nullities 
which may be entirely· disregarded if 
the jurisdictional facts are nO.t shown 
therein. Exp. Walkins, 3 Pet. 193. 
Apart from the specific qu.estion of the 

. quality of the parties or nature of the 
controversy, they are to · be deemed, in 
respect to the force and effe.ct of their. 
judgments and decrees, as standing upon 
the same footing as courts of general ju
risdiction. If the jurisdictional facts do 
not appear upon their records, their 
judgments ,and decrees may be re-exam
ined in due course ,of procedure for that 
purpose. But such defect does not 
make them nullities · which may be dis
regarded in a collateral proceeding, as 
is the case with those courts of limited 
and special jurisdiction which are de
pendent for the validity of every step 
upon the statute. authority. Ruckman 
v. Cowell, 1 N. Y. 505; Chemung Canal 
Bank v. Judson, 8 ld. 254; McCormick 
v. Sullivant, 10 Wheat. 192; Kennedy v. 
Georgia State Bank, 8 How. 586; Huff 
v. Hutchinson, 14 ld. 586. 

In England, speaking of usage before 
the enactment of the judicature acts, the 
courts of justice were classed, generally, 

under two heads; viz., the superior and 
the inferior, - the former division com
prising the courts at Westminster; the 
latter comprising the other courts -in 
general, many of which,· however, are 
far from being of inferior importance in 
the common acceptation of the word. 
Those courts which are generally under
stood by the phrase" the superior courts 
at Westminster" are the court of chan
cery, king's bench, common pleas, and 
exchequer. 

Stephens enumerates the following 
nine classes of inferior courts, of some 
of which, however, the jurisdiction is 
obsolete: the courts-baron; the hun
dred courts; the sheriffs' county courts; 
the modern county courts, established 

. in 1846 by Stat. 9 & 10 Vict. ch. 95; 
courts in cities and boroughs held by 
prescription, charter, or act of parlia
ment; the courts of the commissioners 
of sewers; the stannary courts; the uni
versity courts; the ecclesiastical courts. 

The phrase inferior tribunals, as used in 
. Iowa Laws 1868, ch. 86, § 5, al)d 1870, cb. 
153, § 2, does not apply to the quasi judicial 
bodies fr.om which appeals in special pro
ceedings for the assessment of damages 
upon the location of highways, railroads, 
and other improvements are authorized to 
be taken to the district court. Davey v. 
Burlington, &c. R. R. Co., 31 Iowa, 5~3. 

INFORMATION. Communicated 
knowledge. In law, a complaint or 
accusation in proceedings on behalf of 
the goverment in civil cases, and in 
criminal cases, as a substitute for an 
indictment. 

In English practice, informations 
were used in the following civil cases: 
informations in chancery, differing from 
bills only in being instituted in the name 
of the attorney-general, instead of being 
brought in the name of a subject merely; 

, informations i)1 the exchequer to recover 
money or damages for the crown; infor
mations in the queen's bench in the na
ture of a quo warranto, for the purpose of 
trying the right to a franchise; and infor
mations on penal statutes, which give 
the informer a share in the penalty;· 
commonly called informations qui tam. 
Crimi.nal informations were filed in the 
queen's bench, usually by the attorney
general ,ex officio. The term informa
tion was also applied to a proceeding 
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before a justice of the peace, with III view 
to a summary conviction. 

The mode of proceeding by informa
tion is said to be as old as the common 
law itself. In all civil suits immediately 
concerning the crown or government 
only, the proceeding was in the name 
of the attorney-gener!).l alone; but in 
other cases, an individual interested in 
the maintenance of the public right 
sought to be enforced was named as re
lator, and became responsible for the 
conduct of the suit and for the costs. 
Criminal informations were restricted 
to cases of misdemeanors. 

In the United States, the proceeding 
by information has, been adopted in 
many of the states in civil cases similar 
to those above mentioned, so far as such 
cases arise under their different political 
institutions; ,the more familiar exam
ples are informations in the nature of a 
quo warranto, and qui tam informations. 
As remedies, these proceedings are fre
quently authorized and' regulated by 
statute. Under the statutes of the Unit
ed States, also, imposing forfeitures for 
violations of the customs and revenue 
laws, the proceedings are by way of in
formation, or of libel in the nature of an 
information. As a mode of criminal 
prosecution, informations are not com
mon in the United States, although au
thorized by law in cases of'misdemeanors 
in many of the states; the proceeding by 
indictment being ordinarily preferred. 

In form and substance, an information 
resembles in civil suits the bill, decla
ration, petition, or other pleading or 
proceeding whose place it supplies; in 
criminal prosecutions, it resembles the 
indictment; and in each class the sub
sequent proceedings are in the usual 
mode. 

A complaint exhibited before a justice of 
the peace by a tithing·man, for a breach of 
the Sabbath, is not an information, within 
the ,common·law meaning of that term. 
Although in form and nature such a com
plaint may differ but little from an infor
mation :filed by the attorney-general, it does 
not come from the source which can give it 
that character; and it can only be called 
an information in the sense in which every 
accusa tion of one person' by another to a 
magistrate is information to that magis
trate. Goddard v. State, 12 Conn. 448. 

Informatus non sum. I am not 

instructed. See NON SUM INFORMA
TVS. 

INFRA. Below; beneath; under; the 
opposite of supra. This word is used 
by writers as a means of reference to 
something subsequent in a book or ar
ticle. 

The meaning of intra, within, has 
also been attached to infra by law 
writers, although incorrectly. See Bur
rill for a history of this corruption. The 
use of infra with that signification has 
become established, particularly in some 
of the expressions given below. 

Infra eetatem. Under age; not of 
age. Applied to minors. 

Infra annos nubiles. Under mar
riageable years; not yet of marriageable 
age. 

Infra annum luctus. Within the 
year of mourning. See ANNUS LUCTUB. 

Infra brachia. Within her arms. A 
term applied to a husband after consum
mation of the malTiage, in reference to 
rights of the wife; as, aneiently, her 
right to an appeal for his murder. 

Infra corpus comitatus. Within the 
body of a county. This term is used in 
defining the limits of the jurisdiction of 
the English admiralty, which does not 
extend to waters within the body of a 
county. 

Infra dignitatem curlee. Beneath 
the diguity of the court. The subject of 
a suit in equity has sometimes, been 
held so trivial, on demurrer for that 
cause, as to be infra dignitatem curire. 

Infra hospitium. Within the inn. 
This phrase is applied to the property of 
a. guest, for the safe-keeping of which 
the innkeeper becomes'responsible after 
it comes under his charge. 

Infra preesidia. Within the defences; 
in a place of safe custody. This term 
is applied in international law to prop
erty captured and carried within the de
fences of the capturing power, out of 
any probable danger of recapture; pit'
ticularly to prizes brought completely 
within the power of the captors. 

Infra quatuor maria. Within the 
four seas; within the kingdom of Eng
land; within the jurisdiction. Compare 
BEYOND SEAS. 

INFRINGEMENT. Breaking; in
fraction; violation. 
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It is sometimes used of a violation of 
a law or regulation, but more often of a 
usurpation of a monopoly or exclusive 
right. Thus it has acquired a nse which 
is almost technical, in reference to the 
law of copyrights, patents, and trade
marks j an infringement of either of 
these consists in making, selling, or 
using something which trespasses upon 
or violates the exclusive right which 
another has secured. 

Infringement of copyright. To show 
that one literary work may have been 
suggested by another, or that some parts 
or pages of it have resemblances, either 
in method, details, or illustrations, is 
not sufficient to establish infringement j 
the complainant must further show that 
such resemblances are so close, full, uni
form, and striking, as to lead to the 
conclusion that the one is a substantial 
copy of the other, or mainly borrowed 
from it. The question is, whether the 
work complained of is a servile, evasive 
imitation of the plaintiff's j whether it 
is substantially the same with the one 
copyrighted. Emerson v. Davies, 3 
Story C. Ct. 768, 787 j 4 West. Law J. 
261. And mere colorable variations 
intended to evade liability for infringe
ment will not destroy the identity of 
the two books. If a material part of the 
copyrighted publication is used, the al
leged piratical work, though it may be 
in some respects an improvement, is an 
infringement. Drury v. Ewing, 1 Bond, 
540. 

The determination of the question of 
infringement varies somewhat with the 
nature of the work under consideration. 
In the case of a work of pnrely original 
authorship, much less imitation, similar
ity, or quotation can be tolerated than 
in works belonging to the class called 
compilations. Some similarities, and 
some use of prior works, even to the 
copying of small parts, are tolerated in 
such books as dictionaries, gazetteers, 
grammars, maps, arithmetics, almauacs, 
concordances, cyclopedias, itineraries, 
guide-books, and similar publications, 
if the main design and execution are in 
reality novel and improved, and not a 
mere cover for important piracies. In 
compiling such works, the materials of 
all. to a considerable extent, must be 

the same. Novelty and improvement 
can be substantial in scarcely any case, 
unless the matter is abridged, or a ma
terial change made in the arrangement, 
or more modern iuformation is added, 
or errors are corrected, or omissions sup
plied. But while a prior compiler can
not monopolize what was not original 
with himself, and what must be nearly 
identical in all similar works on the 
same subject, a subsequent compiler 
caunot employ a prior arrangement and 
materials so much as amounts to a sub
stantial invasion of the former compila
tion. Webb v. Powers, 2 Woodb. ~ M. 
497, 512. A second compiler cannot 
use the labors of a previous compiler, 
animo furandi. He may work on the 
same original materials, but he cannot 
exclusively and evasively use th()se al
ready collected and embodied by the 
skill, industry, and expenditures of an
'other. He may examine previons works, 
but must not take their substantial con
tents for the purpose of saving himself 
labor. Banks tJ. McDivitt, 13 Blatchf. 
163. It is not a matter of importance 
upon the question of infringement in 
what form the works of another are 
used, whether by a simple reprint, or 
by incorporating the whole or large por
tions in some other work. Gray v. Rus
sell, 1 Story C. Ct. 11. The question 
to be decided is, whether defendant has 
used the plan, arrangements, and illus
trations of the previous work as the 
model of his own book, With colorable 
alterations and variations only, to dis
guise the use thereof, or whether his 
book is the result of his own labor, skill, 
and use of common materials and com
mon sources of knowledge, the resem
blances either being accidental or aris
ing from the nature of the subject. 
Lawrence v. Cupples, 9 Off. Gaz. Pat. 
254. 

The question of the motive of defend
ant has not much to do with the, ques
tion of infringement, except in balanced 
cases. If a comparison of the two works 
indicates clearly that the defendant, in 
the preparation of his work, has in fact 
made use of the plaintiff's to an extellt 
unwarranted by law, the absence of an 
intent to violate the law will not relieve 
him from the consequences of his acts. 
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Drury v. Ewing, 1 Bond, 540. If doubt
ful whether much of plaintiff's work 
has been copied, and whether the new 
work is a mere substitute, the intent not 
to pilfer from another, colorably or oth
erwise, the substantial parts of the new 
work, may be important. Webb v. Pow
ers, 2 Woodb. §r M. 497, 512. 

A fair abridgment of a copyrighted 
book is held not to be an infringement. 
What constitutes a fair abridgment is a 
question of difficulty, and does not ad
mit of decision by reference to general 
rules. It is said, however, that to keep 
within the privilege there must be a real, 
substantial condensation of the materi
als, and intellectual labor and judgment 
bestowed thereon, and not merely the 
facile use of the scissors, or extracts of 
the essential parts of the original work; 
for to copy certain passages from a book, 
omitting others, is in no just sense an 
abridgment, as the judgment is not ex
ercised in condensing the views of the 
author; his language is copied, not con
densed. See ABRIDGMENT. 

The question of infringement by mak
ing extracts from a work does not depend 
so much on the length of the extracts 
as upon their value. Extracts may be 
taken, to a reasonable extent, and for a 
purpose consistent with the plaintiff's 
rights, as where they are taken by a 
reviewer; but the privilege cannot be so 
exercised as to supersede the original 
book. Story v. Holcombe, 4 McLean, 
306; Folsom v. Marsh, 2 Story, 100. 

A translation of a copyrighted book 
prepared in good faith as a means of 
bringing the ideas of the original work 
before the readers of another language 

.. is not au infringement, even though the 
author has previously made and copy
righted a translation into the same 
tongue. For copyright is the exclusive 
right to multiply "copies;" now a 
translation is not a copy. Stowe v. 
Thomas,2 Wall. Jr. 547; but see Rev. 
Stat. § 4952. 

To photograph an engraving bas been 
held an infringement. Rossiter v. Hall, 
5 Blatchf. 362. 

Infringement of patents. This sub
ject is gov~rned by principles very anal
ogous to those which obtain with respect 
to copyrights; the decisions are,how-

ever, much more numerous, and the law 
is settled in greater detail. As in respect 
to copyright, so as to patents, the 
question of infringement is not a ques
tion of motive or intent, so much as it 
is a question of effect or result. If the 
acts of the defendant do in fact deprive 
the plaintiff of his exclusive right, to 
his injUl'y, the defendant is not excused 
from compensatory damages, or an ac
counting, by the fact that he did not 
intend to impair, or even that he did 
not know of the patent-right. Parker 
v. Hulme, 7 West. Law J. 417; 1 Fish. 
44; Hawes v. Washburne, 5 Off. Gaz. 
Pat. 491. But there should be an in
tent to do acts which deprive or tend to 
deprive the owner of the lawful rewards 
of his discovery. Sawin v. Guild, 1 
Gall. 485. The making of a patented 
machine, merely for philosophical ex
periments, or for the purpose of ascer
taining the sufficiency of the machine to 
produce its described effects, is not an 
infringement of the right. Whittemore 
v. Cutter, 1 Gall. 429; Poppenhusen v. 
Falke, 2 Fish. Pat. Cas. 181. But the 
making of a patented machine, fit for 
use, and with a design to use it for profit, 
if in violation of the patent-right, is an 
i~fringement. Whittemore v. Cutter, 
1 Gall. 429. 

In patent cases, the question of in
fringement usually hinges upon the 
identity or difference between tbe thing 
patented by the plaintiff and that made 
by the defendant. To constitute an in
fringement, the thing used by the de
fendaut must be such as substantially 
to embody the patentee's mode of oper
ation, and thereby attain the same kind 
of result as was reached by his inven
tion. But the rule does not require that 
the defendant should employ the plajn
tiff's invention to as good advantage as 
he employed it, or that the result should 
he precisely the same in degree, nor 
that the thing patented should be adopt
ed iii every particular; if the patent is 
adopted substantially by the defendant, 
he is guilty of an infringement. Winans 
v. Denmead, 15 How. 330; Root v. Ball, 
4 McLean, 177; Alden v. Dewey, 1 Story 
C. Ct. 336. Under this head, the prom
inent consideration is, whether the ma
chine used by the defendant is substan-
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tially, in its principle and mode of 
operation, like the· plaintiff's. If so, 
if the principle on which the machinery 
works is the same, and the effect is sim
ilar in both, in contemplation of law the 
machines are identical, and the de
fendant is chargeable with infringe
ment. Odiorne ·v. Winkley, 2 Gall. 
51; Howe v. Abbott, 2 Story C. Ct. 190; 
Grant v. Mason, 1 Law Int.'&, Rev. 22; 
Parker v. Haworth, 4 McLean, 370; 
Brooks v. Bicknell, 3 ld. 250; 1 West. 
Law J. 150. The rules have become ele
mentarythat the fact that defendant has 
made impFovements upon or additions 
to the invention patented by plaintiff, 
gives him no right to use the plaintiff's 
invention; but, in so far as he .has made 
new and substantial improvements in 
the thing patented, he cannot be con
demned for the use of these improve
ments. A patent for an improvement 
embraces .nothing more than the im
provement described and . claimed as 
new, and anyone who afterwards dis
covers a method of accomplishing the 
same object, substantially and essen
tially differing from the one described, 
has a right to use it. O'Reilly ·v. Morse, 
15 How. 62, 119. If the plaintiff's . in
vention be but an improvement on a 
known machine, he cannot tJeat another 
as an infringer who has improved the 
original machine by using a different 
form ' or combination, performing the 
same functions. McCormick v. Talcott, 
20 How. 402. An improvement in the 
principle of a machine is no invasion of 
the rights of the inventor and patentee 
of such machine; otherwise, if it is 
only an· improvement in the form. Reut
gen v. Kanowrs,l Wash. 168; Park v. 
Little, 3 ld. 196; Smith iI. Pearce, 
2 McLean, 176. 

What constitutes form, and what prin
ciple, is often a nice question to decide. 
The safest guide to accuracy in making 
the distinction is to ascertain what is 
the result to be obtained by the discov
ery; and whatever is essential to that 
object, independent of the mere form 
and proportions of the thing used for 
the pnrpose, may generally, if not uni
versally, be considered as the principle 
of the invention. Treadwell v. Bladen, 
4 Wash. 703, 706; Gray v. James, Pet. C. 

Ct. 394 ; Olcott v. Hawkins, 2 Am. Law 
J. N. s. 321. And where two machines 
operate in the same way, so as to pro
duce the same result, they are consid
ered as the same in principle, in decid
ing whether the later is an infringement 
of the earlier. It is an infringement to 
make and use a machine which may op
erate, if the owner is disposed to use it 
so, in the manner pointed out by the 
patent, Holbrook v. Small, 10 Off. Gaz. 
Pat. 508; and if a later machine pro
duces the same results as an earlier one, 
it is an infringement, notwithstanding 
it also produces other and different re
sults, N. Y. Rubber Co. v. Chaskel, 9 
0ff.·.Gaz. Pat. 923. On the other hand, 
if the later invention produces the de
sired result better than the earlier one, 
and has driven it out of the market, this 
is prima facie · evidence that it is a new 
invention and no infringement. Smith 
v. Woodruff, 1 McArthur,459; 6 Fish. 
Pat. Cas. 476. For, in order to consti· 
tute an infringement, it is not necessary 
that the arrangement and combination 
used by the party charged with infringe
ment should be the same to the eye as 
the patented invention. If they embody 
the ideas of the patentee, and the ma.
chinery of the defendant operates by 
such ad0ption and appropriation, then, 
though the arrangement may be appar
ently different, in reality and in judgment 
of law an infringement exists. Smith v. 
Higgins, 1 Fish. Pat. Cas. 537. Slight 
variations, changes in form merely, or 
the substitution of one mechanical ele
ment for another, do not relieve from 
the charge of infringement. Winans v. 
Denmead, 15 How. 330, 342; Wyeth v. 
Stone, 1 Story, 273; Sargeant v. Larned, 
2 Curt. 340; Blanchard v. Beers, 2 
Blatchf. 411; American Pin Co. v. Oak
ville Co., 3 ld. 190; Sickels v. Borden, 
ld. 535; Dixon v. Moyer, 4 Wash. 68. 
Nor will a charge of infringement be 
avoided by makiug an unnecessary aud 
useless addition to the invention. Pop
pen-heusen v. Falke, 5 Blatchf. 46. Va.
riations in form have, however, excep
tional importance in those cases where 
form is of the essence of the invention. 

Where the patent under which the 
plaintiff claims was i~sued for a new 
combiuation of old parts, infringement 
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is not shown unless the defendant has 
used all the elements of the combination j 
if the defendant has used some of the 
parts only, omitting one or more, he ;has 
not used the combination, and there is 
no infringement. This rule is estab
lished by many decisions, and has be
come elementary. Upon the other band, 
if the whole of a combination is taken, 
there is an infringement although'some
thing is added. Pitts v. Wemple, 6 Mc
Lean, 558. So substitution of mere 
equivalents for one or some of the ele
ments does not relieve from the charge 
of infringement. But where the com
bination as first patented proved useless, 
and another inventor, by adding to the 
combination another element, made the 
whole practically useful, it was held no 
infringement for him to make and use 
the whole. Robertson v. Hill,4 Off. Gaz. 
Pat. 132; 6 Fish. Pat. Cas. 465. And 
the doctrine which forbids substitution 
of mere equivalents applies to chemical 
compositions equally with machines. 
Woodward v. Morrison, 5 Fish. Pat. 

The product cannot be reached except 
in the hands of some one in some manner 
connected with the use of the patented 
machine. 

Infringement of trade-marks. Trade" 
marks are now extensively protected by 
legislation and equitable remedies upon 
principles very analogous to copyrights 
and patents. See TRADE-MARKS. 'But 
the term infringement, though appar
ently quite appropriate, does not seem 
to have come into much use. with re
spect to trade-marks. It is used in the 
English legislation, but not in the Unit
ed States law on the subject. 

INHABITANT. An indwellerj one 
who has hi'S abode, domicile, or resi~ 
dence within a place. Inhabitancy: the 
condition of living within a place. 

The words are used with various 
shades of meaning, and the sense in
tended often depends on the context 
and attending circumstances. The fol
lowing are representative decisions upon 
various uses: 

Cas. 357; 2 Off. Gaz. Pat. 120. A person may be an inhabitant without 
being a citizen, and a citizen may not be 

In respect to the employment of a an inhabitant, though he retains his citizen
specific 01' individnal machine or article ship. Picquet v. Swan, 5 Mas. 35, 47. 
manufactured under a patent, the gen- By inhabitant is meant one who has his 
eral rule is, that it is an article of prop- domicile or fixed residence in a place, in 

opposition to one who is a mere sojourner. 
erty, and is subject to the ol'dinary laws It by no means follows that an inhabitant 
of property in the hands of its proprie- is a subject or citizen; a foreigner perma
tor. The patentee and those claiming nently resident is as much an inhabitant as 
under him have the exclusive right to if he were a citizen or subject. By the 

term inhabitants, in an act of congress au
make and to sell the thing covered by thorizing the inhahitants of a territory to 
the patent. But when a machine or organize a state government, should be 
product has once been lawfully made understood the mass of persons constituting 
and sold, it is no longer under the spe- the body politic. Such act does not af-

fect the question of citizenship. 
cial protection of the patent laws. It is One who temporarily visits the state 
simply an item of property in the hands cannot be deemed an inhabitant so as to be 
of its successive owners; and they may subject to the attachment law; nor does 

. d' f' b t . II one who, having an established residence 
use It or Ispose 0 It, su s antla y as within the state, leaves it temporarily, 
they might use or dispose of property cease thereby to be an inhabitant. Barnet's 
brought into existence in any other man- Case, 1 Vall. 153. 
ner without infringing. Thus, if one While II man remains in the state, though 
haS a ri!rht to a patented machine, and , avowing an intention to withdraw from it, 

~ he must be considered an inhabitant, and 
to the use of it, he has a right to work therefore not subject to a foreign attach
it himself, or by his servants, or to lease ment. Lyle v. Foreman, 1 Vall, 480. 
it out to any 'Other person. He may use Inhabitancy is equivalent to residence, 
. . h and means a fixed and permanent ahode, or 
It, repair it, improve it, &c., In t e same dwelling-place for the time being, as contra-
manner as any other chattel belonging distinguished from II mere temporary local
to him. So the sale of a thing manu- ity of existence. .Matter of Wrigley, 8 
factured by a patented machine is no Wend. 134, 140. 

The words" inhabitant" and" resident" 
violation of the exclusive right to use, mean the same tbing. An" inhahitant" or 
construct, or sell the machine itself. "resident" is a person coming into a place 

WLL W 
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with an intention to establish bis domicile 
or permanent residence, and who in conse
quence actually resides there; engages a 
house or lodgings, and takes any steps pre
paratory to business, or in execution of this 
settled intention. Length of time is not so 
essent~all!-s the intent executed, by making 
or begmmng the actual establishment, even 
though it is abandoned in a short or longer 
period. United States v. The Penelope, 
2 Pet Adm. 438, 450. 

"Inhabitant" and "resident" are used 
in the tax laws as convertible terms. In 
making residence a test of taxability, the 
statute looks only tu an actual inhabitancy 
for some permanent period and purpose, at 
a prescribed time. Bell v. Pierce, 48 Barb. 
61. 

The terms" resident" and" inhabitant" 
are not synonymous; the latter implies a 
more fixed and permanent abode than the 
former, and frequently imports many privi
leges and duties to which a mere resident 
could not lay claim or be subject. Tazewell 
County v. Davenport, 40 ll/. 197; s. P. Bart
lett v. City of New York, 6 Sand,f. 44; 
Chaine v. Wilson, 1 Bosw. 673; Matter 
of Hawley, 1 Daly, 531. 

"Inhabitant" and" resident" should be 
construed in connection with the matter to 
which they are applied. In statutes de
signed to give creditors prompt remedies 
against absent debtors, it is just to consider 
the word resident as meaning an actual 
resident merely. In provisions relating, 
however, to testamentary cases, which de
pend upon the law of domicile, it is equally 
rational to construe the term otherwise; 
and under the N. Y. act of 1840 (Laws 1840, 
cii. 384, § 2), authorizing reception of for
eign probate of a will made by a non-resi
dent, one having'an actual residence abroad, 
but a domidle here, is not a non-resident. 
Isham v. Gibbons, 1 B..adf. 69. 

As used in that part of the Massachusetts 
constitution which confers authority on the 
general court to levy taxes upon all "the 
inhabitants of and persons resident and es
tates lying" within the commonwealth, the 
term residents has a broader meaning than 
inhabitants, and includes persons who have 
no p·ermanent home in, and who are not 
strictly inhabitants of, the state. Lee v. 
City of Boston, 2 Gray, 484. 

The term inhabitant means something 
more than a person having a mere tem
porary residence. It imports citizenship 
and municipal relations. When used as the 
designation of the class of persons liable 
to taxation, it is to be construed, according 
to its legal import, one who dwells or re
sides permanently in a place, or who has a 
fixed residence, as distinguished from an 
occasional lodger or visitor. And where 
the question is one upon which certain 
municipal privileges and obligations de
pend, such as taxation, settlement, and vot
ing, this defini tion is generally adopted. 
For these purposes, a person cannot be 
considered an inhabitant of more than one 

state at one and thE' same time. State v. 
Ross, 23 N. ,T. L. 517, 527. 

A statute providing for the taxation of 
all personal property of tbe inhabitants of 
tbe state, may be held to embrace corpora
tions, as well such as hold for charitable 
trusts as for the benefit of the members. 
Inhabitants of Baldwin v. Trustees of Min
isterial Fund, 37 Me. 369. 

A corporation in a village is to be deemed 
within a provision taxing inhabitants. On
tario Bank v. Bunnell, 10 Wend. 186. 

A corporation cannot be deemed an in
habitant within a statute taxing inhabi
tants. Inhabitant implies a habitation, an 
abode, a place of dwelling. In this sense, 
a corporation resides nowhere. It is an 
artificial person, a creature of the imag
ination, subsisting only in intendment. In 
a figurative sense, it may be said to inhabit 
where the members of it reside; and, in a 
legal sense, it may be an occupier of land, 
and thus corporations occupying lands by 
servants have, in England, been by a figure 
of speech called inhabitants. But an ordi
nary business corporation (in this case an 
insurance company) keeping an office, not 
as necessarily its property, but merely as a 
place for making contracts and transacting 
business, cannot be said to reside or be an in
habitant in the town where the office hap
pens to be. Hartford Fire Ins. Co. 'II. Hart
ford, 3 Conn. 15, 24. 

A bank; as to its ca pi tal stock, is not an 
inhabitant of any county, and tberefore 
the capital is not to be taxed for county 
purposes, nnder the Ga. statute of 1821, au
t~orizing the inferior conrts of the state to 
levy taxes for county purposes upon the 
inhabitants of snch counties. Cherokee 
Ins. & Banking Co. v. Justices of Whitfield 
Co., 28 Ga. 121. 

The words "all the inhabitants" of a 
town, in the act incorporating the town, 
mean persons who are of full age and ~lti 
juris. Minors within the town, whose par
ents live or have settlements in other towns, 
are not included. Marlborough'll. Hebron, 
2 Conn. 20. 

Inhabitants, in a statute prescribing 
notice of a town meeting, is satisfied by g-iv
ing notice to the persons who are qualified 
to act in the town meeting. Baldwin v. 
North Branford, 32 Conn. 47. 

Inhabitants, in a grant by congress of 
lot No. 16 of the public lands of each town
ship, to the inhabitants of the township, 
means the aggregate mass of the people, 
men, women, and children, resident in the 
township, excluding mere sojourners or 
transient persons. L.ong v. Brown, 4 Ala. 
622. 

An act granting a right to the inhabi
tants of a certain territory, e .. q. a town
ship, excludes from participation in the 
right conferred by the act all inhabiting 
beyond those limits. State v. Springfield 
Township, 6 Ind. 83. 

A conveyance "to the inhabitants of a 
town, to be held by them as a body politio 
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and corporate, and to their successors for 
ever" vests the title in the town as a cor
pora'tion. New Market v. Smart, 45 N. H. 
87. 

INHIBIT. To forbid. Inhibition: 
forbidding; also, a name applied in 
English and Scotch law to a writ or 
process which forbids a judge from ex
ercising jurisdiction, or forbids an indi
vidual from doing some act; analogous 
to a writ of prohibition. 

Inhibition is most commonly a writ issu
ing out of a higher court Christian to a 
lower aud iuferior, upon an appeal; and 
p"ohibition out of the king's court to a court 
Christian, or to an inferior temporal court. 
Termes de La Ley; Cowel. 

In the Scotch law, inhibition is a process 
to restrain sale of land in prejudice of a 
debt; also, a writ to prohibit credit being 
given to a man's wife at the creditor's peril. 
Wharton. 

INJUNCTION. The name of a rem
edy which consists in a writ, order, ·01' 

decree issued by chancery or a court of 
equitable jurisdiction, forbidding the 
person against whom it is issued to do, 
or allow his agents or servants to do, 
some act therein specified. 

Injunctions are generally granted to 
restrain or preveut action, so that in
junctions are in general applicable only 
where it is sought to preserve mattel's in 
statu quo; although occasionally what 
are called mandatory injunctions are is
sued, by which a person is commanded 
to cease to allow things to remain as they 
are, although, as he can obey this com
mand only by being active in bringing 
about an alteration, the effect is to com
pel an act to be done. But even in 
mandatory injunctions, the form of pro
hibition is retained; and, generally, the 
subject of a mandatory injunction is the 
undoing of something which defendant 
has wrongfully done, as where he has 
built a wall without right, and the in
junction forbids him to allow it to con
tinue, iu consequence of which he must 
pull it down. The remedy is prevent
ive, prohibitory in its nature, and its 
office is to restrain performance, not to 
compel it. In general, it cannQt be em
ployed to correct or repair an injury 
already done. It does not authorize ac
tion, and hence is not snbject to the 
action of a supersedeas. McMinniville, 
&c. R. R. Co. '0. Huggins, 7 Coldw. 217; 

Lexington City Nat. Bank v . Guynn, 6 
Bush, 48G. A preliminary injunctiou 
has been held, in Pennsylvania, neces
sarily inapplicable when the thing sought 
to be restrained has already belm done, 
or when the object is to take property 
out of the possession of one party and 
put it into the possession of another. 
Farmers' R. R. Co. v. Reno, &c, R. R. 
Co., 53 Pa. St. 224. And in Audenried 
v. Lehigh Valley R. R. Co., 68 ld. 370; 
and several cases there cited; in Camblos 
t'. Philadelphia, &c. R. R. Co., 4 Brews. 
56:3, 589; and Cole Silver Mining Co. v. 
Virginia, &c. Water Co., 1 Sawyer, 685; 
the practice of allowing mandatory in~ 
terlocutory injunctions was striugently 
criticised and limited. 

Mr. High says (High lnj. § 1) that 
the writ of injunctiou may be defined as 
a jndicial process operating in personam, 
and requiring the person to. whom it is 
directed to do or to refrain from doing 
some particular thing. In its broadest 
sense, the process is restorative as well 
as preventive, and it may be used both 
iu the enforcement of rights and the pre
vention of wrongs; in general, however, . 
it is used to prevent future iujury rather 
than to afford redress for wrongs already 
committed, and it is therefore to be re
garded more as a preventive than as a 
remedial process. According as injunc
tions command defendant to do or to 
refrain from doing, they are called man
datory or preventive. Mr. High's defi
nition seems correct, as far as the writ 
of injunction is concerned; but it is 
open to the ~uggestion that, verbally, it 
leaves out of view the remedy injunc
tion, as regulated in a majority of the 
states by codes of reformed procedure, 
uuder which preliminary injunction is 
an order, and final injunctiou a judg
ment; neither is a writ or process. 

An injunction is called preliminary or 
provisional, or an injnnction pendente 
lite, when it is granted at the ontset of a 
suit hrought for the purpose of restrain
ing the defendant from doing the act , 
threatened, until the suit has been heard 
and the rights of the parties determined. 
It is called final or perpetual, when 
granted upon a hearing and adjudica
tion of the rights in question, and as a 
measure of permanent relief. 
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Injunctions, in English practice, have 
been divided into common and special; 
the common injunction being issued as 
of course, upon a default, &c., and the 
special, upon proofs, and generally upon 
notice, to the adverse party. But this 
distinction is said to have been much 
modified by recent legislation. See 
Mozley &- W. And Brown says, .that, 
by the common-law procedure and ju
dicature acts, 'every court may issue in
junctions of all kinds. In the courts of 
the United States, as injunctions are 
grantable only upon notice to the ad
verse party, all interlocutory injuuctions 
are regarded as within the class of spe
cial injunctions; and this is believed to 
be also the practice of the state courts 
generally. 

Injuria absque damno. Wrong 
without damage. A wrong done, but 
from which no loss or damage results, 
and which, therefore, will not sustain an 
action. As to the distinction between 
injuria and damnum, see the latter word, 
and also DAMNUM ABSQUE INJURIA. 

INJURY. In ordinary language, 
means any loss; but, when employed in 
its strict legal sense, it imports a loss 
caused unlawfully; a privation of one's 
right; a wrong. Every injury involves 
loss, but every loss does not involve in
jury. There may be loss without injury; 
that is, without fault or neglect of any 
one, and for this no action lies. But 
there can be no snch thing as an InJury 
without damage. Parker v. Griswold, 
17 Conn. 288, 302. 

A loss occasioned by the operation .of a 
judicial proceeding according to the 'forms 
of law is not an injury in the legal sense. 
McGune v. Palmer, 5 RolJt. 607. 

Where poison is administered, and oper
ates to derange the healthy organization of 
the system, temporarily or permanently, it 
is an injury within the statute of Michigan 
providing against the administration of 
poisons "with intent to kill or injure." 
People v. Carmichael, 5 Mich. 10. 

Whether the injury is great or small is 
not material. Thus, where morphine was 
administered in a dose sufficient to cause 
deep sleep, but not death, it was held that 
this was an injury within the statute. Peo
ple v. Adwarda, 5 111 ich. 22. 

Injuring, as used in a state statute pun
ishing the malicious killing or injuring of 
horses, &c., means lessening the value. 
Oviatt v. State, 19 Ohio St. 673. 

The phrase, injuries to property, in-

cludes fraud in inducing a person to buy 
property for more than its worth, by means 
of false repreacntations. Cleveland v. Bar
rowa, 59 Barb. 364. 

Under the New York code, according to 
which a woman can be arrested for wilfully, 
wantonly, or maliciously injuring property, 
but not for detention or conversion of it, 
the concealment, removal, and disposal of a. 
piauo, by a womau, does not subject her to 
be held to bail. Tracy v. Leland, 2 Sandf. 
729. 

The complaint showed that a female de
fendant had aided her co·defendanta in 
taking from the plaintiffs certificatea of 
stock, and in disposing of the same, and in 
converting them into money, which the de
fendants retained to their own use. It was 
held that this was a wilful injnry to prop
erty, for which a woman could be arrested 
under section 179 of the code. Such a con
version is an actual deatruction of plaintiff's 
property. Northern Railway Co. of :I!'rance 
v. Carpentier, 3 Abb. Pro 259; 13 How. Pro 
222. 

A false warranty, or a deceit in the sale 
of personal property, is not "an injury 
to the property of another" for which an 
attachment can be issued under Rev. Code, 
ch. 7, § 16. Webb V. Bowler, 5 Jones-L. 362. 

INHERIT. To take by descent. 
Inheritance and inheriting: taking by 
descent. Inheritance also siguifies the 
estate or property transmitted by de
scent. Inheritable, applied to property, 
denotes that it is of a character to pass 
by descent. In the phrase inheritable 
blood, it means blood through which 
property may be transmitted; capacity 
to take by descent. 

In popular use, inherit and its deriva
tives are frequently applied to the a.c
quiring of real property from a parent or 
ancestor otherwise than by descent, as 
by devise or gift. Sometimes, too, these 
terms are extended to include personal 
property; and, when used in instru
ments such as wills, where the intention 
may control the technical meaning of 
the language employed, this popular and 
liberal <lonstruction may be given to in
herit and the words derived from it, if 
such construction is necessary to give 
effect to the intention. Compare HEIR. 

An estate is acquired by inheritance 
when it descends to the heir, and is cast 
upon him by the single operation of law. 
A devisee does not inherit in the tech
nical sense of the term: he takes by 
purchase, not by descent. Estate of 
Donahue, 36 Cal. 329. 

Inheritance, in its popular acceptation, 
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embraces all the methods by which a 
child or relation takes property from 
another at his death, except by devise. 
It includes succession as well as descent. 
Horner v. Webster, 33 N. J. L. 387, 
413. 

Where the word inherit is employed 
in a will in such a connection that to 
give it its strict technical meaning would 
defeat the intention of the testator ap
parent from the will, it may be taken in 
its popular sense, and held applicable to 
lands devised or conveyed by a parent or 
ancestor to a child or other descendant, 
as ill ordinary parlance property received 
by devise or in any other form from a 
parent is said to come by inheritance. 
De Kay tI. Irving, 5 Deniq, 646. 

In the coustruction of a will, the 
words inheriting and inheritance may 
be held to apply to a distributive share 
of the proceeds of the sale of lands, 
where such an intention is fairly in
ferrihle from the language of the will, 
independently of all cauons of interpre
tation; although such a distributive 
share is not an inheritance in the tech
nical sense of that word. Ridgeway v. 
Underwood, 67 IU. 419. 

INLAND. In modern legal usage, 
inland generally signifies domestic; in
terior; within the country or territorial 
sovereignty. Thus an inland bill of ex
change means the same as a domestic 
bill, i.e. a bill the drawer and drawee of 
which reside in the same country, or, in 
the United States, within the same state, 
and is opposed to foreign bill, q. v. 
The word does not necessarily imply 
upon the land in distinction from on the 
water; the phrase inland navigation is 
used to denote employment of vessels 
sailing into the interior of the country, 
upon its rivers. Domestic seems pre
ferred to inland, in recent years. 

In old English law, inland was used 
for the demesne (q. v.) of a manor; that 
part which lay next or most convenient 
for the lord's mansion-honse, as within 
the view thereof, and which, therefore, he 
kept in his own hands for support of his 
family and for hospitality; in distinction 
from outland or utlaud, which was the 
portion let out to tenants. Cowel i 
Kennett; Spelman. 

Inland navigation does not include navi· 

gation on the great lakes. Moore 'v. Ameri
can Trans. Co., 24 How. 1. 

In 1865, a vessel was captured on the 
Roanoke river, about one hundred and thirty 
miles from its mouth, by a naval force de
tached from two steamers that had pro
ceeded up the river nearly a hundred miles, 
to a point where they stopped owing to 
difficulties in navigation, and from which 
the detachment was sent which made the 
capture. It was held that this was a capture 
upon" inland waters" within the meaning 
of the act of July 2, 1864 (13 Stat. at L. 
277), and therefore not a maritime prize. 
The Cotton Plant, 10 Wall. 577. 

Inland bill of exchange. By Stat. 19 
& 20 Vict. ch. 97, passed in 1856, an inland 
bill of exchange is a bill drawn in any part 
of the United Kingdom of Great Britain and 
Ireland, the islands of Man, Guernsey, 
Jersey, Alclerney, and Sark, and the islands 
adjacent to any of them, being part of the 
dominions of her majesty, and made pay
able in or drawn upon any person resident 
in any part of the said Unitd IGngdom or 
islands. Before this enactment, an inland 
bill was a bill drawn by a person resident 
in England upon another person resident in 
England. Mozley !l- W. 

INMATE. Physicians who contract to 
attend to " all the inmates of a county in
firmary who may be subjects of medical or 
surgical treatment," at a fixed price, cannot 
recover any thing beyond such price for ser
vices in attending patients who had been 
removed to a building apart from the in
firmary proper. Johnson v. Santa Clara 
County, 28 Cal. 540. 

INN. A house kept to furnish food 
and shelter, at reasonable charge~, to 
whomsoever may visit it; a public house; 
tavern. Innholder or innkeeper: one 
who makes a business to keep a house 
of public entertainment, or to furnish 
food and lodging to applicants generally, 
and without a special contract. 

An inn is a public house of entertainment 
for all who choose to visit it. Wintermute 
v. Clark, 5 Sancf.f. 242; Walling v. Potter, 
35 Conn. 183. 

ft Inn" and II tavern/' also (( innholder JJ 

and "tavern-keeper," are ~ynonymous. 
Overseers, &c. "_ Warner, 3 Hill,150. 

The words" inn,"" tavern," and" hotel" 
are used synonymously to designate what 
is ordinarily and popularly known as an 
inn or tavern, or place for the entertain
ment of travellers, and where all their wants 
can be supplied. A restaurant where meals 
only are furnished is not an inn or tavern. 
People v. Jones, 54 Barb. 311; s. p. Car
penter v. Taylor, 1 Hilt. 193. 

An inn is a house where a traveller is fur
nished with every thing which he has oc
casion for while on his way. Thompson v. 
Lacy, 3 Barn. !l- Ald. 283. 

The above definition is comprehensive 
enough to include every des~Tiption of inn, 
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but a house that does not fill the full meas
ure of this definition may be an inn. It is 
not essential to an inn that intoxicating 
liquors should be sold, or provender and 
care for horses furnished. Pinkerton v. 
Woodward, 33 Cal. 667, 696. 

That selling liquors is essential to the 
idea of an inn, witb reference to the con
struction of a statute requiring inns to be 
licensed, see Bonner v. Welborn, 7 Ga. 296, 
304. 

It is not necessary that the keeper shonld 
pnt up a sign as a keeper of an inn; if, in 
fact, he keeps one, he is liable to all the 
responsibilities of an innkeeper. Dicker
son v. Rodgers, 4 Humph. 179. 

A hotel in a city which receives transient 
gnests is a common inn. Taylor v. Monnot, 
4 DueT, 116. 

A public bouse designated as a "hotel," 
where all comers register their names and 
are furnished with rooms without special 
agreement, and where meals are furnished 
on the" European plan," is an inn, and the 
proprietor an innkeeper, with all the re
sponsibilities of such a character, in respect 
to the guests who lodge in his bouse. Krohn 
v. Sweeney, 2 Daly, 200; s. P. Pinkerton v. 
Woodward, 33 Cal. 667. 

A licensed grocery in the city of New 
York is an inn or tavern in contemplation 
of 1 Rev. L. of 1813,178, § 8; and to keep 
a shufHe-board in such a grocery, whether 
gambling or playing for money is permitted 
or not, is in direct violation of the statute. 
Cuscadden's Case, 2 Ci~y H. Bee. 63. 

The leading ideas of all the definitions of 
"inn" are, that it is a house for the enter
tainment of travellers or wayfarers; for 
the entertainment of all travellers, at all 
times and seasons, who may properly apply 
and behave with decency, and this as guests 
for a brief period, not as lodgers or boarders 
by contract or for a season. It is because 
inns and innkeepers have to do with the 
travelling public, and under circumstances 
which render it impossible for each cus
tomer to contract for the terms of his enter
tainment, and because of their compnlsion 
to afford entertainment to anybody, that 
the law has imposed their pecnliar liabilities 
and privileges. Hence one who keeps an 
establishment at the site of famous mineral 
springs, to furnish lodging, board, and at
tention, not to travellers as such, but to 
persons visiting the springs to remain for a 
season, for health, is not an innkeeper such 
that he must take out a license; and that 
he calls his establishment a hotel makes no 
difference. Yet it is not tbe location of the 
house at springs, but its character, which 
determines whether it is an inn. Bonner v. 
Welborn, 7 Ga. 296, 306. To nearly same 
effect, Parkhurst v. Foster, 1 Salle. 389; 6 
Mod. 427; Parker v. Flint, 121d. 264; 1 
Ld. Raym. 479. 

A person who merely keeps a lodging
house for strangers for a season, at a water
ing-place, is not an innkeeper. Southwood 
v. Myers, 3 Bush, 681. 

A restaurant is not an inn, nor can the 
liabilities of innkeepers to the guests be ex
tended to the proprietors of snch establish
ments. Carpenter v. Taylor, 1 Hilt. 193. 

That a house kept for letting lodging 
rooms, without any arrangements to pro
vide board or meals, is not, although called 
a hotel, an inn, see Cromwell v. Stephens, 
2 Daly, 16. 

History of the words "inn," "hotel," and 
several affiliated words, elaborately re
viewed. lb. 

An inn is distinguished from the private 
boarding-huuse mainly in this, that the 
keeper of the latter is at liberty to choose 
his guests, while the innkeeper is obliged to 
entertain and furnish all travellers of good 
conduct and means of payment with what 
they may have occasion for as such travel
lers, whilst on their way. Pinkerton v. 
Woodward, 33 Cal. 667. 

The distinction between a boarding-house 
and an inn is, that in the former the guest 
is under an express contract for a certain 
time at a certain rate; in the latter, the 
guest is entertained from day to day upon 
an implied contract. Willard v. Reinhardt, 
2 E. D. Smith, 148. 

Innkeeper. One who receives as.2 
guests all who choose to visit his house, 
without any previous agreement as to the C 
time of their stay, or the terms. His lia
bility as innkeeper ceases when his guest 
pays his bill, and leaves the house with the 
declared intention of not returning, notwith
standing the guest leaves his baggage be
hind him. Wintermute v. Clarke, 6 Sandf. 
242. 

The possession of a license does not make, 
nor the want of it prevent, a person from 
being an innholder at common law. Nor
cross v. Norcross, 63 Me. 163. 

Statutes requiring inns to be licensed to 
sell intoxicating liquors do not prevent one 
from keeping a common-law inn without 
being licensed; but if the innkeeper desires 
to sell liquor, he must take out a license. 
Overseers of Crown Point v. Warner, 3 Hill, 
160; State v. Chamhless, 1 Chev. 220; Bon
ner v. Welborn, 7 Ga. 296, 306. 

A person who does not hold himself out 
as an innkeeper, but entertains travellers 
occasionally for pay, is not an innkeeper, 
nor liable as such; and he is responsible 
ollly for negligence in respect to property 
of travellers intrusted to Iris care. Lyon v. 
Smith, 1 M(fTT. 184. 

One who entertains company occasionally 
is no innkeeper, and cannot be indicted for 
keeping a disorderly house. State to, Ma
thews, 2 Dev. &' B. L. 424. 

One who keeps a boarding-house, but oc
casionallyentertains travellers, although he 
may be liable as a common-law Inukeeper 
to such travellers, is not liable in that capa
city to his boarders. Kisten v. Hildebrand, 
9 B. Mon. 72. 

A man had a house on the high road 
milch visited by travellers, who were uni
formly entertain~d and charged; these facts 
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were notorious, and relied on by trnvellers; 
on tbe other hand, he often declared that he 
did not keep an inn, he refused to take 
boarders, and often entertained his friends 
and countrymen free of charge. Held, 
though he lived in a sparsely settled coun
try, that on this evidence the jury might 
find him an innkeeper. Howth v. Franklin, 
20 Tex. 798. . 

The fact that the contract for carriage 
of a passenger on a steamship is for a round 
sum, to include carriage, state-room, and 
meals, as is usual on ocean steamers, does 
not render the owners liable as innkeepers. 
Clark v. Burns, 118 Mass. 275. 

Inns of court. The societies of the 
Middle Temple, Inner Temple, Lincoln's 
Inn, and Gray's Inn, are so called because 
the students therein do study the law to fit 
them for practising in the courts at West
minster or elsewhere. These, together with 
the Inns of Chancery and the two Serjeants' 
Inns, are said to have formed one of the 
most famous universities in the world for 
the study of law; and here exercises were 
performed, lectures read, and degrees con
ferred in the common law, as they are at 
other universities in the present day in the 
canon and civil laws. The Inns of Chan
cery, being Clifford's Inn, Symon d's Inn, 
Clement's Inn, and others, are subordinate 
to the Inns of Court properly so called. 
Broum. 

INNUENDO. Insinnating; meaning; 
signifying. This word was used as the 
initial and emphatic word, in the Latin 
forms of declarations for slander and 
libel, of every clause in wbich the ap
plication of the alleged slanderous or 
libellous matter to the plaintiff was 
pointed out, by explaining the meaning 
attached to the words actually used. 
The word is translated in the corre
sponding English forms by" meaning; " 
and the whole clause introduced by thftt 
word is termed an innuendo. The ob
ject of the clause is to explain, in con
nection with previous clause, termed the 
colloquium, the meaning of tbe defama
tory matter, or its application to the plain
tiff, not appearing fully from the words 
themselves alone. 'See COLLOQUIUM. 

The innuendo is merely explanatory of 
what is already set fOI·th; it cannot 
serve for a new charge, nor even add to, 
enlarge, or change the sense of tbe 
words cbarged. If not warranted by 
preceding allegations, it may be re
jected as superfluous. 
Th~ use of the innuendo is not con

fined to actions for defamation. For 
instance, an innuendo may be inserted 
in a declaration to explain tbe true 

meaning of the language of a written 
instrument set forth in the declaration. 
See Whitsett v. Womack, 8 Ala. 466. 

Innuendo means nothing more than tbe 
words id est, or scilicet, or meaning, or afore
said, as explanatory of a subject-matter 
sufficiently expressed before; as such a 
one, meaning the defendant; or such a 
subject, meaning the subject in question. 
But as an innuendo is only used as a word 
of explanation, it cannot extend the sense 
of the expressions in the libel beyond their 
own meaning, unless something is put on 
the record for it to explain. As in an ac
tion upon the case against a man for say
ing of another, "he has burnt my barn," 
the plaintiff cannot therc, by way of innu
endo, say, meaning his barn full of corn; 
because that is not an explanation of what 
was said before, but an addition to it. But 
if in the introduction it had been averred 
that the defeIidant had a barn full of corn, 
and that in a discourse about that barn the 
defendant had spoken the words charged in 
the libel of the plaintiff, an innuendo of its 
being the barn full of corn would have 
been good; for by coupling the innuendo in 
the libel with the introductory averment, 
"his barn full of corn," it would have 
made it complete .... An innuendo is an 
averment that such a one means such a 
particular person, or that such a thing 
means such a particular thing; and, when 
coupled with the introductory matter, it is 
an averment of the whole connected propo
sition, by which the cognizance of the 
charge will be submitted to the jury, and 
the crime appear to the court. Rex v. 
Horne, 2 Cowp. 672. 

An innuendo is merely explanatory of 
something already expressed. It cannot 
render certain words which would other
wise be uncertain, give a criminal meaning 
to innocent words, or add to, extend, or 
change the sense of the. words previously 
stated. But it may give a technical meau
ing to a slanderous charge, from the ob
vious import of the words spoken, taken in 
connection with the colloquium. Coburn v. 
Harwood, Minor, 93. 

The office of an innuendo in pleading is 
to explain, not to enlarge, and is the same 
in effect as, that is to say. It is used al
most exclusively in practice in actions for 
defamation; and in such a case the plaintiff 
cannot merely, by force of an innuendo, ap
ply the words to himself. The innuendo 
means no more than" the words aforesaid." 
The introduction of facts under it will not 
be deemed a sufficient averment of them; 
that which comes after it is not issuable. 
If an innuendo is repugnant, it may be re
jected, or, if intended to enlargc, it will be 
treated as surplusage. It is immaterial 
whether the innuendo is used for the purpose 
of enlarging or other unauthorized pur
pose; it is not issuable, and furnishes no 
warrant for sustaining a demurrer to the 
declaration. Whitsett v. Womack, 8 Ala. 
466. 
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.Although an innuendo can never enlarge 
the meaning of an expression, yet where 
words are amhiguous, and admit of differ
ent applications, it may confine or direct 
them. Stow v. Converse, 4 Conn. 17. 

An innuendo is not, ordinarily, the sub
ject of proof. This follows from the very 
nature and office of an innuendo; it being 
merely explanatory of that which is already 
liIufficien tly expressed. Mix v. W ()odw ard, 
12 Conn. 262, 290. 

An innuendo only gives an application to 
words, and cannot extend their meaning 
beyond their ordinary acceptation. Ste
vens v. Handly, Wright, 121. 

The proper office of an innuendo is to ex
plain douhtful words, where there is mat
ter sufficient in the declaration to maintain 
the action. Sheely v. Briggs, 2 Har. !l" J. 
363. 

The office of the innuendo in the declara
tion for slander is to explain the words 
spoken, and annex to them their proper 
meaning. It cannot extend their sense be
yond their usual and natural import, unless 
something is put upon the record hy way of 
introductory matter, with which they can 
be connected. That being done, words 
which are equivocal or ambiguous, or fall 
short, in their natural sense, of importing 
any lihellous charge, may have affixed to 
them a meaning which is certain and de
famatory. extending beyond their ordinary 
import. Beardsley". Tappan, 1 Blatchf. 
688. 

INOPS CONSILII. Destitute of 
counsel; without legal counsel. A term 
applied to the acts or condition of one 
acting without legal advice, as a testator 
drafting his owu will. 

INQUEST. A judicial inquiry; par
ticularly an inquiry or examination into 
any cause or matter, by a jury summoned 
for the purpose. The finding of the jury 
upon such inquiry is sometimes called 
an inquest; and the term is also applied 
to the jury or other body making the 
inquiry, particularly to a grand jury, 
which is often termed the grand in
quest. And Blackstone speaks of the 
English house of commons, in prepar
ing an impeachment, as the most sol
emn grand inquest of the whole king
dom. 4 Bl. Com. 259. 

A familiar application of the term is 
to the inquiry by a coroner, termed a' 
coroner's inquest, into the manner of 
the death of anyone who has been slain, 
or haS died suddenly or in prison. It 
is held before a jury, which, at common 
law, must consist of at least twelve. 
See CORONER. 

The word also occurs in the phrase 

"inquest of office," which denotes an 
inquiry made by the king's officer, his 
sheriff, coroner, or escheator, either vir
tute officii or by writ to him sent for 
that purpose, or by commissioners spe
cially appointed, concerning any matter 
that entitles the king to the possession 
of lands or tenements, goods or chattels. 
This is done by a jury of no determinate 
number, being either twelve, or less, or 
more. These inquests were devised as 
a means to give the king his right by 
matter of record, but are seldom used 
since the abolition of mili tary tenures. 
They were sometimes called simply 
office, q. v. 

The term inquest is also applied to a 
proceeding allowed under the practice 
in the courts of New York, by which, 
upon an issue of fact in an action at 
common law, a cause may be taken up 
out of its regular order, on motion of 
the plaintiff, and a trial had, in which 
no affirmative defence is admitted. This 
proceeding is authorized where the de
fendant has failed to file an affidavit 
that he has a good defence upon the 
merits, and has also failed to verify his 
answer. N. Y. Code Civ. Pi·o. § 980. 
The defendant may appear, and object 
to the evidence offered by the plaintiff. 
except to l'Ulings of the court, and CI'OSS

examine the plaintiff's witnesses j but 
he cannot introduce tes,timony on his 
own behalf, nor make out, even by 
cross-examination, an affirmative de
fence. The name inquest is also given, 
though perhaps incorrectly, to a trial, 
upon the default of the defendant in 
failing to appear when the cause is 
called in its order for trial j even where, 
a jury being held to be waived by the 
defendant's failing to appear, such trial 
is had before the court without a jury. 
But, in the strict meaning of the wOl'd, 
an inquest seems to imply the summon
ing and action of a jury. 

An inquest is a trial of an issue of fact 
where the plaintiff alone introduces testi
mony. The defendant is entitled to appear 
at the taking of the inquest, and to cross
examine the plaintiff's witnesses; and if 
he do appear, the inquest must be taken 
before a jury, unless a jury be expressly 
waived by him. Haines v. Davis, 6 How. 
Pr.118. 

An inquest of office, or inquisition, is an 
inquiry made by some king's officer, con-
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eerning any matter that entitles the king 
to the possession of lands or tenements, 
goods and chattels; as to inqnire whether 
the king's tenant for life died seised, where
by the reversion accrues to the king; 
whether A, who held immediately of the 
crown, died without heirs, in which case 
the lands belong to the king by escheat; 
whether B be attainted of treason, whereby 
his estate is forfeited to the crown; whether 
C, who has purchased lands, be an alieu, 
which is another cause of forfeiture; 
whether D be an idiot, a naticitate, and, 
therefore, together with his lands, apper
tains to the cnstody of the king; and other 
qne~tions of like import, concerning both 
tbe circnmstances of the tenant and the 
valne or identity of the lands. These in
quests of office were more frequently in 
practice than at present, dnring the cou
tinuance of the military tenures, when, 
upon the death of everyone of the king's 
tenants, an inquest of office was held, called 
an inquisitio post mortem, to inquire of what 
lands he died seised, who was his heir, and 
of what age, in order to entitle the king to 
his marriage, wardship, relief, primer seisin, 
or other advantages, as the circumstances 
of the case might turn out. To superin
tend and regulate these inquiries, the court 
of wards and liveries was instituted by Stat. 
32 Hen. VIII. ch. 46, which was abolished 
at the restoration, together with the ten
ures upon which it was found. 
, With regard to other matters, the in
quests of office still remain in force, and 
are taken upon proper occasions, being 
extended not only to lands, but also to 
goods and chattels personal, as in the case 
of wreck, treasure-trove, and the like, and 
especially as to forfeitures for offences. 
Every jury which tries a man for treason 
or felony, every coroner's inquest that sits 
upon ajelo de se, or one killed by chance
medley, is, not only with regard to chattels, 
but also to real interests, in all respects an 
inquest of office; and, if they find the trea
son or felony, or even the flight of the party 
accused (though innocent), the king is 
thereupon, by virtue of his office found, 
entitled to have his forfeitures; and also, 
in the case of chance-medley, he or his 
grantees are entitled to such things by way 
of deodand as have moved to the death of 
the party. So whether a criminal be a 
lunatic or not shall be tried by an inquest 
of office, returned to the sheriff of the 
county. Where a person stands mute 
without making any answer, the court 
may take an inquest of office, by the oath 
of any twelve persons present, if he do so 
out of malice, from a perverse or obstinate 
disposition, &c. If a person attainted of 
felony escapes, and, being retaken, denies 
he is the same man, inquest is to be made 
of it by a jury before he is executed. Jacob. 

INQUIRY. A writ directed to the 
sheriff, commanding him to summon a 
jm-y, and to iuquire into the amount of 

damages due from the defendant to the 
plaintiff in a given action, is termed a 
writ of inquiry. It is proper in actions 
at common law, in which the defendant 
has suffered judgment to pass against 
him by default or nil dicit, by confession, 
or cognovit actionem, &c., but the damages 
are not ascel·tained nor ascertainable by 
mere computation, 80 that the damages 
must be assessed by a jury. In form, 
the writ is dil-ected to the sheriff of the 
connty in which the venue in the action 
is laid, reciting the former proceedings, 
and the judgmeut thereon, that the plain
tiff ought to recover his damages, aud 
commanding the sheriff that, " because 
it is unknown what damages the plain
tiff has sustained by means of the prem
ises," he, by the oath of twelve good 
and lawfnl men of his county, diligently 
inquire the same, and return the iuqui
sition which he shall thereupon take 
into court. In proceeding under the 
writ, the sheriff, usually by his under
sheriff, presiding, the jury ascertain by 
the evidence of witnesses, as in a trial 
at nisi prius, what damages the plaintiff 
has sustained; and after their verdict 
the sheriff retnrns the inquisition, upon 
which the judgmeut is entered. As the 
inquest, however, merely informs the 
court, the com-t may, in all cases, if it 
pleases, assess the damages, and there
upon give final judgment_ 

INQUISITION. Inqniry. Particu
larly, an examination and finding of 
certain facts by a jJlry summoned for 
the pm-pose. Frequently applied to an 
inquest by a coroner's jury, and to the 
proceeding by a shel·iff's jury under a 
writ of inquiry. See INQUEST; INQUIRY. 

INSANITY. In any attempt to ex
plain the meaning of this term, it is 
important to distinguish between the 
objects and uses of a definition in med
ical science, which regards insane per
sons chiefly as subjects of treatment, 
with reference to the amelioration of 
symptoms and in the hope of cnre; and 
those of a definition for jurisprudence, 
which has to deal with them chiefly as 
limited in capacity and responsibility. 
For the pm-poses of jurisprude-nce, a 
useful explanation can best be made by 
first inquiring what elements enter into 
the nature of insanity, and then consid-
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ering to what degree they must exist, in . bring clearly to view the two ideas 
order to affect the status of the individual suggested by "insanity," which are im
before the law. portant in the legal aspect of the sub-

To give an accurate and exhaustive ject, -viz., disease and mental duress. 
definition of insanity, one which shall For the term is used in jurisprudence, 
exclude all who are sane and iuclude all not as a precise delineation of a condi
who are not, has been deemed by some tion or status which is distinctly marked 
writers to be nearly impracticable. Oth- and definitely known, but as a general 
ers have proffered definitions, the most term, embracing all grades and kinds of 
instructive of which are collected and mental disorder which are uncontrolla
reviewed by Dr. Hammond (Diseases of ble by the will, and sufficiently serious 
the Nervous System, 332), who himself, and inflnential to be recognized as di
after remarking that as the healthy mind minishing legal capacity or responsibil
results from a healthy brain, so a dis- ity. Disease, in the broad sense of an 
ordered mind comes from a diseased involuntary, abnormal condition, and 
brain, defines insanity to be a mani- limitation of mental freedom, are, how
festation of disease of the brain, charac- ever, of the nature of the idea, and are 
terized by a general or partial derange- always to be discerned. Unless these 
ment of one or more faculties of . the exist, insanity, for any purposes impor
mind, and in which, while conscious- tant in law, is not shown. There must 
ness is not abolished, mental freedom be disease, in the sense that the distnrb
is perverted, weakened, or destroyed. ance of mental action, which may be 
Further explanations show that "dis- produced by the temporary influence of 
ease," in this definition, is to be taken intoxicating liquors, narcotic drugs, and 
in a broad sense, and as including many the like, is not insanity, while a morbid 
canses perverting the mental action, condition superindnced by long contin
which might not be deemed disease as ued excess in the use of these may be 
that term is often popnlarly understood j so. And a limitation upon the free 
for our author proceeds to say that an normal action of the mind in some of 
essential feature of the definition is that its faculties is likewise involved, since 
insanity depends directly upon a dis- restraints upon physical action, what
eased condition of the brain, which ever may be their legal aspects Of impor
may consist of strnctnral changes dne tance, are not discnssed nnder the head 
to injnry, malformation, malnutrition, of insanity. Neither the moral inca
besides many other causes enumerated,· pacityof an angry or a drunken man, 
which are of a character more clearly nor the physical incapacity of one whose 
embraced by the word disease. As muscles al'e useless from fever or paraly
"disease" is very commonly nsed and sis, is, in a legal sense, insanity. 
understood among non-medical writers The nature of what is meant by insan
and readers, it does not embrace me- ity is further shown by considering the 
chanical injuries or non-development, if subdivisions under which it is discussed. 
not attended by any morbid action of Many of the careful classifications of its 
the organs. Lameness, induced by the forms which have been made by physi
amputation of a limb, is not esteemed cians and physiologists have, indeed, 
disease j neither is the short stature of a but little practical bearing upon the 
dwarf. In like manner, if aben-ation of administration of the law of insanity, 
mind, caused by the mechanical removal but they confirm the explanations which 
of a portion of the brain, or if congeni- have been made of its nature. In legal 
tal idiocy, attdbutable merely to low de- authorities, two classes of insane persons 
velopment of the organ, is to be included have been from early times recognized, 
in insanity, "disease," in Dr. Ham- -idiots (q. v.), bp.ing, generally, those 
mond's definition, must be given a very who never possessed reason j and lunatics 
broad signification. This is his inten- (q. v.), being those who have become 
tion, as his accompanying explanations deprived of reason once possessed. 
plainly show; and, thus explained, the Then, in later years, a sligl;lter degree 
definition becomes qnite sufficient to of mental alienation than used to be 
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required has been thought enough to 
involve legal consequences, so that what 
would not be deemed idiocy or lunacy 
according to old definitions or standards, 
may, upon present views, be a qualifica
tion of a person's legal status; hence 
"unsoundness of mind" is often used 
as if it denoted a distinct kind of insan
ity. This phrase, however, really de
notes a milder, lighter degree of mental . 
impairment, a lesser grade of either 
idiocy or lunacy, than would be consid
ered meant by those tel'ms as formerly 
understood. . 

Tn addition to the old division of the 
insane into idiots and lunatics, the mod
ern cases often refer to or employ a 
classification originating with Esquirol, 
and which has been widely approved. 
As restated by Dr. Hammond, it is as 
follows: 

Melancholia. Perversion of the un
demtanding in regard to an object or a 
small number of objects, with the pre
dominance of sadness and depression of 
mind. . 

Monomania. Perversion of under
standing limited to a single object or a 
small class of objects, with predomi
nance of mental excitement. 

Mania. A condition in which the 
pervemion of understanding embraces 
all kinds of objects, and is attended 
with mental excitement. 

Dementia. A condition in which 
those affected are incapable of reason
ing, from the fact that the organs of 
thought have lost their energy, and the 
force necessary for performing their 
functions. 

Imbecility or Idiocy. A condition 
in which the organs have never been 
sufficiently well-conformed to permit 
those affected to reason correctly. 

Proceeding now from the question of 
nature to that of degree, we consider it 
impracticable to give any single, precise 
definition, for the reason that the degree 
in which aberration must exist varies 
with the different purposes for which in
quiry is made. There are many distinct 
purposes for which, within the sphere of 
jurisprudence, sanity may be questioned, 
or insanity imputed. 
" Particular attention may well be given 
to what is the test of insanity, where the 

inquiry is made for either of the follow
ing purposes: 

1. Foc placing the person or properly 
of the individual under legal restraint or 
care. 

2. For exempting him from punish
ment for crime. 

3. }j'or ascertaining his ability to pros
ecute or defend a judicial proceeding. 

4. For determining the validity of his 
contracts, including in this expression 
all varieties of lawful dealings and trans
actions in life, except testamentary acts. 

5. For determining the validity of his 
testament. 

These, indeed, are not all. Others 
may be mentioned which call for dis
tinct standards. What, for instance, is 
the measure of that degree of insanity 
which avoids the marriage of the sub
ject; or which may warrant a divorce in 
jW'isdictions where insanity is a ground; 
or which affects the power of an officer, 
so that his vice or substitute may act in 
his stead, or a vacancy be declared; or 
renders a person incompetent as a witness 
or unworthy of credit; or exposes one to 
confinement under a statute regulating 

. custody of insane criminals; or disables 
a woman from giving such a consent to 
sexual intercourse as will reduce the 
man's act from rape to seduction; or 
warrants the removal of the subject from 
a trusteeship, or guardianship 'I The rule 
for determining the degree of insanity 
varies, according to modern views, with 
the nature of the purpose for which the 
inquiry is made. No common uniform 
test can be prescribed. Hence we must 
indicate, not what is insanity absolutely, 
but what constitutes it relatively to the 
purpose of inquiry. And the attempt 
to do this is subject to the observation 
that the spirit and tendency of the deci
sions is adverse to establishing fixed and 
uniform tests, even with reference to a 
particular object of inquiry; and favor
able to allowing each case to be decided 
upon its own circumstances, and accord
ing to the judgment of the ~l'ibunal ex
ercised in comparing the degree of men
tal power possessed by the individual 
with the requirements of the act the 
performance of which is questioned. 

1. When the question of insanity is 
presented in a proceeding, such as the 
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writ de lunatico inquirendo, instituted 
to bring the individual or his property 
under legal restraint or care as to his 
future acts, evidently the general fitness 
of the subject to act and deal freely 
among his fellow-men is what is in 
question; and the appropriate standard 
or test, accordingly, is inability to 
manage one's. affairs. Early English 
decisions in cases de lunatico required a 
finding that the individual either was 
from birth an idiot, or had become 
lunatic, and was in consequence incapa
ble of governing himself and managing 
his affairs. But the necessity of accord
ing legal protection to persons who, 
though neither idiots nor lunatics, in the 
strong sense in which those words were 
used in the commou law, nevertheless 
showed serious derangement, led to the 
introduction of the term unsound mind; 
and the modern practice, unless a dif
ferent standard is prescribed by the stat
ute of the jurisdiction, requires a finding 
that the party is of unsound mind and 
incapable of managing his affairs. The 
conrts appear to have declined to accept 
any lighter impntations of disability 
than this as sufficient to warrant ap
pointing a committee; nor do the cases 
afford any specific tests of what is a 
proper degree of aberration to warrant 
a finding. The responsibility is placed 
upon the jury. If, upon all the evidence 
before them relative to the mental con
dition of the subject of inquiry, they 
will return that they cons.ider him of 
unsound mind and incapable of manag
ing his affairs, the appointment may be 
made; otherwise not. See Ray, Med. 
Jur. Ins. § 5. Dr. Ray criticises this 
rule, derived from English cases, as too 
strict for the necessities of the insane at 
the present day, without noticing Stat. 
11 Geo. IV. & 1 Will. IV. ch. 60, which 
appeaJ's to give power to issue a com
mission of lunacy in all cases where an 
individual is incapable of managing his 
affairs, although he may not be an idiot, 
a lunatic, or a person of unsound mind, 
in the strict sense of those words. But 
this statute, passed in 1830, does not 
modify for the U ni ted States the stricter 
rule derivable from the earlier decisions. 

In this country, the decisions have 
been to the effect that a finding which 

merely declares the party" to be i ncapa
ble of managing his affairs," is insuffi.
cien't. Armstrong v. Short, 1 Hawks, 11. 
So is a finding that the party is incapa
ble of managing his affairs, or of gov
erning himself, in consequence of mental 
imbecility and weakness. Matter of Mor
gan, 7 Paige, 236. So is a return that the 
party, by reason of old age and sickness, 
is so deprived of reason as to be un
able to manage his estate. Beaumont's 
Case, 1 Wharf. 52. But a finding that 
he is non compos menti.~ is not affected by 
the addition of the words" lunatic and 
idiotic: " those may be rejected as sur
plusage. Bethea v. M'Lennon, 1 Ired. 
L. 523. All the characteristics of de
mentia, mentioned by medical writers, 
lleed not be manifested by an individual 
to WaJTant a finding of non compos. If 
the jury are satisfied that the party is 
affccted by such unsoundness of mind, 
caused by dementia or other mental 
alienation, as renders him incapable of 
managing his affairs, they may find him 
a lunatic and of unsound mind. But 
failure of memory, or feebleness of in
tellect from old age, are not of them
selves evidence of that unsoundness of 
mind which warrants a finding; to war
rant it, they must be such as to import 
total deprivation or suspensiou ,of the 
ordinary mental powers. Matter of Van
auken' 10 N. J. Eq. 186. Where, how
ever, a person from old age, as well as 
from any other cause, becomes mentally 
incapacitated from managing his affairs, 
a commission of lunacy may, upon clear 
evidence and a full and prudent inquiry, 
be sustained. Matter of Barker, 2 Johns. 
Ch. 232. That a person makes improvi
dent bargains, and is generally unthrifty 
in "his business or unsuccessfnl in his 
enterprises, does not necessarily prove 
him to be non compos mentis, though it 
may tend to prove it. Re Carmichael, 
36 A.la. 514. The test question is, 
whether the mind is deranged to such 
an extent as to disqualify the person 
from conducting himself with safety to 
himself and others, and from managing 
and disposing his affairs and discharg
ing his relative duties, M'Elroy's Case, 
6 Watt-s &: S. 451; whether the prosecu
tion have shown (they have the burden 
of proof) that the defendant has become 
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depri ved of reason, so far as practically 
to have lost the power to govern his mind, 
body, and estate; but it is not neces
sary to show a derangement or loss of 
all the faculties, and, on the other hand, 
perfect mental action is not necessary to 
entitle the defendant to prevail. Com
monwealth v. Haskell, 2 Brews. 491; 
Commonwealth v. Schneider, 59 Pa. St. 
328. 

2. The question, what measure of 
mental disease or incapacity gives ex
emption from criminal responsibility, 
has been most elaborately and earnestly 
contested ill a long series of cases, and 
without, as yet, coming to any complete 
agreement. We consider that, taking the 
more recent and advanced or progressive 
decisions as the guide, and bearing in 
mind that the rules of law on this sub
ject show a steady amelioration in the 
light of advancing medical knowledge, 
the test may well be stated thus: Was 
the person, at the time of committing 
the act, disabled from knowing that it 
was criminal, or from governing his con
duct by his knowledge? This statemeut 
rests on the idea that "sanity," with 
reference to the criminal law, implies 
the twofold power of the mind to uu
derstand that a design is unlawful or 
morally wrong, and to coutrol the con
duct in the light of such knowledge. 
"Insanity," then, is the privation of 
either power; if from mental disease or 
nOh-development the individual either 
could not know that his act was wroug, 
or could not control his conduct by such 
knowledge, he is' insane with reference 
to criminal responsibility. 

The influence of insane delusions, the 
fixed belief of facts which have no ex-· 
istence, is an important form of insanity, 
and is often mentioned as a distinct test. 
It does not seem to reqnire, however, a 
separate statement in the definition; for 
a delusion mnst operate either upon the 
knowledge, deceiving the person as to 
the wrongfulness of his act, or upon the 
moral power, impelling him nncontrol
lably to do the act, notwithstanding its 
unlawfulness. The two branches of the 
test above stated include the insanity 
which consists in delusions. 

Both branches of the test have not, 
indeed, the support of all the decisions. 

The earlier cases do not present the 
power to govern self-conduct by the 
knowledge of right and wrong as an in
dependent element. They are silent as 
to this, simply making the defence of 
insanity depend upon incapacity to com
prehend the wrongfulness of the act; and 
the definitions they give do not seem to 
recognize a perversion of the nature 'dis
abling a person from choosing that 
which he nnderstands to be right, or 
impelling him to a course notwithstand
ing he knows it to be wrong, as con
stituting any exemption. This perver
sion of the power of ch9ice, sometimes 
called moral insanity, has been but 
recently urged as a ground of exemp
tion. Of the cases in which it hal; been 
presented, some repUdiate it, others ac
cept it. It is not everywhere estab
lished. The law of the jurisdiction 
must be examined. The leading au
thorities previous to about 1870, upon 
this whole subject of the defence of in
sanity, will be found well presented and 
reviewed in the note to Commonwealth 
v. Rogers, 1 Benn. &' H. Lead. Cr. Cas. 
94, 100. Subsequent cases are McFar
land's Case, 8 Abb. Pro N. S. 57, 89 j 
Bradley v. State, 31 Ind. 492; Roberts 
v. People, 19 Mich. 401; State v. Jones, 
50 N. H. 369; State v. Johnson, 40 
Conn. 136; Blackburn v. State, 23 Ohio 
St. 146, which seem to recoguize and 
sustain tlle defence of moral insanity, or 
the second branch of the test given above j 
and Lloyd V. State, 45 Ga. 57; Flanagan 
V. State, 52 N. Y. 467; People V. Mont
gomery, 13 Abb. Pro N. S. 207; Wag
ner V. People, 4 AM. App. Dec. 509 j 
State v. Stickley, 41 Iowa, 232; Wright 
l!. People, 4 Neb. 407 j Brown V. Com
monwealth, 78 Pa. St. 122, 128, which 
appear to be adverse to that doctrine, and 
to adhere to the older view, that inca
pacity to know the wrongfulness of the 
act must be shown. 

In the application of the test, an im
portant consideration is that it calls for 
want of _power to kI1ow, not want of 
knowledge. Ignorance, or erroneous 
judgment as to the criminality of an act, 
does not snstain the defence. Many of 
the cases have used the expression, that, 
if the accused did not know the wrong
fulness of his act, he is exempt. But 
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" want of knowledge" is a very inade-
. quate statement of jihe disability intend
ed by the rule. The idea is, not that 
the accused did not know his act to be 
unlawful, but that he had not capacity 
.to comprehend its unlawfulness. If he 
had that capacity, he should have exer
cised it. Another important considera
tion is, that the want of capacity must 
relate to the act for which the prisoner 
is upon trial; if he had capacity to un
derstand the nature of that act, and to 
refrain from doing it because unlawful, 
he may he charged; and his delusions 
01' derangements upon other subjects are 
not material. Another important con
sideration is, that the test is to be ap
plied to mental condition at the time of 
the act in question. Sane or insane 
when committing the act, is the qnes
tion. Sanity hefore or after is not ma
terial to the responsihility. In a strik
ing case in New York (Cole'S Case, 7 
Abb. Pro N. S. 321), the jury reported to 
the court that they helieved the pris
oner sane hefore and after the com
mission of the homicide, hut douhted 
his sanity at the instant of the act; 
upon which the judge instructed them 
·that they must give the prisoner the 
benefit of that doubt; and a verdict 
of not guilty was rendered and re
ceived. 

3. An inquiry into sanity for ascer
taining the ability of the individual to 
prosecute or defend a judicial proceed
ing, arises in either of two ways. Some
times, upon the threshold of a proceed
ing, the suggestion is made that insan
ity of a party incapacitates him from 
l:!Uing or defending in person, and re
quires the appointment of a guardian ad 
litem. These cases do not seem to come 
into the reports in a way to disclose 
formal adjudications upon what is the 
test of insanity in them. It is settled 
10,;" that a person in a state of insanity 
cannot sue or be sued, without appoint
ment by the courp of some one to repre
sent him, and cannot be tried for an 
offence; but the suggestion of iusanity 
and application for an appointment is 
usually disposed of without any review 
such as would give rise to a decision 
liable to be reported upon the proper 
test of insanity. 

Sometimes, again, when the defence 
of the statute of limitations is inter
posed to an action, it is met by the 
replication that at the time when the 
canse of action accrued the plaintiff was 
insane, and therefore within an excep
tion in the statute, and not barred by 
it. This class of Calles seems to call for 
precisely the same test of insanity as the 
class jnst above mentioned. The dis
ability which, under the statute, excuses 
the failure to sue when the cause of ac
tion arose ought to be the same in na
ture and degree as would at that time 
have prevented his suing, and called for 
the appointment of a representative. 
Sucb a case is that of Burnham v. 
Mitchell, 34 Wis. 117. In that case, 
the plaintiff sued as. administrator of a 
deceased lunatic. The defendant set up a. 
settlement made with the lunatic in his 
lifetime, and also the statute of limita
tions; and the plaintiff relied upon the 
insanity of the decedent, both to avoid 
the settlement and relieve the bar from 
lapse of time. The case, therefore, 
called for consideration of the question 
what is the test of insanity with refer
ence to either question. Upon the trial, 
the defendant insisted, and requested 
the court to charge, that an imbecile per
son, or a person of weak understanding, 
was not an insane person, within the ex
ception in the statute of limitations; but 
the latter term implied not weakness, 
but deprivation of reason, or a person 
wholly without understanding. The 
court below refused to restrict the term 
insane person in this manner, and 
charged that the degree of deprivation 
of mind which would be sufficient to 
avoid an act done. or give or continue a. 
right on the ground of insanity, need not 
be a total deprivatiou of mind, but 
must have relation to the nature of the 
act done or to be understood; that dif
ferent kinds of business reqnire differ
ent degrees of mental ability to enable 
a person to do them understandingly; 
that, so long as a person acts rationally, 
the law makes no distinction between 
weak and strong minds; that mere 
weakness of mind short of imbecility is 
not sufficient ground in itself to invali
date a person's acts, but, when the mind 
becomes enfeebled and disordered by 
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disease, so that the person does not act 
rationally, nor recognize the obvious and 
ordinary relations of things, but acts 
without such understanding or from de-
11l8ion or insane impulse, his acts are 
invalid; and that, when the capacity to 
do a certain act is ill issue, the question 
is, whether or not the alleged insane per
son had snfficient mental ability to 
know what he was doing, aud the na
ture of the act to be done. And, in re
gard to the settlement, the jury were 
told to consider whether the decedent 
understood that the relation of creditor 
and debtor existed between himself and 
the defendant, and that .the defendant 
was his debtor; whe,ther he understood 
the amount he was receiving in satis
faction of that indebtedness; whether 
he had a }:ational idea of the bearing 
of defendant's statement as to his 
ability to pay, and of the propriety, 
under the circumstances, of accepting a 
less amonnt in settlement of his claim; 
that it was not essential he should haye 
been able to reason wisely in regard to 
the business, or that his conclusion 
should be prudent; bnt it was sufficient 
if he acted rationally, so that it could 
not be said his acts were those of an in
sane man. The jury found the dece
dent insane. The supreme court con
firmed the instructions above stated, and 
held that the word insane in the excep
tion in the statute of limitations should 
not be construed as importing an entire 
loss of understanding; that, if a person 
has not sufficient mental ability to know 
what he is doing, and the nature of the 
act to be done, he may well be deemed 
insane within such exception. 

This case seems to warrant the view 
that, where sanity is impeached for the 
purpose of showing a disability to sue 
or defend, the question should be, 
whether the person understands the na
ture and importance of his rights in
volved in the litigation, and the neces
sity and adaptation of the proper legal 
remedy, so that he is competent, not, 
indeed, to give the wisest possible direc
tions as to the conduct of proceeding, 
but to exert an intelligent will, in select
ing and instructing attorneys and coun
sel, according to the ordinary course of a 
judicial proceeding. 

4. The cases involving the question 
of power to contract, of the validity of 
any business act or transaction which 
has been already performed, are partly 
covered by the quotation from Burnham 
v. Mitchell, supra. The test question 
here is: Had the person sufficient mental 
capacity for the act or transaction al
leged? The inquiry is twofold: First, 
what degree of mental capacity is essen
tial to the proper execntion of the act; 
and, second, whether such capacity was 
at the time possessed by the party. 
Very different degrees of capacity are 
requisite for different dealings. If the 
persou appears to have had sufficient 
for the act uuder review, it is to be sus
tained, although he may not have been 
capable of some more complicated acts i 
if not, it is to be set aside, notwith
standing for lesser dealings he may be 
competent. Hall v. Unger,2 Abb. U. S. 
507; and see 15 Wall. 9. 

One who seeks to set aside a contract 
ou the gronnd of insanity must prove 
that it is the offspring of mental dis
ease, Wray v. Wray, 32 Ind. 126; mere 
feebleness of mind does not incapacitate 
from making a contract, Cain !'. War
ford, 33 Md. 23; Mulloy v. Ingalls, 4 
Neb. 115 i and the hallucination or de
Insion must have existed at the time of 
making the contract, and have affected 
the capacity for makiug it, Staples v. 
Wellington, 58 Me. 453. The test is, 
whether the persoll had the ability to 
comprehend, in a reasonable manner, the 
nature of the particular transaction: 
proof of delusions upon independent 
subjects is not enough. Lozear v. 
Shields, 23 N . .1. Eg. 509. Monomania 
upon a subject nowi~e connected with 
the contract willuot avoid it. Boyce v. 
Smith, 9 Gratt. 704. 

To avoid a deed on account of insan
ityof the grantor, proof must be made 
that he had not the right use of his ~a
son, so that he could not comprehend 
the nature and consequences of his act. 
Hale v. Hills, 8 Conn. 39. When this 
appears, the deed may be set aside: 
Dicken v. Johnson, 7 Ga. 484. The 
qnestion is, whether, at the time of the 
conveyance, he was in possession of men
tal capacity sufficient to transact the bnsi
ness with intelligence, understanding 
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rationally what he was doing. Darby v. 
Hayford, 56 Me. 246. 

The test here propounded is offered 
for those cases only in which the sole 
ground of impeaching a contract or deed 
is mental incapacity. Where there is 
ground to impute fraud or undue influ
ence in procuring a contract or deed, a 
slight degree of mental weakness may 
be taken into consideration. And com
pare, for a stricter rule than the current 
of recent cases seems to sustain, viz., 
that the insanity which will avoid a 
deed or contract must be such as will 
sustain a commission of lunacy, Siemon 
v. Wilson, 3 Edw. Ch. 36; Smith v. 
Beatty, 2 Ired. Eg. 456. 

In Hall v. Bnger, supra, the act in 
question was the execution of a power of 
attorney to sell land; and the court held 
that this was an act so nearly analogous 
to the making a will, that the ordinary 
test as to testamentary capacity might 
be applied. He must know the char
acter and location of the property, and 
the object and effect .of the power of at
torney; in other words, must recollect 
that he was owner of the property, that 
it was situated in F, and that the instru
ment conferred an anthority to sell it. 

But, in general, the authorities tend to 
the rule that it requires less intelligence 
and reason to make a will than to execnte 
a contract; except in Louisiana. Au bert 
v. Aubert, 6 La. Ann. 104. The capac
ity to make a contract is that which ap
pears .called for by the nature of the 
transaction proposed, aud may well be 
higher than testamentary capacity. Thus 
it has been held that where the chan
cellor becomes satisfied that a person 
who has been found upon inquisition to 
be a lunatic has so far recovered his 
reason as to be capable of disposing of 
his estate by will, with sense and judg
ment, the chancellor may suspend the 
operation of the commission and inquisi
tion, so far as to allow such person to 
make a will, under the superintendence 
of an officer of the court, in order to 
guard against improper influence, and 
without discharging the proceedings en
tirely, or restoring him to full control 
of his property. Matter of Burr, 2 Barb. 
Ch. 208. 

5. Cases where the object of inquiry 

is the validity of a will, are, lastly, to be 
mentioned. In very many of these, 
allegations of undue influence, ·or of 
other grounds of contestation, are com
bined with the dispute of sanity. Such 
cases cannot aid in elucidating the test 
of testamentary incapacity. Confining 
our view to those decisions which have 
been rendered upon the simple question 
of mental capacity, we believe they will 
be fOllnd, upon the whole, to require that 
the proof of insauity to impeach a will 
should show that the testator was with
out the mental ability to recollect his 
property, and· the persons amoug whom 
it might naturally be bestowed, with 
sufficient clearness to make intelligent 
dispositions of it. Testamentary ca
pacity does not require as high a degree 
of mental power, according to the current 
of authorities, as the capacity to carry. 
on business j a person found lunatic upou 
a commission, although presumably, i~ 
not necessarily incapacitated from mak
ing a will j but it requires that the 
testator should have an intelligent recol
lection of his property,. and of the per
sons who might naturally be, or whom 
he intends to make, the objects.of his 
bounty, and be able to comprehend the 
dispositions which the will contains. If 
this measure of mental power did not 
exist at the time of execution of the 
will, it is void, independent of at.tempts 
to influence the testator. For the very 
numerous authorities ou the subject see 
U. S. Dig. tit. Wills, I. and IV. j also 
1 Redf. on Wills, 30. 

INSIMUL COMPUTASSENT. Tbey 
accounted together. These were the em
phatic words, in the Latin form, of the 
count upon an account stated, literally 
translated in the English form, and 
adopted as the name of the count. 

Insimul tenuit. One species of the writ 
of formedon brought against a stranger by 
a coparcener on the possession of the an
cestor, &C. Jacob. 

INSOLVENCY. The pecuniary con-'Z-) 
dition of a person who has not means too ~ 
pay his debts as they fall due, according 0..1 
to the usual course of business. In-I'O 
solvent, n.: a person who has not means 
to pay his debts as they fall due, accord
ing to the usual course of business. In
solvent, adj.: without means to pay 
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one's debts; also, about or concerning 
persons without means to pay their 
debts, as in the phrase, an insolvent law. 

tions collected. Herrick v. Borst, 4 Hill, 
650. 

That one cou1<1 pay if time. were given 
him does not prec\ucle insolvency. Webb 

Under bankruptcy (q. ".) we have dis
cussed the distinction betweeu bank
rnptcy and insolvency. 

v. Sachs 15 Bankr. Reg. 168. 
The fact that a debtor is under protest 

and does not pay his debts, does not estab
lish his insolvency. It must be shown that 
he has not the means of paying his debts, 
by showing that all his property and credits 
are not equal in amount to the debts due 
by him. Kock v. Bringier, 19 La. Ann. 183; 
Lea v. Bringier, ld. 197. 

In England, prior to 1861, the stat
utes distinguished between bankruptcy 
and insolvency; an insolvent debtor 
being a person not a trader who was 
nnable to meet his liabilities. And the 
term insolvency was frequently applied 
to the means of getting rid of pecuniary 
engagements, afforded by acts of parlia
ment passed for the relief of insolvent 
debtors. The principal one of modern 
enactments of this class (for a sketch of 
earlier ones see Jacob) was Stat. 1 & 2 
Vict. ch. 110, passed in 1838, which en
abled any person imprisoned for debt, 
&c., to apply, by petition to the court for 
the relief of insolvent debtors, for his 
discharge from cllstody. Then, by Stat. 
10 & 11 Vict. ch. 102, § 36, passed in 
1847, any creditor at whose suit the 
prisoner was committed might petition 
the court to have the real and personal 
estate and effects of the prisoner vested 
in the provisional assignee, for the bene
fit of his creditors. The insolvent was 
required to make a schedule of his prop
erty and debts, and to execute a warrant 
of attorney, authorizing the entering up 
of a judgment against him in the name 
of the assignee or assignees for the 
amount of his unsatisfied debts, for the 
satisfaction of which his subsequent 
lll'opel'ty was liable, and thereupon 
might, except in cases of miscondnct, 
&c., receive a discharge. 

In 1861, the acts relating to insolvent 
debtors were repealed, and the insolvent 
debtors' court abolished, by the banlmipt 
act, 2 Stat. 24 & 25 Vict. ch. 134; re
pealed in 1869 by a substitute, Stat. 32 
& 33 Vict. ch. 71. The bankrupt law 
does not make a distinction between 
bankruptcy and insolvency, though for 
certain purposes a trader stands on a 
different footing from a non-trader. 
Mozley §r W. 

The following are decisions involving 
the meaning of the latter word in vari
ous connections: 

A party whose assets are forty per cent 
above his liabilities is not to be considered 
insolvent. Hunt v. Creditors, 9 Cal. 45. 

A trader is not necessarily insolvent, al
though his assets may not, at a given date, 
satisfy all the demands against him, due or 
to become due. Bell v. Ellis, 33 Cal. 620. 

Failure to pay a single debt when due 
is not sufficient to establish insolvency. 
Driggs v. Moore, 1 Abb. U. S. 440. 

Difficulty in paying particular demands 
is not insolvency. Walkenshaw v. Perzel, 
4 Robt. 426. 

Insolvency does not mean an absolute 
inability of the debtor to pay his debts at 
some future time, upon a settlement and 
winding np of all his affairs, bnt a present 
inability to pay in the ordinary course of 
business. Thompson v. Thompson,4 Cush. 
127; Lee v. Kilburn, 3 Gray, 594. 

That the mere non-payment of debts 
does not constitute insolvency; insolvency 
is not a convertible term for a mere refusal 
to pay, although the latter may be evidence 
of it, see People v. Kerr, 37 Barb. 357; com
pare Hoyt v. Shelden, 3 Bosw. 267; Be 
Laroe, &c. Railway Co., 14 JUT. 996; Be 
Birmingham Benefit Society, 3 Sim. 421. 

Insolvency is a term of no defiuite uni
form meaning. It is, perhaps, more often 
than otherwise, understood to signify ina
bility to pay all of one's debts. The in
solvency of the maker of a note, which ex
cuses the assignee from bringing snit 
against the assignor, means inability, from 
want of property liable to execution, to 
pay any part of the given debt. Herald v. 
Scott, 2 lnd. 55. 

By insolvency, as used in the act of con
gress req lliring that in all cases of insol
vency any indebtedness of tbe insolvent to 
the United States, for duties, &c., shall 
have preference, is meant some overt and 
notorious act which the laws of the state 
recognize as insolvency. Bartlet v. Prince, 
9 Mass. 431. 

It is not every case of actual insolvency 
which operates to avoid an assignment of 
a debtor's property as against a debt due 
to the United States. Traders may be 
really insolvent, yet it may be unknown to 
them. The act gives the United States a 
preference only after some notorious act of 
insolvency, snch as a general assignment, 
absconding, followed by an attachment of 

Insolvency is the inability to pay one's property, &c. An assignment of property 
debts from one's own means. Other defini- to a particular creditor, to secure a prece-

roLL W 
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dent debt to him, does not constitute an act 
of insolvency within the act. United States 
v. King, Wall. C. Ct. 12. 

By insolvency, as used in the bankrupt 
act, when applied to traders and merchants 
is meant inability of a party to pay hi~ 
debts as they become due in the ordinary 
course of business. Toof v. Martin, 13 
Wall. 40; 1 Dill. 203; Buchanan v. Smith, 
16ld. 277; 8. P. Wager ~. Hall, ld. 684. 

A dehtor is insolvent, within the mean
ing of the bankrupt act, when he is unable 
to pay his dcbts and meet his engagements 
in the ordinary course of business, as per
sons in trade usnally do. Matter of Louis, 
13 Ben. 163; Graham v. Stark, ld. 620; 
Driggs v. Moore, 1 Abb. U. S. 440; Rison 
L'. Knapp, 1 Dill. 186. 

A 'debtor does not cease to be insolvent 
because his creditors have agreed to extend 
the time of payment on account of his pres
ent inability to pay. Rison v. Knapp, 1 
Dill. 186. 

Insolvency, in the bankrupt act, as it 
has been interpreted by all the judges of 
the courts of the United States who have 
passed upon it, means, when applied to 
traders, simply an inability to pay debts as 
they mature and become due and payable 
in the ordinary course of business, as per
sons carrying on trade usually do, in that 
which is made, by the laws of the United 
States, lawful money and a legal tender to 
be uscd in payment of debts; irrespective 
of a possibility or probability, or even cer
tainty, that at a future time, on the settle
ment and winding up of all the debtor's 
affairs, his debts will be paid in full out of 
his property. Property is not a lawful 
tender in payment of debts, and a debtor 
has no right to pay a deht with property of 
any kind. Therefore the amount of the 
trader's property is of no consequence, if 
an inability exists to pay matured debts in 
such lawful money. Be Bininger, 7 Blatchf. 
262; and see Be Lewis, 2 Am. L. T. Banlcr.7'6. 

The worcl. means a present inability to 
pay as debts mature, although this inability 
be not so great as to compel an absolute 
suspension. Rison v. Knapp, 1 Dill. 1!:!6; 
4 Banlcr. Reg. 114. 

Contemplation of insolvency is not a 
"contemplation of bankruptcy," within the 
meaning of the act of 1841. Lonergan L·. 

Fenlon, 2 Pittsb. 115. 
A corporation, like an individual, is in

solvent when it is not able to pay its debts. 
Insolvency means a general inability to 
>lns weI' in the course of business the liabili
ties existing and capa hIe of being enforced. 
Brouwer v. Harbeck, 9 N. Y. 589. 

Insolvency, in the abstract, has the same 
signification, whether applied to corpora
tions or associations, and means a general 
inability to pay one's debts; an inability to 
fulfil one's oblig-ations, according to his un
dertaldng; a general inability to answer, in 
the course of business, the liabilities exist
ing and capable nf being enforced, - not an 
absolute inability to pay one's debt at some 

future time, upon a settlement and winding 
up of all a trader's concerns; but, not being 
in a condition to pay one's debts in the or
dinary course, as persons carrying on trade 
usually do. Ferry v. Bank of Central New 
York, 15 How. Pro 445. 

That the same definition of insolvency 
which applies to ordinary traC!ers is appli
cable also to a corporation engaged in the 
manufacture and sale of pianos, see Hazel
ton v. Allen, 3 Allen, 114. 

Insolvency, in respect to a banking asso
ciation, means an insufficiency of the prop
erty and assets of the company to pay all 
its debts. Curtis V. Leavitt, 15 N. Y. 9, 199; 
see also Oakley V. Paterson Bank, 2 N. J. 
Eq. 1713; Coryell V. New Hope, &C. Bridge 
Co., 9 N. J. Eq. 467. 
, That the refusal by a bank to redeem 

its bills is prima facie insolvency, see 
Townsends V. Bank of Racine, 7 Wis. 185. 

In a time of general suspension of specie 
payments by banks, the mere fact of sus
pension by a bank of circulation is not 
proof of insolvency. A bank may be regard
ed as solvent, under such circumstances, 
which has property enough to satisfy all 
its liabilities. Livingston v. Bank of New 
York, 26 Barb. 304; 6 Abb. Pro 338. 

Insolvency, as applied to banks in the 
United States currency act (Rev. Stat. 
§ 6242), has the same meaning as is given 
to it in the bankrupt act, as applied to 
traders, - an inability to pay debts in the 
ordinary course of busiuess. Case V. Citi
zens' Bank, 2 Woods, 22; and see Jackson 
v. McCulloch, 13 Banlcr. Reg. 283. 

An insurance company cannot be said to 
be insolvent, or to act in contemplation of 
insolvency, merely because the amollnt of 
risks against which it has insured greatly 
exceeds its capital, especially if its assets 
are more than sufficien t to meet all losses 
of which it has any notice or suspicion. It 
is essential to the success of such a com
pany that its risk should exceed its capital. 
Holbrook v. Basset, 5 Bosw. 147. 

The word insolvency, in Va. Stat. March 
29, 1837, § 20, in relation to limited part
nerships, signifies that the partnership has 
not sufficient property or cffects to pay all 
its debts. M' Arthur V. Chase, 13 Gratt.683. 

Insolvency fund. A fund, consisting 
of moneys and securities, which, at the 
time of the passing of the bankruptcy act, 
1861, stood, in the Bank of England, to the 
credit of the commissioners of the insoh'ent 
debtors' court, and was, by the 26th section 
of that act, directed to be carried by the 
bank to the account of the accountant in 
bankruptcy. Provision has now been made 
for its transfer to the commissioners for the 
reduction of the national deht. Robsun 
Bkcy. 

Insolvent law. A term applied to a 
law regulating the settlement of insol
vent estates, and according a certain 
measure of relief to insolvent debtors. 
The leading features of insolvent laws, 



INSPECTION 621 INSPECTION 

as the term is generally understood in 
the United States, are, that they are 
appropriate measures of state legi~la
tion, as opposed to a bankrupt law, whICh 
IS within the sphere of congress; that 
they are suspended whenever a national 
bankrupt law is in operation, but may 
revive on its repeal; that they are not 
coufined to merchants and traders, but 
afford their relief to all classes; and 
that they provide for a sale .and distribu
tion of all available assets of the debtor 
among his creditors, and for a discharge 
of tbe debtor's person from arrest and 
imprisonment, but leave the contract or 
indebtedness existing, and liable to be 
sati~fied out of the debtor's future ac
quisittons, except that as between par
ties residing within the state, or as 
respects contracts made in the state, a 
state insolvent law may afford a com-
plete discharge. . 

INSPECTION. Looking into; ac
tual examination j observation of the 
corpus of a subject. 

Primarily, the term imports an exam
ination in which the sense of sight is the 
chief element; but it is not used as ex-
cluding other aids. . . 

The term is frequently used of an 
official examination of merchandise, 
particularly provisions, to determine 
whether they are fit for market. It 
may be used of persons, as in laws 
authorizing an examination to detect 
disease. Also, the exercise by an indi
vidual of the right or privilege of read
ing public documents and papers on 
record, or the books or papers of an 
adverse party to litigation by way of 
preparing one's own case, is called in
spection. 

Inspection law. Laws authorizing 
and regulating the appointment of in
spectors, and the official examination by 
them of produce or merchandise about 
to be offered for sale, have long been 
familiar in the statute books. The 
enactment of such laws is the exercise 
of a power recognized and sanctioned 
by unquestioned usage, and is included 
within the general legislative power of 
a state. The constitution of the United 
States recognizes such legislation by the 
states in the provision of .art. 1, § 10, 
c1. 2, that no state shall lay duties on 

imports except what may be necessary 
"for executing its inspection laws." 
The primary and proper object of such 
laws is understood to be the protection 
ofthe public health and welfare against 
unwholesome or unmarketable merchan
dise or provisions, which otherwise might 
be imposed upon ignorant or unwary 
purchasers. 

Inspection of doouments. This ex
pression is someti mes used with refer
ence to the right of a perSOll to inspect 
and take copies of docuIJtents of a public 
nature in which he is interested. More 
frequently it is used in connection. with 
the right of a party in an action or suit 
to inspect and take copies of documents 
material to his case, which may be in 
the possession of the opposite party. 

In English practice, this may be done 
by a plaintiff in a chancery suit j also by 
a defendant, when he has sufficiently 
answered the plaiutiff's interrogatories. 
For this purpose, the party desiring to 
inspect documents in his adversary's pos
session takes out a summons requiring 
his opponent to state what documents 
he has in his possession, and to make an 
affidavit in a prescribed form for that 
purpose. Hunt Eq. Pt. II. ch. 2, § 2. 
Leave to inspect documents will also, 
in certain cases, be given by a judge at 
chambers in an action at common law. 
See Stat. 14 & 15 Vict. ch. 99, § 6. And 
provisions are made for the inspection 
of documents under the judicature act, 
1875, by order xxxi., rules 11-22, in 
the first schedule to that act. 

In American practice, the power of 
courts to afford an inspection of books 
and papers was, in former years, recog
nized and exercised, upon the principles 
of equity jurisprudence j but has, in re
cent times, by the codes of reformed 
procedure and by special statutes, been 
much enlarged and facilitated. 

Deed of inspectorship. The name of 
an instrument authorized by the former in
solvent laws of England, to be entered into 
between an insolvent debtor and his cred
itors, upon a composition of the debts, ap
pointing one or more person or persons to 
inspect and oversee the winding up of such 
insolvent's affairs on behalf of the creditors. 
Wharton. 

Trial by inspection was a mode of 
trial formerly in use in England, by 
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which the judges of a court decided a 
point in dispute, upon the testimony of 
their own sense, without the interven
tion of a jury. It was allowed in cases 
where the fact upon which issue was 
taken must, from its nature, be evident 
to the court from ocular demonstration 
or other irrefragable proof, and was 
adopted for the greater expedition of a 
cause. Thus questions whether a party 
were an infant or an idiot or not" 
whether an injury was a mayhem or 
not, and the like, might be determined 
on an inspection by the judges. 

This, as a distinct method of trial, 
has been long disused. But a practice 
of allowing a subject-matter involved in 
a trial to be submitted to the jury for 
inspection, as an aid to their determina
tion, exists, though under stringent lim
itations. A strong theoretic objection 
to it is that there is no way by which 
the impressions thus made upon the 
minds of the jury can be made matter 
of record, and brought before a com-t of 
error, for pm-poses of review. In an 
action for breach of warranty of a horse, 
if the plaintiff is allowed to bring the 
horse into court, and submit him for in
spection, the verdict is almost necessa
rily final j the defeated party cannot 
make the horse an exhibit, or in any 
manner have a review, in a court of 
appellate jurisdiction, of the inspection 
thus allowed. Hence the theory of jury 
trials requires that the cause should be 
tried upon the testimony of witnesses. 

Documents, indeed, can be incorpo
rated into the record j hence original 
papers are freely submitted to the jury 
for inspection. As to other matters, 
the theory of trial and review sustains 
a general rule that the jury are to hear 
the testimony of persons who have seen 
the subject-matter of dispute, and de
scribe it, statiug the relevant facts. 
This testimony is preferred to a direct 
inspection, not only because it is usually 
more convenient, but also because it is 
more capable of judicial control and 
review. But practical necessities have 
established departures from or excep
tions to the rule. There is a well-set
tled practice, in causes involving the 
location and description of real prop
erty, of allowing the jury to go and 

view the premises. Things to which 
testhnony relates, such as the limb ()f 
plaintiff which has been injured by the 
tort for which he sues, the weapon with 
which the defendant is alleged to have 
committed the homicide with which he 
stands charged, are often brought into 
court and suhmitted to the jury. The 
proper rule may perhaps be stated thus: 
the subject-matter may be, in the dis
cretion of tHe court, submitted to in
spection by the jury, for the purpose of 
enabling them to understand the testi
mony, but not to enable them to decide 
without testimony. In other words, the 
verdict on the issue must be founded on 
testimony of witnesses or documentary 
evidence, as to the constitutive facts j 

but if it appears expedient that the 
jury, in order to understand the state
ments in evidence, should see the per
sons, places, or things to which they 
refer, the court, giving proper instruc
tions, may allow an inspection. 

INSPEXIMUS. We have inspected; 
we have examined; The emphatic word 
of the Latin form of exemplification of 
letters-patent j often applied as the name 
of such an exemplification. 

INSTALLATION. The ceremony 
of putting a dignitary or officer in full 
possession of his dignity or office. It is 
more commonly used of ecclesiastical 
dignitaries, but is not inapplicable to 
high civil officers. In the church of 
England, it is used for the induction 
(q. t •• ) of a dean, prebendary, &c., into 
possession of his stall or other seat of 
office, in the cathedral to which he has 
been appointed. In its more general 
sense, it seems to import some measure 
of public formality, like. inauguration, 
q. v. A simple qualification of a func
tionary, by taking the oath of office, 
though it would operate to invest him 
with authority, would not be called in
stall ation. 

INSTALMENT. 1. When a debt is 
divided into portions which are made 
payable at different times, these por
tions are called instalments. 

2. The older books use instalment in 
the sense of installation, q. v. 

In dignities, p08session is given by instal
ment; in rectories and vicarages, by induc
tion, - without which no temporal rights 
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accrue 'to the minister; though £!Very eccle
siastical power is vested in him by institu
tion. 2 Bl. Com. 312. 

INSTANCE COURT. One of the 
two divisions of admiralty courts. An 
"instance court" takes cognizance of 
«(on tracts made and injuries committed 
on the high seas; a" prize court" has 
jurisdiction of prizes, &C. Percival v. 
Hickey, 18 Johns. 257. See ADMlRALTY. 

INSTANTER. Instantly; forthwith; 
immediately; without delay. This word 
does not, in practice, import entire ab
sence of delay or allowance of time. It 
is usually said to mean within twenty
four hours. Compare FORTHWITH. 

INSTITOR. A term in the civil law 
for an agent; a person placed in charge 
of the property or business interests of 
another. 

INSTITUTES. Text-books, com
prising the established principles of 
jurisprudence, written out in a methodi
cal or comprehensive manner, have been 
sometimes styled Institutes; examples 
are Justinian's Institutes of the civil 
law, Coke's Institutes of English law, 
Bouvier's Institutes of the municipal 
law in the United States. The term 
does not import any thing character
istically or definitely different from 
" Commentaries" or "Treatise." 

Institutello of Gaius, or Caius. This 
is believed to be the earliest systematic 
treatise on the Roman law, and'to be the 
source and 'model of the much better 
known Institutes of Justinian. It was 
wholly lost in ancient times, and was un
known to jurists of the middle ages; but 
in 1816 a copy was discovered which has 
been the foundation of several published 
editions. 

Institutes of Justinian. Elements 
of the Roman law, in four books, com
piled by the lawyers Trihonian, The
ophilus, and Drotheus, by order of the 
emperor Justinian. The work was pro
mulgated in the year 533, and in mod
ern times has been regal'ded as a leading 
compilation of the ancient civil law. See 
CORPUS JURlS CIVILIS. Since the dis
covery, however, of a copy of the Insti
tutes of Gaius, it has appeared that the 
Institutes of Justinian are little more 
than a new edition of that work, omit
ting what had hecome obsolete, and 

iucluding the new con8titutions of J us
tinian as far as they had then been 
issued. 1 Mackeld. Civ. Law, 56. 

The Institutes of Justinian are divided 
into four books, each book into several 
titles, and every title into several parts. 
The first is called principium, which is the 
beginning of the title; and those which fol
low, paragraphs. The first book of the 
Institutes has twenty-six titles, the second 
twenty-five, the third thirty, and the fourth 
eighteen; in all there are ninety-one titles. 
'1'he division of suhjects is triple, - into per
sons, things, and actions, under which heads 
the subject-matter of the four books is com
prised. The first book, after two titles de
voted to preliminary explanations of jus
tice, law, and right, treats of the rights of 
persons; the second, third, and five first 
titles of the fourth, treat of things; and 
actions are the subjects treated of from the 
sixth title of the fourth book to the end. 
Wharton. 

INSTITUTION. 1. In a general 
sense, commencement, establishment; 
as the institution of a suit, the institu
tion of a ceremony or rule. 

2. The rules and cURtoms of a com
munity; the peculiar methods and nsages 
of the conduct of government are called 
the institutions of that people. 

3. An orgauization or establishment 
for execution of some purpose of public 
concern, as an asylum or a college, is 
called an institution. By institution, in 
this sense, is understood a permanent 
establishment, ~s contradistiuguished 
from an enterprise of a temporary char
acter. City of Indianapolis v. Sturde
vant, 24 Ind. 391. 

4. In ecclesiastical law, institution is 
an investiture of the spiritUal authority 
and duties attached to a benefice, as in
duction (q., v.) is of the temporalities. 
It is the act of conferring upon a minis
ter the spiritual charge of a church or 
parish, by a service adapted to the occa
sion. In English ecclesiastical law , in
duction and institution are kept quite 
distinct; in the usages of American 
Episcopalians, they are blended in one 
service. Staunton. 

5. In the civil law , institution signifies 
the designation by an individual of an
other to be his heir. 

Institution, in ecclesiastical usage, is 
putting a clerk into possession of a spiritual 
benefice, previous to which the oaths against 
simony and of allegiance and supremacy 
are to be taken. It is a conveyance or COlll

mitment of the cure of souls from the bishop 
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to the incumbent, whereby the benefice be
comes filled. It is thus performed: the 
clerk kneels before the ordinary, or com
missary having a deputation for that pur
pose, whilst he reads the words of the in
stitution out of a written instrument, drawn 
for this purpose, with the episcopal seal 
appended, which the clerk holds in his hand 
during the ceremony. 'l'he act of presenta
tion only gives the clerk a right ad rem, 
but institution gives him a right in re, when 
he becomes parson as to the spirituality to 
celebrate diviJie service; and may enter 
on the parsonage house and glebe, and take 
the profits of the benefice, though he can
not grant, or let, or claim a freehold in 
them, or bring an action for them till in
duction. Wharton. 

INSTRUMENT. 1. This word is 
most frequently used to denote some
thing reduced to writing, as a means of 
evidence; or by elision for written in
strument. It is nomen generalissimum 
for bills, bonds, conveyances, leases, 
mortgages, promis~ory notes, wills, and 
the like; but scarcely includes accounts, 
letters in ordinary correspondence, 
memoranda, and similar writings, where 
the creation of evidence to bind the 
party, or the establishment of an obliga
tion or title, is not the primary motive. 

2. It has also the more general sense 
of a means of accomplishing something; 
a thing useful in the execution of a pur
pose. Thus the expression instl"Uments 
of evidence might be shown by the con
nection to include all 'means of proof, 
witnesses as well as documents. 

Inatrument of aasine. An instrument 
in Scotland by which the delivery of 
"sasine" (i.e. seisin, or the fendal posses
sion of land) is attested. The form of this 
instrument is given in schedule B to Stat. 
8 & 9 Vict. ch. 35, passed in 1845. It is sub
scribed by a notary in the presence of wit
nesses, and is executed in pursuance of a 
.. precept of sasine," whereby the" granter 
of the deed" desires" any notary public to 
whom these presents may be presented" to 
give sasine to the intended grantee or 
grantees. It must be entered and recorded 
in the registers of sasines. Mozley go W. 

INSURE. To engage to indemnify 
a person against pecuniary loss from 
specified perils. Insurance: a contract 
to pay money to another, upon the oc
currence of a specified event, by way of 
indemnity for his loss thereby. Insurer: 
one who engages to pay an indemnity, 
on a destl"Uction or loss of property, to a 
persou damaged thereby. Insured, n.: 
a person who has obtained the engage-

ment of another that the latter will pay 
an indemnity for any loss the former 
may sustain by injury or destruction of 
property in which he is interested. IIl
sured, adj.: applies to property which is 
the subject of such an engagement. 

Various classes or kinds of insurance 
are in nse. Marine insurance applies to 
vesilels, cargoes, and property exposed 
to maritime risks. Fire insurance covers 
buildings, merchandise, and other prop
erty on land exposed to injury by fire. 
Life insurance means the engagement to 
pay a stipulated sum upon the death of 
the insured, or of a third person in 
whose life the insured has an interest, 
either whenever it occurs, or in case it 
occurs within a prescribed term. Acci
dent and health insurance include in. 
surances of persons against injury from 
accident, or expense and loss of time 
from disease. Many other forms might 

'exist, and several others have been to 
a limited extent introduced in recent 
times; such as insuranqe of valuables 
against theft, insurance of the lives and 
good condition of domestic animals, in
surance of valuable plate-glass windows 
against breakage. 

Insurances are usually divided, accord· 
ing to the degree of risk • contemplated , 
into common insurances, hazardons, and 
double or extra hazardons. See HAZAR

DOUS. 

Insurance or assurance is a contract by 
which one party, in consideration of a 
premium, engages to indemnify another 
against a contingent loss. The party who 
pays the premium, and is to have the ad
vantage of the security, is called the insured 
or assured; the party giving the security is 
termed the underwriter or insurer; and the 
instrument is called a policy of insurance. 

Insurances are mainly of three kinds: 
1. Marine insurances, which are in

surances of ship, goods, and freight, against 
the perils of the sea, and other dangers 
therein mentioned. 

2. Fire insurances, which are insurances of 
a house or other property against loss by fire. 

3. Life insurances, which are engage
ments to pay to the representatives of the 
assured, within a Iimi ted period from the 
date of his death, a specified sum of money, 
or to pay any such snm to the assured or 
his representatives, within a Iimitt'd period 
of the death of some other person specified 
in the policy of assurance. In the former 
case, the assUl'ed is said to insure his own 
life; in the latter case, he is said to insure 
the life of the person specified in the policy 
of assurance, who must be a person in 
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whose life the assured has an interest. It 
may be added, that, by section 10 of the 
married women's property act, 1870 (33 & 
34 Viet. ch. 93), a wife may effect a policy 
of insurance on her own or her husband's 
life, for her separate use. Mozley ~ W. 

There is this difference between life in· 
surance policies and all other kinds, that 
the latter are contracts of indemnity merely, 
and the moneys secured thereby cease to be 
payable if no damage arises; but the former, 
if duly kept up until the death of the party 
assured, are payable at all events. Dalby 
v. India, &!l. Life .Assurance Co., 15 Com. H. 
365. 

Insurable interest. Such a concern, 
right, or title in or to specific property as 
will sustain a contract to indemnify for 
its loss. An engagement to insure one 
who has no interest in the subject in
sured amounts merely to a wager upon 
its continued existence, and is, in -gen
eral, void. 

The expression insurable interest does 
not involve title; an insurable interest 
in property may exist without either 
legal or equitable title to the property, 
Buck ·V. Chesapeake Ins. Co., 1 Pet. 151; 
Carter v. Humboldt, &c. Ins. Co., 12 
iowa, 287; as in the case of insurances 
upon the right of a master to primage 
on freignt, Pedrick v. Fisher, 1 Sprague, 
565; upon the expectancy of payment to 
a mechanic for work already done upon 
a house, under a contract which post
pones payment until completion, Pro
tection Ins. Co. v. Hall, 15 B. l\1[on. 411; 
Franklin, &c. Ins. Co. v. Coates, 14 Md. 
285. Many examples of insurances sus
tained upon an interest in property less 
than a title might be given. See [1. S. 
Dig. tit. Insurance. .And, in the case of 
life insurance, the idea of title is out of 
the question. Yet, to sustain an in
surance taken out by one person npon 
the life of another, the insurer must 
have some pecuniary interest in the life: 
it may be slight, but must be real; such 
aR the interest which a husband and wife 
have in each other's lives; that which a 
creditor has in his debtor's life. 

In general, to constitute an insurable 
interest, there neea not be a legal or 
equitable title to the property insured. 
If there is a right in or against the prop· 
erty, which some court will enforce upon 
the property, a right so closely connected 
with it, and so much dependent for 
value upon the continued existence of it 

alone, as that a loss of the property will 
cause pecuniary damage to the holder of 
the right against it, he has an insurable 
interest. Rohrback v. Germania Fire 
Ins. Co., 62 N. Y. 47, 54 .. 

Insurance agent. Companies engaged 
in the business of insurance condnct its 
details largely by aid of agents. These 
are known as general agents, 01' as local 
or sub agents, according as they have a 
general oversight of the companies' busi· 
ness in a state or region of ten-itory, ur 
one employed in particular localities 
only, to receive applications and collect 
premiums. 

Insurance agent, in the internal revenue 
laws, is one who aets as agent of any fire, 
marine, life, mutual, or other insurance 
company or companies, or who negotiates 
or procures insurance for which he reo 
ceives any compensation. .Act of July 13, 
1866, § 9, 14 Stat. at L. 119. 

Insurance company. .An associa
tion or company making it their busi
ness to enter into contracts of insur
ance. Two distinct kinds of companies 
have long been known. Mutual com
panies: in these the persons illsured form 
the 'company, that is, each member COll
tributes or engages to pay, whenever 
losses shall require, a sum to a general 
fund, and losses sustained by any mem
ber are paid out of this fund. Stock 
companies: in these, members contrib
ute a capital which is liable for losses of 
the insured, and the insured pay premi
ums which form the basis of divi
dends. SOlle companies combine the 
two methods. 

Until 1824, in England, firms and com· 
panies, with the exception of two chartered 
companies, were prohibited from taking rna· 
rine insurances. The prohibition was at 
that date removed, and the business of rna· 
rine insurance placed on the same footing as 
other business, and many other companies 
have heen formed. Besides individual in· 
demnities and compaJ;lies, there are associa· 
tions formed by ship·owners, who agree, 
each entering his ships for a certain amount, 
to divide the losses between them. Such 
associations have long been known, but ap· 
pear to be on the decline since 1824. They 
appear to correspond with mutual insurance 
companies in .America. Whmton. 

That friendly societies are not insurance 
companies within a covenant to effeet a 
policy with "some respectable insurance 
company," see Courtenay v. Courtenay, 3 

. J. ~L. 519. 
Insurance policy. The documentol' 
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form of writing by which contracts of 
insurance are ordinarily evidenced. 

The weight of authority is that a 
writing is not necessary, except, indeed, 
where the statute creating a corporation 
with power to make insurances confines 
them to written policies; but here the 
reason is in the charter restriction, not 
in any principle forbidding parol con
tracts of insurance. As far as the na
ture of the contract, or the general rules 
of insurance law, or the ordinary pro
visions of the statute of frauds, are con
cerned, the contract need not be written. 
If reduced to writing, however, as it 
usually is, the document has a well
settled character and features, and is 
called a policy. 

What are called gaming or wager poli
cies are policies attempted to be effectcd 
without the insured having an insurable 
interest in the subject-matter. These 
are void. 

Double insurance. This is where the 
insured effects a second insurance with 
another company or insurer, upon prop
erty already covered by insurance. 

General insurance. General insurance 
is where the perils insured against are such 
as the law would imply from the nature of 
the contract of marine insurance considered 
in itself, and supposing none to be ex
pressed in the policy. Special insurance is 
where, in addition to the implied perils, 
further perils are expressed in the policy; 
and they may either be specified, or the in
surance may be against all perils. Van
denheuvel v. United Ins. Co., 2 Johns. Cas. 
127,150. 

Re-insurance. This is where an in
surer or company, having made inslll'ance 
upon property, obtains a third party to 
insure his or their risk. It is to be 
carefully distinguished from double in
surance, being an insurance of an in
surer's risk. Upon the winding up of 
an insurance company, it is common for 
the managers or receiver to effect an 
insurance of all the risks of the company 
in some otber company continuing 
business. The new company takes the 
place of the old one, in responsibility to 
the policy~holders, and the old one is 
practically released. This is re-insur
ance. 

INSURGENT. One who is concerned 
in an insurrection; one who rises in 
resistance to the government. 

INSURRECTION. A rising of sub
jects in resistance to their government. 
It does not seem to differ from rebellion, 
so much in having a distinct legal char
acter, as in that it presents the idea of 
a movement on a smaller scale, less ex
tensive territorially, or of briefer dura.
tion. It is a milder term than rebellion 
for a disturbance of the same general 
character and guilt. 

Title lxix. of the United States revised 
statutes regulates the steps to be takeu 
by the president, when the use of the 
military power becomes necessary for 
the suppression of insurrection. 

INTEMPERANCE. Does not neces
sarily imply drunkenness. Thus an in· 
struction "that a person who is in the 
habit of drinking intoxicating liquors in
temperately is a person who is in the 
habit of getting intoxicated, within the 
meaning of the statute," is erroneous. 
Mullinix v. People, 76 Ill. 211. 

INTEND. 1. To design, resolve, 
purpose. In this sense, the word de
notes a state of the mind beyond desire 
or wish, and this side of attempt or en
deavor. One intends to do an act when 
he not only chooses or prefers it, but 
also means to attempt it, without, how
ever, having yet done any act or made 
any movement towards it. 

2. To apply a rule of law in the na.
ture of presumption; to discern and fol
low the probabilities of like cases. 

Intended: designed, purposed; also 
presumed, imputed. Intending: de
signing, resolving; also presuming, im
puting. 

The words "intended to be recorded," 
used in a deed, in reference to a power of 
attorn~y, under which the deed purports 
to have been made, imply a covenant on 
the part of the gran tor to procure the 
power to be recorded within a reasonable 
time. Penn u. Preston, 2 Rawle, 14. 

Intendment. Certain rules of judi
cial action which are founded on cousid
erations of public policy, general con
venience, or the probabilities in like 
cases, without resting upon the circum
stances of the particular controversy, are 
called intendments. Thus it is said 
that, on an appeal, the intendments are 
in favor of the judgment under review; 
that, after verdict, intendments may be 
made in support of the judgment. • So 
it is said to be an intendment of law 
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that a man is innocent until proved 
guilty j that the courts will intend mar
riage rather than an illicit cohabitation. 
The term is very nearly equivalent to 
presumption. 

Intendment of law, is found, in old 
English law-books, used in the sense of 
the general policy or true meaning of 
law. 

INTENT; INTENTION. A de-
sign, resolve, purpose. Intentional, 
intentionally: done with design or on 
purpose. 

In criminal law, an evil intent is, 
upon familiar principles, an essential 
element in offences, with, perhaps, some 
exceptions of criminal carelessness. For 
example, a child who is too young to 
entertain a criminal intent, a hinatic 
who is disabled from forming one, or a 
person acting under an honest misap
prehension of facts, as they have no 
criminal intent, are not punishable. 
This intent, however, is not necessarily 
a purpose to violate the law; that idea 
involves knowledge of the law, which is 
not necessary to cl'iminality. What is 
to be inquired for is an intelligent pur
pose to do the act which violated the 
law. 

Intent, as used in the statute 13th of 
Elizabeth, declaring void conveyances made 
whh intent to hinder creditors, refers to the 
tendency and natural effect of the deed, 
rather than to the gran tor's actual motive. 
Whedbee v. Stewart, 40 Md. 414. 

"With intention," in an indictment, held 
equivalent to "with intent." State v. 
Tom, 2 Jones L. 414. 

" With an intent" and "for a purpose," 
are expressions almost ahsolutely identical in 
meaning. Commonwealth v. Raymond, 97 
Mass. 567. 

Intention, when used with reference to 
the construction of wills and other docu
ments, means tbe sense and meaning of it, 
as gathered from the words used tberein. 
Parol evidence is not ordinarily admissihle 
to explain this. When used with reference 
to civil and criminal responsibility, a per
son who contemplates any result as not un
likely to follow from a deliberate act of his 
own, he may be said to intend that result, 
whether he desire it or not. Thus, if a man 
should, for a wager, discharge It gun among 
a multitude of people, and any should be 
killed, be would be deemed guilty of intend
ing the death of such person; for every man 
is presumed to intend the natural conse
quence of his own actions. Intention is 
often confounded with motive, as when we 
speak of a man's" good intentions." Moz
leg!t W. 

INTER. Among; between. A Latin 
preposition used in many phrases, among 
which are the following: 

Inter alia. Among other things. 
Inter alios. Between other persons j 

between those who are strangers to a 
matter in question. A transaction be
tween such persons is termed res inter 
alios acta, q. v. Thus it is common to 
say that a judicial proceeding cannot 
affect a party before the court, because 
it was res inter alios acta. 

INTERCOMMONING. When the 
commons of two adjacent manors join, and 
tbe inhabitants of both have immemorially 
fed their cattle promiscuously on each 
other's common, this is called intercom
moning. Termes de la Ley; Gowel; Jacob; 
Brown. 

INTERCOMMUNING. Letters of in
tercommuning were letters from the Scotch 
privy council passing (on their act) in the 
king's name, charging the lieges not to reset, 
supply, or intercommune with the persons 
therehy denounced; or to furnish them with 
meat, drink, house, harbour, or any other 
thing useful or comfortable; or to bave 
.my intercourse with them whatever, under 
pain of heing repute art and part in their 
crimes, and dealt with accordingly; and de
siring all sheriffs, hailies, &c., to apprehend 
and commit such rebels to prison. Bell. 

Inter conjuges. Inter virum et ux
orem. Between husband and wife. 

Inter conjunctas personas. Between 
conjunct persons. By the act 1621, cap. IS, 
all conveyances or alienations between con
junct persons, unless granted for onerous 
causes, are declared, as in a question with 
creditors, to be null and of no avail. Con
junct persons are those standing in a cer
tain degree of relationsbip to each other, 
such, for example, as brothers, sisters, sons, 
uncles, &c. These were formerly excluded 
as witnesses, on account of their relation
ship; but this, as a ground of exclusion, 
has been abolished. Trayn. Max. 

Inter partes. Instruments in which 
two persons unite, each making convey
ance to, 01' engagement with, the other, 
are called papers inter partes - between 
parties - in distinction from those in 
which one party only does the act, makes 
the conveyance, &c., set forth, as in a 
deed poll, a will, a bill of sale, a promis
sory note. 

Inter regalia. Among the things be
longing to the sovereign. Among these are 
rights of salmon fishing, mines of gold and 
silver, forests, forfeitures, casualties of su
periority, &c., which are called regalia mi
nora, and may he conveyed to a subject. 
The regalia majora include tbe several 
hrlUlches of the royal prerogative, which 
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are inseparable from the person of the 
sovereign. Trayn. Max. 

Inter rusticos. Among the illiterate. 
Inter se, or inter selle. Between them

selves. 
Inter vivos. Between the living; 

between living persons. This phrase is 
chiefly applied to gifts, to distinguish 
an ordinary gift from a gift made in 
contemplation of death, termed donatio 
mortis causa, q. v. The expression also 
distinguishes transfers of real estate by 
conveyance from devises. 

INTERDICT. 1. In the Roman law 
interdict was the name of a species of 
remedy, often said, somewhat loosely, to 
correspond to the modern injunction. 
Jacob; Brown. In its principal form or 
use it did resemble injunction; but the 
uses and scope of it varied at different 
periods. In early times, it seems to 
have been a simple prohibition, by the 
preetor, ancillary to an action involving 
rights of possession, forbidding that 
either party should do any thing to affect 
the possession until the right had been 
determined. In the time of Gaius, it 
had been developed into an extraordinary 
action, by which a summary decision of 
the right of possession might be obtained. 
It was employed in three forms, known 
as the prohibitory, the exhibitory, and 
the restitutory interdict. The first seems 
to have corresponded more nearly to the 
original form of the remedy; it prohib
ited interference with the subject-matter 
in controversy, and operated much like 
the equitable remedy of injunction. Th!\ 
second called for an exhibition of ac
counts, like a modern decree for an 
accounting. The thhd was in the nature 
of a .decree that a possession lost by force 
should be restored to the party. See 
Runter's Rom. Law, 835. 

2. In Scotch law, it is an order of the 
court of sessi'on or of an inferior court, 
pronounced, on cause shown, for stopping 
any act or proceedings complained of as 
illegal or wrongful. It may be resorted 
to as a remedy against any encroach
ment either on property or possession, 
and is a protection against any unlawful 
proceeding. Bell. 

3. In ecclesiastical law, a censure 
prohibiting the administration of re
ligious ordinances and divine service, 

either to particular persons or within 
designated territorial limits. 

INTERDICTION. In French law, a 
person over twentyo(}ne years of age, if he 
is in a habitual state of imbecility or in
sanity, may be excluded the management 
of his goods, upon the application of any of 
the relatives, or, they failing, on the appli
cation of the procureur du roi, to the court 
of first instance, who will thereupon direct 
an inquiry before the conseil de famille. The 
interdiction may be either absolute or lim
ited: in the case of a limited interdiction, 
the party is able to act, with the approval 
of a conseil judiciaire. _ 

INTERESSE. Interest. The inter
est of money; also, an interest in lands. 
The word, in the latter sense, includes 
all estates, rights, and titles that one 
may have of, in, to, or out of lands. 

Interesse termini. An interest in 
a. term. A right to the possession of a 
term at a future time, as distinguished 
from a term of which the lessee is in 
actual possession. It is that species of 
property or interest which a lessee for 
years acquires in the lands demised to 
him, before he has actually become pos
sessed of thOSGl lands; as distinguished 
from that property or interest vested in 
him by the demise, and also reduced 
into possession by an actual entry upon 
the lands and the assumption of owner
ship therein, and which is then termed 
an estate for years. Thus, where an 
estate for years in lands is granted to 
commence at a future period, the gran
tee, of course, cannot enter until that 
period has arrived j but still he has ac
quired a kind of estate, or at least inter
est, in the lands; and the estate or interest 
so acquired, and which he will con
tinue to have until the period at which 
the term is to commence shall arrive, 
and he shall have entered upon the pos
session of the lands, is simply an interesse 
termini. 

INTEREST. 1. A claim to advan
tage or benefit from a thing; any right 
in the nature of property, but less than 
title; a partial or undivided· right j a 
title to a share. 

In this sense, the word is used in a 
great variety of ways, and with many 
different shades of meaning. Its chief 
llse seems to designate some right at
taching to property which either cannot 
or need not be defined with precision i 
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hence it occurs in many connections 
whel'e its meaning is vague, not from 
any peculiarity in the word, but because 
there was no certain, definite meaning 
to be expressed. In some connections, 
it seems to be used as including title, 
but as broader, and chosen because more 
comprehensive, as in the rules that ac
tions shall be brought in the name of the 
real party in interest, that 'contracts for 
sale of any interest in real property must 
be in writing. SometimeR it seems to 
mean advantages less than title, as in 
the expression that a lessee, before en
t1'Y, has 'no estate in the land, bnt only 
an interest in the term. Sometimes it 
is added to words of more definite mean
ing, appal'ently only by way of precantion 
that no conceivable claim shall be omitted, 
as in conveying all one's right, title, and 
interest. Sometimes it signifies an nnde
fined share, as in saying that one has an 
interest in a business, that a master was 
promised an interest in the freights. 

Interest, in.one legal signification, means 
the estate or property which a man pos
sesses either in land or chattels, the quan
tum of which, of conrse, depends upon the 
title under which he holds, and which, 
therefore, varies in exact proportion to the 
different titles under which property can be 
held. Thus,.in land, a man may be possessed 
of a freehold interest, or of an interest less 
than freehold; which main classification 
may again be divided into his interest in 
fee-simple, fee-tail, or for life, or his interest 
for a term of years, or at will. So, also, 
with regard to the interest or property in 
goods and chattels, it may be either joint 
or several: joint, if shared with others (as 
with the part owners of a ship); several, if 
possessed by one person exclusively, or by 
more than one, their interests, however, not 
being in common. Brown. 

Interest, in a provision peculiarly worded, 
in a deed of settlement giving a wife power 
of appointment over the interest, rents, and 
profits conveyed by the deed, was held to 
mean estate, on the grounds that .. rents 
and profits" sufficiently covered the idea of 
income; that interest might as well mean 
estate or property as annual revenue; and 
that, unless it were so construed in this 
deed, no provision was made for final dis
posal of the inheritance or fee. Ladd v. 
Ladd, 8 How. 10, 29. 

2. A bias or inclination of mind, 
actnal or presnmable, founded upon a 
claim to advantage or liability to loss j 
Bome snch relation to a matter in contro
versy as will give rise to a pecuniary 
gain or loss, from the event. 

There is a familiar use of the word to 
signify a favorable mental inclination, 
as in the expressions, a wife may be ex
pected to take an interest in her hus
band's business j brokers are paid by 
commissions, to increase their interest 
in effecting sales. This, however, is a 
pnrely vernacular nse of the term, and 
beyond the scope of this work. The 
technical sense now under consideration 
is a modification, perhaps, of this vernac
ular one, bnt involves the element, im
portant to be recognized, of prospect of 
gam or loss, as the reason of the mental 
inclination designated. When a witness 
is caned incompetent from interest, or a 
judge or juror is pronounced disqualified 
becanse interested, the meaning does not 
include all kinds of bias, bnt a bias 
resting npon some pecunial'Y gronnds, -
some inclination wh~ch the law imputes 
to the individual on account of a proba.
bility of gain or loss, and because such 
probability might in ordinary cases di
vert the action of the mind in testifying 
or deciding. 

Interest, in a statute that no witness shall 
be excluded by interest in the event of the 
suit, means concern, advantage, good, share, 
portion, part, or partiCipation. Fitch v. 
Bates, 11 Barb. 471. 

The fees which the law gives for the 
performance of official duties in relation 
to civil or criminal proceedings do not 
constitute an interest in the proceedings. 
They are regarded simply as an equiva
lent for the service performed. A magis
trate is not disqualified by interest to render 
a judicial decision because it will call for 
further official action, in which he will re
ceive official fees. Commonwealth v. Kee
nan, 97 Mass. 589. 

3. A compensation, usually reckoned 
by percentage, for the loan, use, or for
bearance 'of money. 

The sum lent is called the principal, 
the sum agreed on as interest is called 
the rate per cent, and the principal and 
interest, added together, is called the 
amount. 

Interest is distinguished into simple 
and compound. Simple interest is that 
which is paid for the principal or sum 
lent, at a certain rate or allowance, made 
by law or agreement of parties. Com
pound interest is when the arrears of 
interest of one year are added to the 
principal, and the interest 101' the fol
lowing year is calculated on that aecu-
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mulation; in other words, interest upon 
interest. 

The amount of interest which may be 
taken is in most jurisdictions limited by 
law. This limitation does not, however, 
enter into the meaning of the word; 
that is, the word interest does not nec
essarily import a lawful charge for URe 
of money, a compensation within the 
rate allowed. It may extend to a charge 
beyond what is allowed. Such a charge 
is called excessive or unlawful interest, 
or usury, q. v. 

When a loan made to facilitate a mer
cantile adventure at sea is put at risk 
upon the event of the voyage, the lender 
is not'restricted to the rate allowed upon 
loans made to be repaid absolutely, but, 
in view of his risk, is permitted to con
tract for a higher rate. See F<ENUS 

NAUTICUM; MARINE INTEREST. 

Interest on money is a certain profit 
for the use of a loan. Dry Dock Bank v. 
American Life Ins. & Trust Co., 3 N. Y. 
344,355. 

Interest is the premium allowed by law 
for the use of money. Gaar v. Louisville 
B. Co., 11 Bush, 180. 

In a bond to pay the "interest" of a 
fund for one's lifetime support, this word 
was construed in its usual sense of a com· 
pensation for the forbearance of money, and 
not otherwise to create a trust. Granger v. 
Pierce, 112 Mass. 244. 

Interest is an accessory or incident to 
principal. The principal is a fixed sum, 
the accessory is.a constantly accruing one. 
The former is the basis on which the latter 
rests. Interest cannot, by mere implication 
of law, sustain the double character of ac
cessory and prindpal. After interest has 
accrued, the parties may, by their contract 
or acts, change its character to that of prin. 
cipal, and then interest upon it may com· 
mence to run. But it does not become 
principal so as to draw interest merely be
cause it has become due. In other words, 
in terest is not compounded, except by agree
ment of parties. Doe v. Warren, 7 Me. 48. 

A promissory note for a certain sum with 
"annual interest" requires the payment of 
tbe interest annually. The expression de
scribes not merely the mode of computing 
the interest, but also the time of payment. 
Catlin v. Lyman, 16 n. 44. 

Two kinds of interest are known (to the 
laws of Spain): judicial or legal, and con
ventional or customary. Judicial interest 
is a certain rate of interest established and 
declared by a general law of the country, 
to be computed. from the time of a judicial 
demand, in all cascs in which no express 
stipulation is made. Conventional interest 
is a certain rate of interest agreed upon by 
the parties, which may be more or less than 

the rate established by the general law 
of the country, according to the usage of 
the l?articular place, and regulated by the 
relative value of the sum loaned and the 
profits arising from the use. Miner v. Bank 
of Louisiana, 1 Mart. (La.) 20; Fowler v. 
Smith, '2 Cal. 668. 

INTEREST REIPUBLICA!:. It 
benefits or concerns the republic; it is for 
the advantage of the government or of the 
state. These words are the commence
ment of several maxims. Ordinarily, 
they do not relate particularly to repub
lics in the technical sense, of a form of 
government distinguished from a mon
archyor a democracy, but refer to the 
public interest, the general welfare, the 
state or commonwealth in the sense of 
the body politic and irrespective of dis
tinctions as to form of government. The 
meaning is not, " it is for the interest of 
a republic" as distinguished from other 
kinds of government that such and such 
things shall be done, but "it is for the 
general interest as represented by the 
government," whatever the form may 
be, and as distinguished from individual 
or private interests, that they shall be 
done. 

Interest reipublioal ut pax in reg
no oonservetur, et qUalounque paoi 
adversentur provide deolinentur. It 
benefits the state that peace be preserved 
in the kingdom, and that whatever 
things are adverse to peace be pru
dently declined. 

Interest reipublioal ne malefioia 
remaneant impunita. It concerns the 
state that crimes should not remain un
punished. 

Interest reipublioal quod homines 
oonserventur. It concerns the state 
that men be preserved. 

Interest reipublioal res judioatas 
non reaoindi. It concerns the state 
that things adjudicated be not rescinded 

Interest reipublioal suprema homi· 
num testamenta rata haberl. It con
cerns the state that men's last wills be 
confirmed. 

Interest' reipublioal ut oaroeres 
sint in tuto. It concerns the state 
that prisons be in security. 

Interest reipublioal ut quilibet re 
sua bene utatur. It concerns the 
state that every one uses his property 
properly. 
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Intereat reipubUcaB ut sit finia 11-
tium. It COllcern8 the state that there 
be all end of lawsuits. This maxim is 
often quoted, and has a wide application. 
To this doctrine may be referred the 
principle of the limitation of actions, 
the statutes of set-off, which were en
acted to prevent the necessity of cross
actions, and the rule which forbids cir
cuity in legal proceedings; in accord
ance with which a court of law will 
eudeavor to prevent circuity and multi
plicity of suits, where the eircumstances 
of the litigant parties are such that, on 
changing their relative positions of 
plaintiff and defendant, the recovery by 
each would be equal in amount. Carr 
v. Stephens, 9 Barn. {r C. 758; Penny 
u. Innes, 1 Cromp. M. {r R. 439; Simp
son v. Swan, 3 Camp. 291. 

INTERFERENCE. This word is 
used in patent law in a technical sense, 
under the provision of Rev.' Stat. 
§ 4904, prescribing proceedings when
ever an application is made for a pat
ent which, in the opinion of the commis
sioner, would interfere with any pending 
application, or with any unexpired pat
ent. It is held that two patents inter
fere only when they claim, wholly or 
partially, the same invention. That is 
what constitutes an interference. Gold, 
&C. Separating Co. tI. United States Dis
integrating Ore Co., 6 Blatchf. 307; 3 
Fish. Pat. Cas. 489. . 

When an examination of an applica,., 
tion for a patent discloses reason to be
lieve an interference is involved, the 
commissioner directs an investigation to 
be made, for the purpose of determining 
which of the claimants was the first to 
make the invention, or that portion of 
it from which the interference results. 
If the interference is between two appli
cations, a patent will be finally granted 
to him who is shQwn to be the first in
ventor, aud will be denied, so far as the 
point thus controverted is concerned, to 
the other applicant. But if the inter
ference is between an application and a 
previous patent, all that can be done is ,to 
grant or withhold from the applicant the 
patent he asks. There is no power in 
the patent office to cancel the existing 
patent. If the patent is granted, the 
two patentees will stand upon a footing 

of . equality, and must settle their rightB 
by a resort to the courts. 

In interference cases, each party is 
allowed to take the testimony of wit
nesses, in accordance with established 
rules. 

INTERIM. Meanwhile; in the mean 
time. 

Interim ourator. A person appointed 
by justices of the peace to take care of the 
property of a felon convict, until the ap
pointment by the crown of an administra
tor or administrators for the same purpose. 
(Stat. 33 & 34 Viet . ch. 23, §§ 21-26; 4 Steph. 
Com. 462; Cox ~ Saunders' Cr. Law, 442-
445,) Mozley!t W. 

Interim order. An order to take ef
fect provisionally, or until further direc
tions. The expression is used especially 
with reference to orders given pending an 
appeal. Mozley ~ W. 

INTERLINEATION. The act of 
wri tillg between the lines of an instru
ment; also, sometimes, whatever is 
written between lines. 

The word interlineation does not include 
an erasnre, Didier v, Warner, 1 Code R. 42. 

INTERLOCUTORY. Done between 
the commencement of a suit and its 
final determination; incident to and 
during the progress of an action; that 
which decides, not the cause, but only 
some intervening matter relating to the 
cause. Mora v. Sun Mutual Ins. Co., 
13 Abb. PI'. 304. See FINAL. The 
principal use of the tenn is in distin
guishing determinations which are not 
reviewable in a higher court, on appeal 
01' error, from 'those which, being ·final, 
may be carried up for review; 'and nu
merous cases upon what decisions are 
interlocutory are collected, U. S. Dig. 
tit. ApPEAL; ERROR. 

Interlocutory costs. Costs accru
ing upon proceedings in the intermedi
ate stages of iI. cause, as distinguished 
from final costs, such as the costs of 
motions. 

Interlocutory decree. A decree 
that is not final, and does not conclude 
tlle suit. It seldom happens in equity 
suits that the first decree can be final; 
for, if any matter of fact is strongly con
trovel·ted, the court usually directs an 
inquiry in chambers to be made, after 
which the matter is to come on again 
for further consideration, and the final 
decree is therefore suspended until the 
result of such inquiry is made known. 
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Such decree, contemplating and requir
ing further judicial action, is called in
terlocutory. Examples are: 

A decree intended to preserve the 
property in dispute, and to keep it with
in the control of the court until all the 
rights of the parties concerned can be 
passed upon, is interlocutory only. For
gay v. Conrad, 6 How. 201; McKim v. 
Thompson, 1 Bland, 150. 

A decree which declares the rights of 
the parties, and directs a reference, pre
liminary to ascertaining the amount for 
which the defendants will finally be 
held responsible, Kane v. Whittick, 8 
Wend. 219; decrees directing foreclo
sure, a partition, a sale, or a resale, 
but involving a necessity for a confir
mation, or decree of distribution, &c., 
in the future, McMurtry v. Glasscock, 
20 Mo. 432; Cork v. Knickerbocker, 11 
Ind. 230; Hunter v. Miller, Id. 356; 
Carr v. Hoxie, 13 Pet. 460; Clifton v. 
Livor,24 Ga. 91'; Demaray v. Little, 17 
Mich. 386; Gudgell v. Mead, 8 Mo. 53; 
Allen v. Belches, 2 Hen. ~ M. 595. 

Interlooutory judgment. In prac- ' 
tice according to the course of the com
mon law, or in civil actions brought in 
the states which have adopted codes of 
reformed procedure, "interlocutory" is 
·applied to a judgment that is not final, 
but which is given upon some plea, pro
ceedi ng, or default occDlTing in the course 
of the action, and which does not termi
nate the suit. In common-law practice, 
the term includes judgments on demur
rer, or on verdict for the defendant on 
certain dilatory pleas called pleas in 
abatement, those which are given when, 
although the right of the plaintiff in the 
action is established, yet the amount of 
damages he has , sustained is not ascer
'tained, which cannot be done without 
the intervention of the jury. This hap
pens when the defendant in an action 
suffers judgment by default, or confes
sion, or upon a demUiTer, in any of 
which cases, if the demand sued for he 
damages, and not a specific sum, then a 
jury must be called to assess them; there
fore, the judgment given by the court 
previous to such assessment by the jury 
is interlocutory and not final, because 
the court knows not what damages the 
plaintiff has sustained. In practice 

under the codes, as the jurisdiction ex
ercised by judgment includes both equi
table and legal suits, the phrase interloc
utory judgment is substantially coex
tensive with its sense in both law and 
equity practice, strictly so called. 

Interlooutory order. An interlocu
tory order is an order made during the 
progress of a suit upon some incidental 
matter which arises out of the proceed
ings; an order made upon a point where
by some right or principle is established 
in the cause on which a final decree de
pends, or which determines or directs 
some matter or thing which is necessary 
to the making of the final order 01' de
cree. The term is applied in all 
branches or pra.ctice, common law, 
equity, and admiralty, and under the 
state codes. 

INTERMEDDLE. An injunction 
order, forbidding the defendant to intermed
dle with property, means to meddle with it 
improperly; to do something to or with it 
that may affect injuriously the plaintiff's 
rights in the action. It does not mean that 
the defendant shall not take care of or pro
tect such property. McQueen v: Babcock, 
41 Barb. 337. 

INTERN. Has been recently used, 
as a transitive verb, in the sense of to 
restrict or shut up a person, as ~ politi
cal prisoner, within a limited territory. 
Thus to intern within a city corresponds 
with to imprison in a building. 

INTERNATIONAL LAW. The 
law of nations; that system of rules rec
ognized by common consent among civ
ilized peoples, by which subjects of com
mon concern, such as the effect to be 
given by oue to the laws of another; the 
conflict of laws of different sovereign
ties; the rights of commerce upon the 
high seas i the rights of emigl'ation and 
asylum, and the return of fugitives; the 
conservation of peace; the obligations 
of neutrality; the conduct of war ; and 
effect of captures and conquests, - are 
adjudicated. 

The different states of Christendom 
are combined hy religious faith, by civ
ilization, by science and art, by conven
tions, and by usages 0" ideas of right 
having the moral force of law, iuto a. 
community of nations, each politically 
sovereign and independent of the other, 
but all admitting much interchange of 
legal rights 01' duties. In their lIlutual 
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intercourse, the nations recognize, and 
more or less obey, certain rules of right, 
partly natu)'al and partly conventional, 
which oblige their consciences and con
trol their actions, in war as well as in 
peace, and which constitute the law of 
nations. This law of nations is subdi
vided into two great parts: one, which 
treats of the reciprocal duties and rights 
of nations personified, and in their public 
relation as nations; and another, which 
treats of the duties and rights of each 
nation in its relation to individuals of 
another nation. As respects the United 
States, this law of nations, although not 
specially adopted by the constitution, or 
any municipal act, is deemed essentially 
a part of the law of the land. lOp. 
Att.-Gen. 27; 7Id. 18; Id. 229. 

International law is divided into two 
branches: public international law, 
which comprises the rights and duties 
of sovereign states towards each other; 
and private international law, which 
comprises the rights and duties of 
the subjects of different states to
wards each other, and is mainly con
versant with questions as to the particu
lar law governing doubtful cases. Moz
ley ~ W.; Field's Draft Code, § 8. Of 
the questions between a soveJ'eign state 
and citizens of another state, some are 
generally reckoned as belonging to one 
of these branches and some to the other. 
Thus the question of capturing contra
band goods would be deemed to belong 
to public international law, but the 
question how far legacy duty is payable 
by a foreigner would be deemed to be
long to private international law. The 
place of many of such questions is diffi
cult of assignmeut. 

INTERPLEADER. The name of a 
remedy allowed where the right to some 
subject-matter is in controversy between . 
two claimants, while the thing itself is 
in the possession of a third person who 
makes no claim to it, and has no other 
interest in it than to deliver it to the 
true owner, and be protected against the 
claims of the competitor. 

The older books speak of interpleader 
as if it were incidental and peculiar to 
the action of detinue. But it has long 
·been extensively .used as an equitable 
remedy, and is best known ill that as-

pect. By statute in'England it has been 
extended in courts of law. . 

A bill of interpleader lies where two or 
more persons severally claim the same 
thing nnder different titles or in separate 
interests from one another, who, not claim
ing any title or interest therein himself, 
and not knowing to which of the claimants 
he ought of right to render the debt or duty 
claimed, or to deliver the property in his 
custody, is either molested by an action or 
actions brought against him, or fears that 
he may suffer injury from the conflicting 
claims of the parties. Under these circum
stances, he may apply to a court of equity 
to be protected, not only from heing com
pelled to payor deliver the fund or thing 
claimed to both the claimants, but also 
from the vexation attending upon the suits 
which may be instituted against him. Gib
son v. Goldthwaite, 7 Ala. 281; 2 Story Eq. 
112; 1 Smith E'I' Pro 468. 

The appropnate allegations in a bill of 
interpleader are, that two or more persons 
have preferred a claim against complainant; 
that they claim the same thing; that the 
complainant has no beneficial interest in the 
thing claimed; that he cannot determine, 
without hazard to himself, to which of the 
defendants the thing of rifht belongs. 
Atkinson v. Monks, 1 Cow. 69 . 

INTERPRET. To ascertain the 
meaning of language; to translate 
orally from one tongue to another. 
Interpretation: the art or act of ascer
taining the meaning of language, 01' 

of expressing its meaning in another 
tongue. Interpreter: one who restates 
the testimony of a witness testifying in 
a foreign tongne, to the court and jury, 
in their language. 

The words " interpretation" and 
" construction" are used interchangA
ably by many law write)'s, but some au
thorities wanant a distinction. 

Dr. Lieber (Leg. ~ Pol. Hermen.) de
fines interpretation as the art of finding 
out the true sense of any form of words; 
that is, the sense which their author in
tended. Professor Parsons (2 Contr. 
491, note a) says that interpretation 
properly precedes construction, but it 
does not go beyond the written text. 

Rutherforth (2 In.~t. 314) defines in
terpretation as consisting in finding out 
or collecting the intention of a writer, 
either from his words OJ' from other con
jectures, or from both. And he divides 
it into three sorts: literal, which is where 
we collect the intention from the words 
used only; rational, where the words do 
not express his intention perfectly, but 
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either exceed it or' fall short of it, so 
that we are to collect it from probable 
or rational conjectures only; and mixed, 
where the words, although they do ex
press his intention when they are rightly 
understood, yet are in themselves of 
doubtful meaning, and we are forced to 
have recourse to conjectures to find out 
in what sense they are used. This doc
trine seems to use" rational interpreta
tion" in substantially the same sense as 
the "construction" of Dr. Lieber's 
definition. 

The rules of interpretation or con
struction, whichever term is employed 
to designate the process of determi,ning 
the effect of language in a written in
strument, vary materially with the na
ture of the document. 

Simple agreements. When these are to 
be interpreted, the lawful, honest intent 
in which the parties probably nnited is 
the leading guide; and to ascertain this, 
the courts enquire for and consider all 
the attendant circumstances, the known 
desires of the parties in making the con
tract, the usages of the bnsiness in 
which they were dealing, and the legal 
conditions; but discard any testimony 
of the oral negotiations; these are deemed 
merged in the writing, and any declara
tion by either party (or of the draughts
man) as to what he individually meant. 
But the intent songht for is not the ac
t ual design of the author of the writing, 
unqualifiedly. 

Specialties. Many of the sealed in
struments, and particularly conveyances 
of land are subject to technical rules 
governing the interpretation of particu
lar words, which the courts will not re
lax, merely because the parties may 
have intended something different 
from the technical signification. A 
deed is not treated as subject to the 
rule of giving effect to the intent, in 
the same degree as a simple contract. 

Negotiable instruments. As these are 
framed in established forms, for the ex
press purpose of being sold from hand 
to hand in commerce, they are liable to 
be enforced, in favor of remote purchas
ers, according to the commercial meaning 
of the words, rather than the maker's 
intention. 

Wills. In the elucidation of these, 

the doctrine of giving effect to the ac
tual intent is ca1'1'ied very far. Interpre
tation is little else than ascertaining 
what the testator in fact designed. 

Judgments, and statutes. In the inter
pretation of these there must be much 
qualification of the doctrine. 

The foregoing remarks are made with 
sole reference to explaining words by 
means of others in the same tongue. 
Interpret and interpretation are .also 
used in law proceedings in the vernac
ular sense of translate and translation, 
meaning, to set forth the sense of words 
of a foreign tongue in equivalents of 
our own; and interpreter is almost al
ways used in this signification. 

INTERREGNUM. A vacancy in 
the government, or in the highest official 
position or supreme head of a govern
ment; the period during which such 
a vacancy exists. 

INTERROGATORIES. Formal in
quiries or questions, exhibited in writ
ing, for the judicial examination of a 
party or witness. 

Direct 01' original interrogatories are 
those which are put on behalf of the 
party calling a witness. Cross interrog
atories are those which are interposed 
by the adverse party. 

Interrogatories are customarily em
ployed in several judicial proceedings. 
A bill in equity looking towards a dis
coveryis accompanied by interrogatories 
which the defendant must answer nnder 
oath. In proceedings for a contempt, 
one of the first and fundamental steps is 
to propound interrogatories to the persol\ 
accnsed, to elicit precisely what acts 
snpposed to be in contempt he has 
really done, and what were the attend
ing circumstances, and his actual motive; 
and his answers to these may relieve 
him of the charge. The examination 
of a witness taken out of conrt upon a 
commission is conducted by means of 
interrogatories, prepared by the parties, 
settled by the court, and annexed to the 
commission as a guide to tbe officer 
taking the examination. 

INTERSECTION. The point of in
tersection of two roads is the point where 
their middle lines intersect. Springfield 
Road, 73 Pa. St. 127; compare Pit~sburg 
v. Cluley, 74 !d. 259; Falls v. Rels, Id. 
439. 
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INTERVENE. To put forward a ing prosecutions) as an implied repeal of 
defence, in a suit to which one has not tbe earlier law. Tbe later act is not re-
b f ·· pugnant to the former; but tbe two. may 

een made a party, 0 one's mterest 111 well stand together For the term intoxi-
the subject-matter. Intervener or inter- eating liquors includes a larger class than 
venor: one who, not being made a party "spiritous liquors." The two expressions 
in a suit in which he is interested, ap- bear the relation to each other of genus 
il . h' . and species; all spiritous liquors arc in-

p es to be heard m it, as to IS 1I1terest. toxicating, but all intoxicating liquors are 
Intervening or intervention: the act or not spiritous. Hence although" spiritous " 
practice of applying to come in and de- is stricken out of the statute, yet if "in
fend a suit in which the applicant is not toxicating" is simultaneously substituted, 

there is no IUoment of time when selling 
a party. spiritous liquors is not prohibited. Com-

INTESTATE. Without a will. The monwealth v. Herrick, 6 Gush. 465. 
word is used both as an adjective and as INTRA. Within; in; near. 
a noun. Thus a person is said to die Several phrases which in classical 
intestate when he dies without making Latin are introduced by this preposition, 
a will, or dies without leaving any thing by the usage of modern law writers be
to testify what his wishes were with gin with the preposition infra; as to 
respect to the disposal of his property which phrases see that word. 
after his death; also the person him- INTRUSION. Is used in a technical 
self who has died without a will is sense to denote the wrong of taking pos
meant. Thus, in speaking of the prop- session of real property by one who has 
erty of a person who has thus died, it is no color of title, to the prejudice of ~he 
COlUlUon to say the intestate's property; tenant next in remainder or reversion. 
i.e., the property of the. person dying in Intruder: the person who thus takes 
an intestate condition. Hence intestate possession.· 
is both the opposite to testator, the lat- Blackstone ~3 Com. 169) ranks intru
ter word signifying a man who dies hav- sion as a species of injury by ouster, or 
ing made a will; and to testate, which amotion of possession from the freehold, 
means having made a will. and states it to be the entry of a stranger, 

INTOXICATE. Generally relates to after a particular estate of freehold is 
the use of strong drink. Intoxicated, used determined, before him in remainder or 
without words of qualification, signifies a reversion. It happens, he says, where 
condition produced by drinking intoxicat- a tenant for a term of life dies seised of 
ing spirituous liquor, and is equivalent to 
drunk. No additional word is needed to lands and tenements, and a stranger en-
convey this idea. It is sometimes said that ters thereon, after such death of the 
a person is intoxicated with opium, or tenant, and before any entry of him in 
with etber, or with laughing-gas; but this remainder or reversion. The difference 
is an unusual or forced use of the word. 
A complaint under a statute authorizing between intrusion and abatement he 
proceedings against persons found intoxi- states to be that an abatement is al
cated, which avers that defendant was ways to the prejudice of the heir or 
found intoxicated, is in this respect suffi- immediate devisee; an intrusion is al
cient, and need not allege upon what he be-
came so. State v. Kelley,47 Vt. 294. ways to the prejudice of him in remain-

INTOXICA TING LIQUORS. Those der or reversion: so that an intrusion is 
the use of which is ordinarily or commonly always immediately consequent upon 
attended with entire or partial intoxication. the determination of a particular estate; 
People v. Zeiger,6 Parle. Gr. 355. an abatement is always consequent upon 

The terms intoxicating liquor and spiritu-
ous liquor are not synonymous. All spiritu- the descent or devise of an estate in fee-
ous liquor is intoxicating, but all intoxicat- simple. 
ing liquor is not spirituous. Fermented According to Termes de la Ley, the 
liquor, though intoxicating, is not spiritu- word is also applied to copyholds, when 
ous, because not distilled. Commonwealth 
v. Grey, 2 Gray, 501; Commonwealth v. a stl'anger enters or intmdes before the 
Livermore, 4 Jd. 18. reversioner or remainder-man, after the 

A statute amending a previous statute determination of the particular copyhold 
prohibiting the sale of spiritous liquors, by estate. 
striking out the word "spiritous" wbere-
ever it occurs, and substituting" intoxicat- In England, former laws allowed a 
ing," does not operate (with respect to pend- writ of intrusion as a special remedy to 

VOL. I. 41 
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restore possession to the rightful owner; 
but this writ has been abolished by Stat. 
3 & 4 Wm. IV. ch. 57. 

Stephens says (3 Com. 669) that in
trusion is also used to designate trespass 
committed on the lands of the crown; 
as by entering thereon without title, 
holdiug over after a lease is at an end, 
&c. For this the remedy is by an in
formation of intrusion in the court of 
exchequer. 

A defendant in possession of land under 
a deed claiming legal right to the posses
sion of the premises in good faith cannot be 
ejected therefrom as an intruder. Russel 
v. Chambers, 43 Ga. 478. 

INVALID. Not of binding force or 
legal efficacy; lacking in authority or 
obligation. See V ALlD. 

INVASION. The entry of a country 
by a public enemy, making war. 

INVENT. To contrive, devise, or 
plan, by original thought and experi
ment, and independent of any pre-exist
ent example, some machine, composi
tion, design, improvement; or other 
article or thing. Invented: applies to 
a thing thus devised by an original men
tal process, and independent of any pre
vious example of the same kind. In
vention: the process of thought and 
experiment by which some new machine, 
composition, or design, &c., is brought 
into existence. Also, the thing thus 
originated anew is called an invention. 
Inventor: a person who, by original 
thought and experiment, contrives or 
devises some new article or thing. 

To constitute a person an inventor 
under the patent laws, the mental oper
ation of devising the thing to be pat
ented must be substantially that of his 
own mind; but he may have collateral 
and subordinate aid from the minds of 
others in evolving and completing what 
he has himself conceived. He must 
himself have conceived the idea; but 
this does not exclude all right to make 
use of the knowledge, or even the sug
gestions, of other persons. Inquiries 
made, or information or advice received 
from men of science, in the course of an 
inventor's researches, will not impair 
his right to the character of an inven
tor. It makes no difference whether an 
inventor derives bis information from 
books, or from conversation with men 

skilled in science. Although he is aided 
by the suggestions of others in arriving 
at the useful result, yet if, after all the 
suggestions, there was something left 
for him to devise and work out by his 
own skill and ingenuity, he is still to be 
regarded as the first and original inven
tor. But if the suggestions and com
munications of others go to make up a 
complete and perfect machine, embody
ing all that is embraced in the patent 
subsequently issued to the party to whom 
the suggestions were made; or if one 
person suggests an idea as to an inven
tion, which js indispensable to its oper
ation, and which in reality constitutes 
its whole value, and another adopts such 
suggestion and takes out a patent tbere
for, - tlle patent is void, as not being 
for the invention of the patentee. 

Again, the fact that a mechanic or 
workman employed by one who has 
devised the idea of a new invention, 
to make experiments, construct machin
ery or models, or otherwise to aid in 
reducing the idea to practice, has sug
gested improvements in the plan, will 
not deprive the inventor of the merit of 
tbe invention, nor affect the validity 
of the patent, if they are embraced 
within it. If au inventor furnishes the 
idea to produce the result, he is entitled 
to avail himself of the mechanical skill 
of others to carry out his contrivance in 
practice. Persons employed, as well as 
employers, are entitled to their own in
dependent inventions; but where the 
employer has conceived the plan of an 
invention, and is engaged in experi
ments to perfect it, no suggestions from 
an employe, not amounting to a new 
method or arrangement which in itself 
is a complete invention, is sufficient to 
deprive the employer of the exclusive 
property in the perfected improvement. 
See the cases collected U. S. Dig. tit. 
Patents, or Abb. Nat. Dig. tit. Patents. 
As to what is an invention, see DISCOV

ERY. 

INVENTORY. A list, schedule, or 
written enumeration of articles of prop
erty, in an orderly form, and particular
izing the several articles. 

Such lists are made for various pur
poses. The most important use of them 
is in connection with the administration 
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of the estates of deceased persons. The 
laws regulating this subject require the 
executor or administrator, at the outset, 
to make an inventory of the assets be
longing to the estate. He is charged 
with the appraised value of the property 
shown by this inventory, which charge 
is reduced and extinguished by credits 
successively allowed him for payments 
made of debts, legacies, and distributive 
shares. 

The practice of making these inven
tories is said to be derived from the di
rections of the Institutes of Justinian. 
According to the early Roman law, the 
heu' was chargeable with all the debts 
of the ancestor. But, by the legislation 
of Justinian, an heir, exhibiting a true 
inventory of the deceased's goods coming 
to his hand, was chargeable no further 
than to the value of the inventory. This 
was called" benefit of inventory." 

In common parlance, &c., the term 
inventory is applied on other occasions, 
involving a valuation of goods. Accounts 
of the goods sold are often called inven
tories; the accounts taken by sheriffs of 
goods levied and sold nnder execution, 
under distress of goods for rent, &c .• are 
called inventories. The bankrnpt laws 
of the United States require the debtor. 
at an early stage of the proc'eeding, to 
make and file a sworn inventory-of his 
assets. 

Inventory does not materially differ, 
in natnre, from invoice; unless, perhaps, 
the latter implie8 that prices or valua
tions are stated more strongly than does 
the former. But invoice is a term be
tween merchants, and denotes a list such 
as is used in commercial dealings, while 
inventory signifies a list prepared for 
some proceeding nnder judicial cogniz
ance. 

INVEST. 1. To give possession; to 
put into possession; to put one in pos
session of a fee, estate, or office newly 
acquired; to clothe with possession; to 
clothe possession with the solemnities of 
law. 

2. To layout money or capital in 
some permanent form so as to prodnce 
an income. 

It is rather a forced use of the term in
vest to apply it to an active capital em
ployed in banking; the word is usually 

applied to a more inactive and permanent 
disposition of funds. People v. Utica Ins. 
Co., 15 Johns. 358, 384. 

The term invest is broad enough to cover 
the loaning of money, but does not restrict 
to that mode of investment. Shoemaker v. 
Smith, 37 Ind. 122. 

A power to an insurance company, to 
invest the money paid in upon subscrip
tions to the stock, does not involve banking 
powers. Scott v. Depeyster, 1 Edw. 513. 

That a power to invest in public stocks or 
other securities includes power to disconnt 
commercial paper by way of loan. but a 
power to invest in stocks only does not, 
see Duncan v. Maryland Savings Inst., 10 
Gill !t J. 299; N. Y. Fire Ins. Co. v. Ely, 2 
Cow. 678. 

A sum is invested within a statute that 
non-residents shall be taxed on all sums 
invested in any manner in business within 
the state, whenever its amount is repre
sented by any thing hut money. People 
v. Commissioners of Taxes, 23 N. Y. 242, 
244. 

A wife's separate property being sold, a 
part of the proceeds was loaned by her 
husband, who took the borrower's note, 
payable to the wife; and the wife made a 
general deposit in bank of another part. 
It was held that both sums were" secured" 
and II invested" in her name, within a stat
ute protecting the wife's title to proceeds 
of her separate estate, if secure,l or invested 
in her name. Promissory notes are securi
ties. A general deposit of money in bank 
is a loan to the bank; and money loaned is 
invested in a debt against the borrower, 
whether or not written evidence of the debt 
is taken. .Jennings v. Davis, 31 Conn. 134. 

INVESTIGATION. Denotes inquiry 
either by observation, experiment, or dis: 
cussion. Wright v. Chicago, 48 Ill. 285. 

INVESTITURE. A ceremony which 
accompanied the grant of lands in the 
feudal ages, and consisted in the open and 
notorious delivery of possession in the pres
ence of the other vassals, which perpetu
ated among them the (era of their new 
acquisition at the time when the art of 
writing was very little known; and thus the 
evidence of the property was reposed in tbe 
memory of the neighborhood, who, in case 
of disputed title, were afterwards called 
upon to decide upon it. Bmwn. 

Invito domino. The owner being un
willing; against the will of the owner; 
without the owner's consent. This 
phrase is frequently nsed, in criminal 
law, in discussions of the law of larceny, 
to constitute which crime the property 
must be taken invito domino. 

INVOICE. An account, list, or writ
ten statement of goods or merchandise, 
indicating nature, quality, quantity, and 
prices of the several articles, such 
as is nsually furnished between mer-
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chants, on a sale or consignment of 
goods. 

Invoice does not carry any necessary im
plication of ownership. An invoice usually 
accompanies goods that are consigned to a 
factor for sale, as well as in the case of a 
purchaser. Rolker v. Great Western Ins. 
Co., 4 Abb. App. Dec. 76. 

Invoice price. of goods, means the 
prime cost. Le Roy v. United Ins. Co., 7 
Johns. 343. 

IPSE. Inflexions of this Latin pro
noun are used in one or two law phrases 
to intensify the expression or identify 
strongly the thing spoken of. 

Ipsissimis verbis. In the very same 
words; in the identical words. 

Ipso facto. By the fact itself; by 
the mere fact; By the mere effect of an 
act or a fact, without any other act or 
proceeding. 

The expression is used where a trans
fer or forfeiture of property by mere 
operation of law is declared; and the 
meaning is, that it shall not be necessary 
to declare such transfer of forfeiture in 
a court of law, but that, by the very oc
currence of the fact designated or doing 
of the act prohibited, the change shall 
be thereby instantly and completely op
erative. Thus, where the same person 
obtains two or more church preferments 
with cure, not qualified by dispensation, 
&c., the first living is void ipso facto, 
viz., without any declaratory sentence. 
An estate or lease may be ipso facto void 
by condition, &c. Estates and property 
have been vested in trustees, &c., by act 
of parliament, ipso facto, without con
veyance. Thus it is said that the prop
erty of the suitors in the court of chan
cery, standing in the name of the ac
countant-general, vests in his successor, 
ipso facto, by the very act of his appoint
IIrent, without any conveyance from the 
preceding accountant-general or his rep
resentatives. 

Ipso jnre. By the law itself; byop
eration of law merely. 

IRREGULAR. Not according to 
rule; improper or insufficient, by reason 
of departure from th~ prescribed comse. 
Irregularity: a departing from the law
ful course of proceedings; also, a step 
taken or thing done contj·ary to rule. 

The words import objection or fault: 
they are not applied to departures from 

rule which are wholly immaterial, but 
to those which calTY ill consequences in 
rendering the proceeding defective, void
able, &c. But they do not impute crime 
or moral wrong. Matters mala in se 
are not properly to be styled ilTegularj 
neither is an unwise exercise of discre
tion, or an injudicious step iu matters 
not governed by a rule. Their chief ap
plication is to steps taken in the course 
of judicial proceedings or in the admin
istration of business, which should be 
conducted according to an established 
routine. 

Irregular deposit. A strict name for 
that kind of deposit where the thing 
deposited need not be returned. See 
DEPOS,IT. 

Irregular process. Sometimes the term 
irregular process has been defined to mean 
process absolutely void, and not merely er
roneous and voidable; but usually it has 
been applied to all process not issued in 
strict conformity with the law, whether the 
defect appears upon the face of the pro
cess, or by reference to extrinsic facts, and 
whether such defects render the process ab
solutely void or only voidable. Cooper v. 
Harter, 2 Ind. 252. 

Irregularity is the technical term for 
every defect in practical proceedings, or 
the mode of conducting an action or de
fence, as distinguishable from defects in 
pleadings. 3 Chitto Gen. Pro 509. 

Irregularity, in the sense of a departure 
from rule or neglect of legal formalities, is 
most frequently, though not exclusively, 
applied to such departure, neglect, or infor
mality as does not affect the validity of the 
act done. Thus an irregular distress is not 
now vitiated, so as to make the distrainor a 
trespasser ab initio, and so to render all his 
proceedings illegal from the first; but, if 
distress is made for rent justly due, any 
subsequent irregularity will do no' more 
than give an action for damages to the 
party grieved, and not even that, if tender 
of amends is made before action brought. 
Stat. 11 Geo. II. ch. 19, § 19. Mozle.¥ ~ W. 

In the canon law, irregularity is used for 
an impediment to the taking holy orders; 
as where a man is base-born, notoriously 
defamed of any crime, maimed, or much 
deformed in body, &c. Tom/ins. 

IRRELEVANT. Not material to an 
issue. Irrelevancy: the want of any 
adaptation to assist in the determination 
of an issue. 

Irrelevancy, in an answer, consists in 
statements which are not material to the 
decision of the case; such as do not form 
or tender any material issue. People v. 
McCumber, 18 N. Y. 315, 321. 

Irrelevant designates matter in a plead-
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ing which has no substantial relation to the 
controversy in suit. Fabbricotti v. Laun
itz, 8 Sanrif. 743; Seward v. Miller,6 How. 
Pr.312. 

It is equivalent to impertinent, and in
cludes "scandalous" matter in a pleading. 
Carpenter v. West, 5 How. Pro 53. 

A denial of material matter, though in
sufficient in form, cannot be deemed an ir
relevant or sham answer or plea. Seward 
V. Miller, 6 How. Pro 312; Morton V. Jack
son, 2 Minn. 219. 

IRREPARABLE INJURY. Does 
not mean such injury as is 'beyond the pos
sibility of repair, or beyond possible com
pensation in damages, or necessarily grea t 
damage, but includes an injury, whether 
great or small, which ought not to be sub
mitted to on the one hand, or inflicted on 
the other; and which, because it is so large 
or so small, or is of such constant and fre
quent occurrence, cannot receive reason
able redress in a court of law. Wahle V. 

Reinbacb, 76 nl. 322. 
Irreparable injury includes wrongs of a 

repeated and continuing character, or which 
occasion damages that are estimated only 
by conjecture, and not by any accurate 
standard. Johnson v. Kier, 3 Pittsb. 204. 

IRRESISTIBLE FORCE. This 
term is used to denote an interposition 
of human agency, which, from its na
ture and power is absolutely uncontrol
lable, such as inroads of a hostile army, 
piracy, or robbery by force, &c. Story 
Bailm. §§ 25, 26. 

This may excuse non-delivery by a 
carrier or other bailee. Compare ACT 
OF GOD; INEVITABLE ACCIDENT. 

IRREVOCABLE. Not subject to be 
recalled; not open to change at the will 
of the party. 

Thus a power of attorney is held to 
be irrevocable by the principal when it 
is coupled with an interest or granted 
for a consideration. A will is, in gen
eral, revocable; but one made in pursu
ance of a valid contract or settlement re
quiring the party to make it may be 
irrevocable. 

ISSUABLE. That which permits 
an issue to be framed. 

Issuable plea. A plea such that the 
adverse party can join issue upon it and 
go to trial; a plea to the merits. A de
murrable plea is not issuable. 

A party is sometimes ordered by the 
court to plead issuably; which means, to 
interpose an issuable plea. 

Issuable tenns. Hilary and Trinity 
terms were called, under former Eng. 

lish practice, the issuable terms, be
cause in them issues were made up for 
the assizes. The distinction is o.bsolete 
since the judicature acts. 3 Bl. Com. 
353; Wharton. 

ISSUE, n. 1. Offspring; lineal de-' 
scendantsj all persons descended from a 
common ancestor. In this sense, the 
word includes not only a child or chil
dren, but all other descendants in what
ever degree; and it is so construed gen
erally in deeds. But, when used in wills, 
it is, of course, subject to the rule of 
construction that the intention of the 
testator, as ascertained from the will, is · 
to have effect, rather than the technical 
meaning of the language used by him ; 
and hence issue may, in such a connec
tion, be restricted to children, or to de
scendants living at the death of the tes-
tator, where snch an intention clearly 
appears. Under the same rule, the 
word, when occurring in a devise, is con
strued either as a word of purchase or of 
limitation, as may best answer the in
tention of the testator; but in a deed it 
is always taken as a wara' of purchase; 
and, when jlsed as a word of purchase, 
in either a deed or will, it is synony
mous and coextensive with the term de
scendants, and includes all persons who 
answer that description. 2 Washb. Real 
Prop. 604. The distinction between 
the employment of the term as a word 
of purchase and as a word of limitation 
is important chiefly with reference to 
the application of the principle known 
as the rule in Shelley's case. Where 
an estate is given to one person for life, 
and by the same act or instrument the 
remainder is limited to his issue, the 
term issue is technically construed as a 
word of purchase, not a mere word of 
limitation, and the rule in Shelley's 
case does not apply; but if, as it may 
be in a devise, the term be construed as 
merely a word of limitation, like heirs, 
the rule applies, and the entire estate 
becomes vested in the first taker. See 
SHELLEY'S CASE; and compare CHILD; 
HEIR. 

Another occasion for the construction 
of the word arises in cases .of executory 
devises, limited over upon a person "s" dy
ing without issue," or "dying without 
having issue," or upon a "failure of 
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issue," of such person, &c. In Buch a 
?o~nection, the word w~ formerly taken 
10 its largest sense as including all de
scendants, however indefinite or remote 
unless explanatory words were added 

,defining the time to which the contin
gency should apply. As the contin
gencyof a general failure of issue might 
not. occur for many generations, such a 
deVlse was deemed too remote to be 
valid within the rule prohibiting per
petuities. But, under later ,statutes and 
decisions, the word issue in such devises 
is restricted to mean issue at the death 
of the first taker; and the phrases 
above mentioned are not now usually 
deemed to import a. general or indefi
nite failure of issue. Compare DYING 

WITHOUT CHILDREN; FAILURE OF IS

BUF.. 

, Issue, in its usual sense, comprehends all 
issue to the latest time. Maxwell v. Call, 
&c., 2 Brock. 119. 

Issue includes all offspring or descend
ants. Henderson II. Womack 6 Ired. Eq. 
437. ' 

Issue is more comprehensive than chil
dren, and embraces all one's lineal descend-
ants indefinitely. Holland v. Adams 3 
Gray,188. . ' 

If not qualified or explained, issue may 
be construed to include grandchildren as 
well as children. Adams v. Law, 17 How. 
417,421. 

Standing uncontrolled by the context 
the word issue is synonymous with de: 
scendants. Weehawken Ferry Co., v. Sis
son, 17 N. J , Eq. 475. 

In a statute regnlating descent, in event 
of death leaving issue, the word issue is not 
restricted to " children," but extends to all 
lineal descendants however remote. Den 
Rodman v. Smith, 2 N. J. L. 7. 

Issue, used in a will as descriptive of dev
isees, &c., includes those only who are of 
the blood of testator, and not those wbo 
are connected by marriage. Barnes v. 
Greenzebach, 1 Edw. 41. ' 

In a deed, the term issue is universally a 
word of purchase, and synonymous with 
"descendants." But tbe term may be, and 
often is, in wills, construed as meaning chil
dren, where such appears to be the inten
tion of the testator. Such intention must, 
however, be gathered from the instrument 
itself. Price v. Sisson, 13 N. J. Eq. 168, 
178. 

In a will, the word issue is not a techni
cal expression, implying [Jrima facie words 
of limitation, but will yield to the intention 
of the testator, to be collected from the 
words Qf the will. In a deed or grant it is 
otherwise. McPherson v. Snowden, 19 Md. 
197. 

Issue, in wills and deeds of settlement, 

may be construed to include grandchildren. 
Ingraham v. Meade, 3 Wall. Jr. 32. 

The term issue, in a will, means, prima 
facie, the same as "heirs of the body" 
and, in general, is to be construed as a wo;d 
of limitation; but this construction will 
give way if there be on the face of the in
strument sufficient to show that the words 
were intended to have a less extended 
meaning, and to be applied only to children 
or to descendants of a particular class. 
Taylor v. Taylor, 63 Pa. St. 481; Kleppner 
v. Laverty, 70 Pa. St. 70. 

Issue, used in a will, prima facie means 
heirs of the body, and, in the absence of ex
plan'atory words showing it was used in a 
restricted sense, is a word of limitation. 
Robins v. Quinliven, 79 Pa. St. 333. 

Where the word issue is used in a will 
in relation to the interests of a son and 
three daughters of the testator and as to 
t~~ daughters it is c~ear, from' other pro
VlSIons of the same WIll, that children liv
ing a.t their deaths are meant, the same 
meanmg must be given to it in regard to 
the son. Gibson v. Gibson, 4 Jones L. 425. 

In a marriage settlement, where the pur
pose is to provide a jointure, and not to 
make a settlement on the issue of the mar
riage, in a limitation to the children of the 
marriage, contingent upon the event that 
the wife depart this life in the lifetime of 
t~e husband, leaving issue of the said mar
rlage,. one or more children tben living, the 
word Issue, as explained by the subsequent 
words, does not include grandchildren. 
Adams v. Law, 17 How. 417. 
~e r~le in Shelley'~ case only applies to 

a hmItatlon of a remamder to the heirs or 
heirs of the hody, of the first taker' ~nd 
not to an estate for life, with remainder to 
the issu~ of th'e 'devisee who may be living 
at the time of her death. The term issue 
in sl;w~ a ~evise, is a word of purchase, not 
of lImitatIOn. Cushney v. Henry 4 Paige 
345. " 

Used without modifying words in a de
vise, by which the ancestor takes a free
hold, issue is a word of limitation. Kings
land v. Rapelye, 3 Edw. 1. 

The words, dying without issue used in 
a devise, in reference to freehold estates 
a~e to ~e const~ued as meaning un indefi: 
rute faIlure of Issue, unless there is some
thing in tbe context which manifestly con
fines the sense to a definite period. Wil
lis v. Bucher, 3 Wash. C. Ct,369. 

The words, without issue in a will when 
applicd to dispositions of ;eal estat~ ex vi 
termini mean an indefinite failure of 'issue 
if there be nothing in the will restricting it 
to a failure at the time of the death of the 
first devisee, or to some other time or event 
Newton v. Griffith, 1 Har. (r G. 111. . 

To have no issue, to die having no is
sue, and to die without issue, are techni
cally and judicially convertible terms. lb. 

Where a remainder shall be limited to 
take ef!ect on tl~e death .of any person with
out herrs, or hell'S of hIS body, or without 
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issne, the word" heirs" or " issne" shall be 
construcd to mean heirs or issne living at 
the death of the person named as ancestor. 
IN. Y. Rev. Stat. 724, § 22. 

When in a devise will be deemed nsed 
as a word of purchase and not of limi
tation. See Timanns v. Durgan, 46 Md. 
402. 

When it will be constrned as meaning 
"heirs." See Thomas v. Higgins,47 Md. 
439. 

2. In pleading, an issue or' the issue 
is a meeting of the parties, in their 
pleadings, upon a distinct matter to he 
judicially determin.ed; a point or ques
tion ill dispute hetween the parties to an 
action, eliminated by their pleadings, 
in proper form for trial. An issue arises 
upon the pleadings when an allegation 
of fact or a conclusion of law is main
tained by one party aud controverted by 
the other. 

An issue of fact is one which arises 
upon a denial of an averment of matter 
of fact, and presents a question of fact 
for determination upon evidence; an 
issue of law arises upon a demurrer, 
and involves the question of law as to 
the sufficiency of the pleading demurred 
to. 

As to FEIGNED ISSUE and GENERAL 
ISSUE, - see those titles. 

Issne has different significations in law; 
it means the progeny begotten between a 
man and his wife; the profits arising from 
amerciaments and fines; or the profits of 
lands and tenements; bnt it most generally 
signifies the question of law or fact arising 
out of the allegations and pleas of the pur
sner and defender in a canse. 

When, in the course of pleading, one 
party makes an averment which his op
ponent denies, the parties are said to be 
at issue. Jacob; BeU. 

The word issne is often nsed as a nomen 
collectivum, and the phrase issue joined may 
embrace varions distinct grounds of defence. 
Pointer v. Rust, 7 Humph. 632. 

The phrase, issues of fact, in N. C. Canst. 
art. 11, § 18, providing for a waiver of jury 
trial in all issnes of fact joined, inclndes 
net only snch issues as are made by the 
pleadings, but also those arising in a com-, 
pnls?ry reference, and similar ancillary pro
ceedmgs. State v. Brown, 70 N. C. 27; 
Keener v. Finger, ld. 36. 

Issne is the dispnted point or question to 
which the parties in an action have nar
rowed their several allegations, and npon 
whicb they are desirous of obtaining the 
decision of the proper tribnnal. When the 
plaintiff and defendant have arrived at 
some specific point or matter affirmed 
on the one side and denied on the other, 

they are said to be at issue (ad eritum, z'. e., 
at the end or result of their pleadings) ; 
the qnestion so set apart is called the issue, 
and is designated, according to its nature, 
as an issue in fact, or an issue in law. If 
it is an issue in fact, it is almost uni
versally tried by a jury of twelve men; if 
an issne in law, by the judges of the land 
constitnting the court in which the action 
has been bronght. (Steph. Plead. 25.) 
Ho/thouse; Brown, 

3. The act of emitting, sending out, 
or causing to go forth; the giving a 
thing its inception; the first delivery; 
as the issue of an order from a com
,manding officer of or from a court; the 
issue of money. 

Issue, as nsed in reference to bank-notes, 
relates exclusively' to the moneyed currency 
of the country. Curtis v. Leavitt, 17 Barb. 
309,341. 

4. The whole quantity of instruments 
01' securities put forth at one time; a 
class or series; as in the expression, all 
the bonds of that issue were payable in 
coin. 

5. Issues (plu.) is used for the rents 
an d profits of real property, especially 
in the phrase rents, issues, and profits. 

Issue frequently signifies fines or amer
ciaments levied upon a person who has 
been guilty of some defanlt. Thns the 
fines to the king levied out of the issues 
and profits of sheriff's lands, by reason of 
their having been guilty of some negligence 
or default, are so termed. So the goods of 
a defendant which have been distrained 
under a writ of distringas, in order to 
compel his appearance to the action, are 
termed "issue." (Graves v. Stokes, I 
Taunt. 415; 2 Lil. Abr. 89.) Holthouse. 

ISSUE, v. To send out; deli,~r by 
authority; emit; put in circulation; as 
to issue orders from an officer,' money 
from the treasury, notes from a bank, 
or process from a court. 

In questions as to the power of making 
certain alterations on the terms of a bill 
or note, it is of importance to determine 
whether or not it has been issued. A bill 
or note is issned as soon as it is in the 
hands of a person entitled to enforce pay
ment, whether it has been given in exchange 
for a cross-acceptance, or for any other 
valne, and whether the payee and holder 
is the drawer or a third party. Bnt it is 
not issned unless it is in the hands of the 
payee or other holder, when drawn in favor 
of a third party, or if it 1s made payable 
to the drawer, unless it has been accepted 
or indorsed by the drawer. In England, an 
accommodation bill, which, thongh both 
accepted and indorsed, was deposited in tho 
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hands of an agent for behoof of all parties, 
was held not to be fully issued till it had 
been given to a third party. Bell. 

A process may be said to be "issued," 
when it is made out and placed in the hands 
of a person authorized to serve it, and with 
a bonafide intent to have it served. Mills 
fl. Corbett, 8 How. Pro 600. 

For the distinction between "paying 
out" notes, and U issuing" them as money, 
-see United States v. Ray,2 Cranch C. Ct. 
141; People V. Wells, 8 Mich. 104. 

ITA. SOj- thus. 
This word commences several Latin 

phrases, among which are the follow
ing: 

Ita est. So it is. In countries where 
the civil law prevails, after the decease 
of a notary, the officer who is authorized 
to make official copies of his notarial 
acts from his register adds to such a 
copy, instead of the notary's signature. 
which is required during his life, the 
words ita est. 

Ita lex scripta est. So the law is 
written. An expressiou sometimes used 
to imply that the law must be obeyed, 
notwithstanding the hardship which may 
result from its operation. 

Ita quod. So that j so as. These 
words were formerly used in deeds -in 
Latin to introduce a condition j they 

are still occasionally employed as a name 
for a conditional provision. The condi
tion in a submission to arbitration (" so 
as the award be made of and upon the 
premises" is an ordinary form) is like
wise termed the ita quod. 

Ita te Deus adjuvet. So help you 
God. The form, in Latin, of administer
ing an oath. 

ITEM . . Also; likewise i again. This 
word was formerly much used in writ
ten instruments, particularly in wills, to 
mark the beginning of a new paragraph 
or division after the first; the first being 
usually introduced by the word imprimis, 
q. V. 

From this use of the word is derived 
the commou application of it to denote 
a separate or distinct particular of an 
accouut or bill. 

Item is a usual word in a will to intro
duce new, distinct matter. The word 
" also," w hen used in a will to point out 
the beginning of a new devise or a new be
quest, imports no more than "item." In 
such a conneCltion it is of the ~ame signifi
cation as "moreover." It camlot be con
strued to mean "in like manner," with 
reference to a preceding clause, or as im
plying any dependence upon such preced
ing clause of what follows. Hopewell u. 

Ackland, 1 Salk. 239. 

J. 
JACTITATION. Assertions re-

peated to the prejudice of another's 
right; false boasting. 

The term designates a wrong which, 
in certain aspects, is cognizable under 
the canon law, in the ecclesiastical 
courts. 

The wrong known in the common law 
as slander of title is in its nature a 
species of jactitation, and the Louisiana 
code allowed an action of jactitation to 
protect the ownership of lands from dis
turbance by slander of title. 

Jactitation of marriage, is the boast
ing or giving out by a party that he or 
she is married to some other, whereby 
a common reputation of a marriage be
tween them may ensue. To defeat that 

result, the person may be put to a proof 
of the actual marriage, failing which 
proof, she 01' he is put to silence about it. 

Jactitation of a right to a church 
Sitting, appears to be the boasting by a 
man that he has a right or title to a pew 
or sitting in a church to which he has 
legally no title. 

Jactitation of tithes, is the boasting 
by a man that he is entitled to certain 
tithes to which he has legally no title. 

JACTUS. Throwing. 
Jactus lapilli. The throwing down of 

a stone. One of the modes, under the civil 
law, of interruptinll' prescription. Where 
one person was building on another's ground, 
and in this way acquiring a right by USII

capio, the true owner challenged the intru-
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sion and interrupted the prescriptive right 
by throwing down one of the stones of thc 
building before witnesses called for the pur
poses. Trayn. lYlax. 

Jactus mercium navis levandae 
ca.usa. The throwing of goods into the 
sea for the purpose of lightening the ship; 
jettison. Where a ship, either through 
perils of the sea, or other cause, has been 
disabled from performing her voyage in 
safety, and goods are thrown overboard to 
insure the safety of the ship and remainder 
of the cargo, the loss thus sustained has to 
be borne by the owners of the ship and 
cargo, pro !'aia. Trayn. Max. 

JAIL. A species of prison; a build
ing designated by law, or regularly used 
by the sheriff, for the confinement of 
persons held in lawful custody. Jailer: 
the keeper of a jail. 

The old spelling of this word was gaol, 
and the law dictionaries give a prefer
ence to this form; but in late years the 
orthography" jail" is more common. 

Gaol is a strong place or house for keep
ing of debtors, &c., and wherein a man is re
strained of his liberty to answer an offence 
done against the laws. Every county hatb 
two gaols j one for debtors, which may be 
any house w here the sheriff pleases; the 
other for the peace and matters of the 
crown, which is the county gaol. Jacob. 

Jail delivery. In this connection 
" jail" is used in its earlier or stricter 
sense of a place of provisional confine
ment, or for keeping one in custody for 
purposes of some judicial inquiry. An
ciently, a special writ of jail delivery 
was issued for each prisoner; but after
wards a general commission, embracing 
all,prisoners collectively, was substituted 
as more convenient. The commission, 
by force of the word general, purports to 
require a disposition to be made of all 
persons imprisoned; but the require
ment is complied with either by an ac
quittal resulting in the discharge of the 
prisoner, or in a clIDviction resulting in 
a seutence to permanent imprisonment 
in punishment. Either of these takes 
him out of "jail;" that is, out of pro
visional confinement. The phrase does 
lIot import that all persons in confine
Dlent shall be set at liberty. 

It was in reference to this authority 
that the full and formal name of the 
higher criminal courts was made" courts 
of oyer and terminer and general jail 
delivery. " 

The administration of justice being orig
inally in the crown, in former times our 
kings in person rode through the relLlm 
once in seven years, to judge of and deter
mine crimes and offences; afterwards, jus
tices in eyre were appointed j and since, jus
tices of assise and gaol delivery, &c. A 
commission of a gaol delivery is a patent 
in nature of a letter from the king to cer
tain persons, appointing them his justices. 
or two or three of them, . and authorizing 
them to deliver his gaol, at such a place, of 
the prisoners in it j for which purpose, it 
commands them to meet at such a place at 
the time they themselves shall appoint; and 
informs them that for the same purpose the 
king hath commanded his sheriff of the 
same county to bring all the prisoners of 
the gaol, and their attachments, before 
them at the day appointed. Jacob. 

Jail liberties, or limits. One of the 
instigations of imprisonment for debt 
consisted in designating a convenient 
space or region around the jail withil), 
which an imprisoned debtor who would 
give bond that he would not escape be
yond was allowed to go at large. This 
limited region of liberty for prisoners 
is called the jail limits, or jail liber
ties. "Prison bounds" and "rules 
of the prison" are equivalent expres
sions. 

JEOFAIL. An ClTor, mistake, or 
oversight. 

The word is a corruption ofj'aijaille, 
I have failed (Jacob), and was the old 
law French formula for a pleader's ac
knowledgment of an error, on applying 
for leave to ameud. The earlier statutes 
giving liberty of correcting errors in 
pleadings were called statutes of jeo
fails; and this term at length became :1. 

general one for statutes allowing amend
ments. 

Jeofa.ile is, when the parties to any suit 
in pleading have proceeded so far that they 
have joined issue, which shall be tried or 
is tried by a jury or inquest; and this 
pleading or issue is so badly pleaded or 
joined, that it will be error if they proceed; 
then some of the said parties may, by their 
counsel, show it to the court, as well after 
verdict given and before judgment, as be
fore the jury is charged. And the counsel 
shall say "this inquest ye ought not to 
take;" and if it' be after verdict, then he 
may say" to judgment you ought not to 
go." And because such niceties occa
sioned many delays in suits, divers stat
utes are made to redress them Termes d~ 
la Ley. 

In our practice, however, the privi
lege of amending has been greatly en-: 
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larged by provisions incorporated in the 
general· acts and codes regulating pro
cedure, and these have superseded the 
special acts of this nature formerly im
portant. 

JEOPARDY. Danger; peril. 
The act of congress of March 3, 1825, 

§ 22, Rev. Stat. 5472, prescribed addi
tional punishment for any person who, 
in robbing the mail, shall put the life of 
the carrier in jeopardy by the use of 
dangerous weapons. It has been held 

• that this includes exhibiting weapons 
calculated to take life, and obtaining 
possession of the mail by threatening 
the carrier with them. Putting the car
rier in fear, and his life in peril or 
danger, is putting his life in jeopardy. 
Jeopardy means the same as peril or 
danger. The offer or threat to use 
dangerous weapons, then exhibited, 
thereby putting the carrier in a well
grounded fear for his life, is enough 
to constitute jeopardy: it is not neces
sary that a wound should be given of a 
character to endanger life. If the car
rier's life was in danger, or if he really 
believed it to be so, the robbery was 
committed by putting his life in jeop
ardy. United States v. Wilson, Baldw. 
78,93. 

The constitution of the United States 
provides that no person shall be subject 
for the same offence to be twice put in 

. jeopardy of life or limb; and most of 
the state constitutions or statutes con
tain provisions to like effect. See 
citations, Sedgw. Constr. (2d ed.) 572, 
note. They have led to many decisions 
as to when a second trial is forbidden 
or may be allowed; and among these 
are several which turn upon the mean
ing of the term jeopardy. 

A person once placed upon his trial be
fore a competent court and jury, charged 
with his case upon a valid indictment, is in 
jeopardy. in the sense of the constitution, 
unless such jury be discharged witbout 
rendering a verdict, from a legal necessity, 
or from cause beyond the control of the 
court, such as death, sickness, or insanity 
of some one of the jury, the prisoner, or the 
court, or by consent of the prisoner. Peo
ple v. Webb, 38 Cal. 467. 

When a person is placed on trial upon a 
valid indictment, before a competent court 
and a jury, he is put in jeopardy; and the 
discharge of the jury without verdict, un
less by consent of the defendant, or from 

some unavoidable accident or necessity, is 
equivalent to an acquittal. Among these 
unavoidable necessities are the inability of 
the jury to agree after a reasonable time 
for deliberation; also the close of the term 
of the court. Exp. McLaughlin, 41 Cal. 
211; People v. Cage, 48 lb. 324. 

If a person is indicted for manslaughter, 
and, on his trial, the court, without the con
sent of the defendant, discharges the jury 
upon the ground that the evidence shows 
that the defendant is guilty of murder, the 
def~ndant has been put in jeopardy. He 
cannot be again indicted for murder for the 
same killing. but is entitled to an acquittal. 
People v. Hunckeler, 48 Cal. 331. 

Whenever a person has been given in 
charge, on a legal indictment, to a regular 
jury, and that jury is unnecessarily dis
cbarged, he has been once put in jeopardy, 
and the discharge is equivalent to a verdict 
of acquittal. Wright v. State, 5 Ind. 290; 
McCorkle v. State, 14 Id. 39; s. 1'. Heikes 
v. Commonwealth, 26 Pa. St. 513; United 
States v. Shoemaker,2 McLean, 114. 

Where a valid indictment has been re
turned by a competent grand jury to a 
court having jurisdiction, the defendant has 
been arraigned aud pleaded, a jury been 
impanelled, sworn, and charged with the 
case, and all the preliminary things of rec
ord are ready for the trial, the jeopardy 
has attached, and, unless the defendant 
waives his constitutional right, or unfore
seen circumstances withdraw from him the 
benefit of the privilege, any subsequent 
lapse or error in the proceedings of the 
court will entitle him to be discharged from 
custody. Morgan v. State, 13 Ind. 215. 

A person i~ in jeopardy when put upon 
trial under an indictment not defective; 
and the discharge of the jury without abso
lute necessity will sustain a plea of autrefois 
acquit. O'Brian v. Commonwealth, 9 Bush, 
333. 

A man is not put in jeopardy by the im
panelling and swearing of a jury by inad
vertence, when it was dismissed before he 
is arraigned or answers to the indictment. 
United States v. Riley, 5 Blatchf. 204. 

Where, after a trial is commenced, the 
judge withdraws, and the trial is completed 
by another judge, and the judgment is re
versed for that cause, the prisoner cannot 
be said to have been in jeopardy, and he 
may be tried again. State v. Abram, 4 Ala. 
272. 

A person tried before a judge sitting at 
an unauthorized special term of his court 
cannot be said to be put in jeopardy, as the 
proceedings are coram non judice, and ,oid. 
Dunn v. State, 2 Ark. 229. 

One who has not been put on his trial on 
the merits in a court of competent jurisdic
tion has not legally been put in jeopardy. 
State v. Cheek, 25 Ark. 206. 

An indictment under which the accused 
could not be conviC!ted, whether by reason 
of a variance between the proof and the 
indictment, or of some defect in the latter, 
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does not put him in jeopardy ; and the dis~ 
char~ of such an indictment on motion of 
the prosecutor, or even a verdict of acquit
tal, will not be a bar to another indictment 
and trial for the same offence. People v. 
McNealy,17 Cal. 332; State v. Stebbens,29 
Conn. 463; Mount v. Commonwealth, 2 Duv. 
93; Commonwealth v. Curtis, Thach. Cr. 
Cas. 202; People v. Barrett, 1 .rohns. 66. 

The jeopardy contemplated by the con
stitutional provision that no person shall 
he put in jeopardy twice for the same of
fence, does not hegin until a petit jury has 
been sworn and charged. If the jury is 
discharged on account of the illness or 
death of a juror, or of the judge, or because 
the term of the court has expired, the pris
oner has not been in jeopardy, and may 
again be put upon trial. State v. Nelson, 
26 Ind. 366. 

The accused is not put in jeopardy hy 
an indictment dismissed by the prosecuting 
attorney with the presumed consent of the 
court, even after a jury has been sworn to 
try the case. Wilson v. Commonwealth, 3 
Bush,105; S. p. Walton v. State, 3 Sneed, 
687. 

A defendant in a criminal case is not 
put in jeopardy until a verdict has been 
rendered. Hence, while the discharge of a 
juror, against the objection of the prisoner, 
after the jury is sworn, operates as a dis
charge of the entire jury, it does not oper
ate as an acquittal, or bar another trial. 
O'Brian v. Commonwealth, 6 Bush, 563. 

After a quashal for misnomer, a reindict
ment for the same offence does not put in 
second jeopardy. Commonwealth v. Far
relI, 105 Mass. 189. 

JETSAM. See FLOTSAM. 

JEWEL. By" jewels" are meant or
. naments of the person, such as ear-rings, 
pearls, diamonds, &c., which are prepared 
to be worn. Cavendish v. Cavendish, 
Brown Ch. 467. 

A watch and chain are not a jewel or or
nament, for the loss of which, under the 
New York statute, an innkeeper is not liable. 
Bernstein v. Sweeney,33 N. Y. Superior Ct. 
271. 

A watch is neither a jewel nor an orna
ment, as these words are used and under
stood, either in common parlance or by lex
icographers. It is not used or carried as 
a jewel or ornament, but as an article of 
ordinary wear by most travellers, and of 
daily and hourly use by all. Ramaley v. 
Leland, 43 N. Y. 539. 

Jewelry, in Mass. St. 1820, ch. 45, pro
hihiting peddling jewelry without a license, 
is employed as a generic term of the largest 
import; it includes personal ornaments of 
plain gold, although not containing gems. 
Commonwealth !I. Stephens, 14 Pick. 370. 

JOHN DOE. The name generally 
given to the fictitious plaintiff in an 
action of ejectment, brought according 
to strict forms of the old practice. 

JOINDER. Coupling ; uniting. It 
occurs in several technical phrases. 

Joinder of actions, or causes of 
actions. This expression signifies the 
uniting of two or more demands or 
rights in action in one action; the state
ment of more than one cause of action 
in a declaration. 

Joinder of counties. There can be 
no joinder of counties for the finding of an 
indictment; though, in appeal of death, 
where a wound was given in one county, 
and the party died in another, the jury 
were to be returned jointly from each 
county, hefore the Stat. 2 & 3 Edw. VI. 
ch. 24; but by that statute the law is al
tered, for now the whole may he tried 
either on indictment or appeal, in the 
county wherein the death is. Jacob. 

Joinder in demurrer. When a de
fendant in an action demurs to the dec
laration, this tenders an issue of law, 
and the plaintiff, if he means' to main
tain his action, must accept this issue; 
and this acceptance of the defendant's 
tender, signified to the plaintiff in a set 
form of words, is called joinder in de
murrer. 

Joinder of issue. In common law 
pleading, when the pleadings in an ac
tion reach such a stage that either party 
traverses or denies the facts pleaded by 
his antagonist, and the latter, instead of 
seeking to avoid their effect, or pleading 
any new matter to rebut them, simply 
accepts the issue thus tendered, this is 
called joinder of issue, or joining issue. 

Joinder of offences. In criminal 
practice, more offences than one may 
sometimes be embraced in and prosecnt
ed under one indictment, which is called 
joinder of the offences. 

Joinder of parties, i.e. of plaintiffs 
or defendants. The uniting of two or 
more persons as co-plaintiffs or as co
defendants in one suit. This subject is 
of more importance in equity practice; 
but the expression is also somewhat used 
in reference to actions at law. 

JOINT. Combined; united; done by 
or against, or shared between, two or 
mOl'e pel'Sons in union. Jointly: com
binedly; unitedly. Joint occurs in sev
eral technical phrases. .Jew-.. tel It! J-tlt-

Joint and several. The obligations 
founded upon contract are either joint, 
in which ail the joint parties, upon the 
one side or the other, are together 
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bound, but not separately, and neither 
one can be held to a liability without 
the other; or they are several, in which 
each individual is liable, independent 
of and separately from his associates; or 
they are joint and several,. in which the 
creditor party may, at his option, pro
ceed against one or all of the debtors. 
Thus a joint and several bond may be 
pnt in suit either against all the obligors, 
or against either one separately, at the 
option of the obligee. 

The words jointly and severally, in a 
bond, must be construed distributively, so 
as to apply as well to the obligors as to 
their heirs. "We bind ourselves," makes 
them joint obligators; "we bind our heirs, 
executors, and administrators," binds them 
jointly; and "we bind each and every of 
them," binds them severally. Mitchell v. 
Damcott, 3 Brev. 145. 

Joint action, or suit. An action 01' 

suit brought by two or more persons. 
Joint administrators, executors, or 

trustees. Two 01' more persons, who 
are associated in the administration of 
an estate, the execution of a will, or the 
performance of a trust. 

Joint bond. A bond given by' two 
or more obligors, and'binding them 
jointly, not severally .. 

Joint committee, in legislative prac
tice, is composed of members selected by 
each branch or house of a legislative 
body, to meet and act together; as a 
committee formed of senators and repre
sentatives in congress, or of lords and 
commoners in parliament. 

Joint contract. One in which the 
contractors are together bound to per
form the promise or obligation therein 
contained, or~ are together entitled to re
ceive the benefit of such promise or obli
gation. 

Joint creditors. Persons united in 
interest in a demand; owning a debt 
together. 

Joint debtors. Persons united in an 
indebtedness or obligation; who owe a 
debt together. 

Joint fine. If a whole vill is to be fined, 
a joint fine may be laid, and it will be good 
for the necessity of it; but, in otber cases, 
fines for offences are to be severally im
~osed on each particular offender, and not 
Jointly upon all of them. (1 Roll. Rep. 33; 
11 Rep. 42; Dyer, 211.) Jacob. 

Joint indictment. One indictment 
bronght against two or more offenders, 

charging them as having been together 
guilty of the offence alleged. 

Joint lives. This expression, which 
is met with more frequently in English 
books, applies when a rigbt is granted 
to two or more persons, to be eujoyed 
while both live. Annuity to two for 
their joint lives is payable until one 
dies. 

'Joint-stock association, or com
pany. A name applied to a union of 
persons owning together a capital stock 
wbich they have devoted to a common 
purpose, under an organization analogous 
to that of a corporation; or to a body 
upon which some of the privileges or 
powers of corporations have been con
ferred by statute, but which is· not in a 
full sense a corporation. 

Exceptionally, the term is used in the 
sense of joint-stock corporation; thus in
surance companies are called mutual or 
joint-stock companies, but without in
tending to imply that they are not in
corporated. 

The term is in more common and defi
nite use in England than in this country. 
Many of the states, however, have stat
utes regulating joint-stock companies. 

There is, however, some difficulty in 
harmonizing the English nomenclature 
with that in use in this country. In 
botH conn tries there has been a great 
extension of the principle of allowing 
men to combine for a large enterprise, 
without assuming the full liability of 
partners; and in both countries a danger 
has been seen in giving to members of 
such combinations the entire immunity 
from liability possessed by members of 
oorporations formed under the old com
mon-~aw forms of incorporation. In 
England, the policy has been to confine 
incorporation to its original meaning, 
and grant it only in rare cases; while 
laws have been passed which allow part
nerships under such names as joint-stock 
companies, public companies, &c., to as
similate themselves to corporations, and 
enjoy, to a considerable extent, COl'PO

rate powers, and exemption from per
sonal liability, but which do not affect 
to recognize such bodies as "corpora
tions" in the full sense of that term. 
In this country, upon the other hand, it 
has been thought convenient to create 
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corporations, under that name, for al
most any purpose for which simple part
nership forms were inadequate, and to 
secure creditors by imposing an individ
ual liability upon members or officers of 
the corporation. Hence much of the 
law of English joint-stock companies 
applies directly to what in this country 
are termed" corporations." 

In England, a joint-stock company has 
been defined to be a qualified or quasi 
corporation, constituted neither by char
ter, act of parliament, nor letters-patent, 
but by the act of the members them
selves, the interest of every member 
whereof is freely transferable without 
the consent of the rest. 3 Steph. Com. 
19. Such a company, if established be
fore the passing of what are known as 
the joint-stock companies acts, and if 
it has not adopted their provisions, is 
simply a partnership. It may consist 
of a large number of members; but their 
rights and liabilities are precisely the 
same as those of any other sort of part
ners, subject only to the peculiar regu
lations contained in an instrument of 
organization called a deed of settlement. 
The capital is divided into equal parts 
called shares; each member of the com
pany has a certain number of these, and 
is entitled to participate in profits ac
cording to his number of shares. The 
management of the· business is confided 
to some few shareholders, called direc
tors, and the general body of the share
holders have, unless on extraordinary 
occasion~, no power to interfere in the 
concerns of the company. 

But it early became usual for such 
companies to obtain a private act of 
parliament in aid of their deed of settle
ment; and at length certain general 
acts were passed for the regulation of 
such companies. 

These acts correspond in general na
ture and utility to the general acts of 
incorporation which have become so 
common throughout the United States. 

Brown gives a summary of these joint
stock companies acts of parliament, as 
they were in force down to 1874, from 
which it appears that joint-stock bank
ing companies form one important and 
quite distinct class, subject to enact
ments appropriate to them. All joint-

stock banking companies, if formed· 
under Stat. 7 Geo. IV. ch. 46, and not 
registered since, are governed by that 
act and their deed of settlement; if 
formed and registered under the act of 
1857 (20 & 21 Vict. ch. 49), they are 
governed by their deed of settlement, 
and so much of the companies act of 
1862 as applies to companies registered 
but not formed under it; if formed 
under the 20 & 21 Viet. ch. 14, and 21 & 
22 Vict. ch. 91, they are governed by 
their rules and articles of association, 
and the companies act of 1862; or, if 
formed under the companies act of 1862. 
(25 & 26 Vict. ch. 89), they are gov
erned exclusively by the provisions of 
that act. 

Joint-stock companies other than 
banks he divides into two classes, ac
cording as they have been by subsequent 
legislation or have not been excepted 
from the operation of Stat. 7 & 8 Vict. 
ch. 110. That act defined the voluntary 
societies with transferable shares which 
were subject to its operation, to embrace 
every partnership whereof the capital is 
divided into shares transferable without 
the express consent of all the purchasers; 
and also specified associations for the 
insurance of lives or property, or for 
granting annuities on lives; and also 
friendly societies making assurances on 
lives to the extent specified; and also 
every partnership which, at its forma
tion, or by subsequent admission (ex
cept any admission subsequent on devo
lution or any act in law), shall consist 
of more than twenty-five members; and 
required their registration. That stat
ute was, however, superseded by the 
joint-stock companies act 1856 (19 & 
20 Vict. ch. 47), which has since been 
repealed by the companies act 1862 (25 
& 26 Vict. ch. 89); and this latter stat
ute is now (says Brown, 1874) in force. 
It consolidates the laws relating to joint
stock companies, and includes in its 
operation all companies formed and 
registered under the act of 1856 (19 & 
20 Vict. ch. 47) ; or under the act 18 & 
19 Vict. ch. 133, together with certain 
'Companies not formed under the above
mentioned acts, nor registered. 

The companies excepted from the 
operation of Stat. 7 & 8 Vict. were com-
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panies incorporated by statute or char
ter, and companies for executing any 
bridge, road, railway, or other like pub
lic object, not capable of being carried 
out unless with the authority of parlia
ment. Formerly, each of such com
panies was governed by the provisions 
of its own charter or special act of par
liament; but, latterly, general provisions 
were made for the regulation thereof by 
the companies clauses consolidation act 
1845, the lands clauses consolidation act 
1845, and, as to railways only, the rail
ways clauses consolidation act 1845 
(being respectively the acts 8 & 9 Vict. 
ch. 16, 18, and 20); and these three 
general acts apply also to all companies 
established by act of parliament after 
May 8, 1845, for the execution of under
takings of a public nature. 

Under the companies act of 1862, with 
the exception of companies and partner
ships formed under some other act" or 
under letters-patent, or engaged in 
working mines within the jurisdiction 
of the stannaries, every banking com
pany or partnership consisting of more 
than ten persons, and every other com
pany or partnership having for its object 
the acquisition of gain, and consisting 
of more than twenty persons, established 
since November 1, 1862, must, and any 
company consisting of seven or more 
persons associated for any lawful pur
pose may, be formed and registered under 
the statute. And mining companies in 
the stannaries may register under it, 
and then become subject to its pro
visions, and a pecnliar jnrisdiction of 
the stannaries court, conferred by the 
statute. Every other company, too (ex
cept a railway company), whether pre
viously existing, or formed afterwards 
in pursuance of an act of parliament or 
letters-patent, or otherwise duly consti
tuted by law, and every unregistered 
company consisting of more than seveu 
members, may, with the assent of the 
shareholders, be registered as a limited 
or unlimited company under its pro
VlSIOns. If not thus registered, the law 
of companies established under private 
acts of parliament, charters, or letters
patent is that laid down by their acts, 
charters, or letters-patent. 

Companies thus constituted certainly 

differ very materially from ordinary 
firms; but, so far as their acts, charters, 
or letters-patent have not provided, they 
are governed by the ordiuary law of 
partnership. 

Joint-stock corporation. This term 
must be understood as quite different in 
meaning from II joint-stock company." 
It designates a corporation (i.e. a legally 
incorporated body), but one owning and 
managing a stock capital; it distin
guishes busiuess corporations, founded 
upon a stock subscribed, from benevolent 
and religious societies, and the like. 

JOINT TENANCY. That estate 
which arises when two or more persons 
acquire property by purchase, at the 
same time, in the same title, and with
out any thing to create a difference in 
their respective interests or possession. 
Joint tenants: persons who hold prop
erty which they acquired by purchase at 
the same time, in virtue of the same 
title, interest, and possession. 

The important feature or result of 
joint tenancy is the principle of survivor
ship; according to which, on the death 
of one tenant, his share, being undis
tinguishably connected with that of his 
fellow, vests in the survivor or survivors, 
instead of descending to heirs. The 
estate was of feudal origin, and appears 
to have been founded upon the same 
policy with the law of primogeniture; 
viz., the desire to perpetuate estates in 
the hands of a few, and to discourage 
their division among many persons. By 
joint tenancy, the death of a teuant 
worked no division of the property. 
This being its character, it has dimin
ished in importance and frequency of 
occurrence, under modern views of per
mitting the free division of lands and 
other property. 

Much difficulty has been experienced 
by writers on real-property law in fram
ing a definition of this estate. Mr. 
Freeman gives a discriminating review 
of several leading definitions, substan
tially as follows: Both Littleton and 
Blackstone content themselves with giv
ing an instance or illustration of this 
estate; neither attempts any precise or 
formal definition. The former says: 
" Joyntenants are, as if a man be seizcd 
of certaine lauds or tenements, &c., and 
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enfeoffeth two, three, or four or more, to 
have and to hold to them for terme of 
there lives, or for tel'me of another's life, 
by force of which feoffment or lease 
they are seized, these are joyntenants." 
According to Blackstone, an estate in 
joint tenancy is where lands or tene
ments are granted to two or more per
sons to hold in fee-simple, fee-tail, for 
life, for years, or at will. Each of these 
illnstrations shows rather how a joint 

' tenancy may be created, than what its 
peculiar incidents are after its creation. 
The definition ascribed to Littleton is 
more objectionable than Blackstone's, 
because it involves the idea that joint 
tenancies cannot be of estates in fee, 
but are confined to estates for life. 
Both illustrations are alike faulty in im
plying that a joint tenancy must neces
sarily be created by feoffment or grant, 
and that it does not include personal 
property. They are also liable to the 
further objection of assuming that a 
grant to two or more is the chief feature 
of joint tenancy, whereas a tenancy by 
entirety was also created by a grant to 
two (they being husband and wife); and 
a tenancy in common arose from a grant 
to two or more, when the grantor in
serted words indicating an intent to 
create a several, instead of a joint, estate. 
Mr. Cruise, in treating of joint tenancy, 
avoids this last objection when he states 
that "where lands are granted to two 
or more persons, to hold to them and 
their heirs, or for term of their lives, or 
for term of another's life, without any 
restrictille, exclusive, or explanatory words, 
all the persons named in such instru
ment to whom the lands are so given 
take a joint estate, and are called joint 
tenants. " 

Joint tenants, according to the defi
nition of Chancellor Kent, are "per
sons who own lands by a joint title, 
created expressly by one and the same 
deed or will. They hold uniformly by 
purchase." This definition has the vice 
of implying that joint tenancy does not 
apply to chattels, and that it could not 
exist in title by prescription. A better 
definition than either of those heretofore 
alluded to is that of Mr. Preston, viz., 
"Joint tenancy is when several persons 
have any subject of property jointly 

between them, in equal shares, by pur
chase. " This definition, as well as that 
of Chancellor Kent, is too broad in this, 
that it embraces tenancy by entireties as 
well as joint tenancy. It is doubtful, 
too, whether joint tenants necessarily 
hold in equal shares. Thus, if A, B, and 
C be joint tenants, and C alienate one
half of his moiety to D, A, B, and C re
main joint tenants, though the interest 
of C is no longer equal to that of A or 
B. Perhaps, however, after such alien
ation the estate would be held as follows: 
one-half by A, B, and C as joint tenants; 
one-third by A and B as joint tenants; 
and one-sixth by D as tenant in common. 
Viewed in this light, the alienation would 
create two joint tenancies, in one of 
which the interests of the co-tenants A 
and B would be equal, and in the other 
the interests of the co-tenants A, B, and 
C would also be equal; and thus the 
correctness of Mr. Preston's definition 
would be established. If this definition 
were modified so as to exclude tenancies 
by entireties, and by inserting" two or 
more" in the place of "several," it 
would seem correct. It would then 
stand: Joint tenancy is when two or 
more persons, not beiug husband and 
wife at the date of its acquisition, have 
any subject of property jointly between 
them in equal shares, by purchase. 
Freeman Coten. &' Part. §§ 9, 10. 

Professor Washburn gives the defini
tion above quoted from Preston, appar
ently adopting it, and adds particulars in 
description of the estate. Each of the 
joint tenants has the whole and every 
part, with the benefit of survivorship, 
unless the tenancy be severed. In the 
quaint language of the law, they hold 
each per my et per tout, the effect of which, 
technically considered, is that, for pur
poses of tenure and survivorship, each 
is the holder of the whole; but, for pur
poses of alienation, each has only his own 
share. And the shares are presumed to 
be equal. If the grant of one parcel of 
land defines the share and interest which 
each is to take, it creates an estate in 
common, and not a joint tenancy. More
over, while joint tenants constitute but 
one person in respect to the estate, as 
towards the' rest of the world, each, as 
between themselves,' is entitled to his 
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share of the rents and profits while he 
lives, out subject to the right of the sur
vivor or survivors to take the entire es
tate upon his death. There may be a 
joint tenancy whether the estate be in 
fee, for life, for years, or at will, and 
also. of estates in remainder. So there 
may be a joint tenancy in an estate for 
life, though the reversion or remainder 
be in only one of the tenants, and if he 
who has the reversion in fee die first, his 
heir will be postponed as to his enjoy
meut of the estate, until after the de
cease of the other joint tenant. But a 
joint tenancy can only be created by 
purchase or act of the parties, and not by 
descent or act of the law. It must, 
moreover, be created by one and the 
same act, deed, or devise, and joint dis
seisor8 may be joint tenants. A joint 
tenancy at common law must have a 
fourfold unity, as it is called, viz., of 
interest, of title, of time, and of pos
session; the interest being acquired by 
all, and by the same act or couveyance, 
commencing at the same time and held 
by the same undivided possession. But 
under the law of uses as well as by will, 
the unity of time may be so far dis
pensed with as to allow two or more 
joint tenants to take their shares at 
different times. 1 Washb. Real P. 
642. 

We have hesitated to accept Mr. 
Preston's definition, for the verbal reason 
that i~ employs" jointly," which is an 
element in the term in question. "Joint 
tenancy is having property jointly." 
But what ishaviJlg property jointly? 
That is part of the thing to be defined. 
Therefore the definitiou at the head of 
this article is proffered in addition. 
The case of a conveyance to husband 
and wife is not excluded, because, con
ceding that it was not at common law a 
species of joint tenancy, the enabling 
married women's acts, so extensively 
passed of late years, seem to obliterate 
the distinction wherever they prevail. 
On this point, the local law must be 
consulted. 

J~int trespassers. Persons who unite 
in the commission of a trespass. 

JOINTURE. A species of estate in 
lands which is a substitute for dower. 
Jointress or jointuress: a woman who 

has an estate settled upon her for life, in 
lieu of dower. 

On account of rights of dower, nnder 
the early law on that subject, being in
convenient restrictions upon alienation, 
parliament, by the statute of uses, Stat. 
27 Hen. VIII. ch. 10, provided jointnre 
in lien of dower. Originally, the word 
meant a joint estate limited to both 
husband and wife, but by later rules 
may be an / estate limited to the wife 
only, expectant upon a life-estate in the 
husband; and has been defined as "a 
competent livelihood of freehold for the 
wife, of lands or tenements, &c., to take 
effect presently in possession or profit, 
after the decease of her hnsband, for the 
life of the wife at least." 

Some confusion observable in the use 
of the word may be cleared np by reflect
ing that this species of provision for the 
wife, might opfilrate as an absolute bar of 
dower, or might only put her to her 
election between her dower and her 

.jointure. Often a provision is called a 
jointure or not a jointure, when the 
meaning is that it is or is not an abso
lute bar. 

To a strict legal jointure, six things 
are said to be requisite: 

The provision for the wife must take 
effect in possession or profit immediately 
after her husband's death. 

It must be for her own life at least, 
and not pour autre vie, or for any terms of 
years, or for any smaller estate. But 
the widow will be bound by the accep
tance of a precarious interest, if she were 
adult at the time she agreed to the join
ture. 

It must be made to herself, and no 
other in trust for her. 

It must be made in satisfaction of the 
whole of her dower, and not of part 
only. 

It must be either expressed or averred 
to be in satisfaction of dower. 

It must be made before marriage; if 
made after marriage, the widow may in 
general waive it, and claim her dower. 

A jointure is a settlement of land aud 
tenements made to a woman in considera
tion of marriage; or it is a covenant, where
by the hnsband, or some friends of his, assnI'. 
eth to the wife lands or tenements, for term 
of her life. It is so called, either because it 
is granted. ratione junctu1'Ql in matrimonio, or 
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for that land in frank.marriage was given the various motions, votes, resolutions, 
jointly to husband and wife, and after to &c., are entered as they occur. 
the heh's of their bodies, whereby the hus- JOURNEY. As used in Tenn. act of 
band and wife were made as it were joint 
tenants during the coverture. Tomlins. 1870, prohibiting the carrying of deadly 

The term jointure is used in Ky. Rev. weapons, except on a journey, &c., does not 
Stat. to denote any species of estate, in include mere travel in the neighborhood of 
real or personal property, created by con- one's house, though in another county. 
veyance or devise, intended to be in lieu or Smith v. State, 3 Heislc. 511. 
satisfaction of dower. Whether a provi- JOURNEYS ACCOUNTS. A term 
sion for a wife, hy deed or will, should be in ancient English practice, under the 
regarded as a jointure, in the sense of the 
statute, is a question of intention, tn be de- rules of which, if a suit became abated 
termined upon the general face of the in- without the default of the plaintiff or 
strument. No express statement of such demandant, the plaintiff might purchase 
intention is necessary. Tevis v. McCreary, a new writ within as little time as he 
3 Metc. (Ky.) 151. 

In Me. Stat. 1821, ch. 40, concerning possibly could after the abatement of 
dower, the word jointure is used in its well- the first writ j and, if he did so, then the 
known and established legal sense, and must second writ was treated as a continu
be it freehold estate in lands or tenements ance of the first. 
secured to the wife, to take effect ou the While chancery was movable, one who 
decease of the hushand, and to continue purch,tsed a new writ was required to apply 
during her life, at the least, unless she be as hastily as distance of the place would al· 
herself the cause of its determination. But low, accounting twenty miles for every day's 
no jointure can prevent the widow from journey; and his second writ must show he 
having her dower, unless made before mar- had purchased it as hastily as he could, ac
riage and with her consent. And a legal' counting the days' journeys. Hence the 
jointure cannot be composed partly of a name journees accounts, by journeys reck
freehold and partly of an annuity not se- oned. Kinsey v. Heyward, 1 Ld. Ra.'1m. 432. 
cured on real estate. Vance v. Vance, 21 JUDEX. A judge j an officer who 
Me. 364. 

A marriage contract, by which is re- administers justice and declares the law. 
served only the right to dispose of the indi- 1. In the Roman law. A private per
vidual property at death, is not a jointure, son who, under appointment of the 
and is no bar to the widow's claim for 
dower j and, if there is no disposition made magistrate for the particular cause, 
of the property by the parties, it is subject tried and decided a case; in general, 
to the course prescribed by law. White- one, but sometimes a greater nnmber, 
head v. Middleton, 3 Miss. 692. were appointed in each cause. The ac· 

Under the Missouri dower law of 1845, d d b h 
a settlement, whether antenuptial or post- tion procee e efore t e prretor until 
nuptial, does not operate as a jointure, un- issue was joined, and was until then said 
less expressed to be in bar of dower. Perry to be in jure; afterwards it proceeded 
v. Perryman, 19 Mo. 469. _ before ajudex or jlAdices, and was then 

It is not essential to the validity of a said to be in judicio. The functions of 
jointure that it should be exempt from any 
incumbrance, the widow, if evicted of her judices, in hearing and determining the 
jointure, having still a right to claim her issues in a cause, to a great extent 
dower. Ambler v. Norton, 4 Hen. 9"' M. coincided with those of jurors in the 
23. common-law system. They decided 

That jointure is abolished in New York 
by the revised statutes, see McCartee v. questions of fact, and perhaps, also, ques~ 
TeUer, 2 Paige, 511. tions of law, but were furnished in each 

JOURNAL. 1. Any book kllpt as a case with instructions from the prretor 
record of what is done day by day, or of as to the legal principles involved, as 
proceedings in the order of their OCCUI'- well as with the formula or record in 
rence. the action. See ACTIO. 

2. In book-keeping, the journal is a 2. In the civil law. The practice of 
book of account used in double entry, appointing judice.~ for particular·causes 
the chief object of which is to contain a was disused in the Roman law even be
monthly abstract of the day-book, &c., fore the time of Justinian, and the term 
80 that the entries may be posted in a judex was thenceforward applied to the 
brief form into the ledger. magistrate who conducted the proceed-

3. ;[n legislative parlance, the journal ings in the cause from its beginning 
of either house is the daily record of its to its end, and finally decided it. The 
proceedings kept by the clerk, in which word is used in this sense in the civil law. 

VOL. •• 42 
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3. In old English law. A judge; 
particularly an ecclesiastical judge, as 
distinguished from the justices of the 
common-law courts, tenned in Latin 
justitiari"s. 

Judex aequitatem semper spectare 
debet. A judge ought always to regard 
equity. 

Judex ante oculos aequitatem sem
per habere debet. A judge ought al
ways to have equity before his eyes. 

Judex bonus nihil ex arbitrio suo 
faciat, nee propositi one domesticae 
voluntatis; sed juxta leges et jura 
pronunciet. A good judge may do 
nothing from his own judgment, or 
from a dictate of private will; but let 
him pronounce according to law and 
justice. 

Judex damnatur cum nocens ab
solvitur. The judge is condemned 
when a guilty persou escapes punish
ment. 

Judex est lex loquens. A judge is 
the law, speaking. 

Judex habere debet duos sales: 
salem sapientiae, ne sit insipidus; et 
salem conscientiae, ne sit diabolus. 
A judge should have two salts: the salt 
of wisdom, lest he be insipid; and the 
salt of conscience, lest he be devilish. 

Judex non potest esse testis in 
propria causa. A judge cannot be a 
witness in his own cause. 

Judex non potest injuriam sibi 
datam punire. A judge cannot pun
ish an injury done to himself. 

Jndex non reddit plus quam quod 
petens ipse requirit. A judge restores 
not more than that which the plaintiff 
himself requires. 

Judex ad quem. Judge to wbom. 
Spoken of a superior judge; one to 
whom an appeal is addressed. 

Judex a quo. Judge from whom. 
Spoken of an inferior judge; one from 
whom an appeal has been takeu. This 
phrase, in English form, is in frequent 
use; "j udge a quo" or "court a qua " 
recu rs ofteu in Louisiana reports as the 
designation of the judicial officer, or of 
the tribunal whose decision is under 
review. 

,'VJUDGE. A public officer, empow
.) ered to administer justice in a court; the 

chief member of a court, and charged 

with the control of proceedings and the 
decision of questions of law or discre
tion; a magistrate of high dignity in 
the law, charged with couducting the 
trial of causes, aud often with deter
mining the punishment of offenders. 

Judge and justice (q. v.) are often 
nsed in substantially the same sense. 

In Great ·Britain, the king is considered 
as the fountain of justice, and general con
servator of the peace of the kingdom. The 
original power of judicature, hy the funda
mental principles of society, is lodged in 
the society at large; but as it would be 
impracticable to render complete justice to 
every individual by the people in their col
lective capacity, therefore every nation 
has committed tbat power to certain select 
magistrates, who, with more ease and expe
dition, can hear and determine complaints; 
and in this kingdom, this a.uthority has im
memorially been exercised by the king or 
his substitutes. He, therefore, has alone 
the right of erecting courts of judicature; 
jor, though the cunstitution of the kingdom 
hath intrusted him with the whole execu
tive power of the laws, it is impossible, as 
well as improper, that he should personally 
carry into execution this great and exten
sive trust; it i8 consequently necessary that 
courts should be erected, to assist him in 
executing this power, and equally neces
sary, that, if erected, they s honld be erected 
by his authority. And hence it is that all 
jurisdictions of courts are either mediately 
or immediately derived from the crown, 
their proceedings run generally in the 
king's name, they pass under his sea.!, and 
are executed by his officers. It is probable, 
and almost certain, that in very early times, 
before our constitution arrived at its full 
perfection, our kings, in person, oftcn heard 
and determined causes between party and 
party. But, at present, by the long and 
uniform usage of many ages, our kings 
have delegated their whole judicial power 
to the judges of their several courts; which 
are the grand depositaries of the funda
mental laws of the kingdom, and have 
gained a known and stated jurisiliction, 
regulated by certain and established rules, 
which the crown itself cannot alter, but by 
act of parliament. In this distinct exist
ence of judicial power in a peculiar body of 
men, nominated, indeed, but not removable, ' 
at pleasure by the crown, consists one main 
preservative of the public liberty; which 
cannot subsist long in any state, unless the 
administration of common justice be, in 
some degree, separated both from the legis
lative and also from the executive power. 
Were it joined with the legislative, the life, 
liberty, and property of the subject would 
be in the hands of arbitrary judges, whose 
decisions would be then regulated only by 
their own opinions, and not by any funda
mental principles of law; which, though 
legislators may depart from, yet judges 
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are bound to observe. Were it joined with 
the executive, this union might soon be an 
overbalance for the legtslative. For which 
reason, by Stat. 16 Car. I. ch. 10, which 
abolished the court of star chamber, effec
tual care Is taken , to remove all judicial 
power out of the hands of the king's privy 
council. Jacob. 

The term judge is used especially of the 
judges of the supe,rior courts of Jaw and 
equity in England and Ireland, and of the 
court of session in Scotland, and of the su
preme court in any colony or dependency. 
But the presiding officers of local and infe
rior courts are frequently so called. Thus 
we sp.eak of "county court judges," &c. 
In its widest sense, the title signifies any 
one Invested with authority to (lecide ques
tions in dispute between parties, and to 
award the~roper punishment to offenders. 
Mozleyt W. 

Judge is a judicial administrator who 
presides in a court duly constituted, declares 
the law in all matters that are tried before 
bim, and proqounces sentence or judgment 
according to '-the law. Some judges are 
called recorders, but the name does not 
alter the nature of the office. When the 
judges are simply spoken of, the fifteen 
judges of the superior courts of common 
law are meant, naniely, of the courts of 
queen's bench, common pleas, and the ex
chequer. There are besides five judges of 
equity.. Cab. Lawyer, 703. 

The general , duties of a judge in t,he 
process of forming his judgment ill a cause 
are: to gather the materials, as facta, law, 
and authorities, of which to form his judg
ment; to set on authorities their just value, 
and to take them as guides in the forma
tion of bis judgment; to hear the argu
ments of counsel; to contend with difficul
ties presented by the subject of the suit 
or by authorities, and, aided by his own 
knowledge and arguments, and the argu
ments of counsel, with a single and unbiased 
mind to deliberate his jndgment; and in so 
doing to heed the nature of the case, as a 
case that is new, or that falls within some 
rule, or is concluded by precedent, or is dis
tinguishable from precedent, or is a case fit 
to be adjudged 00 its own particular cir
cumstances ooly; and, in most instances, to 
look forward to the consequences of the 
judgment contemplated. Ram Leg. Judg. 4. 

A judge' of probate is not within a con
stitutional provision which prohibits the 
election of " judges" within thirty days of 
a general election. The official title" judge 
of probate" is the mere designation of an 
officer whose fu'nctions do not distinctively 
make him a judge within the meaning of 
the constitution. State v. French, 1 Chand. 
13/). 

By the words "any judge of a court of 
record," in N. Y. Laws of 184R, 66, § 2,
providing that a certain application may be 
made to auy judge of a court of record in 
any county in which the judgment on which 
the comphtint Is grounded is docketed, and 

in which the defendant resides,-the legis
lature meant any judge of a court of record 
~ommonly called judge, and known and 
spoken of as a judge of the court of record. 
Neither the recorder of the city of New 
York nor the city jud'ge is such judge of a 
court of record. People u. Goodwin, 50 
Barb. 662. 

Section 4 of Ind. Rev. Stat. 1862, 6, au· 
thorizes the clerk, auditor, and sheriff to 
appoint a person to preside at a term of the 
circuit court, only in case the circuit judge 
is temporarily absent; and not when the 
office is vacant. Case v. State, 6 Ind. 1. 

A judge who begins to hear a case, and 
is appointed judge of a new court which 
supersedes the old, may continue the hear
ing without a resubmission of the case. 
Seale v. Ford, 29 Cal. 104. 

Where a party was indicted for a crime, 
tried, convicted, and sentenced, at a term of 
a circuit court h~ld by a person who exer
cised the office of judge of said court under 
aD appointment of tbe governor made with
out authority of law (there being another 
person entitled to exercise said office), the 
sentence was nevertheless held valid , and 
binding. State v. Bloom, 17 Wis. 621. 

The territorial judges, holding over under 
the constitution of Iowa, couid not act as 
judges of the supreme court, aDd also of 
the district courts, as the two offices in the 
same perSall are iDcompatible. Allen v. 
Dunham,l Greene (Iowa), 89. 

The absence of a judge from the state is 
not such a vacancy as can be supplied 'by 
the executive under legislative authority, 
aDd the act of the legislature, authorizing 
the governor to appoint a judge Df the 
supreme court during the absence of one of 
the judges from the state, is uncoDstitu
tional. People v. Wells, 2 Cal. 610. 

The provision of Ill. Canst., art. 6, § 11, 
that no person shall be eligible to the office 
of judge of any court iD the state, who is 
not II citizen of the United States, and who 
shall not have resided in that state five 
years next preceding his election, and who 
shall not for two years next precediDg' his 
election have resided in the divisioD, circuit ' 
or county in which he shall be elected, 
applies only to judges of courts establishf'd 
or recogtlized by the constitution, and 
which are reqnired to be elected by the 
voters of divisions, circuits, and counties. 
People v. Wilson, 15 Ill. 388. 

The provisioD of N. Y. Laws 1847,319, 
ch. 280, § 81, - that" no judge of any court 
shall have a voice in the decisioD of any 
cause in which he has beeD counsel, attor
Dey or solicitor, or in the snbject-matter of 
which he is interested," - applies to justices 
of the peace. Carrington v. Andrews, 12 
AM. (N. Y.) Pro 348. 

For the judge of the conrt of common 
pleas to sit for the judge of the circuit 
conrt, iD a particular case in which the lat
ter is incompetent, does not amount to hold
ing two offices. Dukes V. SbI,te, 11 Ind. 
551. 
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A judge cannot delegate his power to 
another, nor can a person be authorized 
to act as judge by agreement of the parties 
to a suit. Wright v. Boon, 2 Greene (Iowa), 
458. 

The judge of the superior court, sitting 
to heal' appeals from sewer assessments, in 
compliance with a clause in the charter of 
the city of Hartford, does not constitute a 
court within the meaning of that clause of 
the Connecticut constitution which pro
vides that the judges of inferior courts shall 
be appointed annually. Clapp v. Hartford, 
35 Conn. 220. 

A judicial officer may be required by law 
to discharge other than judicial duties. He 
may, by authority of law, perform minis
terial acts; but when performed they do 
not become judicial acts because they were 
performed by a judicial officer. People v. 
Bush, 40 Cal. 344. 

Every special tribunal is subject to the 
maxim, that no person can sit as a judge in 
any cause in which be is a party, or in 
wbich he is interested. Stockwell v. White 
Lake, 22 Mich. 341. 

A provision of Ark. Const. 1868, art. 7, 
§ 5, that the general assembly shall not in
terfere with the term of office of any judge, 
does not preclude them from abolishing a 
court. Van Buren v.' Mattox, 30 Ark. 566. 

When a judge of a district court is re
quired, by the proper authority, to bold a 
term of a court, either regular or special, 
for some county outside of his proper dis
trict, the authority of such j udga is special. 
The jurisdiction of the judge of the district 
is superseded by that of the substituted 
judge, in tbat county, during the specified 
term, but not elsewhere, nor longer. The 
SUbstituted judge has, in the specified 
county, all the powers of the judge of 
the district. Bear u. Cohen, 65 N. C. 511. 

Judge a quo. The judge from whose 
decision an appeal is taken. 

Judge ad quem. The judge to whom 
an appeal is carried for decision. 
, Judge-advocate. The title of the pros
ecuting officer in military law or before 
courts-martial. There are a judge-advocate 
appointed by commission under the sign 
manual, a judge-advocate acting by depu
tation, either special or general, from the 
judge-advocate-general, and called. deputy
judge-advocate, and a person appornted by 
general officers commanding forces abroad, 
to act as judge-advocate. Simm. Coom
Mar. 

Judge-advocate-general. A superior 
officer, in English military law, appoint
ed to advise the crown in refereuce to 
courts-martial and military causes. 

Judge-ordinary. In England, the judge 
of the court of probate, sitting as judge of · 
the court of divorce, is so called, as being 
the ordinary judge of the divorce couxt. 
2 Stepk, Com. 239. 

In Scotland, the title judge-ordinary is 
applied to all those judges, whether supreme 
or inferior, who, by the nature of their 
office, have a fixed and determinate juris
diction in all actions of the same general 
nature, as contradistinguished from the old 
Scotch privy council, or from those judges 
to whom some special matter is committed; 
such as commissioners for taking proofs, 
and messengers-at-arms. Bell,. 

Judge's certificate. A written state
ment by the judge who tried a cause, 
assuming the existence of some fact 
which is required to be thus proved, to 
warrant further proceedings. Thus, a 
certificate of probable cause for bring
ing the action must, in BOrne cases, be 
procured, to protect an officer plaintiff, 
if unsuccessful, from costs. 

Judge's minutes, or notes. Memo
randa usually taken by a judge, while a. 
trial is proceeding, of the testimony of 
witnesses, of document"s offered 01' ad
mitted in evidence. of offers of evidence, 
and whether it has been received or re
jected, and the like matters. They are 
very often referred to in settling a case 
which is to present the evidence to an 
appellat.e comt; and they may be the 
basis of a motion before the judge for a 
new trial. 

Judge's order. An order ma.de on 
summons by a judge at chambers. 

JUDGMENT. The authenticated de
cision of the court, obtained in a suit, 
upon the relative claims of the parties 
therein submitted; the sentence of the 
law pronounced by the court upon the 
matters presented by the record of pro
ceedings in a suit. 1.,~a# if 5'j 

The definition given by the New York 
code of procedure, which has been widely 
approved, is, the final determination of 
the rights 01 the pa.rties in the action. 
Code, § 245. 

Freeman says that judgment, except 
where the signification of the word has 
been changed by statute, is defined as 
the decision 01' sentence of the law pro
nounced by a court or other competent 
tribunal upon the matter contained in 
the record; or as the conclusion of the 
law upon facts found by the court or 
jury, or admitted by the parties. The 
reasons announced to sustain the de
cision, and the award of execution, con
stitute no part of the judgment. 
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Freeman recommends a classification 
founded upon the state of the pleadings 
at the time when the court makes its 
final decision. .As stated by him, it 
appears intended to include judgments 
in common-law actions of a civil nature 
only; the classes being as follows: 

1. Judgments rendered where the 
pleadings present no other issne than 
an issue of law. These are: 

The judgment given for the plaintiff 
when an issue of law formed by a 
demurrer to any of the pleadings in 
chief is determined in his favor. It is 
final, and is called a judgment quod 
recuperet. 

The judgment given for defendant 
when a like issue is found in his favor. 

Judgment of respondeat ouster, a 
species of interlocutory judgment for 
the plaintiff on demurrer to a plea in 
abatement, when it appears that the de
fendant has mistaken the law on a point 
not affecting the merits of the case. By 
this judgment he is allowed to plead 
such further defence as he may have. 

The judgment given for the defendant 
on a demurrer to a plea in abatement, 
which is, that the writ be quashed. 

2. Judgments rendered upon the de
cision of a court or a jury upon the issue 
or issues of fact made by the pleadings. 
These are: 

The judgment for plaintiff upon an 
issue of fact found in his favor. 

The judgment of nil capiat per breve 
or per billam, when rendered, although 
the issue of fact has been found in plain
tiff's favor. 

Judgment quod parte.~ replacitent. This 
is given if an issue is formed, and a ver
dict returned on so immaterial a point 
that the court cannot know for whom 
to give judgment. The parties mnst 
then reconstruct their pleadings, begin
ning at the first fault which occasioned 
the immaterial issue. 

3. Judgments given where no issue 
has been made by the party required to 
plead. These are: 

Judgment nil dicit, rendered whenever 
the defendant fails to plead to the plain
tiff's declaration in the time allowed for 
him to do so. This judgment is proper, 
although the defendant who fails to plead 
in time may have appeared by attorney. 

Judgment non sum informatus, ren
dered when the defendant enters upon 
the record that he is not informed of 
any defence to the action. 

Judgment by confession relicta verifi
catione, entered when the defendant 
either confesses the action in the first 
instance, or when, after pleading, he 
before trial abandons his plea. 

Judgment non obstante veredicto, ren
dered when, after the verdict of the jury 
has been returned and before the judg
ment thereon is entered, it appears by 
the record that the matters pleaded or 
replied to, although found true, consti
tute neither a defence nor a bar to the 
action. This judgment can only be en
tered on application of the plaintiff. 

4. Judgments entered where, before 
or after the joining of an issue of law 
or of fact, the plaintiff abandons or 
withdraws his prosecution. These are: 

Judgment of non pros., entered against 
the plaintiff, before any issue is joined 
for not declaring, replying, or surrejoin
ing, or for not entering the issue agree
ably to the rules of the court. 

Judgment of nolle prosequi, which is 
entered when plaintiff declares that he 
will not further prosecute his suit, or 
entry of a stet processus, by which plain
tiff agrees that all further proceedings 
shall be stayed. 

Judgment of retraxit. This is given 
when the plaintiff voluntarily goes into 
court and enters on the record that he 
withdraws his suit. It differs from a 
nonsuit in that it is positive. Nonsuit 
is a mere neglect of plaintiff; therefol'e 
he may sue again, upon· payment of 
costs; but a retraxit is an open, volun
tary renunciation of his cla).m in court, 
and, by it he for ever loses l,tis action. 

Judgment of nonsuit, which is of two 
kinds, voluntary and involuntary'. When 
plaintiff abandons his case, and consents 
that judgment go against him for costs, 
it is voluntary. But when he, being 
called, neglects to appear, or when he -
has given no evidence on which .. jury 
could find. a verdict, it is involWltary. 
Freem. Judg. § 6. 

Judgment is the sentence or order of the 
court in a civil or criminal proceeding. 
M ozle.1J go W. 

Judgment, though pronounced or award. 
ed by the judges, is not their determination 
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or sentence, but the determination and sen
tence of the law. It is the conclusion that 
naturally and regularly follows from the 
premises of law and fact, which stand thus: 
against him who hath r04e over my corn, 
I may recover damages by law; now A 
hath rode over my corn; therefore, I shall 
recover damages against A. If the major 
proposition be denied, this is a demurrer in 
law; if the minor, it is then an issue of 
fact; but if both be confessed (or deter
mined) to be right, the conclusion or judg
ment of the court cannot but follow. Which 
j,udgment or conclusion depends not there
fore on the arbitrary caprice of the judge, 
but on the settled and invariable principles 
of justice. The judgment, in short, is the 
remedy prescribed by la w for the redress of 
injuries; and the suit or action is the vehicle 
or means of administering it. What that 
remedy may be, is indeed the result of 
deliberation and study to point out; and, 
therefore, the style of the judgment is, not 
that it is decreed or resolved by the court, 
for then the judgment might appear to be 
their own; but, "it is considered," consid
llI'atum e.t per curiam, that the plaintiff do 
recover his damages, his debt, his posses
sion, and the like; which implies that the 
judgment is none of their own, but the act 
of law, pronounced and declared by the 
court after due deliberation and inquiry. 
(1 Co. Inst. 39.) Jacob, 

The following are the several species of 
judgments most usually occurring in prac
tice: 

Judgment on plea in abatement. If it be 
for the plaintiff upon verdict, it is per
emptory, quod recupeI'et, and, therefore, in 
actions for damages, if the jury do not 
assess them, a trial de not'O must be award
ed, But if it be on demurrer, or on rE'plica
tion of nul tiel record, it is not final, but 
merely a respondeat ouster. Judgment for 
the defendant is, that the writ be quashed, 
unless the matter pleaded in abatemen t is 
some temporary disability, such as infancy, 
&c., in which case the judgment is, that the 
lllaintiff must remain without day, until, &c. 
(Tidd,642.) 

Judgment in ejectment. 
Judgment on a cognovit. If the cogno~it 

be made unconditionally, the plaintiff may, 
of course, sign judgment and sne out exe
cution as soon as he pleases. If there be 
conditions inserted in it, judgment must be 
in strict pursuance thereto. 

Judgment in d~fault of appearance or for 
want of a plea. 

Judgment in demurrer. It is either in
terlocutory or final, in the saDIe manner as 
judgment by default. If a defendant plead 
several matters to the same or several 
counts of a declaration, and the plaintiff 
demur to some of the pleas, and take issue 
upon others; if the defendant sncceed upon 
any of the pleas demurred to, and that plea 
be an answer to the whole action, the plain
tiff shall not ha "e judgment upon the 
issues in fact, should they be fonnd for 

him; but the only judgment that shall be 
entered is nil capiat per breve. (1 Saund. 
80, n. 1.) 

Judgment de melioribus damnis. 
Jndgment in error. 
Judgment against executors or administra

tors. In an action against an executor or 
administrator, suggesting a de~astadt, the. 
judgment against the defendant shall be 
de bonis propriis, and so, if he plead a plea 
which he knows to be false, and also if he 
be made liable and charged as assignee; but 
otherwise, the judgment would be de bonis 
testatoris. (2 Chit. Arch. Pmc. hy Pren. 1177.) 

Judgment against heirs or devisees. If an 
heir have aliened the lands previously to 
the suing out of the writ, he is expressly 
rendered liable for the specialty debts of 
his ancestor, to the amonnt of the lands 
aliened, by Stat. 11 Geo. IV. and 1 Wm. 
IV. ch. 47, § 6; and an action is maintain
able against a devisee, rendering wills in 
fraud of creditors void; and Stat. 3 & 4 
Wm. IV. ch. 104, renders the lands liable 
to every kind of debt. 

Judgment against prisoners. The plain
tiff shall proceed to trial or final judgment 
against a prisoner in the term next after 
issue is joined, or at the sittings or assizes 
next after such term, unless the court or a 
judge shall otherwise order, and shall cause 
the defendant to be chargp.d in execution 
within the term next after such trial or 
judgment. Otherwise, the prisoner may be 
discharged or superseded. (R. 124, H. 1'. 
1853.) 

Judgment quando acciderint. If, on the 
plea of plene admini.travit in an action 
against an executor or administrator, or on 
the plea of riens per descent in an action 
against an heir, the plain tiff, instead of 
taking issue on the plea, take judgment of 
assets quando acciderint, in this case, if as
sets afterwards come to the hands of the ex
ecutor or heir, the plaintiff must first sue 
out a scire facias, before he can have execu
tion. If, upon this scire facias, assets be 
found for part, the plaintiff may have judg
ment to recover so much immediately, and 
the residue of the assets in futuro. (1 Sid. 
448.) 

Judgment non obstante veredicto, Where 
the defence pnt upon the record is not a 
legal defence to the action in point of sub
stance, and the defendant obtain a verdict, 
the court, upon motion, will give the plain
tiff leave to sign judgment notwithstanding 
the verdict, provided the merits of the case 
be very clear. But where the plea contains 
no confession of the cause of action, the 
proper course is toward a repleader, and 
not to give judgment non ohstante veredicto. 
A defendant cannot obtain this judgment 
in any case; he must arrest the judgment. 
It must be moved for within four days from 
the time of trial, if there are so many days 
in term; it cannot in any case be moved for 
after the expiration of the term, provided 
the jury precept be returnable in the same 
term. The judgment is interlocutory; after 
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which a writ of inquiry must be executed, 
and final judgment signed as in ordinary 
cases. If the defendant have succeeded on 
any of his pleas, he will be entitled to re
tain his verdict on them: and there must 
be a trial de novo; the successful party is 
entitled to the costs of the material issues. 
(<lom. Law Proc. Act, 1852, § 145; 2 Chit. 
Arch. H·ac. by Pren. 1483.) 

Judgment of non pros. lt is a final judg
ment for costs, signed by a defendant only, 
whenever a plaintiff, in any stage of the 
cs use, neglects to prosecute his action, or 
part of it, within tbe times limited by the 
rules of the court. (2 Chit. Arch. Prac. by 
Pren. 1409.) 

JUdgment as in case of a nonsuit. 
Judgment upon nul tiel record. The judg

ment for the plaintiff is interlocutory or 
final, just as it is upon demurrer or default; 
but the defendant's judgment would be 
final. A rule for judgment is not now nec
essary. 

By rule 10 of H. T. 1853, where a defend
ant shall plead a plea of judgment recovered, 
he shall, in the margin of such plea, state 
the date of such judgment, and if such 
judgment shall be in a court of record, the 
number of the roll on which such proceed
ings are. entered, if any; and, in default of 
his so doing, the plaintiff shall be at liberty 
to sign judgment as for want of a plea; 
and, in case the same be falsely stated by 
the defendant, the plaintiff on producing a 
certificate from the proper officer, or per
son having the custody of the records or 
proceedings of the court ,where sucb judg
ment is alleged to have been recovered, 
that there is no such record or entry of a 
judgment as therein stated, shall be at lib
erty to sign judgment as for want of a plea. 

Judgment in replevin. 
JUdgment in scire facias. Tbe judgment 

is the same as in ordinary cases. 
Judgment on warrant qf attorney. Judg

ment may be entered upon a warrant of at
torney, at the time therein specified for 
that purpose; and if the warrant were given 
to secure the payment of money, it is not 
necessary that the plaintiff should delay 
the signing of the judgment until default 
be made in the payment, unless that be ex
pressly stipulated for in the defeasance. 
If the warrant specify any particular time 
at which the judgment is to be signed, it 
cannot be entered up at any other time. 
Within a year and a day from the date of 
a warrant, jndgment may be entered up as 
of conrse; but leave to enter up judgment 
on a warrant of attorney above one, and 
under ten years old, must be obtained by 
order of a judge made ex part.; and, if ten 
years old or more, upon a summons to show 
cause. The application for such leave is 
founded upon an affidavit, stating the con
sideration for the warrant of attorney, its 
execution, the amount remaining due to the 
plaintiff, and alleging positively t~at .the 
defendant was alive at a certam tune 
therein mentioned. (H. T. 1853, r. 26.) 

In criminal cases, judgment, unless any 
matter be offered in arrest thereof, follows 
upon conviction, being the pronouncing of 
that punishment which is expressly or
dained by law. Wliarton. 

Judgment is given eitherfor the plaintiff 
or the defendant; when for the plaintiff, it 
is either a judgment by c01'!fession, or by 
d~fault; when given for the defendant, it is 
either a judgment of nonsuit, nOli pros" re
traxit, nolle prosequi, discontinuance, or stet 
processus; and judgment may be given for 
either party upon demurrer, issue of nul tiel 
record, or verdict. A judgment by confes
sion or default is such a judgment as is 
signed against the defendant when the jus
tice of the plaintiff's claim is admitted by 
him, either in express terms, as by giving a 
cognovit, or by cond uct, as by failing to take 
proper steps in the suit. A judgment upon 
.nonsuit is a judgment given to the defend
ant whenever it clearly appears that the 
plaintiff has failed to make out his case by 
evidence. A judgment of non pros. is a 
judgment which the defendant is entitled 
to have against tbe plaintiff when he does 
not folklw up (non prosequitur) his suit as he 
ought to do, as by delaying to take any of 
those steps which he ought to take beyond 
the time appointed by the practice of the 
courts for that purpose. A retraxit, or 
nolle prosequi, is when the plaintiff, of his 
own accord, declines to follow up his action; 
the difference between them is, that a re
traxit is a bar to any future action brougbt 
for the same cause, whereas a nolle prosequi 
is not, unless made after judgment. 

A judgment on a discontinuance is when 
the plaintiff finds that he has misconceived 
his action and obtains leave from the court 
to discontinue it, on which judgment is 
given against him, and he has to pay the 
expenses. A judgment on a stet processus 
is entered when it is agreed, by leave of the 
court, that all fnrther proceedings shall be 
stayed; though in form this is a judgment 
for the defendant, yet it is gcnerally like a 
discontinuance, being, in point of fact, for 
the benefit of the plaintiff, and entered on 
his application; as, for instance, when the 
defendant has become insol vent, &C. Judg
ment on demurrer is such a judgment as is 
pronounced by the court upon a question of 
law submitted to them, as opposcd to a ques
tion of fact, which is submitted to a jury. 
A judgment upon an issue of IIul tiel record 
is when a matter of record is pleaded in any 
action, - as a fine, a judgment, or the like, 
- and the opposite party pleads nul tiel rec
ord, i.e. that there is no such matter of 
record existing; upon this issue is joined 
and tendered in the following form: "And 
this he prays may be inquired of by the 
record, and the other doth the like;" and 
thereupon the party pleading the record 
has a day given him to bring it in, and 
proclamation is made in court for him to 
"bring forth the record by him in pleading 
alleged, or else he shall be condemned;" 
and on his failure to do so his antag'mist 
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shall have judgment to recover. A judg
ment upon a verdict is the judgment of the 
court pronounced after the jury have given 
their verdict. Brown. 

Judgments are the judicial sentences 
of courts, rendered in causes within their 
jurisdiction, and coming legally before 
them. Peirce u. City of Boston, 3 Metc. 
(Mass.) 520. 

The term judgment is sometimes applied 
to the final determination of the issues in 
the case, or to the final ascertainment of 
the guilt of the accused, at nisi prius. It is 
also used in a larger sense, involving the 
order for execution or sentence. Common
wealth v. Gloucester, 110 Mass. 49l. 

A decision on a demurrer is a judgment, 
and must be perfected like one before it is 
appealable. Cummings v. Heard, 2 Minn. 34. 

An order of the county court dismissing 
an appeal from the judgment of a justice, on 
the ground that it was not brought in time, 
is a judgment within the definition given 
in N. Y. Code, § 245; the final determina
tion of the rights of the parties in the ac
tion. Pearson v. Lovejoy, 53 Barb. 407. 

The word judgment includes an order of 
filiation. Cloud v. State, 2 HarT. (Oel.) 361. 

A decree rendered by consent is not, le
gally speaking, a judgment. A judgment 
is the decision of a controversy given by a 
court of justice, between parties who do not 
agree. Consent decrees decide nothing. 
They merely authenticate private agree
ments, aHd render them executory hetween 
the parties. Union Bank v. Marin, 3 La. 
Ann. 34. 

Judgment, in N. C. Rev. Code, ch. 51, § 2, 
- declaring void all contracts, judgments, 
conveyances, &e., for money lost at play,
means only judgments confessed or allowed 
by consent, and does not include judgments 
recovered adversely. Teague v. Perry, 64 
N. 0.39. 

Judgment creditor. A creditor who 
claims to be such by virtue of a judg
ment; that is, a party entitled to enforce 
execution under a judgment. 

Judgment debt: A sum due by a 
final decision of a court; an indebted
ness shown by judgment. 

Jndgments are very generally liens 
upon real property of the judgment 
debtor; and, upon familiar principles of 
equitable jurisprudence, a creditor may 
have equitable aid to enforce payment 
of a judgment debt out. of assets that 
may have been assigned, &c., when for 
a simple contract debt he could not. 
The American practice in cases of thi s 
class is indicated under creditor's snit, 
q. rJ. Mr. Brown gives, in substance, 
the following account of the English 
practice having the same general pur
pose: 

Judgment debts are debts, whether on 
simple contract or hy specialty, for the re
covery of which judgment has been entered 
up, either upon a, cognovit, or as the result 
of a successful action. The old law of 
judgments was in many respects different 
from the present law. Thus, under the old 
law, which rested substantially upon the 
acts 13 Edw. 1. ch.18,29 Car. II. ch. 3, and 
4 & 5 Wm. & M. ch. 20, the lands affected 
by a judgment were the entirety of terms 
for years only, and one moiety of freehold 
lands, tithes, reversions, and trust estates 
whereof the trustee was seised for the 
debtor at the time of execution sued. 
Estates tail were liable to the extent of 
one moiety thereof, but only during the life 
of the tenant in tail; and joint tenancies 
were in the same position. Moreover, trust 
terms for years, joint trust estates, and 
eqnities of redemption, were altogether ex
empt; as were also copyholds, glebe, and 
advowsons in gross. Moreover, purchasers 
(including mortgagees) were not bound by 
a judgment which was either undocketed 
or misdocketed (Tunstall v. Trappes, 3 
Sim. 286 j Brandling v. Plummer, 8 De Gex, 
M. go G. 747); unless they had notice 
thereof, in which case they were boqnd 
(Davis v. Earl of Strathmore, 16 Ves. 419). 
However, equity assisted the judgment 
creditor towards enforcing his execution 
in respect of those equitable interests be
fore enumerated which were not statutorily 
liable on an elegit; thus, in the case of an 
equitable freehold estate, the judgment 
creditor, after suing out an elegit, might file 
his bill in equity for relief (Neate v. Marl
borough, 3 Myl. go O. 407); and, in the case 
of an equitable leasehold or term .of years, 
the judgment creditor, after suing out a fl. 
fa., might in like manner file his bill in 
equity for relief (Gore v. Bowser, 1 Jur. 
N. s. 392); and this seems to be still the 
law (Padwick v. Duke of Newcastle, L. 
R. 8 Eq. 700). 

On the other hand, under the present 
law, which depends substantially upon the 
statutes 1 & 2 Vict. ch. 110; 2 & 3 Viet. 
ch. 11 j 3 & 4 Vict. ch. 82; 23 & 24 Vict. eh. 
38; and 27 & 28 Vict. ch. 112, the lands 
affected by a judgment are the entirety 
of lands, tenements, and hereditaments 
whether freehold, copybold, or leasehold, 
and whether legal or equitable, and whether 
possessed at the time of entering up judg
ment or afterwards, and whether joint or 
sole, and whether the interest of the debtor 
therein amount to an estate in, or only to a 
general power over, them. Advowsons are 
no longer exempt from liability; but with 
reference to rectories and tithes, only lay 
and not ecclesiastical ones are intended 
(Hawkins v. Gathercole, 6 De Ge:", I1f. go G. 
1). The judgment prevails against the jus 
accrescendi in the case of joint tenants (1 
Dart Vend. go P. 431), and also against 
the issue of tenant in tail, and against re
mainder-men in tail (Lewis u. Duncombe. 
20 Beav. 398). 
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. The before-mentioned Victorian statutes 
also made provision for the registration and 
re-registration of judgments and executions 
thereon, the short result of which may he 
stated as follows: From Aug. 16, 1838, 
to July 23, 1860, every judgment that was 
entered up against the owner of lands re
q uired to be registered in the owner's name 
(i.e. in the name of the debtor), and to be 
re-registered every five years, in order to 
become a charge upon the land; from July 
23, 1860, to July 29, 1864, every like judg
ment required to be registered in the name 
of the debtor, and to be re-registered every 
five years, and execution thereon required 
also to be sued ou t, and also registered in 
the name of the creditor, and also within 
three months from the date of such regis
tration to have been executed, in order to 
become a charge upon the land; but since 
July 29, 1864, no such judgment requires 
to be registered at all, but execution is to 
be sued out thereon, and to be also regis
tered in the name of the debtor, althongh 
even then it is not a charge ltpon the land 
until such land lias been actually taken 
upon the execution by summary process. 

The date of the registration, and not 
that of entering up the judgment, or of the 
registration, and not that of suing out 
the execution, is the point of time wbi"h 
regulates the priorities or rights of adverse 
successive claimants; thus judgment cred
itors, as between themselves, take rank 
according to the order of the dates of their 
several registrations, and notice of an un
registered judgment entered up at a prior 
date does not affect them (Benham v. 
Keane, 1 .Johns. !t .fl. 685); as neither does 
such notice affect a subsequent purchaser 
or mortgagee, this being the construction 
of Stats. 3 & 4 Vict. ch. 82, § 2, and 18 & 
19 Vict. ch. 1.5, § 5. But notice of an un
registered judgmeut does affect a suhse
quent cestui que t:rust (Benham v. Keane, 
supra). And notice of a judgment which 
has been re-registered within five years 
. prior to the date of the purchase or mort-. 
gage does affect a purchaser or mortgagee 
having notice thereof, notwithstanding an 
interval of more than five years may' have 
elapsed between such re-registration and 
the next preceding registration (Simpson 
v. Morley, 2 Kay 9".J. 71); but a purchascr 
or mortgagee who has no notice of a jndg
ment, although the same has been regis
tered, and, a fortiori, as already mentioned, 
if it is either unregistered or not duly re
registered, is not bound thereby, this being 
the constructiou of the Stat. 2 & 3 Vict. 
ch. 11, § 5; for it has been held that regis
tration is not notice (Robinson v. Wood
ward, 4 De Gex !t S. 562), unless, indeed, it 
can be proved that the party has made an 
actual search over the period covering the 
judgment (Proctor v. Cooper, 2 Drew. 1); 
and no such search is compulsory either 
upon a purchaser or upon a mortgagee 
(Lane v. Jackson, 20 Beav. 535), although 
it is not, therefore, wise to avoid a search 

(;Freer v. Hesse, 4 De Gex, M. 6' G. 495). 
And in case the property is situate in a 
register county, the registration and re
registration must be made both in the local 
and in the general registries. (Johnson v. 
Houldsworth,1 Sim. N. s. 106.) 

In the case of a judgment which is 
entered up between a contract for sale and 
the conveyance of the land, where the 
judgment is duly perfected as required by 
the acts, the judgment creditor could not, 
by the old law, proceed against the land 
in the hands of the purchaser (LoJdge v. 
Lyseley,4 Sim. 70), but would have been 
restrained by inj unction from so doing 
(Brunton v. Neale, 14 L . .J. Ch. 8); the 
judgment creditor might, however, have 
come against the unpaid purchase-money 
(Forth v. Norfolk, 4 Madd. 505)' and the 
present law is to the same effect (Brown v. 
Perrott, 4 Beav. 585). And by the present 

-law, upon any sale by a mortgagee, the 
surplUS-fH'oceeds-of-gn;te are charged by any 
judgments entered up against the mort
gagor between the dates of the mortgage 
and the sale (Robinson v. Hedger, 13 .Jur. 
846). :aut undcr the old law . and under 
the present law, a judgment entered up 
subsequently to a voluntary conveyance, 
and duly perfected, does not upset the prior 
voluntary conveyance (Beavan v. Earl of 
Oxford, 6 De Gex, M. !t G. 507), a judgment 
creditor not being a purchaser within the 
meaning of Stat. 27 Eliz. ch. 4. 

A judgment entered up against an an
nuitant has been held to be a charge on 
the land out of which the annuity issues 
(Younghusband v. Gisborne, 1 De Gex!t S. 
209); and the like decisiou was given re
garding a judgment entered up against one 
entitled to a gross sum of money charged 
on land (Russell v. M'Culloch, 1 Kay !t .J. 
313); but now, by Stat. 18 & 19 Vict. ch. 15, 
§ 11, w here a mortgage is paid off prior to 
the completion of the purchase, any judg
me.nt against the mortgagee ceases to be a 
charge on the lands purchased (Greaves 
v. Wilson, 25 Beav. 4341 . 

The extent of the judgment creditor's 
remedy at law depends on section 11 of 
Stat. 1 & 2 Vict. ch. 110, and the extent of 
his remedy in equity on the 13th section 
of that act. And accordingly, at law, the 
judgment creditor may proceed against all 
legal estates of his debtor, and also agaiast 
all estates held simply in trust for him, but 
not against any equity of redemption of 
his debtor; and in eqnity he may proceed 
against all and every the lands of his 
debtor, having first taken out an elegit 
(Smith v. Hurst, 10 Hare, 30), and obtained 
actual possession of the lands, if possible, 
or the nearest equivalent to actual posses
sion (GueRt v. Cow bridge Ry. Co., L. R. 6 
Eq. 619), and he should pray a sale of the 
lands, as distinguished from a foreclosure 
(Tuckley v. Thompson, 1 .Johns. !t H. 126), 
an order for which he may obtain upon pe
tition in a summary way under the 27 & 
28 Vict. ch. 112 (Be Isle of Wight Ferry, 11 
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Jur. N. s. 279). Sometimes both a bill and 
a petition, may, however, be necessary. (Re 
Cowbridge Ry. Co., L. R. 6 Eg. 413.) If 
neith~r an elegit nor afi./a. can be sued out, 
there IS no remedy. (Pad wick v. Newcastle, 
L. R. 8 Eg. 700.) Brown. 

Judgment debtor. A person against 
whom judgment has been recovered, for 
the payment of which he is still liable; 
one who owes the amount of a judg
ment. 

He may be either the defendant in 
the action when the plaintiff has recov
ered judgment for his demand, or the 
plaintiff when the defendant prevailed 
and recovered costs. 

Judgment in personam, or in rem. 
Judgments and decrees are either in per
sonam or in rem. They are in personam when 
the proceedings are against the person; 
provided the adjudication be of such a 
nature as to be binding only upon the par
ties to the suit and their privies in blood or 
'estate. Judgments and decrees in rem are 
not, as the term implies, confined to pro
ceedings where property is proceeded 
aga.inst as a party to the action; but iu
clude, in addition to adjudications against 
the thing, all these decisions or sen tences, 
which, by the policy of the law, are bind
ing upon all other persons as well as upon 
the parties to the suit. The prodeedings 
prior to the judgment or decree may be in 
personam, no notice may be given except to 
the defendant, yet, if the judgment affect 
the status of any person or of any subject
matter, as in a suit for divorce, it is con
clusive upon the whole world, and is there
fore classed as being in rem. Freem . .ludgm. 
§ 13. 

A judgment in rem is an adjudication 
upon the status of some particular subject
matter by a tribunal competent for the 
purpose. Lord v. Chadbourne, 42 Me. 429. 

Judgment nisi. To afford opportu
nity for full consideration of questions 
of law arising at circuit, it has long been 
customary, in English praotioe, to direct 
judgment to be entered, to become abso
lute "unless" the court shall within 
the first four days of the next term order 
otherwise; giving the defeated party four 
days to move' against the judgment. 

Judgment note. A promissory note, 
containing, in addition to the usual con
tents of a note, a power of attorney 
authorizing entry of judgment by con
fession, against the maker, upon default 
of payment. 

Judgment record, or roll. A formal 
systematic transcript of the proceedings 
leading to the judgment in an action, 
and of the judgment, the authentic offi-

cial collection of the papers, proceedings, 
and judgment in their order. 

The judgment roll is ... parchment roll 
upon which all proceedings in the cause up 
to the issue, and the a ward of venire inclu
sive, together with the judgment which thp. 
court has awarded in the cause, are entered. 
This roll, when thus made up, is deposited 
in the treasury of the court, in order that it 
may be kept with safety and integrity. In 
practice, the making up and depositing the 
judgment roll is generally neglected, unless 
in cases wbere it becomes absolutely neces
sary to do so; as when, for instance, it is 
required to give the proceedings in the 
cause in evidence in some other action; for 
in such case the judgment roll, or an ex
amined copy thcreof, is the only evidence 
of them that will be admitted. Smith's Act. 
at Law. 184. 

The duty of preparing the judgment roll 
has been, in English practice, until lately, 
left to the successful party or his solicitor. 
3 Ste:ph. Com. 566. Now, by the judicature 
act 1875, sched. 1, order xli., rule 1, every 
judgment is to be entered by the· proper 
officer in a book to Le kept for the purpose. 
Mozle.1f ~ W. 

Judgment summons. A summons 
issued under the debtors' act 1869, and th~ 
rules framed in pursuance thereof, on the 
application of a plaintiff who has obtained 
a judgment or order in a county court for 
the payment of any sum or sums of TJloney, 
but has not succeeded in obtaining payment 
from the defendant of the sum or sums so 
ordered to be paid. The judgment sum
mons cites the defendant to appear person
ally in court, and be examined on oath 
touching the means he has, or has had since 
tbe date of the judgment, to pay the sum in 
question, and also to show cause why be 
should not be committed to prison for his 
default. Robson Bkcy. 

JUDIOATURE AOTS. Important 
English statutes, which have made an 
extensive change in the judicial organ
ization and the fundamental principles 
of procedure. 

They are Stat. 36 & 37· Vict. ch. 66, 
1873, and the 38 & 39 Vict. ch. 77, 1875. 
The first of these enacted the changes 
intended at the date of its passage, hut 
postponed the time when its provisions 
should take effect. Several amendments 
in the system proposed were matured in 
the interim, and were enacted by the 
second act mentioned. The changes, as 
set forth ill the two acts taken together, 
went into operation Nov. 1, 1875. A 
third act (37 & 38 Vict. ch. 83) is of 
slight importance, as it only extended the 
time allowed before the first act should 
take effect. • 
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The acts abrogate the organization of 
the former superior courts, and create 
one supreme court of judicature in Eng
land, consisting of two permanent di
visions, one of which, her majesty's 
high comt of jastice, has chiefly origi
nal jurisdiction; while the other, under 
the name of her II1ajesty's court of 
appeal, is clothed chiefly with appellate 
jurisdiction. The details of this change 
in the organization of courts are quite 
fully explained under the heads of the . 
different English courts affected. See 
COURTS, subd. Courts of England; 
CHANCERY; COUNTY COURT; COURT 01!' 

APPEAL; COURT OF COMMON PI.EASj 

COURT FOR DIVORCE AND MATRIMO

NIAL PAUSES; COURT OF EXCHEQUER; 

COURT OF EXCHEQUER CHAMBER; 

COURT OF KING's BENCH j COURT OF 

PROBATE; HIGH COURT OF ADMI

RALTY; HIGH COURT OF CHANCERY; 

HIGH COURT OF JUSTICE; SUPREME 

COURT OF JUDICATURE. 

With respect to pl'ocednre, the acts 
effect a fusion of legal and equitable 
remedies, very analogous to that which 
has been accomplished in many of the 
states by the codes of reformed pro
cedure. It is prescribed that, in every 
civil cause commenced in the high court 
of justice, law and equity shall be ad
ministered according to seven rules, in 
substance: 1. If a plaintiff or petitioner 
claims an equitable estate or right or 
relief on equitable grounds, the new 
courts shall give him the same relief as 
ought to have been given by the former 
court of chancery; 2. Equitable defences 
may be set up, and shall have the same 
effect as ill the court of chancery; 
3. Eqldtable relief may be granted to 
defendant as against the plaintiff, or as 
against third persons; such persons. if 
not originally parties, to be brought in 
by notice; 4. Equitable estates, rights, 
duties, and liabilities, appearing inci
dentally in a cause, are to be noticed the 
same as they were in chancery j 5. Pro
ceedings in the new courts must not be 
restrained (except by stay of proceedings 
ordered by the court); but any ground, 
under former practice for injnnction or 
prohi bi tion upon proceedings at law, may 
be set up as a defence to an action in 
the new courts; 6. Subject to the above 

rules, and some other provisions of the 
acts, the new courts must recognize and 
give effect to all legal demands, estates, 
rights, duties, liabilities, &c., existing 
by the common law, custom, or statute, 
in the same manuer as before the new 
acts; 7. The new courts shall grant ab
solutely, or upon terms, all such remedies 
as parties may appear to be entitled to, 
so that all matters of controversy shall 
be completely and finally determined 
and mUltiplicity of proceedings avoided. 

Eleven new principles of jurisprudence 
are established, the general nature of 
which may be indicated as follows: 1. In 
the administration, in the new courts, of 
insolvent decedent estates, and winding 
up of insolvent corporations, the same 
rules shall prevail and be observed as to 
the respective rights of secured and un
secured creditors, and as to debts and 
liabilities provable, and as to the valu
ation of annuities and future or contin
gent liabilities, respectively, as may be in 
force for the time being under the bank
rupt laws. 2. No claim of a cestui que 
l1'ust against his trustee for any property 
held on an express trust, or in respect of 
any breach of such trust, shall be held 
to be barred by any statute of limitations. 
3. An estate for life without impeach
ment of waste shall not confer upon the 
tenant for life any legall'ight to commit 
"equitable waste," unless an intent to 
confer such right expressly appears by 
the instrument creating such estate. 
4. Merger by operation of law only, of 
any estate, the beneficial interest in 
which would not be deemed merged in 
equity, is abolished. 5. A mortgagor 
entitled for the time being to possession 
or rents aud profits of any land as to 
which no notice of intention to take 
possession, &c., has been given by the 
mortgagee, may sue for such possession, 
or for such rents and profits, 01' to pre
vent or recover damages in respect of 
auy wrong relative thereto, in hh own 
name only, unless the cause of action 
arises upon a lease or other contract 
made by him jointly with another per
son. 6. An absolute assignment of a. 
debt or chose in action notified to the 
debtor shall be effectual to pass the 
legal right to it from the date of such 
notice, and all remedies for it, and the 
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power to give a good discharge. But if 
the debtor, &c., has notice of any claims 
conflicting with those of the assignee, he 
may call upon the claimants to interplead. 
7. Stipulations as to time, &c., which 
would not be deemed of the essence of the 
contract, in equity, shall have the same 
effect in all courts as they would have in 
equity. 8. A mandamus or injullction 
may be granted, or a receiver appointed 
by interlocutory order; and this may be 
done either unconditionally or npon 
terms; and if an injunction is asked 
ancillary to a suit to prevent an appre
hended waste or trespass, the injunction 
may be granted, whether defendant 
is ill possession, or claims a right to do 
the act sought to be restrained under 
color of title or not, and whether the 
estates claimed are legal or equitable. 
9. The rules of admiralty relative to 
damages for collision shall prevail in the 
new courts. 10. In questions relating 
to the custody and education of infants, 
the rules of equity-shall prevail. 11. In 
general, where there is any conflict be
tween the rules of equity and those of 
the common law, the rules of equity 
shall prevail. 

The acts abolish the division of the 
legal year into terms, so far as relates to 
the administration of justice; but the 
terms may continue to be referred to as a 
measure of time. Subject to rules of 
court, the judges and commissioners 
may sit and act at any time and place for 
the transaction of business. And nu
merous regulations are prescribed for 
the division and assignment of business 
among the several branches of the court, 
and for the conduc~ of trials and the 
course of procedure. 

JUDICIA. JUdgments. The plural 
of judicium, q. v. 

JUDICIAL. Pertaining to the admin
istration of justice in courts. 

Whatever emanates from a judge as 
such, or proceeds from a court of justice, 
is judicial. A power which, when exer
cised 1:ty officers not connected with the 
judiciary, would be regarded as purely 
administrative, becomes at once judicial 
when exercised by a court of justice. 
And where any power is conferred upon 
a court of justice, to be exercised by it 
as a court, in the manner and with the 

formalities used in its ordinary proceed
ings, the action of such court is to be 
re~arded as judicial, irrespective of the 
original nature of the power. Matter of 
Cooper, 22 N. Y. 67, 82, 84. 

The -seizure of books or apparatus of a 
manufacturer, for violation of the internal 
revenue laws, done by internal revenue 
officers, is not a judicial proceeding. 
United States v. A Distillery, 1 Hugh. 533. 

Acts of the secretary of state of a state, 
in issning and re-toking licenses to toreign 
insurance companies, under the statute, are 
not judicial. State v. Doyle, 40 Wis. 175. 

Judicial action. The taxation of costs 
is not" judiCial action" in the proper sense 
of the term, but ministerial. It may, there
fore, be made by the clerk, and cannot be 
reviewed on error. Abbott v. Mathews, 26 
Mich. 176. 

The duty of draining the streets, &c., of 
a city, although not a judicial one;is of a 
judicial nature, requiring the exercise of 
qualities of deliberation and judgment. 
Mills u. Brooklyn, 32 N. Y. 489. 

Judicial admissions, or confessions. 
Admissions or confessions publicly made 
and noted in court, which appear by the 
record of proceedings iu court. 

Judicial authority. The power ap
propriate to a judge; jurisdiction; the 
official light to hear and determine 
questions ill controversy. 

There is a wide distinction between a 
special authority to act under particular 
circumstances, and. a judicial authority to 
act in particular cases. So long, in either 
case, as the party acts within the limits of 
his authority, he is, of course, justified in 
what he does, and in either case, if he 
plainly exceed the limits of his authority, 
he is without justification; the material 
difference is this, that in the former case, 
i.e. where he has a mere authority to exe
cute, it is open to inquiry whether facts ex
isted which warranted his act; in the latter, 
where he acts judicially in a matter within 
his jurisdiction, his adjudication is usually 
conclusive upon the question, whether the 
particular facts warranted that judgment. 
and to protect him from an action of tres
pass. 3 Stark. Evid. 1150 q. 

Judicial committee of the privy 
council. A tlibunal in England, com
posed of members of the privy council, 
which advises her majesty upon any mat
ters referred to it; and formerly had ex
tensive appellate jurisdiction; but this 
seems mostly abrogated by the judica,.
ture acts. 

The judicial committee of t.he privy coun
cil, as constituted by Stat. 3 & 4 Wm. IV. 
ch. 41, passed in 1833, and 14 & 15 Vict. ch. 
83, § 15, passed in 1851, consists of the lord 



JUDICIAL 669 JUDICIAL 

president of the council, the lord chancellor, 
the lords justices of appeal, and such other 
inembers of the privy council as shall hold, 
or have held, certain judicial or other 
offices enumerated in the acts, or shall be 
specially appointed by the crown to serve 
on the ·committee. Moreover, by Stat. 34 
& 35 Vict. ch. 91, passed in the year 1871, 
her majesty was enabled to appoint, by 
warrant under her sign manual, four paid 
additional judges to act as members of the 
judicial committee, and to hold office during 
good behavior. (2 Steph. Com. 461.) 

To the judicial committee have been re
ferred all appeals to the crown from admi
ralty and ~cclesiastica~ courts; from co~rts 
in her maJesty's colollles and dependenCIes, 
and petitions for the prolongation of pat
ents. But by the judicature acts (g. v.), 
provision has been made for the transfer of 
the appellate jurisdiction of the judicial 
committee to the new supreme court of 
judicature. Mozley!f' W. 

Judicial decision. The determina
tion of a court or judge, in a cause. 

A contract to repay money if an instru
ment is held void by judicial decision, does 
not contemplate a postponement of payment 
till a decision of the court of last resort is 
had. Wadsworth v. Green, 1 Sandf. 78. 

Judioial disoretion. That limited 
power understood to be confided to a 
judge to decide, upon his OWIl judgment, 
various collateral or minor matters. It 
is not an arbitrary authority to make 
orders as he pleases; but, within narrow 
limits, questions are confided, to be de
cided as he thinks right, without review. 

Judicial discretion means a discretion, to 
be exercised in discerning the course pre
scribed by law. Tripp v. Cook, 26 Wend. 
143. 

Judicial doouments. W'ritten in
struments relating to litigation. They 
are such as judgments, decrees, and 
verdicts; depositions, examinations, 
and inquisitions taken in the course 
of a legal process; writs, warran:ts, 
pleadings, bills, and answers, &c., In

cident to judicial proceedings. 
Judioial offioer. A person in whom 

is vested authority to decide causes or 
exercise powers appropriate to a court. 

The term includes judges and all offi
cers of like ·authority, functions, and 
powers. 

A sheriff is not a judicial officer, and 
the offices of sheriff and of tax-co!lec~or, 
although distinct under the constItutIon, 
may still be united in the same hands. 
Attorney-General v. Squires, 14 Cal. 12. 

Judioial power. That hranch of the 
powers of government which relates to 

the deciding of controversies and admin
istration of justice, as distinguished 
from executive power (q. v.) and legis
lative power (g. v.). 

Judicial prooeedings. A general 
term for proceedings in courts; for the 
course authorized to he taken in various 
cases to secure the determination of a 
controversy; to obtain the enforcement 
of a right or the redress or prevention 
of a wrong. 

A statute authorizing amendment of 
misnomers in writs, petitions, bills, or other 
judicial proceedings, includes misnomer in 
making out an appeal. Chappel v. Smith, 
17 Ga. 68. 

Judicial sale. A sale which takes 
place under the order aud auspices of a 
court, and the result of proceedings taken 
to enforce a right of sale, as distin
guished from a sale by an owner in 
virtue of his right of property. 

A judicial sale is one made under the 
process of a court having competent au
thority to order it, by an officer duly ap
poin ted and commission-ed to sell. William
son v. Berry, 8 How. 495. 

Judicial sale includes a foreclosure by 
notice and sale. Sturdevant v. Norris, 30 
Iowa; 65. • 

Judicial separation. A separation 
of man and wife by decree of court, less 
complete than an absolute divorce; other
wise called a limited divorce. By Eng
lish law, it has the effect, so long as it 
lasts, of making the wife a single woman 
for all legal purposes, except that she 
cannot marry again; and similarly the 
husband, though separated from his wife, 
is not by a judicial separation empowered 
to marry again. It thus corresponds 
somewhat to a divorce a mensa et thoro 
under the old law, but is more complete 
in its effects. Th~ law of New York is 
substantially the same. These limited 
divorces are there granted for causes less 
grave than adultery, -for cruel~, deser
tion, &c. 

Judicial statistios. Statistics, published 
by authority, of the civil and criminal busi. 
ness of the United Kingdom, and matters 
appertaining thereto. Annual reports are 
published separately for England and 
Wales, for Ireland, and for Scotland. The 
statistics for England and Wales contain 
statements of the police establishments and 
expenses, and the number of offences com
mitted and offenders apprehended; state
ments of the number of inquests held by 
coroners i of the number of persons com-
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mitted for trial at assises and sessions, with 
the result of the proceedings; of the state 
of prisons, with returns of reformatory and 
industrial schools, and of criminal lunatics; 
of the causes in the superior courts 6f com· 
mon law and equity, &c., and the county 
courts; also of the appeals to the privy 
council, and the judicial proceeding of the 
house of lords. The same matters, though 
with some difference in the arrangement, 
form the bulk of the report for Ireland. 
Kindred matters are dealt with in the report 
for Scotland, though here there is a wider 
divergence, rendered necessary by the varia
tion between the laws of Scotland and Eng
land. Morley!t W. 

Judicial writ. In English practice, 
the capias and all othtlr writs subsequent to 
the original writ not issuing out of chancery, 
but from the court to which the original 
was returnable. Being grounded on what 
has passed in that court in consequence of 
the sheriff's return, they are called judicial 
writs, in conkadistinction to the writs is
sued out of chancery, which were called 
original writs. 3 BI. Com. 282. 

Judicial writs are such writs as issue 
under the private seal of the courts, and 
not under the great seal of England, and 
are tested or witnessed not in the king's 
name, but in the name of the chief judge 
of the court out of which thcy issue. In 
this phrase the word judicial is used in con
tradistinction to original; original writs 
signifying such as issue out of chancery 
under the great seal, and are witnessed in 
the king's name. Since the uniformity of 
process act (2 Wm. IV. ch. 39, § 31), the 
distinction has hecome almost useless. 

JUDICIARY. The body of officers 
charged with the administration of jus
tice; the judges taken collectively. 

JUDICIUM. This Latin word is used 
in several senses in old English law; 
for judicial authority or jurisdiction, in 
the abstract; for a court or tribunal; 
for a judicial hearing, investigation, or 
other proceeding; and sometimes in the 
sellse of verdict or judgment. 

Judicium Dei. The judgment of 
God. The decision in a trial by ordeal; 
so named because the deity was believed 
to decide in favor of the innocent. 

Judicium a non suo judice datum 
nullius est momenti. A judgment 
given by an improper judge is of no 
moment. 

Judicium est quasi juris dictum. 
Judgment is, as it were, a dictum of 
law. 

Judicium non debet esse illuso
rium; suum affectum habere debet. 
A judgment ought not to be illusory; it 
ought to have its consequence. 

JUdicium parium. The judgment of 
one's peers, particularly trial by jury. 

Judicium redditur in invituJIl, in 
prcesumptione legis. Judgment, in 
presumption of law, is giveu against an 
unwilling party. 

Judicium semper pro veritate ac
cipitur. Judgment is always taken for 
truth. 

Judicia in curia regis non annihi
lentur, sed stentill robore suo quous
que per error em aut attinctum 'ad
nullentur. Judgments in the king's 
court are not annihilated, but remain in 
force until annulled by error or attaint. 

Judicia in deliberationibus crebro 
maturescunt, in accelerato processu 
nunquam,. Judgments become fre
quentl:f matured by deliberations, never 
by hurried process. 

Judicia posteriora sunt in lege for
tiora. The latter decisions are the 
stronger in law. 

Judicia sunt tanquam juris dicta, 
et pro veritate accipiuntur. Judg
ments are, as it were, the dicta of the 
law, and are received as truth. 

Judiciis posterioribus fides est ad
hibenda. Credit is to be given to the 
latter decisions. 

JUGE. In French law, a judge. 
Juges d'instruction, are officers subject 

to the procureur-imp~rial, who receive, in 
cases of criminal offences, the complaints of 
the parties injured, and who summon and 
examine witnesses upon oath, and, after 
communication with the procureur-imperial, 
draw up the forms of accusation. They 
have also the right, subject to the approval 
of the same superior officer, to admit the 
accused to hail. They are appointed for 
three years, hut are re-eligihle for a further 
period of office. They are usually chosen 
from among the regular judges. Brown. 

Juge de paix_ An inferior judicial 
functionary, appointed to decide summarily 
controversies of minor importance, espe
cially such as turn mainly on questions of 
fact. He has also the functions of a police 
magistrate. Ferrier-e. 

JURA. Rights; the plural ofju8, q. v. 
Jura ecclesiastica limitata sunt 

infra limites separatos. Ecclesiastical 
laws are limited within separate bounds. 

Jura eodem modo destruuntur quo 
constituuntur. Laws are abrogated by 
the same means by which they were 
made. 

Jura naturce sunt immutabilia. The 
laws of nature are uncha.ngeabl~. 
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.Jura personarum. The rights of per
sons. 

.Jura publica anteferenda privatis. 
Public rights are to be preferred to 
private. 

.Jura publica ex privato promiscue 
decidi non debent. Public rights 
ought not to be promiscuously decided 
out of a private transaction. 

.Jura regalia. RoyaLl'ights, or rights 
in the nature of royal rights j especially 
civil and criminal jurisdiction. 

.Jura regis specialia non concedun
tur per generalia verba. The special 
rights of the king are not affected by 
general words . 

.Jura rerum. The rights which a per
Bon may acquire in things. 

.Jura sanguinis nullo jure civili di
rimi possunt. The rights of blood can 
be taken away by no civil law. 

.Jura Bumma imperii. The supreme 
rights of dominion. 

JURAMENTUM. An oath. 
.Juramentum calumnire. The oath 

of calumny. An oath required, in the 
civil and canon law, of the parties to 
a suit, their attorneys and proctors, that 
they are not influenced by malice, but 
believe their cause to be just. See ANTE 
JURAME.liITUM. 

JURAT. An abbreviation of the 
Latin jura/um, signifying sworn, the 
emphatic word in the Latin form of 
the memorandum or clause in an affi
davit by which the officer certifies that 
it was" sworn" before him; from which 
such a clause or a like clause in any 
affidavit or deposition is called the jurat. 

JURATA, was formerly the conclusion 
of every nisi prius record, which stated in 
effect that the proceedings were respited 
till some day therein named, unless the 
judge who was to try the cause should be
fore that day come (as he always did) to 
the place appointed for the trial; now 
abolished. Smith. Act. Law, cb. 4. -

JURATS. 1. Twelve officers in the 
island of Jersey, members of the royal 
court, and also members of the states or 
legislative assemhly of the island; elected 
for life by the whole of the ratepayers 
throughout the island. Gawel; 1 Bl. Gam. 
107; 1 Stpph. Gam. 101. 

2. Also, officers in the nature of alder
men, in certain towns of Kent and Sussex. 
Gawel. 

.Juris et de jure. Of right and by 
law. This term is applied to presump-

/tions which are conclusive, and cannot 
be rebutted by evidence; as distiu
guished from presumptions juris, which 
may be rebntted. 

JURISCONSULT. A jurist; a per
son skilled in the science of law, par
ticularlyof international or public law. 

JURISDICTION. 1. The authority 
of government; the sway of a sovereign 
power. 

2. The anthority of a court as dis
tinguished from the other departments j 
judicial power considered with reference 
to its scope and extent as respects the 
questions and persons subject to it; 
power given by law to hear and decide 
controversies. 

The separation of the legislative, judicial 
and executive powers of government is 
essential to a repuhlican form of govern· 
ment, and cannot be violated even by a 
constitutional convention, and therefore tht> 
ordinance of April 29,1868, by the Missis 
sippi constitutional convention of that year, 
granting new trials upon certain classes of 
final judgments and decrees referred to, and 
on certain conditions therein named, not 
being a legislative, but a judicial act, is 
unconstitutional and void. Lawson v. Jef
fries,47 Miss. 686. 

The determination of the resul t of an 
election is not a matter pertaining to the 
ordinary jurisdiction of the law in courts of 
justice; it is in the nature of a political 
question, to be regulated under the consti
tution by the political authority of the 
state; not by the judicial. Rogers v. Johns, 
42 Tex. 339. 

Courts have no power to pr9mulgate laws 
or to authorize others to do so. If viola
tion or remissness of official duty has oc
curred among those who an: hy the consti
tution authorized to enact and promulgate 
laws, the correction is to be sought with
in the powers of the legislative and exec
utive departments, and not within those 
of the judicial. State v. Deslonde, 27 La. 
Ann. 71. 

Jurisdiction is the power to hear and 
determine the subject-matter in contro
versy between parties to the suit; to ad
judicate or exercise any judicial power over 
them. Rhode Island v. Massachusetts, 12 
Pel 657, 717. 

The power to hear and determine a cause 
is jurisdiction. United States v. Arredondo, 
6 Pet. 691; Hickman v. O'Neal, 10 Gal. 292. 

Jurisdiction is the power to hear and de
termine a cause; the authority by which 
judicial officers take cognizance of and de
cide causes. Browpsville v. Basse, 43 Tex. 
440. 

Jurisdiction includes the power to hear 
without determining, or to determine with
out hearing. Exp. Bennett, 44 Cal. 84. 

The word jurisdiction (jus dicere) is a 
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term of ' large and comprehensive import, 
and embraces every kind of judicial action 
upon the subject-matter, from finding the 
indictment to pronouncing the sentence. 
When the jurisdiction of the offence, with 
its penalties fixed by la w, is transferred from 
one tribunal to another, it carries with it 
the power to inflict such punishment, to the 
same extent to which it was held by the 
court from which it was transferred. To 
have jurisdiction is to have power to in
quire into the fact, to apply the law, and to 
declare the punishment, in a regular course 
of judicial proceeding. Hopkins v. Com
monwealth, 3 Mete. (Mass.) 460. 

Tbe term jurisdiction, in the extradition 
treaties between the United States and for
eign countries, has a broader meaning than 
that of mere physical territorial jurisdiction, 
or even of quasi territorial jurisdiction, or 
treaty jurisdiction. It has an enlarged mean
ing, equivalent to the words" authority, cog
nizance, or power of the courts." Be Vogt, 
18 Int. Rev. Bee. 18. 

JUROR. 1. One member of a jury. 
2. Sometimes one who takes an oath, 

as in the term non~juror, - a person who 
refuses certain oaths 

JURY. A body of men summoned 
and sworn to decide the facts of a con
troversy on trial; that branch of a court 
which is charged with the determination 
of the facts. 

The terms" jury" and "trIal by jury " 
as used in the constitution, mean twelve 
competent men, disinterested and impartial, 
notof kin, norpersona~dependents of either 
of the parties,having their homes within 
the jurisdictional limits of the court, dra wn 
and selected by officers free from all bias in 
favor of or against either party, duly im
panelled and sworn to render a true verdict 
according to the law and the evidence. 
State v. McClear, 11 Nev. 39. 

Juries are either special or common. Special 
juries were introduced for causes of too 
great nicety for the discussion of ordinary 
freeholders. The officer is to take indiffer
ently forty-eight of the principal freeholders 
in the presence of, the attorneys of both 
sides, each of whom is to strike off twelve, 
and the remaining twenty-four are returned. 
A common jury is formed by the first 
chosen twelve of a panel. 3 Bl.Com. 357. 

The words trial by jury, in the state con
stitutions, mean a jury of twelve men. 
People v. Kennedy, 2 Park. Cr. 312; May 
v. Milwaukee, &c. R. R. Co., 3 Wis. 219. 

The word jury, in the provision of the 
constitution of Minnesota securing the right 
to trial by jury, imports a body of twelve 
men, and a trial by a less number in a crim
inal prosecution, against the objection of 
the accused, and notwithstanding he has 
the right, upon entering into a recogniz
ance with surety, to appeal to another 
court, is a deprivation of and a violatiou of 

his eonstitutional rights. State v. Everett, 
14 Minn. 439. . 

Jury, as used in N. Y. Const. of 1846, art. 
1, § 7, means a body of men having the 
usual characteristics, and acting through 
the accustomed forms by which the powers 
of a jury are exercised. Clark u. City of 
Utica, 18 Barb. 451. 

It imports a body of twelve men, whose 
verdict is to be unanimous. Cruger v. Hud
son River R. R. Co., 12 N. Y. 190; People 
v_ Kennedy, 2 Park. Cr. 312. 

The word jury, as used in the New York 
constitution, does not mean a jury of twelve 
men exclusively. A jury of six men in a 
justice's court is as much a jury, in the eye 
of the law, as a jury of twelve men in a 
court of record; and is the jury which had 
been" heretofore used" in that tribunal at 
the adoption of tbe constitution. Knight 
u. Campbell, 62 Barb. 16. 

Jury, in the constitution, means a tribu
nal of twelve men presided over by a court, 
and hearing the allegations, evidence, and 
arguments of the parties. Lamb v. Lane, 4 
Ohio St. 167. 

Twelve men are necessary to constitute 
a jury. Jackson v. State, 6 Blacl;f. 461; 
Brown v. State, 8 Id. 561; Durham v. Hud
son,4 Tnd. 501; Brown v. State, l6ld. 496. 

A jllry must be composed of twelve men, 
according to the meaning of the term in 
the common law. United States ". Insur
gents of Pennsylvania,2 Dall. 335; Bona
parte v. Camden & Amboy R R Co., Ealdw. 
205; Wynehamer v. People, 13 N. Y. 378, 
427, 458, 484; Baxter u. Putney, 37 How. 
Pr.140. 

Jury means a panel of twelve men, un
less a different number is designated in the 
statute. Bibel v. People, 67 Ill. 172. 

The term jury does not necessarily im
ply twelve men. There are statutes, as in 
the case of coroners' il\quests, and Borne 
others, which provide for a jury to consist 
of less than twelve persons. Fitchburg 
R. R. Co. v. Boston & Maine R. R, 3 Cush. 58_ 

A jury is a certain number of men (usu
ally twelve) to whose decision the matter 
in dispute between a plaintiff and defend
ant is submitted, and who are bound upon 
their oaths to decide (or give their verdict) 
according to the evidence wbich is laid be
fore them on the trial of tbe cause. Such 
men, individually, are called jurors. A jury 
is either a common jury or a special jury. 
A common jury consists of persons betwllen 
the ages of twenty-one and sixty, who shall 
have £10 a year, beyond reprises, in lands 
and tenements of freehold, copyhold, or 
customary tenure, or held in ancient de
mesne, or in rents issuing out of such tene
ments in fee-simple, fee-tail, or for life, or 
£20 a year in leaseholds held for twenty
one years or any longer term, or any term 
determinable on a life or lives; or, being a 
householder, shall be rated to the poor-rate, 
or, in Middlesex, to the house duty, in a 
value of uot less than £30; or who shall 
occupy a house containing not less than 
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fifteen windows. These qualifications, how- to real as well as personal pl'Operty; so 
ever, do not extend to jurors of any liber- that all property, of whatever nature, 
ties, franchises, cities, or boroughs who pos- purchased with partnership capital for 
sess civil or criminal jurisdiction. It is 
called a common jury, because the matter the purposes of the partnership, con
to be tried by it is only of a common or 01'- tinues to be partnership capital, and is 
dinary nature. A special jury consists of not subject to the jus accrescendi. The 
persons of the degree of squire or upwards, 
or of the quality of banker, or merchant, right of action or legal interest in the 
&c. It is called special, because the matter debts and other choses in action of the' 
to be tried by it is usually of a special and partnership, however, survives to a sur
important nature, and is supposed to re- viving partner, but only for the joint 
quire men of education and intelligence to 
understand it. See also jury act 1870, 33 benefit of himself and the representa
& 34 Vict. ch. 77. Brown. tives of his deceased partner; he has no 

Jury signifies twenty-four or twelve men power to dispose of the partnership 
swor'n to inquire of a matter of fact, and to effects as against 8uch representatives 
declare the truth upon sucb evidence as 
shall be delivered them. Juries are of two except for the purpose of paying partner
kinds: grand juries, to inquire whether ship debts and liabilities. Whart. Leg. 
there is a prima facie ground for a criminal Max. 90. 
accusation; and petty juries, for determin- Jus accrescendi prrefertur oneribus. 
ing disputed matters of fact in civil and 
criminal cases. Mozley ~ w. The right of survivorship is preferred to 

Jury process. The process by which burdens. One joint pl'Oprietor cannot 
a jury is summoned in a cause, and by incumber the joint estate so as in any 
which their attendance is enforced. way to affect the right of another joint 

JURYMAN. One member of a jury; proprietor who survives him. Thus if 
a juror. one joint tenant grants a right of way 

JUS. Right; justice; law. An ab- over or makes any charge upon the 
stract right. In the civil law; ju.q joint estate, althongh it may be good as 
generally means law, as distinguished against himself, it does not, if he dies 
from lex, a statute. By modern writers before the other joint tenant, affect the 
the word has been used to designate a latter's right of survivorship. Within 
right which may be enforced by the law; the principle of this maxim, also, is the 
usually with some qualifying word or rule that no dower or curtesy can be 
phrase annexed, describing the particu- claimed out of a joint estate. A similar 
lar right or class of rights intended. principle is sometimes expressed in the 

Jus accrescendi. The right of sur- words jus accrescendi prrejertur ultimre 
vivorship. The right of the survivor or voluntati, -the right of survivorship is 
survivors of two or more joint tenants to preferred to a last will; which rule ap
the tenancy or estate, upon the death. of plies to an attempt by a joint tenant to 
one or more of the joint tenants, the last effect by a testamentary provision what 
survivor taking an estate of inheritance. the maxim first mentioned prohibits his 
This is an incident of estates held effecting by act or deed during his life
jointly, but does not extend to partner- time. Hence a devise by a joint tenant 
ship property. of his share of the joint estate is without 

Jus accrescendi inter mercatores, effect; the right of the survivor, which 
pro beneficio commercii, locum non accrued at the original creation of the 
habet. For the benefit of commerce, estate, is prior to and has preference over 
the right of survivorship has no place the devise, which only takes effect after 
among merchants. There is no right of the death ol the testator. 
survivorship among merchants in mer- Jus ad rem. A right to a thing. A 
cantile transactions. Particularly among term of the civil law, signifying a right 
the members of a mercantile partner- to a thing arising out of an obligation 
ship, the right of survivorship is not incurred by a particular person, and 
allowed; although they hold jointly the which may be enforced against or 
property of the firm, the share of each through him, as distinguished from a 
partner goes, upon his decease, to his right in some particular article or piece 
personal representatives, like any other of property, having effect against every 
part of his estate. This maxim extends person, which is termed jus in reo A 

VOL. •• 43 
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right of property consisting in action or 
obligation may be jus ad rem; property 
in possession or dominion is jus in reo 
A right of action, when considered with 
regard to the person from whom it is 
due, is called obligation; when con
sidered with regard to the person to 
whom it is due, it is called jus ad rem. 
The jus ad rem belongs to a person only 
mediately and from relation to some par
ticular individual; the jus in re belongs 
to a person immediately and absolutely, 
and is the same right as against all 
others. Various distinctions between 
the two classes of rights have been 
drawn, based upon the title to, or the 
possession or right of possession of, the 
thing in question; but these seem not to 
be essential points of distinction. 

Jus ad rem is employed by modern 
writers to denote a right to a thing, 
without the possession, or which is an 
imperfect or incomplete right in any 
respect. Jus in re is used, in like man
ner, of a complete right as distinguished 
from an imperfect right; it includes 
both right and possession. Thus a lien 
accompanied with possession is jus in re; 
a lien resting wholly in contract is jus 
ad rem. 

Jus civile. Civil law. The body of 
law peculiar to one state or people. 
Particularly, in Roman law, the civil 
law of the Roman people, as distin
guished from the jus gentium. The term 
is also applied to the body of law called 
emphatically the civil law. 

The jus civile and the jus gentium are dis
tinguished in this way. All people ruled 
by statutes aud customs use a law partly 
peculiar to themselves, partly common to 
all men. The law each people has settled 
for itself is peculiar to the state itself, and 
is called jus civile, as being peculiar to that 
very state. The law, again, that natural 
reason has settled among all men, the law 
that is guarded among all peoples quite 
alike, is called the jus gentium, and all nations 
use it as if law. The Roman people, there
fore, use a law that is partly peculiar to 
itself, partly common to all men. Hunte,', 
Roman Law, xxxviii. 

But this is not the only, or even the gen
eral, use of the words. What the Roman 
jurists had chiefly in view, when they spoke 
of ju§ civile, was not local as opposed to cos
mopolitan law, but the old law of the city 
as contrasted with the newer law introduced 
by the prmtor (jus prretorium,jus honorarium). 
LaI'gely, no doubt, the jus gentium corre· 

sponds with the jus prlBtorium; but the cor
respondence is not perfect. Id. ,xxxix. 

Jus commune. Common right. Nat
ural justice. 

Jus dare. To give the law; to make 
law. This is the province of the legis
lature, as distinguished from that of the 
judge, which is to declare the law, -jus 
dicere. 

Jus dicere. To declare the law. Dis
tinguished from jus dare, q. v. 

Jus disponendi. The right of dis
posing of a thing. One of the qualities 
of ownership.' Thus, the surviving mem
ber of a partnership has no jus disponendi 
of the partnership property as against 
the personal representatives of a de
ceased partner, except for the purpose of 
discharging partnership liabilities. 

Jus ex injuria non oritur. A right 
does not arise out of, or from, a wrong. 
A person cannot recover for an injury 
occasioned to, or damages suffered by, 
him, owing to his own wrongful act. 

Jus et fraus nunquam cohabitant. 
Right and fraud never dwell together. 
This maxim is applicable to those cases 
where a wrong or forgery is attempted 
to be committed under color of right. 

Jus gentium. The law of nations; 
universal law. In Roman law, this 
term included not only the law govern
ing the relations of nations with each 
other, sometimes termed international 
law, but also the law generally observed 
by all nations, and which is established 
by natural reason among all men. 

Jus honorarium. The honorary law. 
The name of a body of law compiled 
from the edicts of the Roman prretors 
and rediles, of an equitable and reme
dial nature. See Jus PRlETORIUM. 

Jus in reo A right in a thing. A 
term of the civil law, signifying a right 
in respect to a thing inherent in the per
son's relation to the thing, without ref
erence to any other particular person, 
and which is the same as against all 
others. As to the distinction between 
jus in re and jus ad rem, see the latter 
term. 

Jus legitimum. A legal right. In 
the civil law, a right which might be en
forced in the ordinary course of law. 

Jus mariti. The right of a husband. 
Particularly the right to the movable 
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property of his wife which a husband 
acquires by virtue of the marriage. 

Jus naturale. Natural law; the law 
of nature. This name was given by the 
Romans to the rules or principles which 
they regarded as taught by nature, 
to all men; and not peculiar to men, 
but applying to all living things. . But 
the jus gentium - the general or UnIver
sal element of law - was also identified 
with the jus naturale. 

Jus personarum. Rights of persons. 
In the civil law, those rights which be
long to persons as such-, or ill their dif
ferent characters an d relations; as 
parents and children, masters and ser
vants, &c. 

Jus pOBsessionis. The right of pos
sessio!). 

Jus postliminii. The right to reclaim 
property after recapture. The right of 
postliminy, q. v. . 

Jus pnetorium. Theprretonan law. 
In the civil law, this term denotes that 
system of equitable and re~e~ial la~ 
introduced by the prretors, wlthm then 
discretion; termed also jus honorarium. 

Jus precarium. A precarious right. 
See PRECAHIUM. 

JU8 privatum. Private law. In Ro
man law, the law regulating the affairs 
of individuals was termed jus privqtum; 
and was distinguished from the jus pub
licum which term denoted the law regu
latin~ the affairs of the state. The jus 
p,oivatum was gathered from and included 
the precepts of the jus naturale, the jus 
gentium, and the jus civile, ~. v. 

JUB proprietatia. The right of prop
erty. Proprietorship as distinguished 
from the jus possessionis. 

Jus publicum. Public law. In Ro
man law, the law regarding the state. 

The jus pUblicum is what looks .to th~ 
standing of the affairs of Rome ; }tlS Pri
vatum, to tbe advaI?-tage of individuals. .[us 
publicum is also said to be the law :elatmg 
to sacred rites, to priests and ma~strates. 
The distinction that seems to b~ ~tended 
may be expressed with more preCISIOn from 
a different stand-point. Two kinds of case.s 
come before legal tribunals. In one~ pri
vate individuals seek redress from private 
individuals for evils affecting themselve~; 
in the other, persons sue or are sued.> not ill 
their own behalf, but as representm~ the 
state or sovereign. Causes are thus eIther, 
1, between private indivi~uals;. 0:, .2, be
tween the sovereign and private mdiVlduals. 

Public law therefore, embraces ecclesi. 
astical law: constitutional law (including 
the administration), and criminal law. 
Hunter, Roman Law, xxxvii. 

JU8 relictoe. Right of a widow. The 
right of a. widow to a. certain share of 
her deceased husband's estate. 

JU8 rerum. The law of things. The 
law regulating the rights and powers of 
persolls over things; how property is ac
quired, enjoyed, and transferred. 

Jus reapicit cequitatem. The law 
has regard to equity. In the broadest 
sense of the termR, law is founded upon 
equity, and regard is had to equity in 
all legal decisions. But as to the two 
systeme of jurisprudence, distinguished 
by the terms" law" and" equity," the 
general relation between them is ex
pressed by the maxim requitas sequitur 
legem, q. v. VVhen the law is clear, it 
must be applied, although the result 
may appear to be inequitable in a par
ticular case; law does not give place to 
equity, or what may seem to be so. 
Nevertheless, the courts of law regard 
the established principles acted upon in 
courts of equity. Thus, where a rule of 
property is settled in a court of equity, 
and is not repugnant to any legal prin
ciple, rule, or determination, it may 
properly be adopted at law. And courts 
of law will inquire of decisions in courts 
of equity, not upon questions merely 
equitable, but for legal judgments pro
ceeding upon legal grounds. Smith v. 
Doe, 7 Price, 379; Broom Max. 151-

Jus scriptum. Written law. 
1. In the Roman law, all law actually 

committed to writing, without regard to 
its origin or mode of enactment or pro
mulgation. 

The Roman jus scripta includes statute 
(lex), decree of the commons (plebiscitum), 
decree of the senate (senatus cons"ltum), the 
decisions of the emperors (principum pla
cita), the edicts of magistrates having the 
right to issue edicts, and the answers of 
learned men (resp'ansa prudentium). H unte,., 
Rmnan Law, xl. 

2. In English law, statute law, as dis
tinguished from the common law; more 
generally designated as lex scripta. 

Jua tertii. This phrase, which signifies 
literally the right of some third person, is 
commonly applied in the following manner: 
a tenant, it is true, cannot dispute the title of 
bis landlord, but he may plead that such 
title has determined by conveyance or other-
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wise ; and so also a hailee, when sued to re
deliver the goods hailed to him, cannot, as a 
rule, deny the right of the bailor (who de
livered them to him) to recover the goods; 
nevertheless, he may show that, hy transfer, 
assignment, or otherwise, the bailor's right 
to have the goods redelivered to him has 
determined; e.g., a pawnbroker will regard 
only the holder of the duplicate, and, to an 
action brought hy the pawnor, will set np 
the defence of jus tertii. Brown. 

JUSTICE. 1. That attribute, sci
ence, or virtne which is exercised in vol
nntarily rendering, or in lawfully com
pelling others to render, to every one 
whatever is due to him. 

2. The title of a judicial officer j a 
judge. Judge and justice are often 
used interchangeably. 

Justice of assise, or nisi prius. The 
judges of the superior courts at West
minster, who go circuit into the various 
counties of England and Wales twice a 
year, for the purpose of disposing of 
such causes as are ready for trial at the 
asRises, are termed justices of assise. 

Jnstice in eyre. From the old French 
word eire, i.e. a journey. Those justices 
who in ancient times were sent by com
mission into various count.ies, to hear 
more especially such causes as were 
termed pleas of the crown, were called 
jnstices in eyre j they differed from j us
tices in oyer and terminer, inasmuch as 
the latter were sent to one place, and 
for the purpose of trying only a limited 
number of special causes j whereas the 
justices in eyre were sent through the 
various couuties, with a more indefinite 
and general commission. In some re
spects they resembled our present jus
tices of assise, although their authority 
and manner of proceeding differed much 
from them. ' 

Justice of the forest. Officers who 
had jurisdiction over offences committed 
within the forest were called, in old 
English law, justices of the forest. The 
court wherein these justices sat and de
termined such causes was called the 
justice seat of the forest. They were 
also sometimes called the justices in 
eyre of the forest. 

Justice of jail delivery. Those jus
tices who are sent with commission to 
hear and determine all causes appertain
ing to such persons who for any offence 
have been cast into jail, were called, in 

England, justices of jail delivery. See 
JAIL. Part of, their authority was to 
punish those who let to mainprise those 
prisoners who were not bailable by the 
law, nor by the statute de finibu8, and 
they seem formerly to have been sent 
into the country upon this exclusive 
occasion j but afterwards justices of 
assise had the same authority given 
them. 

Justice of oyer and terminer. In 
England, the justices of oyer and ter
miner are certain persons appointed by 
the king's commission, among whom are 
usually two jndges of the courts at West
minster, and who go twice in every 
year into every county of the kingdom 
(except London and Middlesex), and, at 
what is usually called the assises, hear 
and determine all treasons, felonies, and 
misdemeanors. They are usually those 
who have before been described under 
the titles of justices of assise and jus
tices of jail delivery. 

Justice of the peace. A judicial 
officer of inferior grade and limited juris
diction, having jurisdiction to try and 
determine minor controversies of such 
kinds as are specified by statute, and to 
entertain criminal complaints, and com
mit offenders. 

Justice's court. A court held by a 
justice of the peace. 

In EngJand, justices of the peace are 
certain justices appointed by the king's 
special commission under the great seal, 
jointly and separately, to keep the peace 

. of the county where they dwell. Any 
two or more of them are empowered by 
this commission to inquire of and deter
mine felonies and other misdemeanors, 
in which number some particular jus
tices, or one of them, are directed to be 
always included, and no business to be 
done without their presence, the words 
of the commission running thus: "quo
rum aliquem vestrum," A, B, C, D, &c., 
.. unum esse volumu.~;" whence the per
sons so named are usually called justices 
of the quorum. The origin of these 
magistrates is to be found in the reign 
of Edward I., who by the Stat. 3 Edw. I. 
(statute of Westminster the First), ch. 9, 
and by the statute of coroners (4 Edw. I. 
stat. 2), but chiefly by the statute of 
Winton, otherwise Winchester (13 Edw. 
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I.), directed that upon any robbery or 
felony being committed in any town, 
hue-and-cry should be raised upon the 
felon, and they that kept the town were 
to follow him with hue-and-cry from 
town to town, with all the town and the 
towns near; and, failing capture, the 
hundred was made liable for the dam
age. In the reign of Edward III., con
servators of t):J.e peace were appoiuted, 
whose duty it was to assist the sheriff, 
coroner, and constable, and they were 
empowered to imprison and punish 
rioters and offenders. These conserva.
tors were afterwards designated justices 
of the peace. By a more recent statute, 
27 Eliz. ch. 13, the sheriff or constable 
was required to make th~ pursuit both 
with horse and foot; and to the present 
day hue-and-cry in that manner may 
stilI be made under that and the previ
ous statutes, but is seldom if ever in fact 
made, owing to the equally effective, if 
not so speedy, remedy which is provided 
in the ordinary police and criminal pro
cesses for the apprehension and punish
ment of offenders. 

JUSTICIAR, or JUSTICIARY. 
The title of the higher judges, in old 
English times, before the division of 
aula regia into separate courts. 

JUSTICIARY COURT. The chief 
criminal court of Scotland, consisting of 
five lords of session, added to the justice 
general and justice clerk; of whom the 
justice general, and, in his absence, the jus
tice clerk, is president. This court has a 
jurisdiction over all crimes, and over the 
whole of Scotland. Bell. 

JUSTICIES. An old English writ, 
directed to the sheriff in some special 
cases, by virtue of which he may hold 
plea of debt in his county court for a 
large sum; whereas, otherwise, by his 

ordinary power, he was limited as to the 
amount of which he might take juris
diction. It was called justicies, because 
it is a commission to the sheriff to do a 
man justice and right, beginning with 
the word justicies, &c. In ~ffect it em
powered the sheriff, for the sake of de
spatch, to do the same justice in his 
county court as might otherwise be had 
at Westminster. 

JUSTIFIABLE. That which is right
ful; that which can be shown to be sus
tained by law, as justifiable homicide. 
See HOMICIDE. 

Justifiable cause. In a statute of 
the United States, declaring it to be a 
crime for a master to force a seaman on 
shore in a foreign port without justifia
able cause, these words do not mean 
such a cause as in the mere maritime 
law might authorize a discharge, but 
such a cause as the known policy of the 
American laws on the subject contem
plates as a case of moral necessity for 
the safety of the ship and crew, and the 
due performance of the voyage. United 
States v. Coffin, 1 Sumn. 394. 

Justifiable motive. Malice includes 
those motives which are more wicked, but 
does not include all; there are many unlaw
ful motives which have never been classified 
as malicious. Nye v. People, 35 Mich. 16. 

JUSTIFICATION, or JUSTIFY
ING. 1. In pleading, is a setting forth 
of some cause or reason why defendant 
might lawfully do the act for which he 
is called upon by the action to answer. 

2. In practice, also, the oath of bail 
or sureties to the ownership of property 
sufficient to qualify them. 

Just and reasonable terms. This 
phrase, in the Illinois practice act, refers to 
terms which would be just and reasonable by 
the common-law practice. Empire 1<1re Ins. 
Co. v. Real Estate Trust Co., 1 Ill. App. 3111. 

K. 
KALENDS. See CALENDS. 

KEELAGE. The l'ight to demand 
money for the privilege of anchoring a 
vessel in a harbor; also, sometimes, 
the money so paid. 

KEEP, n. A strong tower or hord in 
the middle of any castle or fortification, 

wherein the besieged made their last efforts 
of defence, was formerly, in England, called 
a keep; and the inner pile within the castle 
of Dover, erected by King Henry II. about 
the year 1153, was termed the king's keep; 
so at Windsor, &c. It seems to be some
thing of the nature of that which is called 
abroad a citadel. Jacob. 



KEEP 678 KIDNAPPING 

KEEP, v. The words "keep" and 
" kept" have several meanings. Theil' 
precise signification depends on the 
context of which they form a part, or 
the circumstances under which they are 
used. 

When it is said, in reference to a woman, 
that a certain man keeps her, the ordinary 
and popular interpretation of the expres
sion is, that the relation between the parties 
is one which involves illicit intercourse. 
Downing v. Wilson, 36 Ala. 717. 

The word keeping, in an act prohibiting 
"the keeping of gaming-tables," implie! 
duration. It is not applicable to temporary 
use, because a thing kept is not, in its na
ture, temporary. Neither a single act of 
play, at a sweat-cloth at the races, or even 
a single day's use of it on the race-field, is 
a "keeping" of a common gaming-table 
within such an act. United States v. Smith, 
4 Cranch C. Ct. 659. 

Keeper, in a statute probibiting gaming, 
includes one who assists in the superinten
dence of a gaming-house, though not a pro
prietor or lessee. Stevens v. People, 67 Ill,. 
587. 

Under a statute which renders the keeper 
as well as the owner of a dog liahle to any 
person injured by him, a person who har
bors a dog upon his premises is respoJ?sible 
for him irrespective of the ownershIp of 
the ani~al. Where the evidence showed 
tbat the dog was harbored about the stabl~s 
of a horse-railroad company, by the man m 
charge of the stables, and with knowlcdge 
and assent of the general superintendent, 
this was held sufficient to charge the com
pany as keepers of the dog. Barrett v. 
Malden &c. R. R. Co., 3 Allen, 101; com
pa~e C~mmings v. Riley, 5.2 N. H: 368. 

Keeping house. The Enghsh bank
rupt laws use the phrase keeping house to 
denote an act of bankruptcy. It is com
mitted when a trader absents himself from 
bis place of husiness and ret.ires to h~s pri
vate residence to evade the Importumty of 
credhors. The usual evidence of "keeping 
house" is refusal to see a creditor who has 
called on the dehtor at his house for money. 
Robson Bkcy. 

A trader who secludes himself in his 
house to a void the fair opportunity of his 
creditors who are thus deprived of the 
means ~f communicating with him, he 
begins" to keep house" within the meani~g 
of the English hankruptcy act, and commits 
an act of hankruptcy. Cumming v. Baily, 
6 Bing. 363. 

Keeping open. To allow general ac<;ess 
to one's shop, for purposes .of . traffi~, IS a 
violation of a statute forhlddmg him to 
"keep open" his shop on the Lord's day, 
although the outer entrances are closed. 
Commonwealth v. Harrison, 11 Gray, 308. 

To "keep open," in the sense of such a 
law implies a readiness to carryon the 
usu~l husiness in the store, shop, saloon, &c. 
Lynch v. People, 16 Mich. 472. 

Keeping the peace. Avoiding a breach 
of the peace; dissuading or preventing 
others from breaking the peace. . 

Security for keeping the peace CO~S!sts 
in being bound, with one or m?re securities, 
in a recognizance or obligatIOn, whereby 
the party acknowledges .himself .t? be in
debted in a given sum, wltb conditIOn tbat 
it shall be void if be shall keep tbe peace; 
either generally towards all persons, or par
ticularly towards some individual who has 
been threatened, and has applied for the 
security, or hoth. Mozley If- W. 

KEEPER OF THE GREAT SEAL. 
A bigh officer of state, through wbose hands 
pass all charters, grants, and commissio~s 
of the king under the great seal. He IS 
styled lord keeper of the great seal, and 
tbis office and that of lord chancellor are 
united under one person; for the authority 
of the lord keeper and tbat of the lord 
chancellor were, by Stat. 5 Eliz. ch. 18, .de
clared to be exactly tbe same; and, lIke 
tbe lord chancellor, the lord keeper witb us 
at tbe present day is created by t~e me~e 
delivery of the king's great seal mto bls 
custody. Brown. 

KEEPER OF THE PRIVY SEAL. 
An officer through whose hands pass all 
charters signed by the king before they 
come to tbe great seal. He is a privy coun
cillor, and was anciently called clerk of the 
privy seal, but is now generally called the 
lord privy seal. Brown. 

KIDNAPPING. The offence of tak
ing a person by force or fear and against 
his will, with intent to carry him to 
another place. 

By earlier writers the term is used of 
the offence of taking children only; and 
this seems its etymological meaning. 
See Phillips' World of Words j Web.~t. 
Diet. j Johns. Diet. Many accurate 
authorities employ it without reference 
to the age of the subject, but confine it 
to an abduction committed with intent to 
export the person injured out from his 
own home, state, or country, to another, 
excluding a taking for the purpose of 
keeping in secret confinement only. See 
Bell's Diet.; Bouvier j Jacob; 4 Bl. C01ll. 
219. 

Bishop says that, according to what is 
believed to be the better view, kidnap
ping is false imprisonment, aggravated 
by the intent to carry the person away 
to another place, but not necessarily to 
another country. 

Several of the statutes on the subject 
appear to have used the term somewhat 
more broadly, and so as to include tak
ing a person for the purpose of keeping 
him in secret confinement. But we think 
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this is not the general acceptation. In 
Hadden v. People, 25 N. Y. 372, it was 
held that procuring intoxication of a sea
man, with the design of thereby getting 
him on board ship without his consent, 
'and then taking him on board in that 
condition, was kidnapping, under the 
New York revised statutes. 

No clear, uniform distinction can be 
suggested between the meanings of " ab
duction " and" kidnapping." It seems 
probable that abduction was at first em
ployed, because kidnapping was used of 
children only, and that more recently 
kidnapping has been used in a broader 
sense in this respect, so that the two are 
now equivalents. 

It is not necessary, to constitute the crime 
of kidnapping, that p,hysical force or vio· 
lence should be used on the person kid· 
napped. Falsely exciting fears by threats, 
fraud, &c., amounting substantially to a 
coercion of the will, is sufficient. Moody v. 
People, 20 Ill. 315. 

In order to constitute kidnapping a child 
under ten years of age, it is not necessary 
that actual force and violence should be 
used; nor is a transportation to a foreign 
country necessary to the completion of the 
offence. State v. Rollins, 8 N. H, 550. 

KILL, v. To deprive of life. 
It is appropriate to express privation 

of life of any and all beings; if taking 
human life, distinctively, is intended, 
homicide (q. v.) is the appropriate tech
nical word. 

KILL, n. 1. A Dutch word, signify
ing a channel or bed of the river, and 
hence the river or stream itself. It is 
found used in this sense in descriptions 
of land in old conveyances. French II. 
Carhart, 1 N. Y. 96. 

2. An Irish word, signifying a church 
or cemetery, which is used as a prefix to 
the names of many places in Ireland. 
Encyc. Lond. 

KIN; KINDRED. Relationship of 
persons; and, generally, lawful relation
ship by blood. Also, persons related to 
any individual; blood relatives. See 
CONSANGUINlTY; NEXT OF KIN; RELA
TIVE. 

Whenever a legislature in this country 
uses a term, withou~ defining it, which is 
well known in the English law, it must be 
understood in the sense of the English law. 
Thus, terms of kindred, when used in It 
statute, include only legitimate kin, unless 
a different intention is clearly manifested. 
McCool v. Smith, 1 Black, 459. 

The word kindred, in Me. Laws 1821, ch. 
38, § 19, means lawful kindred. Hughes v. 
Decker, 38 Me. 153. 

KING. The male sovereign of a 
country or nation under a monarchical 
form of government; a monarch or po
tentate, who rules singly and sovereignly 
over a people, or has the highest power 
and rule in the land. 

In England, the king (or queen) is the 
person in whom the supreme executive 
power is vested. The statutes of parlia
ment, so often quoted in American 
jurisprudence, are generally cited by the 
name and year of the sovereign in whose 
reign they were passed. See a table of 
the dates of accessions and deaths, under 
REGNAL YEARS. 

For some compounds in which" king" 
is by usage changed to " queen" during 
a woman's reign, such as king's counsel, 
king's evidence, &c., see QUEEN. 

KINGDOM. A country or territorial 
jurisdiction subject to a monarchical 
government. 

KLEPTOMANIA. A form of in
sanity, consisting in an irresistible im
pulse to steal. 

KNIGHT. A degree or title in Eng
lish law, being the next personal dignity 
below. the nobility. Bouvier. A com
moner of rank, originally one that bore 
arms, who, for his martial powers, was 
raised above the ordinary rank of gentle
man. Mozley §r W.Knighthood: the 
character, degree, or dignity of knights. 
Wharton. 

The following different classes or 
kinds of knights are mentioned: 

A knight.of the order of St. George, 
or of the garter. This order is believed, 
to have been instituted by Edward III. 
in 1344. 

A knight-banneret: who ranks after 
privy councillors and judges; and, un
less created by the king in person in the 
field, under royal banners, in time of 
open war, he ranks after baronets. 

A knight of the order of the bath: 
an order instituted by King Henry IV. 
They are so called from the ceremony 
formerly observed of bathing the night 
before their creation. 

A knight-bachelor: the most ancient, 
though the lowest, order of knighthood. 

A knight of the order of St. Michael 
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and St. George: a~ order instituted 
the 27th of April, 1818, for the United 
States of the Ionian Islands, and for the 
ancient sovereignty of Malta and its de
pendencies. This order is often con
ferredon persons who have distinguished 
themselves in the colonies and depen-
dencies of the British Empire. . 

A knight of the thistle: an order in
stituted by King Achias, of Scotland, 
and re-established by Queen Anne on 
the 31st of December, 1703. 

A knight-marshal: an officer in the 
king's house, formerly having jurisdic
tion and cognizance of transgressions 
within the king's house and verge, and 
of contracts made there. 

A knight of the shire: a gentleman 
of worth chosen by the freeholders of a 
shire, otherwise called knight of parlia
ment. Two knights or gentlemen of 
property are elected by the freehold
ers of a county to represent them in 
parliament. In times of old, they were 
required to be real knights, girt with 
the sword; but now notable esquires may 
be chosen. They were required to possess, 
as a qualification to be chosen, not less 
than £600 per annum of freehold estate; 
but, at the present day, all property 
qualifications in members of parliament 
have been removed. 

Knight-service. A species of feudal 
t.enure, which differcd very slightly from a 
pure and perfect feud, being entirely of a 
military nature; and it was the first, most 
universal, and most honorable of the feudal 
tenures. To make a tenure by knight-ser
vice, a determinate quantity of land was 
necessary, which was called a knight's fee 
(foodum militare), the measure of which was 
estimated ·at twelve fIOugh.lands. (Spelm. 
219; 2 Co. fnst. 596. Braum. 

KNOWINGLY. Knowingly, in a stat
ute imposing. a penalty upon any on,!l who 
shall" knowmgly sell, supply," &c., means 

actual personal knowledge. Verona, &c. 
Cheese Factory v. Murtaugh, 4 Lans. 17. 

That the term knowingly, applied in 
criminal law to the intent with which an 
act is done or omitted, imports only a knowl
edge that the facts exist which bring the 
act or omission within the prohibition of 
the law, and does not require any knowl
edge of the prohibition, see IJ.ep. N. Y. Penal 
Code, § 767. 

The fine imposed by the U. S. postal 
law on any person who shall knowingly and 
wilfully obstruct or retard the passage of 
themail.isincurred by one who serves a 
warrant in a civil suit against a mail car· 
rier, notwithstanding he may have acted in 
ignorance of the law of congress. United 
States v. Barney, 3 Am. Law J. 128. 

The word knowingly, in section 3169 of 
the U. S. revised statutes, which provides 
that" every officer or agent appointed and 
acting under the authority of any revenue 
law of the United States ... who know
ingly demands other or greater sums than 
are authorized by law, or receives any fee, 
compensation, or reward, except as by law 
prescribed, ... shall be punished, &c.,
means something more than what is implied 
in the legal presumption that every person 
must know the law. A person, to be con
victed under this statute, must have violated 
the law knowingly; the fact that he de
manded or received an excess of money 
prescribed by law is not of itself sufficient 
to warrant a conviction. United States v. 
Highleyman, 22 Int. Rev. Rec. 138. 

The words "knowingly and wilfully," 
in section 96 of the internal revenue act of 
1868, relating to the construction of a dis
tillery, do not imply a criminal intent; and 
one who fails therein to prevent the ab
straction of spirits passing from the worm 
to the cistern is liable to the penalty, 
though not intending to defraud the rev
enue. United States ". McKinn, 3 Pittsb. 
155. 

KNOWN. A statute prescribing that 
a claimant of a lien shall state, in his 
n.otice of his claim, the name of the owner 
of the property, "if known," is not limited 
to cases of absolute knowledge. If the 
lienor has information and belief, he should 
state the fact accordingly. Story i>. Buffum, 
8 Allen, 35. 

END OF VOL. I. 
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