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PREFACE 
TO 

THE SECOND EDITION. 

TUE first edition of this Work has now been out of print 

about twelve months, and the favour with which the Pro

fession and the Public were pleased to receive it has 

induced the Author to offer the present improved edition 

to their notice. With the view of extending its usefulness, 

the terms and phrases of most frequent occurrence in our 

Parliamentary proceedings have been introduced. These, 

indeed, are so intimately connected with the law, and in 

the present day assume such prominent importance, that, 

so far from their introduction needing an apology, their 

omission would furnish fair ground for censure. The 

following may be instanced as examples of the class of 

words alluded to: " Standing Order.," -" Budget,"
"Pairing off,"-&lect Cornmittee,"-" Private Bills," 

&c. &c. 

In addition to this new feature in the Work, several 

hundred additional words and phrases employed in the 
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iv PRBPA.CB TO THB SBCOND EDITION. 

different departments of the law, ecclesiastical, civil, and 

criminal, and in the practice of the Courts, have been 

introduced; so that, it is hoped, that the Work, although 

originally designed for the Student, may, in its present 

improved form, be found an equally useful auxiliary to 

the Practitioner, the Magistrate, and indeed to all, who 

either directly or remotely are engaged or interested in 

the study or practice of the law. 

In conclusion, the Author begs to acknowledge the 

kind and gentlemanly attention he has received from the 

several public functionaries with whom he has had occa

sion to communicate in the course of his labours; and in 

particular, he is anxious to acknowledge the very able 

assistance he has derived from the pen of his friend and 

late pupil Mr. JOHN W. BITTLBSTON, of the Middle 

Temple. 

HARCOURT BUILDINGS, TEJI[PLE, 

12th June, 1846. 
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PREFACE 
TO 

THE FIR S TED I T ION. 

ON commencing the study of any art or science, one of the 

first and most importaut objects to be attained is all accurate 

understanding of the technical language peculiar to it. In 

every art or science there are certain words which, from being 

employed in an exclusive sense to particularize some visible 

object, or some abstract idea, have assumed a technical charac

ter. The science of the law, if it may be called a science, i8 

extremely prolific in words of this description, and the student, 

on commencing the pursuit of this branch of knowledge, soon 

discovers that, in order to understand the law itself, he must 

first become acquainted with the language of the law. To assist 

him i~ the attainment of this object, is the purpose of the pre

sent wor~, and it is sincerely hoped that it will answer the end 

for which it was designed. 

Having thus shortly stated the object of the work, it may be 

as well to explain the grounds on which the author has pre

sumed to offer to the profession a nefI) Law Dictionary. 
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vi PREFACE TO THE FIRST EDITION. 

The dictionaries now in use are those of Dr. Cowel, Mr. 

Blount, and Mr. Whishaw, and a small work entitled Les 

Termes de la Ley. There are also other works of a more 

comprehensive nature, published under the denomination of 

dictionaries, but as these partake more of the character of 

cyclopredias than of dictionaries, it will be unnecessary further 

to mention them. The works of Cowel and Blount, although 

of high authority, are of little use to the student of the present 

day, owing to the quantity of obsolete matter with which they 

a?ound, and the entire absence of many of our modem law 

terms. The little work entitled Les Termes de la Ley contains 

a very limited number of words, and is not exclusively con

fined to definitions and explanations; in addition to which, a 

great portion of it has become obsolete. The work which bears 

the nearest resemblance to the present is the Law Dictionary 

of Mr. Whishaw, which although a useful book, and compiled 

with much care, contains a large number of useless words, 

which in the present publication have been altogether omitted, 

and their places supplied by others of more obvious utility. By 

useless words is here meant such as are of no use to the student 

in riference to his legal studies, and which have no connection 

whatever with the law. The words harbour, hovel, 'harriers, 

and monk's clothes, may be instanced as examples. Dr. Cowel 

appears to have been the first among our law lexicographers 

who sanctioned the admh3sion of such words into a Law Dic

tionary, and he seems to have been followed in this step by all 
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PREFACE TO THE FIRST EDITION. vii 

his successors. Independently of the number of useleu word. 

which incumber Mr. Whishaw's pages, the definitions given in 

that work are, in the author's opinion, generally too short to 

. convey the full meaning of the words intended to be defined; 

added to which, the language in which those definitions are 

flamed, is frequently of 80 quaint and antiquated a character, 

as, in some cases, to render the definitions themselves almost 

unintelligible. 

If the foregoing remarks are jll8t, it is manifest that there is 

ro07l' for a new law dictionary; and it is under this impression 

that the present work is offered to the profession. It will be 

seen that in many cases the author's definitions have almost 

assumed the shape of essays; this it was difficult to avoid, 

owing to the necessity of introducing preparatory observations, 

in order to lead the mind progressively to the comprehension 

of the subject. Thus the words Use, Estate, Executed, and 

many othel'tl, could not possibly be rendered intelligible without 

the previous introduction of much explanatory matter. 

At the end of the dictionary is an appendix, containing an 

outline of an action at law and of a suit in equity. These were 

introduced for the purpose not only of explaining the words 

which occur in those proceedings, but also with the view of 

showing the relationship which exists between them. Thus, 

the word Plea, although defined in the dictionary, cannot fully 

be understood without seeing the relationship that exists be-
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tween it and the declaration, and between the declaration and 

the previous proceedings in an action; or, in other words, a 

precise and definite idea of a part cannot be obtained without 

viewing it in connection with the fl)hole. These views sug

gested to the author the above plan, which, it is confidently 

hoped, will not be found altogether useless. 

To conclude in the language of Cowel, "whosoever will 

charge these my travels with many oversights he shall need no 

solemn pains to prove them, for I will easily confess them: and 

upon my view taken of this book since the impression, I dare 

assure them that shall observe most faults therein, that I, by 

gleaning after him, will gather as many omitted by him, as he 

shall show committed by me. No man, no book is void of 

impelfections; and therefore reprehend who will, in God's 

name, that is with meekness and without reproach; so shall he 

reap hearty thanks at "my hands." 

London, 
25th June, 1839. 
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A NEW 

LA. W DICTIONA.RY. 

ABACOT. A cap of state. for
merly in use amongst our English 
kings. wrought up into the figure of 
two croWll&-Spelman; Claroll. Angl. 
1463. 

ABACTORS (abactora). ThOllewho 
drove away or stole cattle or beasts 
in herds, or great numbers at a time. 
as distinguished from an ordinary 
thie£-Du FreaM. 

ABANDONlIlBNT. In the mari
time law signifies the exercise of a 
right which a party. having insured 
goods, has to give up or abandon 
them to the insurers (when by some 
peril of the sea they have become of 
little value). and to call upon them 
to pay the full amount of the insur
ance as if the whole property had 
been lost. The word aballMnmen' 
seems to imply that the whole pro
perty insured is 1I0t Io.t. but rather 
that by some of the usual perils of 
the sea it has become of so little 
value. as to entitle the insured to 
call upon the insurers to ~ccept of 
what 18 saved. and to pay the full 
amount of his insurance as if a total 
loss had really happened.-l Park 
011 IllS. 228. ttl. 1817. 

ABAlfDUlIl (abandoll""'). Any 
thing sequestered. proec:ribed, or 
abandoned.-C","l. 

ABARNARB (from Sax. abaridn. to 
disclOlle. ltc.) To detect, dillCOver. 
or discIOlleanysecretcrime.-Wilki ... • 
Gloaar!l; Cowl. 

ABATAJ(BIfTUJ(. An entry by 
interposition.-l 1",'.277. See tit. 
Aba,.. 

ABATB (from the Fr. abaltrt. to 
beat down). This word has several 
meanings. In its ordinary sense it 
signifies to break down or destroy. 
Thus, to abate a castle or fort, sig
nifies to beat it down or to destroy it. 
So. to abate a writ, means to defeat 
or overthrow it, by showing some 
error or exception therein. This 
word abat. is also used in contradis
tinction to di.mu. Thus, he who 
puts a person seised of the freehold 
out of possession is said to dilHiN 
such person; the act itself is called 
a dis5llioin. and he who so commits 
the act is called a du.mor. But he 
who enters into a house or land void 
by the death of the last possessor 
before the heir takes possession. and 
so keeps him out, is said to aba,.; 
the act itself is called an llba"mtn'. 

B 
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and he who so commits the act is 
called an abator. The word abate
momt may be properly considered 
under this title, because in all its va
rious applications it still maintains a 
close connection with the word abatt, 
and, in every sense in which it is 
used, signifies the art of abating; 
that is, of beating down, destroying, 
defeating, putting an end to, &c. 
The principal instances in which the 
word is used are the following:-l. 
Abatement of freehold; 2. Abate
ment of nuisance; 3. Abatement 
amongst legatees; 4. Plea of abate
ment; 5. Abatement by the death 
of parties in a suit, &c. It will be 
seen that in all the above applica
tions of the word, the original mean
ing is more or less discernible. Thus, 
abate""",t Iff" freehold is the act of 
keeping out the heir from his lawful 
possessions, by entering upon them 
after the death of the last possessor, 
and before the heir has taken posses
sion of them. Abatemtnt lIf nuisance 
means the remedy which the law al
lows the party injured by a nuisance, 
of destroT·ng or removing it at plea
sure, an by his own act, so long as 
he does not commit any riot in effect
ing its removal Abatement amongst 
legatees means the proportionate re
duction or abatement which legatees 
are subject to have made in the pe
cuniary legacies bequeathed to them, 
when the funds out of which such 
,legacies are payable are not sufficient 

(
to pay them in full Plea td· abate· 
ment means such a }Ilea as shows 
some ground for abating, putting an 
end to, or quashing the wnt in a real 

, or mixed action, or the declaration 
in a personal action. Abatement by 
death td· parties means the ending or 
abatement of a suit, in consequence 
of the death of either plaintiff or 
defendant before judgment.-Co. Lit. 
134 b, 277 a; Lt. Terme. de /a Ley; 
Stephen on Pleading. 

ABATEMENT. See tit. Abate. 

ABE 

ABATOR. See tit. Abate. 

ABATUDA. Clipped or diminish
ed.-Du Cange. 

ABAWBD. Terrified, &o.-Cowel. 

ABBACY (abbacia or abathia). 
The jurisdiction of an abbot. It 
seems to be used in reference to an 
abbot, in the same sense as the word 
bishopric is in reference to a bishop, 
i. e. his jurisdiction and privileges.-
34.sr 35 Hen. 8, c. 17, 18; Du Freme. 

ABBUTTAL8. See tit. Abuttall. 

ABDITORIUM (abdere). A place 
wherein goods, plate, money, or relics 
were hidden or kept.-M"n. Ang. 3, 
173; Du Fl'esne. 

ABDUCTION. The taking away 
of anyone. Thus, the abduction of 
a man's wife is the taking her away 
either by fraud, persuasion, or open 
violence. So, the taking away a 
child from its parent, a ward from 
the guardian, or an heiress from her 
home, against their will, either by 
fraud, persuasion, or open violence, 
are all denominated abduction.-l Bl. 
443; 4 Bl. 208. 

ABEARANCB. A word frequently 
used for behaviour. Thus, a recog
nizance to be of good abeaNnce sig
nifies to be of good behaviour.-4 Bl. 
251,256. 

ABBRBMURDER (aberemurdrum). 
Plain or downright murder, as dis
tinguished from the leBB heinous 
crimes of manslanghter and chance
medley. The word is derived from 
the Saxon abere, i. e. apparent, no· 
torious, &0., and mord, murder.
Cowel. 

ABET (abettare). To encourage, 
set on, stir up, or excite; and hence 
he who commands or instigates an-
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other to perpetrate a crime is called 
an abettor, and the act itself is tenned 
an abmnmt.-Statm. Pl. Car. 

ABETMENT. See tit. .Abet. 

ABETTOB. See tit. .AHe. 

ABETANCE or ABBATANCE (from 
the Fr. beer, or bayer, to eXJ?ect). 
Expectation, remembrance, WaIting, 
&c. It is a principle of law, that the 
tJ1noluffl property, or, as it is termed, 
thef.·simp" or inheritance of lands 
and tenements, u either vested in 
some person or other, or that it wiU 
vest at some future period. When it 
is not actually vested, but is waiting 
until the time shall arrive for it to 
vest in the proper owner, it is said 
to be in abeyance. Thus, supposing 
A. to grant an estate to B. for life, 
and afterwards to the heirs of C., in 
this case the iRheritanee being granted 
neither to B. nor to C., and not being 
able to vest in the heirs of C. till his 
death, on account of the principle of 
lawlUlllo eat heruviwntia, must there
fore be in waitinlf' or in abeyance, as 
it is termed, dunng the life of c:-
2 Bl. 107 i Co. Lit. 342. 

ABIGEVUS. He who has stolen 
a large number, or a fiock of cattle.
Bract. lib. 3, c. 6. 

ABISHERING. This word is some
times called muherring, muhering, or 
mU/miag, and signifies the privilege 
of being free and quit from forfei
tures and amerciaments. It is some
times tenned a liberty or freedom, 
because, when the word is used in a 
lVant or charter, the persons to whom 
It applies are entitled to the forfei
tures and amerciaments of others, 
but are themselves free from the con
trol of any within their fee.-COIIIeI; 
La TerRIe. dB /a Ley. 

ABISHBMING. See tit. .Abiaher
"'g. 

ABJURATION (alduratio). A re
nouncing by oath i and is applied in 
our old law to a sworn bamshment 
or forswearing of the realm.-StaUfi. 
Pl. Cor. lib. 2, c. 40. 

ABOLITION. In its legal sense, 
signifies the leave given by the king 
or judges to a criminal accuser to 
desist from further prosecuting a cri
minaL-Cowel. 

ABRIDGB (.bbrllViare). Thisword 
has nearly the same signification in 
law as it has in ordinary and popular 
language, viz. to make shorter. Thus, 
when it is said that a man abridgu his 
plaint in assize, it means that he re
duces or.bridges his complaint in the 
action of assize. So when a woman 
is said to abridge her demand in an 
action of dower, it means that she 
limits or confines her demand within 
a narrower compass than she had 
previously done. The word is thus 
used by CoweL When.any land is 
put into the plaint or demand which 
18 not in the tenure of the defendant, 
and the tenant pleads non-tenure, 
joint-tenancy, or the like, in abate
ment of the writ, the plaintiff may 
abridge his plaint, that is, M may 
Us116 out that part and pray that the 
tenant may answer to the rest.-Lea 
TernlU de /a Ley.-COIIIeI. 

ABROACHMBNT (ab6rocIllllmtum). 
The buying up goods by wholesale 
before they are exposed to sale in a 
fair or market, and selling them again 
by retail-Cowl. 

ABROCAMBNTUM. See title 
Abroochmmt. 

ABBBNTBBS, or DDS ABSBNTBDS. 
A parliament 80 called, held at Dub
lin, 10th May, 28 Hen. 8, and men
tioned in letters patent, dated 29 
Hen. 8.-4 Inat. 364. 

ABSOLUTB RULB. An order or 
B2 
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mandate granted by a court, com
manding something to be done at all 
events; as distiilguished from a rule 
.. iii, or, as it is sometimes termed, a 
rule to .how CGW6, which is an order 
or mandate commanding something 
to be done u .. leu caW6 be .wn to the 
contrary by the party against whom 
the rule is obtamed. See also tit 
Rule. 

ABSOLUTB W ARRANDICB. See 
tit WarrandicB. 

ABSOLUTBLY DBCLARING. De
claring after the defendant is regu
larly in court, either by having ap
peared himself to the process iBBUed 
against him, or by the plaintiff having 
appeared for him according to the 
statute. The phrase' is used in op
position to that of declaring con
ditionaUy or th beliB ellS, which means 
declaring after the return of the pro
cess, but beflYI'e the defendant has 
appeared; that is to say, the plain
tiff's declaration in the last-mentioned 
case is to stalfd good and be deemed 
valid upon condition that the defend
ant subsequently appear to the pro
cess issued against him.-l Sell. Pro 
223,224. 

ABSONAIRB. A word used in the 
oath of fealty among the English 
Saxons, signifying to shun or avoid. 
-Cowel. 

ABSQUB Hoc (withoutthis). These 
are formal words made use of in the 
conclusion of a special traverse, and 
the traverse itself is thence frequently 
called a trallBTSB with an absque hoc. 
These words are not essential to a 
special traverse, others of a similar 
import being sometimes used in their 
stead; thei~ «?bject is directly to deny 
some proposltion or averment set forth 
in the plaintiff's declaration. For a 
clearer view of this subject, see tit. 
Special Travel',e. 

ABSQUB IMPBTITIONB V ASTI 
(without impeachment of wastB). A 
clause frequently inserted in deeds, 
signifying that the party to whom the 
estate is conveyed shall not be sued 
for committing waste thereon.-2 BI. 
2"83 .. 

ABSTRACT OP TITLB. An his
torical summary of the right or title 
to an estate. A person's tille to an 
estate is usually evidenced by certain 
deeds, thence denominated title deedI; 
and an abstract of title commonly con
sists of a short summary of all the 
most material parts of such deeds, 
arranged in chronological order, and 
according to certain prescribed forms. 
The usual object of an abatract of 
title is to furnish an intended pur
chaser, or other person, with the 
means of ascertaining whether the 
party wishing to dispose of an estate, 
or to raise a loan thereon, has in fact 
a good and secure title thereto. This 
information might, of course, be ob
tained by a perusal of the deeds 
themselves; but these, from their 
important and valuable character, 
are seldom permitted to be withdrawn 
from the hands of their owner; and 
hence an abstract of them becomes 
requisite for the convenience of the 
intended purchaser or other party 
desirous of ascertaining the nature 
and validity of the title. 

ABUTTALS (abutler). The but
tings, boundings or limits of land, 
east, west, north, or south, showing 
on what other lands or places they 
border or abut.- CIIWBI. 

ACCAPITARB, ACCAPITUM. A 
relief. Thus capitali domitw acca
pilarB is to pay a relief to the chief 
lord. -Blflullt; COII'et. 

ACCBDAS AD CURIAM. A writ 
which lies for a man when he has 
received a false judgment in a hun-
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dred court or court baron. It is in 
the nature of a writ of false judg
ment, which lies for him who had 
received false judJrment in the county 
court. It is saia that this writ lies 
as well for a delay of justice, as for 
a judJrment ~sely give~-F. N. j. 
18 j llsg. Orlg. 06. 

ACCBDAS AD VICB COJUTBM:. 
A writ directed to the coroner, com
manding him to deliver a writ to the 
sheriff, who, having a pone delivered 
to him, suppresses it.-Reg. Orig. 
83. 

ACCBPTANCB (Acceptatio). The 
accepting or taking anything, which 
a person is not bound to accept or 
take, but which, when accepted or 
taken, becomes binding in its opera
tion and effect. Thus, if a tenant 
for life grant a lease to a man, and 
then dies, this lease will, by law, 
determine~. or be at an end by such 
death j but if the remainder-man 
accepts rent from the party holding 
under such lease, such acceptant'. will 
render the lease made by the tenant 
for life valid and binding against such 
remainder-man.-Co. Litt. 211. Ac· 
ceptance, as applied to a bill of ex
change, signifies the act by which 
the drawee (i. e. the person on whom 
the bill is drawn) undertakes to pay 
the bill according to the terms spe
cified in it j and which act usually 
consists in his writing the word ac
repled across the body of the bill, to
gether with his signature.-Hayley 
on Bill& See tit. Bill f!! Ezchange. 

ACCBPTING IssuB. See tit. 
115u,. 

ACCBPTING SBRVICB OP PRO
CBSS. On commencing legal pro
ceedings against a party, it is gene
rail,. necessary to deliver (or to .erve, 
as It is termed,) the writ or process 
perlOnal'y, to or upon the defendant j 

but this, in many instances, may be 
dispensed with by the defendant's 
attorney or solicitor undertaking on 
his client's behalf to arcept or receive 
from the opposite party such writ or 
'proce .. , which is thence termed ar
cepting l/ll'Vice f!! procell. 

ACCESSARY. A person guilty of 
a felonious offence, not by being the 
actor, or actual perpetrator of the 
crime, nor by bemg present at its 
performance, but by being someway 
concerned therein, either before or 
after its commission. If IHfore its 
commission, he is termed an acCBI-
Bary IHfore the fACt; if after, an ac
cellary after the fACt. An accessary 
IHfore the fact is defined to be one 
who, being absent at the time the ... 
crime is committed, yet procures, 
counsels or commands another to 
commit a crime j and, in this case, 
absence is necessary to constitute him • 
an accessary j for if he be present, he 
is guilty of the crime as principal. 
Thus, if A. advises B. to kill ano
ther, and B. does it in the absence 
of A., in this.case B. is principal, 
and A. is accellary in the murder. 
An acce.Bary after the fact is one, 
who, knowing a felony to have been 
committed, receives, relieves, com
forts, or assists the felon j and gene
rally, any assistsnce whatever given 
to a felon, to hinder his being apJilre
hended, tried, or suffering punIsh
ment, makes such assister an acc,,
Bary: as furnishing him with a horse 
to escape his pursuers, money or 
victuals to support him, a house or 
other shelter to conceal him, or open 
force and violence to rescue or pro-
tect him.-2 Hawk. P. C. 316,317, 
318 j 4 HI. 30, 36. 

ACOBBSARY APTBR THB FACT. 
See tit. AccBlBary. 

ACCBSSARY BEPORE THE F AOT. 
See tit. Accmary. 

DigitIZed by Google 



ACC 

ACCB8SION (Pruperty by). 
tit. Occupancy. 

( 8 ) ACK 

See six ye8l'll."-CIa. DR Cord. 807. See 
Trueman v. Hum, 1 T. R. 41, 42. 

ACCOLLADE (AcooUm, CoUum Am
l'lecti). A ceremony used in knight
hood, by the king's putting his hand 
about the knight'a neck.-BIo"nt. 

ACCOIlUIODATION (Bill of Ez
c1atJngB). A bill accepted, without 
any value having been received by 
the acceptor, for the p~ose ofrai .. 
ing money thereon by discOWIt. It 
is called an _modation bill, be
cause it is accepted eX{lreasly for the 
purpose of accommodating the drawer 
or some other party, and upon the 
understanding that the acceptor is to 
be relieved from all liability incurred 
by having given his acceptance. See 
tit. Bill of E.rc1atJngt. 

ACCOKPT. See tit. A_lit, Action 
tf. 

ACCOKPTANT-GBNBRAL. Seetit. 
ACCClUnttJnt-GBnBI'al 

ACCORD. A satillfaction agreed 
upon between two parties, when one 
is injured,' and which is mutually 
agreed to be a recompense for the 
injury.-Le. Term .. de la Ley. 

ACCOUNT (Action of).-An action 
which lies against a party to compel 
him to render an accoWit to another 
with whom he has had transactions; 
as against a bailiff of a manor, or a 
receiver of rents; and the writ by 
which this action was commenced is 
thence termed a _it of oreount.
F. N. B. 116 to 119; Co. Lu. 172 a; 
Finch, L. 302. 

ACCOUNT STATED. A balanced 
account; an accOWIt which is no 
longer open or current, but which 
has been closed or wOWid up between 
the partie& Ex. gr. .. When the 
account ia once natcd or balanced, 
the action muat be brought within 

ACCOUNT (Writ of). See tit. Ac
CClUnt, Action tf. 

ACCOUNTANT - GBNBRAL. An 
officer of the Court of Chancery, ap
pointed by 12 Geo. 1, c. 32, to per
fonn all matters relating to the deli
very of the suitors' money and effects 
into the bank, and taking them out 
again. This officer does not receive 
any of the money or effects of the 
Buitora of the court, but they are 
placed in his name in the Bank of 
England, and he keeps an account 
with the bank according to the seve
ral causes and accounts to which such 
money and effects severally belong. 
-Smith'. Cia. Proc. 12; MtJddoz, Cia. 
Pr.777. 

ACCREDULITARB. To purge one
self of an offence by oath.-Blount. 

ACCROCBB (from the Fr. accro
cher, to hook, clasp, or grapple W1to). 
This word, as used onno 25 Edw. 3, 
stat. 3, Co 8, aignifies to encroach; 
as the IICcrOtJClaing to exercise royal 
power, &c.-4 Cia. BI. Corn. 76. 

ACBPBALL The levellers in the 
reign of Hen. 1, who would acknow
ledge no superior-Du Cant'; COtDIL 

Ac BTUK BILLA W orda which 
were Connerly inserted in bailable 
writs, but now no longer in use.-3 
BI. Corn. 288, 471. ~ ~. 

ACBAT (Fr. ac1aet). A contract or 
a bargain; whence purveyors in 36 
Edw. 3, are termed oc1atJturs, from 
their frequent bargain-making.
COtDII; Bount; Broo1c. See tit. Con
tract. 

ACJCNOWLBDGKBNT MONEY. A 
sum of money paid by copyhold te-
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nants in some Jlarts of England on 
the death of thelJ' landlords as an ac
ImmDledg-nt of their new lord&.
C_'-

ACltNO.WLBDGMBNT 01' MAR
RIBD W OMBN. By the 3 & 4 WilL 4, 
c. 74, it is provided, ·that a married 
woman, in every case except that of 
being tenant in tail, may by deed 
dispose of lands of any tenure, and 
money subject to be invested in the 
purchase of lands, and dispose o~ 
release, surrender, or extinguish any 
estate therein, and may release or 
extinguish powers as if she were a 
feme sole; but to render the same 
valid, her husband must concur, and 
the deed must be aclc,wwltdged by 
her, that is, it must be acknowledged 
or admitted by her to be her own 
act and deed. For the purpose of 
taking or receiving the admissions 
or acknowledgments of married wo
men in such cases, certain commis
sioners are appointed in each county, 
who are empowered to examine them 
apart from their husbands touching 
their knowledge of the contents of 
deeds and of their voluntary consent 
to execute them, previously to the 

• same being signed or executed by 
them; and these commissioners are 
thence termed" commissioners for 
taking the acknowledgments of mar
ried women." The following memo
randum, which is required to be in
dorsed or written at the foot of in the 
margin of deeds executed by married 
women in the above cases, will serve 
further to illustrate the nature of 
the acknowledgment. "This deed, 
marked A., was this day produced 
before me, and acknowledged by Ca
therine Nelson therein named to be 
her act and deed; previous to which 
acknowledgment the said Catherine 
Nelson was examined by me sepa
rately and apart from her husband 
touching her knowledge of the con
tents of the said deed, and her con
sent thereto, and declared the same 

to be freely and voluntarily executed 
by her."-See 3 c!r 4 Will. 4, c. 74-

ACQUIBTANTU. DB SHIRIS BT 
HUNDRBDIS signifies to be free 
from suit and service in shires and 
hundreda.-Cowel. 

ACQUIBTANDI8 PLBGIIS. A writ 
of justicies, which lies for a surety 
against a creditor who refuses to dis
ch~e or acquit him after the debt 
is p81d.-Cowel. 

ACQUIBTARB. To acquit, to pay, 
&c.- Cowel; Willcina' Gloss. 

ACQUIT (ad quietare). To dis
charge, to keep in quiet or free from 
molestation. Hence is derived the 
word at"quittal, signifying discharged, 
freed, delivered; thus, he who ia 
discharged of a felony is said to be 
acquitted of the felony-acquietatw ds 
felorlia.-Co. Lit. 100 a; Staund. PI. 
Cor. lOS. 

ACQUITTAL. See tit. Acquit. 

ACQUITTANCB (acquietantia). A 
release or discharge in writing of a 
debt or duty which previously was 
to have been paid or performed. If 
rent be behind for twenty years, and 
the lord make an acquittance for the 
last that is due, all the rest are pre
sumed to be paid.- Co. Lit. 373 b, 
[k]; Spelman, verb. Acquietancia. 

ACRB, or ACRB FIGHT. An an
cient duel fought by single com
batants, English and Scotch, be
tween the frontiers of their respective 
kingdoms, with sword and lance. 
And it is conjectured by some writers 
that this sort of judicial duelling was 
also called campfighf, and the com
batants chal1.piona, from the open fold 
which was the place oftrial.-Cowel. 

ACT 01' BANKRUPTCY. See tit. 
Bankrupt. 
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ACT OP GOD. Any inevitable 
accident or event which takes place 
without the intervention of man, or 
which cannot be referred to any spe
cific cause, is said in the language of 
the law to have happened or taken 
place by the act of God.-See per 
Man~eld, C. J., in Farward v. Pil
tard, 1 Term R. 33. 

ACT OP PARLIAMENT. A law 
passed by all the three branches of 
the legislature - her majesty, the 
lords spiritual and temporal and com
mons in parliament assembled. -
Bell', Sc. Law Dict. 

ACTION (actio). An action is 
defined by some to be "the lawful 
demand of one's right."-Mirror, c. 2, 
s. 1. By others, j'£s proBBqlU1ldi in 
judicio quod sibi debetur.-Co. Lit. 
286 a. The word, however, as used 
in the present day, seems rather ro 
signify the formal meall' which the 
law has llrescribed for the recovery 
of one's rJlfhts, and for the redress of 
civil injunes. Actions are divided 
into civil and criminal: the former 
being such as have relation to civil 
matters, and are litigated between 
individuals in their individual capa
city; the latter being such as have 
relation to criminal matters, and 
which are of a public nature, affect
ing the community as a body, and 
are litigated between the king and 
the criminal. Hence civil actions 
are said to relate to common plea., and 
criminal actions to plea. qf the crown. 
Civil actions are divided into real, 
personal, and mixed. Real actions are 
such as are brought for the recovery 
of real property; that is, of lands, te
nements, or hereditaments. Personal 
actions are such as are brought for 
recovery of goods and chattels, or 
for a debt, or for damages for some 
injury done to his perlO1l or property. 
Mixed actions are such as partake 
of the nature of both the two former 
kinds, and yet are not reducible to 

either one exclusively; having for 
their object the recovery of lands or 
tenements, and alao damages for the 
injury sustained by their being with
held.-Boote', Suit at Law; Stephen 
on Pleading, 3; Bract. lib. 3, fo. 98 ; 
Fleta, lib. 1, c. 16. The various kina. 
of actions will be found under their 
appropriate titles. The student who 
is de8ll'OUS to understand the nature 
of the proceedings in an action, aud 
to see the relationship which one part 
bears to another, is referred to the 
oullinll qf an action at law, at the end 
of this dictionary. 

ACTION PRE;JUDICIAL (otherwise 
called preparatory or principal). Such 
an action as arises from some doubt 
in the principal; as when a man sues 
his younger brother for land de
scended from his father, and it is ob
jected that he is a bastard; now as 
this point of bastardy must be tried 
before the cause can proceed further, 
it is termed prtliiudicialis quia prius 
judicanda.- Cl1Wtl. 

ACTION OP A WRIT. Is a phrase 
used when one pleads some matter 
tending to show that the plaintiff had 
no cause to have the writ he brought, 
although it may be that he may have 
another writ or action for the same 
matter. Such a plea is called a plea 
to the action qf the writ; but should 
it appear from the plea that the 
plaintiff has no cause to have an ac
tion for the thing demanded, then it 
is called a plea to the action.-Le. 
Terme. de la Ley; Cowel. 

ACTION OP ABSTRACTED MUL
TURES. An action to compel per
sons to grind their com at a certain 
mill, according to their tenure. The 
word multure signifies a toll taken by 
the miller for grinding com; and 
hence, if the persons did not grind 
their com at the mill they were bound 
to do, they evaded the toll, that is, 
abstracted it, or took it away, and thus 
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the miller became an injured ;party, 
and for the redress of such mjury 
brought this action. 

ACTION 1'0R POYNDING 01' THE 
GROUND. A species of action in 
the Scotch law, by which a party, 
having a real or landed security, may 
poyfld (i. e. distrain) all the goods on 
the lands over which the security ex
tends. This action is in general 
open to all creditors whose debts 
constitute a real burden or lien on 
the land.-BeU', Scotch Law Diet. 

ACTION ARE. To prosecute one 
at law.-D .. Cange; Blount. 

ACTON BURNRL. The ststute of 
13 Edw. 1, anno 128';, ordaining 
the statute merchant for recovery of 
debts; it was so called from a place 
named Acton Burnel, where it was 
made, being a castle sometime be
longing to the family of Bu1'1ltl.
Cowe!. 

ACTOR. This word when used by 
itself signifies simply an advocate or 
proctor. ActD'r dominictu seems to 
have been used to signify the lord's 
bailiff or attorney; actD'r ecc/Uie, for 
the advocate or pleading patron of 
a church; actor ville, for the steward 
or bailiff of a town, village or manor, 
- Spelman; C_I. 

ACTS 01' P ARLIAKENT. See tit. 
Statute; also .Act of Parliament. 

ACTUARY (actuariur). A clerk 
or scribe that registers the canons 
and constitutions of the convocation; 
also an officer in the co~christian, 
in the nature of registrar.-C_I; 
Blount. 

AD CREDULITARB. To purge 
oneself by oath.- C_!' 

AD DAKNUK. That part of the 

declaration which commences with 
the words" to the damage," &c., is 
termed the breach, and is thence 
sometimes called the breach ad dam
num. -1 Ch. on Pkading, 362, 6th 
edit. 

ADDITION (additio). The name 
or title of a man's rank or condition 
in life; as yeoman, gentleman, es
quire, which are termed additions of 
estate; or knight, earl, marquis, &c., 
which are termed addition. of degree; 
or painter, carpenter, &c., which are 
termed additions of trade. The place 
of abode also of a person is frequently 
included in the term addition. Ex. 
gr, " He bade me from him call thee 
Thane of Cawdor; in which addition 
hail most worthy thane."-Macbdth. 

ADELING, EADLING,Or ETHLING 
(from the Sax. adel, or adelan, noble, 
&c.) A title of honour among tile 
Anglo-Saxons properly belonging to 
the king's children and successors to 
the crown. Edward the Confessor 
so named his nephew Edgar, whom, 
for want of issue, he intended making 
heir to his kingdom.-Spelman, verb. 
Adelingur. 

ADEMPTION 01' A LEGACY. The 
taking away of a legacy. This arises 
from a supposed alteration in the tes
tator's intention. For instance, if a 
man wlio has a sum of money due to 
him on a bond, expressly bequeaths 
it to Bome person named in his will, 
and after having done so calls in the 
money himself; in such case the 
party to whom it was bequeathed 
loses the money as a matter of course. 
- Wms. E.recutor.; Toller; Cas. temp. 
Talb.227. 

AD INQUIRENDUK. A judicial 
writ commanding inquiry to be made 
of anything concerning a cause pend
ing in the king' 8 court for the better 

B'; 
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execution of justice.-COIOIIl; Reg. 
Iud. 

ADIRATUS. Strayed, mislaid, or 
lost for a time.-Bracton. But Cowel 
defines it to be the price or value set 
upon things stolen or lost, as a re
compense to the owner. 

AD,JOURNMBNT (adj/lUrnamentum). 
The putting off until some other time 
or place. Thus the postponement, or 
putting off of the sitting or proceed
mgs of either house of parliament 
from one time to another is termed 
an adjournment of the house. 

AD,JOURNMENT DAYs. The days 
to which the sittings of the. courts 
are adjourned. 

AD,JUDICATION (adjudicatio). The 
act of giving or pronouncing judg
ment.-Cowel. 

AD JURA RBGIS. A writ so called, 
which lies for him who has been 
presented to a crown living, against 
a party who seeks to eject him, to 
the prejudice of the king's title.
R'g. qf Writs, 61; C_I. 

AD,JUSTMENT (in marine insur
ance). When the quantity of damage 
sustained in the course of a voyage is 
known, and the amount which each 
underwriter upon the policy is liable 
to pay is settled, it is usual for the un
derwriter to indorse on the policy, 
adjusted this loss at so much per cent., 
or some words to the same effect, and 
this is called an adjUltment.-l Park 
on In •• 192, ,tl. 1817. 

ADLBGIARE. To purge oneself 
of a crime by oath.-Cowel; Du 

. Cang,. 

ADMBASURBMENT(admensuratio ). 
A writ which lies against those who 
usurp more than their share. It lies 
in two cases, 1st, for admeasurement 

qf d_; 2nd, fur ad_urement qf 
paature. In the first case it is brought 
by the heir against the widow of a 
deceased, who holds from such heir 
or his guardian more land in respect 
of her dower than she is justly enti
tled to, in which case the heir shall 
be restored to the overpln& In the 
second case it lies between those who 
have common of pasture appendant 
to their freeholds, or common by 
vicinage, when anyone or more sur
charges the common with more cattle 
than they ought.-F. N. B. 12.5, 148 i 
Lit TermeJ de la Ley. 

ADMINICLB (admlniculum). As 
used in the 1 Edw. 4, c. I, it signifies 
aid or suppurt: as used in the Scotch 
law, it means any deed, or even scroll 
tending to establish the existence or 
terms of a lost deed, for the proving 
the tenor of which an action has been 
brought.-B'Il" Scotch Law Dict. 

ADMINICULAR. See title Admi
nicle. 

ADMINICULATOR (ddminicll
lando). An officer in the Roman 
church who administered to the 
widows, the fatherless, and the af
flicted. -Spe/m. 

ADMINISTRATION. Theactofad
ministering, or disposing according 
to law, of the goods and chattels and 
personal property in general of a per
son dying intestate: and the person 
who so administers or disposes of an 
intestate's property is thence termed 
an administratar; or if a female, an 
adminutratrir. An administration 
durante millure etate is such an admi
nistration as is granted to some per
son during the minority of some 
other person who would otherwise 
have administered. So administra
tions durante abaentle or pendente lite 
are such as are granted to a person 
when the executor is out of the 
realm, or when a suit is commenced 
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in the ecclesiastical court touching 
the validity of the wilL Adminis
tration cum testamento ann/l%o is an 
administration which the ordinary 
grants to some person with tll8 will 
anRnta, when the testator makes an 
incomplete will without naminlf any 
executors, or when he names mca
pablelersons, or when the executors 
name refuse to act. An adminis
tration de bonil r&Dr& is an administra
tion granted by the ordinary to some 
person for the purpose of administer-
109 such of the gllDtU of the deceased 
as were not administered by the 
former executor or administrator, 
and the person to whom in this case 
the ordinary grants administrstion is 
thence termed an adminiltrator de 
boni. non.-Toller', E:r."; 2 Bl. 602, 
603. 

ADMINISTRATOR. See tit. ..4d
minillJ'ation. 

ADMINISTRATRIX. See tit. ..4d
ministration. 

ADMIRALTY, COURT OP. A court 
wherein are tried all matters arising 
on the high seas, or on those parts of 
the coasts which are not within the 
limits of an English county.-4 BL 
Com. 268; Co. Lit. 260 a, and seq. 

ADMISSION (admil.io). As used 
in ecclesiastical matters this word 
signifies the ordinary's admitting a 
clerk or parson to the church or be
nefice to which he is presented by 
the patron. The word admilsion is 
also applied to an attorney's being 
admitted to the :privileges of his pro
fession after havmg conformed to the 
various regulations and usages re
quired of him for that purpose. As 
to ..4dmillion to copyhold" see title 
..4dmittance.-Co. Lit. 344a; 1 Bl. 
390. 

ADMISSION (of an attorney). See 
title ..4dmilsion. 

ADMITT ANCB. This word, as used 
in reference to copyholds, signifies 
the admission of the tenant into the 
p0BBes8ion of the copyhold estste; the 
same as livery of "ilin was the formal 
mode of delivering the possession of 
a freehold estate. It is of three 
kinds -1. Upon a 'VOluntary gront 
from the lora, when the lands have 
escheated or reverted to him; 2. 
Upon surrender by the jDrflll)f' fena .. t; 
3. Up<'" a descentfrom the ance'lor.-
2 Bl. Com. 369. 

ADMITTBNDO CLBRICO. A writ 
granted to him who has recovered 
his right of presentation against the 
bishop in the common :pleas, em
powering him to admit hiS clerk.
Cowel. 

ADMITTBNDO IN SOCIUM. A 
writ for aasociating certain persons 
to justices of assize, who had been 
previouslyappointed.-CowL 

ADNICHBLLED. Annulled, can· 
celled, or made void.-28 Hen. 8. 

AD QUOD DAMNUM. A writ so 
called, which ought to be issued be
fore the king granted certain liber
ties; as a fair, market, &c. which 
might be prejudicial to others. The 
writ directs the sheriff to inquire what 
damage it might do for the king to 
grant such fair or market. It was 
also formerly in use for obtaining a 
right to tum the course of an old 
road, or to make a new one.-F. N. B. 
221, and "q.; Les Terme. de la Ley. 

• AD TERMINUM QUI PRlETERIIT. 
A writ of entry that lay for the leasor 
and his heirs when a lease has been 
made of lands or tenements for the 
term of life or years, and after the 
term is expired the lands are with
held from the lessor by the tenant or 
other person possessing the same.
Cunningham j F. N. B. 201. 
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ADULTBBY or ADVOWTBY (adul
unum). The sin of incontinence 
between two married perSons. The 
crime of adultery is sometimes dis
tinguished into lingle and double adul
tery. Single adultery is the crime of 
illicit intercourse between two per
sons one only of whom is married. 
Double adultery is the crime of illicit 
intercourse between two persons both 
of whom are married.-Cowel; 4 BL 
64,OIi. 

AD V ALOBBlI[ DUTIBs. Are 
duties the amount of which is regu
lated according to the 00111/1 of the pro
perty upon which, or in relation to 
which, the duties are imposed. They 
more especially refer to the duties 
imposed upon conveyances, leases, 
grants, &c. the stamp upon which is 
fixed according to the amount of the 
consideration money paid, or accord
ing to the value of the land conveyed 
or transferred by such instruments.
See Iili GIlD. 3, c. 184; Chitty, Stamp 
Laws, M6, 184, Sic., ed. 1829. 

AD VBNTRBlI[ INSPICIENDUlI[. 
A writ which lies for the heir pre
sumptive to an estate, to examine the 
widow who says she is with child, 
and who is suspected to feign being 
so, with the view of producing a sup
posititious heir to the estate.-Cowel; 
Reg. Orig. 227. 

ADVBNTURB. See title .Aventure. 

AD VITAli[ AUT CULPAM:. When 
an office is to determine or be vacated 
only upon the death or delinquency 
of the possessor, it is said to be held 
ad vitam aut culpam, or in other words, 
quamdiu .. bene gewrit.-Tomlill. 

ADVOCATB. A person learned in 
the law, who assists his client with 
advice, and pleads for him in open 
court. The barristers in the ecclesi
astical courts are so termed; as are 

also the barristers in Scotland.
C_l; 3 BL 26. 

ADVOCATL Those persons whom 
we now call patron. of churches, and 
who reserved to themselves and their 
heirs a liberty to present on any 
avoidance. - Cunningham; Spelman, 
wrb • .Aduocatw. 

ADVOCATIONB DBCIlI[ARUlI[. A 
writ that lies for the claim of the 
fourth part or upwards of tithes that 
belong to any church.-Les Terma dIt 
La Ley. 

ADVOW or A vow (aduocare). Sig
nifies to justify an act formerly done. 
It also signifies to produce or bring 
forward anything; as when stolen 
goods were bought by one, and sold 
to another, it was lawful for the right 
owner to take them wherever they 
were found, and he in whose posseB
sion they were found was bound ad
uocare, i. e. to produce the seller to 
justify the sale, and so on till they 
found the thief.-Cowtl; Le. Terme. 
de La Ley. 

ADVOWEB or AVOWBE (aduoca
tus). He.who hath aright to present 
to a benefice. Thus the king is 
spoken of as ad_ paramount, he 
being considered as the highest pa
tron.-F. N. B. 39. 

ADVOWSON (aduocatio). The right 
of presentation to a church or bene
fice; and he who has the right to 
present is called a patron; they are 
also sometimes termed patroni, some
times advocati, and sometimes defm
sores. Advowsons are of two kinds
appendant and in grou. An advowson 
appendant means an advowson which 
is appended or annexed to a manor, 
so that if the manor were granted to 
anyone, the advowson would go with 
it as a matter of course, and as inci
dent to the estate. An advowson in 
gross signifies an advowson that be-
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longs to a person, but is not annexed 
to a manor; so that an advowson 
appendant may be made an advowson 
in gross by severing it by deed or 
grant from the manor to which it was 
appendant. Advowsons are also 
either prerentatilHl, collatilHl or dona
tive. An advowson is termed pre
.entative, when the patron has the 
right of presentation to the bishop or 
ordinary, and also to rl.'quire of him 
to institute his clerk, if he finds him 
qualified. An advowson is termed 
collatilHl when the bishop and patron 
happen to be the same person, so 
that the bishop not being able to 
present to himself, performs by one 
act (which is termed collation) all 
that is usually done by the separate 
acts of presentation and institution. 
An advowson is termed donatilHl when 
the king or a subject founds a church 
or chapel, and does by a single dona
tion in writing place the clerk into 
possession, without presentation, in
stitution, or induction.-2 Bl. Com. 
21; Cowel; CD. Lit. 17 h, and 119 h. 

ADVOWSON OP THB MOIBTY OP 
THB CHURCH (advocatio medietatis 
ecclesidl), means that the same church 
has two several patrons, and two 
several incumbents; the one having 
the one moiety, and the other having 
theothermoiety. Medietasadvocationi., 
i. e. a moiety of the advowson, means 
when two must join in the presenta
tion and there is but one incumbent; 
and though they agree to present by 
turns, yet each of them has but the 
moiety of the church.-Co. Lit. 17 h; 
7 Ann., c. 18. 

ADVOWSON OP RELIGIOUS 
HOUSES. The patronage which per
sons acquired of any house of reli
gion of which they were the founders ; 
the same as those who built and en
dowed a parish church were by that 
title made patrons of it.-COIIIe/, 

lESTIlIU.TIO CAPITIS (pretium 

hominis). It was ordained by king 
Athelstan, . that for offences com
mitted against several persons, fines 
should be paid according to their 
rank, by mimation of their heads.
Leg. Gen. 1; Cowel. 

lETATE PROBANDA. A writthat 
used formerly to be directed to the 
sheriff of a county, commanding him 
to summon twelve men as well knights 
as other honest and lawful men, to 
be before certain commissioners pre
viously appointed to inquire whether 
or not the king's tenant, holding in 
chief by chivalry, was of full age to 
receive his lands into his own hands. 
The commission by which the above 
commi88ioners were appointed was 
thence called the commission pro etate 
probanda.-F. N. B. 2S7. 

ApPEERERS (from ,,!fier, to affirm ). 
Persons who in courts leet and courts 
baron settle and moderste the fines 
and amerciaments imposed on those 
guilty of offences, for which no ex
press penalty has bee!! provided by 
law.-Cowel; 4 Co. Dig. 139. 

ApPIDARE. To plight one's faith, 
or swear fealty; whence ajJianee.
Cowel. 

ApPIDATIO DOKINORUK. An 
oath taken by the lords in parlia
ment.-Anno 3 Hen. 6, Rot. Pari.; 
Blount. 

ApPIDATUS. A tenant by fealty; 
it also signifies a retainer.-Blount. 

Apl'IDA VIT (ajJido). An oath in 
writing, sworn before some one who 
is legally authorized to administer 
such oath. To make affidavit of any
thing, means to testify to it upon 
oath in writing.-3 Bl. 304. 

ApPILBD. Filed, or placed on a 
file.-Arch. Cr. Law by Jervis, S63, 
ed. 8th. 
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ApPIlUTY. The relationship 
which marriage occasions between 
the husband and the blood relations 
of the wife; and between the wife 
and the blood relations of the hus
band. Thus there is an affinity be
tween the wife and her husband's 
brother; but there is no affinity be
tween the wife's .ilter and the hus
band's brother.-l BL 434. 

ApPIRH (~ffirmare). To ratify or 
confirm a former law or judgment. 
The word affiNll4flM has much the 
8IIIIle meamng. - Cowl; Crompt. 
Ju';" 

ApPIRHANCB. See title affirm. 

ApPIRHATION. TheteBtifying to 
the truth or falsene88 of anything by 
the sect called Quakers is called their 
affirmation; because they are per
mitted to give their evidence without 
having an oath administered to them, 
as is the case with other persons; 
and only simply affirm the truth or 
falsene88 of any thing. 

APl'IRHATIVB STATUTB. A sta
tute framed in affirmative terms di
recting something to be done, as 
distinguished from a negative statute, 
which is a statute framed in negative 
terms prohibiting something being 
done.-Bac. Abf-. tit. Statute G. 

ApPORCIARE. To increase or 
make stronger.-CoweL 

ApPOREST (ajforeRau). To tum 
ground into a forest.-CowL 

ApPRAY (from the Fr. effrayer, to 
affiight). The fighting of two or 
more persons in some public place to 
the terror of others; and there must 
be a stroke given or offered, other
wise it is no affray; and the fighting 
must also be in public; for, if it be 
in private, it is no affray, but an 
Clllault.-4 BL 145. 

ApPRBIGBTHBNT (atlTeta_ 
tum). The freight of a &hlp. See 
title Freight. 

APl'RBIGBTHBNT (Charter of). 
See title Charter-party. 

APTER MATH. A second crop 
of grass. 

AGB (Fr. age). Signifies in law 
those periods in the lives of persons 
of both sexes, which enable them to 
do certain acts which before they had 
arrived at those periods they were 
prohibited from doing. As for ex
ample; a male at the age of twelve 
years may take the oath of allegi
ance; at fourteen, which is his agll of 
discretion, he may consent to mar
riage, or choose his guardian; and, 
at twenty-one, he may alien his lands, 
goods, and chattels. A female at 
nine years of agB is dowable; at 
twelve may consent to marriage; at 
fourteen is at years of discretion, and 
may choose a guardian; and at 
twenty-one may alien her lands, &c. 
But the full agB of either male or 
female is twenty-one, until which 
they are considered as infants.-l 
BL 463; Co. Litt. 78; COIIIIIL 

AGB PRIER (.dati. prtcatio). Sig
nifies to pray age. Thus when an 
action is brought against a person 
under age for lands which he hath 
by descent, he, by petition or mo
tion, shows the matter to the court, 
and prays that the action may stay 
till his full age.-Blount. 

AGBNPRIDA. The true lord or 
owner of anything.-L. Inlr, MS. 
Ca. 50; Spelman. 

AGBNTAND PATIBNT. The same 
person who is the doer of a tiling, 
and the party to whom done; as 
when a woman endows herself of part 
of her husband's p088essions, this 
being the act of herself to herself 
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makes her agent IItlll patimt.-Co. 
lib. 8, 138; Cowl 

AGGRAVATION (IIIIIttIIr of). In 
the language of pleading, signifies 
matter which only tends to increase 
the amount of damages, but which 
does not concern the right of action 
itself. Thus in an action of tresp888 
for chasing sheep by which the sheep 
died, the dying of the aheep illllllttIIr of 
IIggrlllllltilm only, and need not have 
been alleged by the plaintiff in his 
declaration.-Stlp. on PI. 270, ed. 4th. 

AGILD. Not subject to penalties, 
fines, or impositions. -Spelman. 

AGILBR (from the Sax..A and gill, 
culpa). An observer or informer.
COlDel 

AGIST (from the Fr. gilte), signi
fies to take in and feed the cattle of 
strangers in the king's forest, and to 
gather up the money due for the 
same. I t is frequently used in our 
common law/leadings to signify the 
taking in an feeding of cattle for a 
certain remuneration.-Crompl. Jur.; 
2 BI. 452; Spelmatl, verb • .Agiltare. 

AGIBTBRB. Persons appointed 
by the king's letters patent to agist 
cattle. See tit. .Agm and .Agiltment. 

AGISTMBNT. The taking of other 
men's cattle into any ground for the 
purpose of feeding them at a certain 
rate per week. .Agiltmmt also si~
nifies the profit of such feeding 10 

a ground or field. There is also 
llgiltmmt of sea-banks, where lands 
are charged with a tribute to keep 
out the sea. TeTre agiltat4: are lands 
whose owners are bound to keep up 
the sea-banks.-Cowl; 2 BI. 452. 

AGITATIO ANIKALIlTK IN Fo
BBSTA. The drift of beasts in the 
forest.-Cowel 

AGNATBB (agnati). Relations 
through the father, as cognates are 
relations through the mother. 2 BI. 
236; Bell'. St:. LaID Diet. 

AGRBBKBNT (a.veamenlum). The 
consent or determ1Oation of two or 
more persons concerning anything 
done or to be done.-Plowd. As to 
agreementserecuted anderecutory, see 
title Eucuted and Eucutory. 

AGUAGB (agubgium). A water
course.-Cowl. 

AID (1IIUilium). A kind of tribute 
or subsidy formerly granted to the 
king.-HEd. 3,'t. 2,t:.l. Italaosig
nifies a relief due from tenants to their 
lords, and which formerly were com
monly imposed upon tenants. The 
objects to which these aids were com
monly applied were principally three: 
1st, to ransom the lord's person when 
taken prisoner; 2ndly, to make the 
lord's eldest son a knight; 3rdly, to 
marry the lord's eldest daughter by 
giving her a suitsble J.lortion. The 
word lIid was also used 10 pleading to 
signify a petition made in court for 
the calling in the help of another who 
has an interest in the cause in ques
tion, and who is likely to be able to 
alford him asaistance.-Ltl TermtI tU 
la Ley; F. N. B. 82; Cowl 

AID 011 THB KING, .Auiltanc. of 
chB King. When a tenant of the king 
has an action brought against him, 
or has a demand made upon him on 
account of rent, &c., he may pray 
lIid of thB king; and, whenever the 
king is likely to be prejudiced by 
.uch action 01' demand, lIid will be 
granted to his tenant.-Les Tmnes d. 
laLey; Cowl. 

AID PRAYBR. A phrase formerly 
used in pleading, signifying a peti
tion in court to call in the help of 
another person who has an interest 
in the thing contested; as where the 
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• inheritance was in question, the pe
tition would have prayed the aid of 
the reversioner or remainderman.-
3 Bl. 300; CtnDBl. 

AID PRIER. See tit. Aid Prayer. 

AIDER. This word is commonly 
used in two senses; 1st, by itself, 
when it signifies an abettor; 2ndly, 
in conjunction with the word verdict. 
Aider by verdict means curin~ by ver
dict. The phrase is used 10 refer
ence to faults or omissions in plead
ing. Some faults, errors, or omis
sions in pleading are aided or cured 
by the adverse party taking no no
tice of them, or pleading over, as 
it is termed, instead of demurring. 
Others, however, are of so serious a 
character that even after the party 
has obtained the verdict of ajury in 
his favour, the court, on bemg ap
plied to, will stay or arrest their judg
ment ul?on the ground that the error 
is of so Importsnt a nature as to viti
ate the proceedings. Thus where a 
plaintiff brought an action on the 
case /JB being entitled to the reversion of 
a certain yard and wall, to which the 
plaintiff alleged in his declaration a 
certsin injury to have been com
mitted, but omitted to allege that the 
reversion was prejudiced, or to show 
any grievance which in its nature 
would necessarily prejudice the rever
sion, the court arrested the judgnlent 
after a verdict had been given in fa
vour of the plaintiff; for in this case 
the gist of the action was the injury 
to the reversion, and which the plain
tiff in his declaration had in fact not 
shown to exist. When, however, it 
may be reasonably presumed, that is, 
presumed consistently with the ge
neral tenor of the pleadings, that 
the error or defect was supplied or 
taken into consideration by the jury 
previously to giving their verdict, in 
such cases the error, defect, or omis
sion cannot be made a ground of ob
jection, and is thence said to be cured 

by the verdict. The principle of aider 
by verdict is thus stated by Mr. Ser
jeant Williams: "Where there is 
any defect, imperfection, or omission 
in any pleading, whether in substance 
or form, which would have been a 
fatal objection upon demurrer, yet if 
the issue joined be such as necessa
rily required on the trial \lroof of the 
facts so defectively or Imperfectly 
stated or omitted, and without which 
it is not to be presumed that either 
the judge would direct the jury to 
give, or the jury would have given, 
the verdict, such defect, imperfection 
or omission, is cured by the verdicf."-
1 Saund. 227, n. (I), 5th ed.; Jackson 
v. Pesk8d, 1 M. 8r S. 234. 

AIEL or BESAIEL (grandfather or 
great·grandfather). When a man's 
grandfather or great-grandfather was 
seised of lands in fee simple on the 
day of his death, and a stranger en
tered on that day and dispossessed 
the lawful heir of his inheritance, the 
writ with which he commenced his 
action against such stranger was 
termed a writ of aiel or be.aiel, as the 
case might be.-F. N. B. 221, D. 

ALBINATUS Jus (alibinus or ali
binatu.). A law which existed in 
France, entitling the king, on the 
death of an alien, to all he was worth, 
unless such alien enjoyed some pecu
liar exemption. This law was also 
called the droit d'aubaint. and was 
abolished by the constituent assem
bly in 1790 and 1791. See 1 Chitty's 
Bl. 372, 373; Spelman, 28, "'rb. At
hanus, 8rc., ed. 1626. 

ALDER (the first). Thus alder-best 
is the best of all; alder-biefest, the 
most dear.-CtnDBl. 

ALDBRMAN (Sax. ealdorman). A 
civil magistrate in a city or town cor
porate, subordinate to the mayor.-
1 B1.116; C_1. 
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ALB CONNBR. An officer ap
pointed in courts leet, whose sworn 
duty it was to look to the quality of 
the ale and beer within the precincts 
of the lordship.-Kitchen, 46. 

ALBR SANS JOUR. To go without 
day ; meaning, to be finally dismissed 
the court, because there is no further 
day assigned for appearance.-COtDeI. 

ALB SILVBR. A rent annually 
paid to the Lord Mayor of London 
by those who sell ale within the li
berty of the city.-COtDeL 

ALB TASTBR. See tit. Ale Conner. 

ALPBT (Saxon aifetl.). A caul
dron, wherein boiling water used to 
be put, for a criminal to hold his arm 
in up to the elbow.-CoweL 

ALIA ENOR1IUA (other wongs). 
Declarations in the action of tres
pass, after stating or alleging the spe
cific wrongs or injuries complained 
of, usually conclude with the general 
words "and other tDt"ORgs to the plain
tiff then did, &c.;" and this conclu
sion is frequently called, in the lan
guage of pleading, the allegatiDn of 
alia enonnia.-l Ch. on Pl. 397; Low
den v. Goodrich, Pea1ce,46, per Ksnyon. 

ALIAS. This word is usually ap
plied to writs; as an alias writ of 
summons, an alias writ of capias, &c., 
signifying another writ of summons, 
or another capias; alias writs are com
monly resorted to when those which 
have been issued before them have 
not taken effect.-3 Bl. 283; 1 Arch. 
Pr.173. 

ALIAS DIOTUS (otherwise called). 
The style or manner of a defendant's 
description when sued on a lIJ'ecialty, 
as on a bond for instance; m which 
case, after he has been described 
by his name, and common addition, 
comes the alia, dittus, which describes 

him again in the identical manner 
that he is described in the bond.
Dyer, 50; 1 Burn's Just. 138. 

ALIBI (elsewhere). This word sil\'
nifies that mode of defence in a cn
minal prosecution which the accused 
party resorts to in order to prove that 
he could not have committed the 
crime with which he is charged, be
cause he was in a different place at 
the time.-I Burn', Just. 139. 

ALIBN. A person born in a fo
reign country, out of the allegiance 
of the king. To alim lands, &c. sig
nifies to conveyor transfer them, &c. 
-1 Bl. 366. 

ALIBN ENBMY. A person born 
in a foreign hostile country, out of the 
allegiance of the queen, is so tenned, 
in contradistinction to one born in a 
foreign country, out of the allegiance 
of the queen, but on terms of amity 
with u& 

ALIBN, To. See tit. Alim. 

ALIBN AMI. See tit. Alien Enemy. 

ALIBNATION (fromalienare). The 
act of transferring the propm.-t1 in 
lands and tenements, or other thmgs, 
to another. Alienation in mortmain, 
is the making over of lands or tene
ments to a religious house, or body 
politic.-2 Bl. 287. 

ALIMONY (alimonia). That al
lowance which is made to a woman 
for her support out of her husband's 
estate when she is under the neces
sity of living apart from him. This 
provision is alTowed the wife during 
the pendency of a suit between her 
and her husband, as well to provide 
the wife with the means to obtain jus
tice as for her ordinary subsistence. 
When there has been a sentence of 
divorce, on the ground of the adul
tery or cruelty of the husband, it is 
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then called penMlltllt alimony, and 
is continued during the period of 
their separation. Upon an appli
cation for alimony, the court requires 
on the part of the husband a state
ment both of his casual and certain 
income to be set forth in a plea called 
the .. allegation 0ffacultiea."-I Bl. 
440, 441; Hog. Eee. Law, 35, 36; 
C_l. 

ALIUNDB. Elsewhere, besides, 
from any other quarter, &c. Ex. gr. 
" You will say whether there is any
thing in these letters or aliunde which 
satisfies lOU that they were not writ
ten bon fide, but maliciously; and 
in that case you will give such da
mages as you thinkright."-Per Tin
dal, C. J., in Shipley v. Todhunter, 7 
Car.8r P. 689, 690. 

ALLEGATION. In the ecclesias
tical courts the first pleading in a tes
tamentary cause is so termed; and 
the subsequelll pleas in all ecclesias
tical causes, whether testamentary or 
otherwise, are termed allegations, and 
are then denominated either reapon
aiw or ~oining alle~ations. A re
sponsive allegation IS a plea which 
the defendant directa against the 
plaintiff's charge, or complaint, with 
the view of controverting the same; 
a rejoining allegation, as the word 
implies, is the plaintiff's answer or 
rejoinder to the last-mentioned plea 
of the defendant.-Rog. Ecc. Law, 
653,658. 

ALLEGATION OP FACULTIES. 
See tit. Alimony. 

ALLEGATION, BBBpMIIiw. See tit. 
AllegaliOll. 

ALLEGATION, ~oining. See tit. 
AllegatiOll. 

ALLEGIANCE (allegiantia). The 
natural,lawful, and faithful obedience 
which every subject owes to his prince 

or liCli:e lord.-I Bl. 366; Le. Tmnu 
de la Ley. 

ALLEGIARE. To defend or jus
tify by due course of law.--C_I. 

ALLEGING DIMINUTION See 
tit. Dimiflution. 

ALLER.. This word, when added 
to another, conveys to it the super
lative degree; as aller good, the great
"I good.-Cowel. 

ALLER SANS JOUR.. See tit. 
Aler san. Jour. 

ALLEVIARB. To levy or pay an 
unaccustomed fine.-C_I. 

ALLOCATION (allocatio). An al
lowance made upon account in the 
exchequer, or more properly, a plac
ing or adding to a thing.-C_I. 

ALLOCATIONE PACIENDA. A 
writ directed to the lord treasurer and 
barons of the exchequer, for allowing 
an accountant such sums of money 
as he has expended in his office.
C_l. 

ALLOCATO COMITATU. A new 
writ of exigenl allowed before any 
other county court holden, on the 
former not being fully served or com
plied with.-Fit:. Exig. 

ALLOCATUR (it i. allDwed). After 
an attomey's bill has been examined 
or wed by one of the masters, and 
the items which he disallows have 
been deducted, the remaining sum, 
certified by the master to be the pro
per amount to be allowed, is termed 
the allocatur. See also tit. Tazing 
COlt •• 

ALLOCATUR EXIGENT. A writ 
used in the process of outlawry, and 
directed to the sheriff, commanding 
him to cause the defendant to be 
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required at five successive county 
courts, or in London at five succes
sive hustings, till he be outlawed for 
non-appearance, or taken if he ap
pear.-~rchboltl'. PractW:e. 

ALLODIAL. A free manor; an 
inheritance that is not held of any 
superior. Allodial lands are such as 
are free from any rent or service.-
2 Bl. 47, 60; Cowel. 

ALLUVION. Land that is gained 
from the retiring of the sea, and 
which becomes in time terTtJjirma.-
2 Bl. Com. 261. 

ALMARIA, for Armaria. The ar
chives of a church or library.-Cowel. 

ALMONBR or ALMNBR (elnmoay
l1li"14'). An officer in the king's 
household, whose duty it is to distri
bute the king's alms daily.-Cowel; 
La T".".,. de La Ley. 

ALNBGBR. See title AulINger. 

ALODIUM or ALLODIUIl. A free 
manor, not subject to an:y rent or ser
vice.-COIDeI; see also tit. Allodial. 

ALTARAGB (alttJragium). This 
word comprehends not only the offer
ings made upon the alfllr, but also all 
the profit which accrues to the priest 
by reason of the altar. When the 
altarage, in part or in the whole, was 
allotted to the vicar or chaplain, it 
meant only the customary and volun
tary offerings at the altar for some 
divine office or service of the priest, 
and not any share of the standing 
tithes, whether predial or mixed. 
In the case of Franklyn fl. The Mas
ter and Brethren of St. Crosa, 1721, 
it was decreed that where altaragium 
is mentioned in old endowments, and 
supported by usage, it will extend to 
_all tithes, but not otherwise.
Bun". 79; 2 BuZ,f. 27; Spelm. Gloa. 

28; C,.". Eli •• 678; Hltl. 136, cited 
in Bog. Eccl. Law. 

ALTO BT BABSo, means the abso
lute submission of all differences.
DuFr_. 

AIlABYR or Allv ABYL A cus
tom in the honor of Clum, belonging 
to the earls of Arundel-COIDeI. 

AIlBACTUS. A servant or client. 

AIlBIDBXTBR. A juror or em
braceor who receives money from 
both parties for giving his verdict.
La T".".,. de La Ley; 6 Edw.3, c. 10. 

AIlBNABLB (from Fr. amenOll', to 
lead, &c.) This word, as used in 
old law-books, is applied to a woman 
whQ is governable by her husband.
Cowel. 

AMBNDMBNT. The correction of 
an error. See also tit. AwidaflCll oj' a 
DeciIio". 

AMBRCIAIlBNT (alllll'ciamomtum). 
A pecuniary punishment which an 
offender against the king or a lord in 
his-court is subject to.-Kitchen, 214; 
COIDeI. 

AML See tit. Amy. 

AIlICU8 CURI.lB (a friend of 1M 
courO. When a judge is doubtful or 
mistaken in matter oflaw, a stander
by may inform the court thereofoas 
amicu. curitJr. The counsel in court 
frequently act in this capacity when 
they hal'pen to be in possession of a 
case which the judge has not seen, 
or does not at the moment remember. 
-2 Keb. 648. 

AIlITTBRB LBGBIl TBRR.lB or Ii
berom legem. To lose the liberty of 
swearing in any court; or to become 
infamoua, and thus be ineligible as a 
witnellll.-GLan.lib.2, c. 3. 
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AMNBSTY (am_tia). An act of body politic, or corporation, as a 
pardon or oblivion.- Cowel. bishop and his predecessors.- Cowel ; 

Co. Lin. 78 b; Britton, 169. 
AMORTIZATION (amOl'tillltio). An 

alienation of lands or tenements in 
mortmain, i. e. to any corporation 
or fraternity and their successors.
Cowel. 

AMORTIZB (from the French amor
tiro To alienate lands in mortmain. 
- Cawel; see also tit. Mo,tmain. 

AMOVE. To take away; to move 
away; to withdraw. "The king's 
lands must be amoved."-Ru v. Top
ping, M'CI.8r Y. 661. "All wears 
in the Thames and Medway shall be 
amoved."-Com. Dig. tit. London, B. 

AMOVBAS MANUS, Writ of. A 
writ which lies for a party who.has 
been outlawed, and whose property 
has been taken by virtue of such ou~ 
lawry to restore him his property 80 
taken. 

AMPLICATION (amplicatio). The 
referring of judgment till the cause is 
further examined.-Cowel. 

AMY (amicm). A friend. Thus 
infants are said to sue by prochein 
amy, i. e. by their next friend. A lien 
amy is a foreigner here, subject to 
some prince in friendship with us.
Cowel; Tomlins. 

AN, JOUR, BT WASTB (year. day, 
and waIte). The forfeiture of lands 
to the king for the period of a year 
and a day, which a tenant incurred 
by committing felony, and afterwards 
the lands escheated to the lord.
See tit. Year, Day, and Waste. 

ANCBSTOR (antecessor). The dis
tinction made between an ancestor 
and a predecessor, in law, is, that the 
former is applied to an individual in 
his natural capacity, as J. S. and his 
ancestors, and the latter to a company, 

ANCBSTRBL. Relating to ances
tors. Thus homage aneatr,l is what 
relates to or hath been done by one's 
ancestors.-Cawel. 

ANCHORAGB. The duty to which 
ships are liable for the use of the 
haven where they cast anchor.
COWIl. 

ANCIBNT DBMBSNB or Domain 
(vetUI patrimonium domini). A te
nure whereby all manors belonging 
to the crown in the days of Edward 
the Confessor and William the Con
queror were held. The numbers and 
names of which manors, as of all 
others belonging to common persons, 
William the Conqueror caused to be 
set down in a book cJllled Domesday; 
and those which appear by that book 
to have belonged to the crown, and 
are there denominated Terra Regis, 
are called ancient demane. Lands in 
ancient demesne are of a mixed nature, 
i. e. they partake of the properties 
both of copyhold and freehold; they 
differ from ordinary copyholds in cer
tain privileges; and from freehold, 
by one peculiar feature of villenage ; 
ViZ. that they cannot be conveyed by 
the usual common law conveyance, 
but pass by surrender to the lord, or 
his steward, in the manner of copy
holds, with the exception that, in the 
surrender, the words" to hold at the 
will of the lord" are not used, but 
simply the words" to hold according 
to the custom of the manor." There 
are three kinds of tenants in ancient 
demesne; 1st, those whose lands are 
held freely by grant of the king; 
2nd, those who do . not hold at the 
will of the lord, but yet hold of a 
manor which is ancient demesne, and 
whose estates pass by surrender, or 
deed and admittance, and who are 
styled customary freeholders; 3rd, 
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those who hold of a manor which is 
ancient demesne, by copy of court 
roll, at the will of the lord, and are 
styled copyholders of base tenure.
Cowel; &riwn on Copyholds; 1 Cruiu, 
Dig. 44. 

ANCIBNTY (from the Fr. ancienM), 
signifies eldership or seniority.
Cowel. 

ANPBLDTYHDB or ANPBALTIHLB 
. signifies in the Saxon law a simple 
accusation.-Cowel. 

ANGARIA (from the Fr. angarie). 
A personal service, which tenants 
were obliged to pay to their lorda.
Cowel, 

ANGILD (angildum). The bare 
single valuation or compensation of 
a criminal; from the Sax. an. one, 
and gild, payment, mulct, or fine.
Cowel. 

ANHLOTB. A single tribute or 
tax. As the word is used in the laws 
of William the Conqueror, it signifies 
that every one should pay according 
to the custom of the country his part 
and share, as scot and lot.-Spelman, 
37, verb. Anhlot. 

ANIBNS (French). Void, of no 
force, &c.-F. N. B. 214. 

ANIBNT (Fr. anienM). Made void. 
-31nlC.40. 

ANN or ANNAT. Half-a-year's 
stipend, payable for the vacant half 
year after the death of a clergyman, 
and to whicli his family or nearest 
of kin are entitled by the law of Scot
land.-Bell's Scotch L. Diet. 

ANNATS (annate.). This word has 
the same signification as first fruit. ; 
it is SO called because the rate of the 
first fruits paid for spiritual livings 

is after the value of one year'. profit. 
-Co. 12; Rep. 40. 

ANNIBNTBD (from the Fr. an~
antir). Abrogated, brought to no
thing.-Fkta, lib. 4. 

ANNI NUBILBS. The marriage
able age of woman; when a woman 
is said to be infra annos nubila, it 
means under the age of twelve years, 
or unmarriageable.- Co. Lit!. 79 a, 
s.104. 

ANNO DOKINI (in tlu year of our 
Lord). The Romans computed time 
from the building of Rome; the Gre
cians by Olympiad.; and Christians 
from the birth of Christ; hence anno 
domini 1838, signifies in the eighteen 
hundred and thirty-eighth year from 
the birth ofChrist.-21n.t. 675. 

ANNOISANCB, ANNOYANCB. 
These words, which are thus written 
in 22 Hen. 8, C. 5, signify nuisance. 

ANNUA PBNSIONE, Writ de. A 
writ formerly in use, by which the • 
king, who had a yearly pension out 
of an abbey or a priory, commanded 
the abbot or prior, &c. to !P'ant the 
said pension to his chaplam during 
such time as he was unprovided with 
a competent ecclesiastical benefice. 
-F. N. B. 231, G. 

ANNUITY (a'lnuus redditus). An 
annual payment of a certain sum of 
money chargeable upon the person of 
the grantor.-2 BI. 40. 

ANNUITY OP TEINDS (annuity of 
tythes). This was an allowance to the 
king by the commission of teinds or 
tythes of 6 per cent. from the teind 
of created benefices; i. e. ten shil
lings out of the boll of teind wheat; 
eight shillings out ofthe boll of beer ; 
six shillings out of the boll of rye, 
oats, and peas. The taking of these 
tythes or teinds is in Scotland called 
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the drawing of teindl, and was put a 
stop to in 1674, since which the right 
has lain dormant.-BeU', Sc. Law 
Dw. 

AN8WBR. The most usual form 
of defence made to a plaintiff's bill 
in chancery; in short, it is simply 
the defendant's a_ to the charges 
which the plaintifF has made against 
him in his bill.-Smilh', Ch. Prat:. j 
Lube. Equity Pkading. 

ANNULUH BT BACULUll (a ri .. g 
and a RajJ"). The ancient method of 
granting the investitures, or bishop
rics, was per anmdum et lHIeulum, i. e. 
by the prince delivering to the pre
late a ring ana a RajJ or crosier.-l 
Bl. Cum. 378. 

ANTBJURAHBNTUll and PItAl
JURAIIBNTUH, called by our an
cestors jUTamentum calumnie. It is 
an oath which both the accuser and 
the accused are obliged to make be
fore any trial or purgation, viz. the 
accuser swore that he would prosecute 

APATISATIO. A compact or an 
agreement made with another.
Upton, lib. 2, c. 12-

APORIA.RJI. To be reduced to 
poverty. It sometimes means to 
shun, or avoid.-Cawel. 

Ap08T ARB. To violate; GpoRar' 
"-get, wilfully to break or transgress 
the laws.-Leg. Edw. Cunf. 

APOSTATA CAPIBNDO, Writ tho 
A writ formerly in use to compel a 
person, who, after having become a 
member of some religious order, had 
deserted the same, to return thereto 
to be chastised according to the rules 
of the said order. It was commonly 
granted on the fact of such desertion 
being certified into the Court of 
Chancery under the seal of the abbot 
or prior or other head of the religious 
body to which the deserter belonged. 
-F. N. B. 233 B. 

Ap08TATA CAPIBNDO. A writ 
that formerly lay against one who, 
having entered and professed some 
order of religion, transgressed the 
rules of the same. This writ was 
directed to the sheriff, for the appre
hension of the offender, and delivery 
of him again to his abbot or prior.
lUg. Orig. 7l. 

. the criminal, and the accused made 
oath on the day that he underwent 
the ordeal, that he was innocent of 
the fact with which he was charged; 
if the accuser failed the criminal was 
discharged; if the accused, he was 
intended to be guilty, and was not 
admitted to purge himself by the or
deal-Leg . .tllael. "p. Lamb. 

ApPARATOR or ApPARITOR. A 
See title messenger who cites offenders to ap-

pear in the spiritual COurt.-ColDfIl. 
ANTIBNT DBHB8NJI. 

Ancient Demmill. 

ANTI8TITIUH. A word used in 
our old histories, signifying a mtmGI

"ry.-COWIl. 

ANTITBBTARIUS. The endea
vour to discharge one's self of a fact 
with which one is accused, by recri
minating or charging the accuser with 
the same fact.-COlDfll. 

APANAGB. See tit. .A.ppBnfUIge. 

ApPARBNT HBIR. He who will 
succeed to the inheritance provided 
he outlive his ancestor: as the eldest 
son or his issue, who by the course 
of the common law must be heir to 
his father if he outlive him. He is 
called appaT.nt heir, in contradistinc
tion to JlTUUmptive heir, the defini
tion of which will be found under the 
general title Heir. In the Scotch 
law the apparent heir is the person 
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who has actually succeeded to the 
inheritance, but who has not as yet 
made a regular entry into the lands. 
~&U'. Sc. Law Did. 

ApPARLBIIBNT (from the Fr. pa
ricllemnt). Resemblance or likeli
hood, aa apparltmmt of war.-C_l. 

ApPBAL (from the Fr. appelkr). 
This word has two significations; it 
signifies in one sense a complaint or 
an appeal to a superior court, when 
justice ia aup~ed not to have been 
done by an mferior court. It also 
signifies, when spoken of with refer
ence to a criminal Pl'flMlcution, an 
accusation by one suliject against 
another for some heinous crime, de
manding punishment for the inJury 
sustained by himself, rather than for 
the offence committed against the 
public. These criminal appeals were 
however abolished by 59 Geo. 3, c.46. 
-3 Bl. 55; Cuwel. The principal 
kinds of them were the following: 
1. Appeal of arson. 2. Appeal of 
death. 3. Appeal of mayhem. 4-
Appeal of rape. 5. Appeal of rob
bery.-4 Bl. 313, 314; 59 GIIO. 3, 
e.46. 

ApPBARANCB. In an action at 
law there are various formalities 
which are necessary to be observed, 
the rea""I' of which are rather ob
scure to the uninitiated. An appear
ance is one of these formalities. 
When a defendant is served with a 
writ of summons, which is a judicial 
mandate isauing out of and under 
the authority of the court in which 
the defendant is sued, he is bound 
by a command which is contained in 
this writ to enter an appBaraR/'e thereto 
within eight days; this appearance is 
a memorandum in writing, according 
to a prescribed form, signifying that 
the defendant has appeured, accord
ing to the command of the writ; this 
memorandum is delivered to the 
proper officer of the court, and by 

him it is mtlNd in a book kept for 
that purpose; and this is what is 
technically called entering an aJ1pel&r
anclI.-Arch. Prac.; Tidd. Theword 
is also applicable to proceedinr in 
other courts besides those 0 the 
common law; and it may be observed 
that it has a very similar meaning as 
used in the proceedings in a suit in 
equity. See the outline of a suit in 
equity at the end of the volume. 

ApPBARAND HBIR. In the Scotch 
law signifies he on whom the inherit
ance has devolved, but who as yet 
has made no regular entry upon ·the 
lands.-&U'. Sc. LaVl Diet. 

APPBLLANT. The party by whom 
an aPJllll&I is made, the opposite party 
is termed rnp",I/Lmt. This word was 
also sometimes used in the same 
sense as the word Apprauer, which 
see under the proper title. 

ApPBLLOR, ApPBLLANT, or Ap
PROVBR. See tit. Appraver. 

. ApPBNDANT (appe7ldenl). An
nexed or appended to; as an advow
son, a right of common, or a court, 
may be appendant to a manor, i e. 
they are a kind of appendage to a 
manor, so that in a grant of the 
manor they would go with it, as a 
part and parcel of it.-2 Bl. 22; Co. 
Lit. 121. 

ApPBNDITU.. The appendages 
or pertinences of an estate.-CuweL. 

ApPBNNAGB or ApBNNAGB (ap
pIIl/dmdo). The portion or settlement 
given to the younger children of 
princes in FranCe.-LaVl Fr. Dict. 
verb. Aputulgll. The origin of this 
word seems doubtful-See Spillman, 
wrb. Apponagium. 

ApPOINT, To. The act of ap
pointing. See tit. Appointmmt. 
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ApPOlNTB.. He to whom landa, 
&c. are appointed or directed, by a 
deed of appointment, to be conveyed. 
See tit. Appointmnt. 

ApPOINTMBNT. A deed or con
veyance so called from ilB appointing 
or pointing out how property which 
by another deed has,be.en previously 
conveyed to trustees, 18 to be dis
posed of or settled. It is very com
mon to contey an estate to trustees 
upon such trusIB and for such pur
poses as the party conveying shall 
thereafter by a subsequent deed ap
poill1, and such subsequent deed is 
thence termed a deed of appointment. 
The JIl'I"" which the conveying party 
reserves to himself by the first deed, 
of appointing by such subsequent deed 
how the property is to be disposed of, 
is techmcally called a JIl'I"" of ap
po~ntment, and the act of exercising 
th18 power is termed appointing.
See 4 Cruiae, 428, ed. 1824; 2 Bl. 
376. 

ApPOINTMBNT, Power of. See 
tit. Appointment. 

ApPORTIONMBNT (apportiomen
tum). The dividing into part. Thus 
the apportionment of rent is the di
viding it according as the land from 
which it issues is divided among two 
or more; as if a man let landa, and 
afterwards part of them are recovered 
by a stranger, the lessee shall pay 
rent, having regard to that recovered 
and what remains in his hands.
Les Termss de la Ley; Co. lib. 8, 79. 

ApPORTUM (from the Fr. apport). 
The revenue or profit which a thing 
brings in to the owner. It has also 
been used for an augmentation given 
to an abbot out of the profits of a 
manor for his better support.-Cowel. 

ApPOSAL 01' SHBRIPPS. The 
. charging them with money received 
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upon their account in the exchequer. 
-COIIIeI. 

ApPRAISBMBNT, CommilliMl tif. 
A commission which used formerly 
to issue to value treasure trove, 
wrecks, waifs and estrays which had 
been taken by the king's officer for 
the king's use previously to the goods 
being condemned to the use of the 
crown.-3 Bl. 262. 

APPRBNDRB. A fee or profit ap
prendre means a fee or profit to be 
taken or receivtd.-Cowel. 

ApPRBN'qPB 01' THB LAW. An 
order of practitioners so termed. 
The different orders of practitioners 
in the reign of Edward the First are 
stated by Fleta to be - lB7'Vienles, 
narralor", attornali It apprenticii. 
The apprentices it seems were stu
dents, who, it is said, were first per
mitted by Edward I. to practise in 
the King's Bench, in order to qualify 
themselves to become in a course of 
years aerviente. or serjeants.-2 Reeves, 
Eng. Law, c. 11, p. 284. 

ApPROBATB and RBPROBATB. 
Terms used in the Scotch law when 
a person takes advantage of one part 
of a deed, but reject~ the rest.
Scotch Dict. 

ApPROPRIARB COMMUNIAM. 
To enclose or appropriate any parcel 
of land that was before open common, 
and thus to discommon It.-Cowel. 

ApPROPRIATB, To. See tit. Ap
propriation. 

Al'PROPRIATION. This word is 
commonly used in two senses, viz. 
appropriation of benefices, and appro
priation of payments. An appropri
atioll tf a benefice is the annexing of 
a benefice to the use of some reli
gious house, or spiritual corporation, 
whether sole or aggregate, to enjoy 
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for ever; the same as an iiDpropria
tion is the annexing a benefice to 
the use of a lay person or corpora
tion.-l BI. 386. See also tit. 1m
propriatiOIl. The appropriation of a 
paymmt means the application of a 
payment to the discharge of a par
ticuWr debt. Thus if a creditor has 

tinct debts due to 
tor, and the latte 
payment on accoun 
ng at the time to 
he intends the p 
it is optional in t 
opriau (i. e. to 
t to which account p 

-Ch. on Contracll, 762; Waller v. 
Lacey, 1 &011', N. R. 194. 

ApPROVB (approbare). To aug
ment or improve. To approve land, 
is to make the best use of it by in
creasing the rent, &c.-2 1mt. 472. 
See tit. Approveme1It. 

ROVEM:ENT. This 
meanings: 1. I 

he same as improvem 
t of common mea 

a part of a comm 
the manor for the 

ting the same, lea 
cient nevertheless for the commoners. 
2. It is also said to signify the pro
fits of a fann.-Cowel. 3. It sig
nifies the act of an approver, who 
when indicted of treason or felony, 
and arraigned for the same, confesses 
the fact before plea pleaded and ac
cuses others, his accomplices, of the 

rime in order to 
ardon.-3 Cruise, 
owel; 2 T. R. 391. 

OVER or PROVE 
Is commonly us 

1. For a person w 
of treason or fe 

arraigned for the same, confesses the 
fact before plea pleaded, and accuses 
others, his accomplices in the same 
crime, in order to obtain his pardon. 

ARB 

4 BI. 330. 2. Bailiffs of lords in 
their franchises are so termed; and 
in the stat. 1 Edw. 3, Co 8, sheriffs 
are called the king's approver,.
Cowel. 

ApPRUARE. To take to his own 
use or profit.-Cowel. 

PURTBNANCB8 
e thin~ appertainin 
as ]!nncipal; as w 
ce IS made of a h 

ppurtenance,," the 
, and close adjoi 

and on which t 
built, will pass with it, as being in
cluded in the word appurumance,.-
2 Bl. 17, n.3. 

ARAB ANT. A term applied to 
those who held by the tenure of 
ploughing and tilling the lord's lands 
within the manor.-Spelm. 

ACE (from the F 
e or erase.-Bloun 

AHO. To make 
h or some other h 

ARALIA. Land devoted to the 
plough, or to agricultural purposes. 
-Spelm. Dorllad. tit. Euera. 

ARATRUM: TERRA As much 
land as can be tilled with one plough. 
Aratura: terra: is the service which 

nant is to do for' . 
hing his land.-C 

BITRAM:ENT (arm 
or decision of arbi 

matter of dispute 
submitted to them. 

ARBITRATION. The submitting 
of matters in dispute to the judg
ment of two or more persons called 
arbitrator •• -3 Bl. 16. 

c 
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ARBITRA.TOR. A disinterested 
person to whose judgment and de
cision matters in dispute are referred. 

ARBITRBMBNT. See tit. ArbilTa
ment. 

ARCA CYROGRAl'HICA was a 
common chest with three locks and 
keys, kept by certain Christians and 
Jews, wherem the contracts, mort
gages, and obligations belonging to 
the Jews were kept, in order to pre-
vent fraud.-Cowel. ' 

ARCHBISHOl'(archiqliscop",). The 
head or chief of the clerto' in a whole 
province. He has the Inspection of 
the bishops of that province, as well 
as of the inferior clergy, and may 
deprive them on notorious cause. 
The archbishop has his own diocaB 
wherein he exercises llJIiscopal juris
diction; as in his province he exer
cises archiepiscopal. To him all a'p
peals are made from inferior juns
dictions within his province; and as 
an appeal lies from the bishops in 
person to him in person, so it also 
lies from the consistory courts of each 
diocese to his archiepIscopal court.
See 1 Bl. 380, 381; 1 Burn', Ec.Latoj 
2 Roll. Abr. 

ARCHDEACON (archidiaconm). A 
dignitary of the church who has ec
clesiastical jurisdiction immediately 
subordinate to the bishop throughout 
the whole of his diocese or in some 
particular part of it. He is nomi
nally appointed by the bisho'P him
self, and has a kind of episcopal 
authority originally derived from the 
bishop, but now independent and 
distinct from his. It is his office to 
grant letters of administration; he is 
oculus episcopi and de jllre ordinario; 
he visits the clergy, and has his 
separate court for punishment of 
offenders by spiritual censures, and 
for hearing all other causes of eccle
siastical cognizance.-Com. Dig. Ec-

cleritutieal PerlDfll; 1 Bl. 383; Bum', 
Ec. Law j 1 Lev. 192. 

ARCHBRY. It seems from Co. 
Litt. 107 a, s. 107, that the service 
sometimes rendered by a tenant by 
serjeantie consisted in keeping a bouI 
for the use of his lord. , 

ARCHBS COURT (curia de arcubus). 
A court of appeal belonging to the 
Archbishop of Canterbury, the judge 
of which IS called the dsun I!f the 
arch", from the circumstance of his 
having anciently held his court in 
the church of Saint Mary III Bow, 
(Sancta Maria de Arcubll',) so called 
from the steeple being .raised by pil
lars built archwise, like so many bent 
bows. The office of the judge of 
this court is to hear and determine 
aP'Peals from the sentences of all in
fenor ecclesiastical courts within the 
province; this court is now holden 
at Doctors' Commons.-3 Bl. 66. 

ARCHIVBS (archiva, from area a 
chest). A 'Place where ancient re
cords and wntings are kept; it some
times'signifies the records or writings 
themselves.-Cowel. 

ARDDBLW or ARDHBL. See tit. 
Arthel. 

ARBNTARB. To let at a certain 
rent.-CDnluetud. Domm de Farendon. 
MS./o.63. 

ARBRIBSKBNT. Surprise, af
frightment.-Cowel. 

ARGBNTUM ALBUM. Silver coin, 
current money, white rent, &c. See 
tit. White Rent. 

ARGBNTUM DBI. God's money; 
money given by way of earnest on 
the making of any bargain.-Cowel. 

ARGUMBNTATIVB TRAVBRSB. 
A traverse which denies the pleading 
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or averment to which it is applied in 
an IJ7'gumntative manner, instead of 
in a direct and positive form, as re
quired br the rules of pleading. See 
further tit. Arp_tati_" in Pkad
ing. 

ARGUKENTATIVENEBB in PlMul
ing. Pleadi~ are termed argumen
tative when, lDstead of advancing 
their positions of fact in a direct and 
absolute form, they leave them to be 
collected by inference or argument 
only, which is in violation of the rule 
of pleading, that" pleadings must not 
be argumentative." Thus in an ac
tion for ten pieces of money, the 
defendant pleaded that there was a 
wager between the plaintiff and one 
C. conceming the quantity of yards 
of velvet in a cloak, and that the 
plaintiff and C. each delivered into 
the defendant's hand ten pieces of 
money to be delivered to C. if there 
were ten yards of velvet in the cloak, 
and if not to the plaintiff; and pro
ceeded to allege that upon mealuting 
thll cloak it 1IIaI found t1,erll WERE fIIn 
yarda ~f Hlvet therein, whereupon the 
defendant delivered the pieces of 
money to C. It was held that this 
J;!lea was bad for leaving it to be in
J"erred that there were ten yards of 
cloth in the cloak, inasmuch as it 
was not stated in the plea poaitively 
and without qualification that there 
were ten yards, &c., but that upon 
meaauriflg thll cloak it was found that 
there were ten yards," &c., thus 
leaving it to be aNumlld that the 
measuring was correct. The plea 
should have stated positively that 
there were ten yards, &c.- Ledeaham 
v. Lubram, ero. Elia. 870(6); Steph. 
on Pkadiflg, 412, 4th ed. 

ARIERBAN (from the Sax. lure, 
an army, and ban, an edict). An 
edict of the ancient kings, command
ing all their tenants to come into the 
army, and if they refused, then to 

be deprived of their eststes.-Spel. 
_n, verb. Aribannum.-Cawel. 

ARLIA CONPIB <four comer.). A 
garment wom by Jews when they 
are about to take an oath. It is 
wom in the front of their peraoni, 
and consists of a piece of square 
cloth or silk with four twisted st;rings, 
and tassels at the end made of lamb's 
wool from the first bom of a ewe, in 
memory of the children of Israel and 
the Ten Commandments. It is put 
on a child when reason is first sup
posed to take its seat in its mind; 
and no Jew can consistendy with his 
persuasion take an oath or say his 
prayers without wearing it. 

ARMA KUTARE. An ancient ce
remony used to confirm a league or 
friendship.-Cowel. 

ARKA REVERBATA. The name 
of a punishment which a man was 
subject to when convicted of treason 
or felony. - COVIIII. 

ARMARIA. See tit. Alfllllria. 

ABMIGER. This word has various 
significations; but in its most ordi
nary sense it signifies an esquire, and 
is applied to those who rank between 
a gendeman and a knight, and who 
are entided to bear arms.-Spelman. 

ARMIBCARA. Was an ancient 
species of punishment imposed on 
an offender by the judge. At first 
it was to carry a saddle at his back 
as a mark of subjection; thus Brump
ton tells us, that in the year 1176 
the king of the Scots promised Hen. 2 
at York, LaflCllam" Illllam suam super 
alfare Sancti Petri ad perpetuam huj'" 
.u/dectionil memoriam offerre.-Cowel; 
Spelman. 

ARMOUR and ARMS, In the 
meaning of the law are anything that 

c2 
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a man wears for bis defence, or takes 
into. his hands, or uses in bis wrath 
to cast at, or to strike another with. 
So that the appellation armour or 
ar7ll$ do not in the law simply signify 
a sword, shield, helmet, or such like; 
but extend also to stones and other 
missiles used for the purposes of de
fence or warfare.-Cromp. JUlt. 66; 
Cawel. 

ARMB. See tit. Armour. 

ARNALIA. Lands dedicated to 
the plough; arable land. Although 
this word has a place in most of the 
modem law dictionaries, it seems 
doubtful whether there is such a word 
in fact. The authority usually given 
is Domesday Book, tIt. :&.em; but 
the word there made use of is Aralia. 

AROMATARIUS. A word fre-
quently used for a grocer, but is not 
held good in law proceedings.-I 
Vent. 142. . 

AilpEN or ARPENT. An acre or 
furlong of ground. According to 
Domesday Book it is 100 perches. 
Spelman, verb. ArpenniB. 

ARPENTATOR. A measurer of 
lands.-Cawel. 

ARRAIGN. ARRAIGNMENT (ad 
rationem ponere). To arraign a pri
soner is to call him to the bar of the 
court to answer the matter charged 
against him in an indictment.-4 Bl. 
322. 

ARRAY (from the Fr. arraye) sill'
nifies the ranking or setting forth In 
order. Challenges to the array, as 
applied to juries, signifies an excep
tion or objection against all the per
sons arrayed or impaneled on a jury, 
on account of partiality or some de
fault of the sheriff or his under-officer 
who arrayed the panel.-3 Bl. 269. 

ARRAY, cOlliminion qf. During 
the reigns of Hen. 2, and Edw. I, 
in pursuance of certain statutes then 
in force, it was usual from time to 
time for our princes to issue cornmiB
lion. of array, and send into every 
county officers in whom they could 
confide, to muster and array (or set 
in military order) the inhabitants of 
every district, in order to provide 
against domestic insurrections or f0-
reign invasions.-I Bl. 411. 

ARREARAGBS or ARRBARS (ar
reragia). Money not paid when it is 
due; as arrearages of rent, &c.
Cawel. 

ARRECTATUS and RBCTATUB. 
An accused person; one suspected 
of a crime.-Spelman. 

ARRBCTBD. Reckoned or con
sidered.-I 1m. 173 b. and n. 

ARRBNATUS. Arraigned, ac-
cused..,.. Rot. ParI. 1 Ed. 21. 

ARRBNTATION (from the Span. 
arrendar). The licensing ail owner 
oflands in the forest to inclose them 
with a low hedge and small ditch, 
according to the assize of the forest, 
under a yearly rent. Saving the ar
rentation., is a saving power to give 
such licenses. - Ordin. Foreste, 34 
Edw. I, cap. 6. 

ARRBST (from the Fr. arriter, 
to stop or stay). The legal seizure, 
caption, or taking of a man's person. 

ARREST OP JUDGMENT. The 
withholding or staying of judgment, 
notwithstanding a verdict has been 
given, on the ground that there is 
some error appearing on the face of 
the record, which vitiates the pro
ceedings.-3 Bl. 393; Step. on Plead
ing. 106. See example in Roscoria 
v. Thomas, 6 Jur. 929. 
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ARRBST OP INQUEST. To plead 
in IIrrNf of taking the inquest upon 
a former iBBue, is to show cause why 
an inquest should not be taken, &c. 
-Brook. tit. lUpl8a&r. 

ARRBSTANDIS BONIS, NB DISSI
PBNTUll. A writ which lay for a 
man whose cattle or goods were taken 
by another, who was likely, during 
the controversy, to make away with 
them, and: would hardly have been 
able to make satisfaction for them 
afterwards. -Reg. of Writa, 126; 
Cowel. 

ARREST AN DO IPSUM QUI PB
CUNUM RECBPIT. A writ which 
anciently lay for the apprehension 
of him who had taken prest-money 
for the king's wars, and afterwards 
hid himself, when he should have 
been ready to ga.-lUg. Orig. 24; 
COWBI. 

ARRBSTMBNT. The Scotch term 
for arresting. It is ap'plied either to 
the penon or to the eJtecta. Arrest
ment of the person takes place in 
cases in which there is reason to ap
prehend that the person will leave the 
jurisdiction of ~e judge, and so de
prive the creditor of the means of 
redress. Arrestment of effects is that 
process of the law by which a cre
ilitor attaches the debt due to him, 
or the moveables belonging to his 
debtor in the hands of a third party. 
BeU', Sc. LIllO Diet. 

ARRBSTMENT JURISDICTIONIS 
FUNDAND2B CA USA.. (AlTIIItmBnt fl1/' 
the purpoae of founding juriadiclion.) 
This arrestment is resorted to for the 
purpose of bringing aforeignerwithin 
the jurisdiction of the courts of Scot
land.-Bell', Be. LIllO Diet; 

ARRBSTO PACTO SUPBR BONIS 
MBRCATORUM ALIBNIGENORUM. 
A writ that lay for a denizen against 
the goods of aliens found in this 

kingdom, as a recompense for goods 
taken from him in a foreign country 
after a refusal to restore them.
Reg. Orig. 129 i COWBI. 

ARRBTTBD (lirrectlltus). The con
veni~ a man before a judge, and 
chargmg him with a crime; it some
times signifies imputed, or laid unto; 
as no folly may be arretted to one 
under age.-LittlBtIIn, cap. Remitter j 
COWBI. 

ARRHA Earnest, evidence of a 
completed bargain.-Tomlina. 

ARRIAGE and CARRIAGE were 
indefinite services formerly demand
able from tenants, but prohibited by 
20 Geo. 2, c. 60, § 21, 22. 

ARRURA.. In the black-book of 
Hereford, de opertJtWnibm IIrrure 
means days' works of ploughing; for 
of old customary tenants were bound 
to plough certain days For their lord. 
-COIIIeI. 

ARSER IN LB MAIN. Burning 
in the hand; a punishment formerly 
inflicted upon certain criminals. 

ARSON (lib IIrdBfUlo). The crime 
of wilfully and maliCiously burning 
the house or outhouse of another" 
man.-4 BI. 220. 

ART AND PART. In the law of 
Scotland signifies the contriving, aid
ing or abetting in the perpetration 
of a crime; and when it is said of a 
person charged with a crime, that he 
was lin lind ptlrt in committing the 
Banle, it means that he was both a 
contriver of and actor in it.-BeU', 
Se. LIllO Diet.- COlDS!. 

ARTHBL. To avouch. This word 
is sometimes written IIrddelw, and by 
the south Welsh IIrdhel, and is thus 
used: if a man be taken with stolen 
goods, he must be allowed a lawful 
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ardd,11D (or vouchee) to clear him of 
the felony.- Blount; Cowel. 

ARTICLES (articullAl)' As used in 
the ecclesiastical courts signifies a 
complaint exhibited in a criminal 
cause against a party. In form it 
runs in the name of the judge, who 
articles and objects the facts charged 
against the defendant. The word 
also signifies conditions, stiyulations, 
rules, &c. Thus artic", IIf ID4r are a 
code of laws or rules for the regula
tion of the army: articles of tM fltJvy, 
a similar code of laws for the regula
tion of the navy: artie'" of religion, 
rules or propositions declaratory of 
the faith and doctrines of a particular 
religion.-l BI. 411i to 420; Hog. 
Bee. LaID, 653; Cowel. 

ARTICULI CLERI (artie'" of 1M 
clergy). Statutes containing certain 
articles or rules relating to the church 
and clergy, and ecclesiastical matters. 
-Cowel. 

As OP. These words are fre
quently used in the law in a tech
nical sense. Thus, signing judgment 
as of Trinity term, implies that the 
judgment was net signed in Trinity 
term in point of fact, but for all prac
tical purposes is to be considered as 
so signea; that is to say, as having 
reference to that term; and the j udg
ment itself would, upon the face of 
it, purport to have been signed in 
that term. "In tresp8S8 for taking 
away 200 loads of wood, if the de
fendant pleads that S. S. was pos
seBBed of them as of his own goods 
(ut de bonis propriis)," &c. &c.; in 
the above p8S8~ the phrase would 
seem to be elliptical;. and if ex
pressed at length, would be "pos
sessed of them in like manner, or in 
the same way, as one lDould be poa
UlNdof one's own ~oods." The above 
phrase, therefore, IS intended to F,int 
out or describe the fltJtur, or kind of 

possession which S. S. had in the 
goods, viz. an absolute posseBBion, a 
pOSBe88ion not as trustee or ~nt for 
another, but a poSBession ariSing out 
of his 0tDn individual right to the 
goods. 

ASPORTATION. The carrying 
away of goods.-4 Bl. 231. 

ASSACB or ASSATB. A kind of 
purgation formeriy used in Wales, 
01 which the accused ,arty cleared 
himself by the oaths 0 300 men.
Tmna de la Ley. 

ASSART (from the Fr. assamr, to 
make plain). An offence committed 
in the forest by pulling up the trees 
and thickets by the roots, and so 
making the forest plain like arable 
land.-Ia Tmna de la Ley. 

ASSARTMENTS. See tit. Assart 
Rent.. 

ASSART RENTS. Rents paid to 
the crown for forest lands 8S88l'ted.-
22 Gao. 2, c. 6.-Cowel. 

ASSAULT AND BATTBRY. Anas
sault is an attempt or offer with force 
and violence to do a corporal hurt to 
another, as by striking at him with or 
without a weapon. An injury ac
tually done to the person of a man in 
an angry, revengeful, or insolent 
manner, be it ever so small, as by 
spitting in his face, or any way 
touching him in anger, is a battery 
in the eye of the law; thus, every 
battery includes an assault; but every 
_ult does not include a iattery.
Cowel; 3 Bl. 120; Com. Dig • .Bat
my, A. 

ASSAY of weights and measures, 
(from the Fr. UBaY, a proof or trial), 
is the examination of weights and 
measures by the constituted autho
rities.-Reg. Orig. 279. 
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ASSA YBll 01' rUB KING (_yaw 
ngil). In the present day, some
times termed _y tJIIJIler, is an offi
cer in the king's mint, for the trial 
of silver and bullion.-Cowel. 

AssAYSIARB. To take as fellow
judges; a term used in old charters. 
-CotDeI. 

ASSBC1TRARB (adlecurar.). To se
cure by pledges or any solemn inter
position offaith.-Cowel. 

ASSBDAl'ION. P088eBIIion by a 
tack or lease, &0. - Scofl:h Dice.; 
Tomli,.,. 

ASSBMBLY, UNLAWPUL, is de
fined to be the meeting of three or 
more persons with the intention of 
doing an unlawful act.-4! Bl. 146. 
See also tit. Riot. 

ASSBss. To charge with any cer
tain or fixed sum. 

ASSBSSMBNr. Any certain or 
fixed sum imposed or charged upon 
persoDB or property. 

ASSBSSORS. Persons who assess 
the public taxes, by rating every 
person according to his estate. In 
the Scotch law the term is also ap
plied. to persons, who, possessing a 
knowledge of the law, are appointed 
to advise and direct the decisions of 
the ju~ in certain inferior courts. 
-Bell', Be. lAw Dice. 

AssBrs (from the French allft, 
enough). Personal property of a 
saleable nature in the hands of the 
executor or administrator, sufficient 
or muugh to make him chargeable to 
a creditor or legatee, so far as that 
personal property will extend. .A,
Nfl by delcene or real, are lands which 
are in the hands of the heir, charged 
with the payment of debts contracted 
by the ancestor, 80 far as such lands 

can go in the discharge of those 
debts; thus, when a man has bound 
himself and his heirs in any obliga
tion in writing with the payment of 
a certain sum, and he dies seised of 
lands in fee-simple, which descend 
to his heir, these lands, when in the 
hands of the heir, will be liable to 
the payment of that sum.-2 BI. no; 
Tolkr',~. • 

ASSIDBRB or AssBDARB, sig. 
nifies to tax equally. Sometimes it 
si~ifies to assign an annual rent to be 
pBld out of a particular farm.- Cowel. 

ASSIGN (ampare). When used 
as a verb this word has two significa
tions: one general, as to make or as
sign over something to another; the 
other special, as to set forth or point 
out, as ~ assign error, to assign false 
judgment, &0. Our judges are also 
said to be auigtNd to take the assizes, 
i. e. appoinr.d to take them. The 
word is also frequently used as a 
noun, synonymously with 1JIIi,gme, 
meaning anyone to whom property 
is lJIIigqd. 

ASSIGNS. See tit. .Aaign. 

ASSIGNATION. This word has a 
variety of significations in the Scotch 
law. In general it is used to denote 
a conveyance, disposition, or assign
ment.-Bell'" Se. Law Did. 

ASSIGNBE (a'lignatll'). This word, 
in its general signification, means a 
person who is appointed or deputed 
by another to do any act, or to trans
act any business. When any right, 
title, or property is assigned or made 
over to another, the party who as
signs or makes it over is termed the 
aAignor, and he to whom it is as
signed is termed the 1lIIignH; and 
this is the meaning which the word 
lJIIigm has in deeds and instruments; , 
for iDBtance, when A. in a deed co
venants for himself, his executors, 
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administrator&, and tIAipI, this word 
tWigru means any person to whom 
the property or interest contained in 
the deed may haprn at any future 
time to be assigne Alii,."'" or 111-

aignuI also signify those persons in 
whom the personal estate and effects 
of a bankrupt become vested by virtue 
of their appointment, and who are 
thence termed lllsignsa of 0 ""tampt. 
As to the several kinds of assignees 
of a bankrupt, Bee tit. AAignea of 
Bankrupt. 

ASSIGNBRB OP BANKIU1PT. Per
sons in whom the estate and effects 
of a bankrupt become vested as trus
tees for the general creditors of such 
bankrupt. Assignees of a bankrupt 
are of two kinds, viz. '!IJici41 and we
ditor,' 888ignees. O.lfieiollllaignul are 
persons holding permanent appoint
ments under government as such, 
and who exercise no other calling 
or profession. C,.editor,' aAignea are 
persons (usually themselves creditors 
of the bankrupt) selected by the cre
ditors of the bankrupt to be trustees 
of the estate and effects of the bank
rupt for the benefit of the creditors 
generally. Formerly, the assignees 
had no title whatever to the bank
rupt's property, real or personal, un
til an tmign7llll1lt of tlie same had 
been actually executed: but by the 
1 & 2 Will 4, c. 66, s. 26, all the 
personal estate and effects of the 
bankrupt become vested in the as
signees " by virtue of their appoint
ment, without any deed of assign
ment for that purpose, as fully to all 
intents as if such estate and effects 
were assigned by deed to such as
signees and the survivor of them I" 
and by section 26, so much of the 
real estate of the bankrupt as by the 
6 Geo. 4, c. 16, is directed to be con
veyed by the commissioners to the 
assignees, shall vest in the 888ignees 
without any deed of conveyance for 
that purpose.-See 1 Ilr 2 Will. 4, 
c. 66; A,.ch. Bonk. 194,212, 10th edit. 

ASSIGNKBNT (auipatio). The 
making or transferring anything over 
to another; also the name of the 
deed or instrument by which such 
transfer is effected. 

ASSIGNOR. . See tit. AAignu. 

ABBIKl1LA.RB. To put together. 
C_I. 

ABBIBA CADBRB. When there is 
some defect or insufficienc), in a suit 
which prevents the complainant from 
proceeding further in it. To be 
non-suited.-Cowel. 

ASSIBA CONTINl1ANDA. A writ 
directed to the justices of assize for 
the continuation of a cause, when 
certain records alleged. could not be 
produced in time by the party who 
had occasion for them.-Rilg. Orig.; 
Cowel. 

ABBIBA. P ANIS BT CBBBVIBVa. 
The power of assizing or adjusting 
the. weight and measures of bread 
and beer.-Cowel. The old stat. 61 
Hen. 3, for setting the price of bread 
and ale, is so called.-Tomlim. 

ABBIBA PROROGANDA. An oll.; 
solete writ, directed to the justices 
assigned to take the alli.cu, for the 
stay of proceedings on account of the 
p~'s being eml!l~yed in the king'. 
buslDeBS. -Reg. ung. 208; Clnllel. 

ASBISB (Fr. tIIIi,). This word is 
derived from a .. ideo, to sit together; 
and is usually taken for the court, 
place, or time where the judges of 
the three superior courts at West
minster try all questions of fact i8Bu
ing out of those courts that are ready 
for trial by jury.-3 BI. 69. These . 
assises are indeed neither more nor 
less than the sittings of the jud~ 
at the various places whe~ they VJBi.t 
on their rin:uifl, and which they 
usually make twice in every year in 
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the respective vacations after Hilary 
and Trinity terms, the former of which 
is commonly called the apring am.., 
the latter the summer amru. The 
term auiae is also used for a jury, and 
for a writ for recovery of possession 
of lands of which the rarty has been 
disseised or put out 0 pOSBeBSion.-
3 Bl. 68, 60. The vanous kinds of 
writ. of _iIe will be found under 
their appropriate titles. 

ABBIBB 01' DARRBIN PRBSBNT
KENT (auilo ultima pt"lEIOmtalionis). 
This was a writ which lay when a 
man or his ancestor had presented a 
clerk to a church, and after the 
church had become void by his death 
or otherwise, a stranger presented 
his clerk to the same in disturbance 
of the patron.-Reg. Orig.; F. N. B. 
31, F. 

ASSISB 01' THB FORBST (Ollila tU 
lui-,sta). A statute or condition con
cerning orders to be observcd in the 
king's forests.-Mllnwood; Cowel. 

ASSISB 01' MORT D' ANCBSTOR 
(auilo mortiI IIn,"_i.). A writ 
that lay when a man's father, sister, 
mother, brother, &c. died seised of 
lands, tenements, rents, &0. that 
were held in fee, and after their death 
a stranger abated.-Reg. Orig. 223 ; 
TomliRl; F. N. B. 196, C. 

ABBISB 01' NOVBL DIBBBISIN. 
A remedy for the recovery of lands 
or tenements of which the party has 
been dill8eised or put out of posses
sioo.-3 B/' 186; F. N. B. 177, .A. 

ASSISB 01' NUISANCE. A writ 
which lies agaill8t a man to redress 
er remove a nuila_ which he has 
created to the freehold of another, 
which he has for life, in tail, or in fee 
Bimple.-F. N. B. 183, I. 

AiJuQ DB UTl\UJl, or ASSIS", 

JURUK UTRUlI(. A writ which lay 
for a parson against a layman, or a 
layman against a parson, for lands 
or tenements, when it was doubtful 
whether they were lay-fees or free
alms.-Cowel. 

ASSISBRB. The persons who made 
up or formed that kind of court, 
which in Scotland was called an as
sise, for the purpose of judging and 
inquiring into divers civil causes, 
such as perambulatiorur, cognitiorur, 
molestatiorur, purprestures, and other 
matters. They seem, in fact, to have 
performed a similar office to our 
jurors in England. - SMTUI de Sig. 
Verb. tit. .Alli1Cl; Spelman, WlTb • ..4.
siIII. 

ASSISUS. Farmed or rented out 
for such an auile, or certain &II8eII8ed 
rent in money or provisions.-Cowel. 

ASSITHlI(ENT. A weregeld or 
compensation by a pecuniary mulct. 
-Cowe/. 

ASSOCIATION (auociatio). A writ 
or patent sent by the king, either at 
his own suggestion, or at the sugges
tion of some other party, to the jus .• 
tices of assise, &0., to have others 
associated with them, when, from 
some cause or other, additional assist·, 
ance is required; as in the case of 
the death or illness of a jud!{e, or 
from an unusual amount of busmess, 
&o.-F. N. B. 186. 

ASSOILB (lIbIoI_,). To deliver 
or set free from excoUlmunicatioo.
Cowe/' 

ASSUKB, To. To promise, or un
dertake. Ex. gr.: .. The defendant 
IllSUmed to pay to the plaintiff twenty 
shillings."-.AIlm v. ,HllnV, 1 Ld. 
Rllym. 122; see also Hunt v. Bate, 
Dyer" Rep. 272, (31). Hence the 
word IllSUmplit, as apphed to that form 
of action provided for the recovery 

cIS 
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of damllJl!s resulting from a breach 
of a promi,. or undertaki,.g. 

ASSUMPSIT (asaumo). 'This word 
is ordinarily used in two senses; 1st, 
to signify a promile or undertaking; 
2ndly, an action to recover damages 
for the breach of a promise or un
dertaking. In this latter sense it 
may be defined to be an action for 
the recovery of damages for the non
performance of a parol or simple 
contract, i. e. a promise not under 
seal. The action is so called from 
the word assump.it, which, when law 
pleadings were framed in Latin, was 
always inserted in the declaration 
as descriptive of the defendant's 
undlmaking. It is not necessary to 
sustain this action that there should 
have been a breach of an actual or 
express promise, inasmuch as the 
law always implies a promise to do 
that which a party is legally bound 
to perform, and the breach or viola
tion of such implied promise is suffi
cient to support the action.-I Ch. on 
Pleading, 98; Step. on Pleading, 19; 
3 BL IIl8. 

ASSURANCB. This word, as ap
plied to lands, signifies a deed of 
conveyance. All deeds that are used 
for the purpose of conveying property 
from one party to another are termed 
aSlurar.N., because they are the means 
of asauring or making sure the pro
~ so conveyed. For the other 
signification of this word, see tit. 1ft
suranee. 

AssYSBRS. See tit. Aailera. 

ASSYTHMENT. In the law of 
Scotland is an indemnification due 
to the heirs of a person who has been 
murdered from the person guilty of 
the crime.-BtU', Se. LaID Diet. 

ASTBR and HOMO ASTBR. A 
man who is resident.-Brittoa. Iii 1. 

ASTRARIUS H.sRBS (froth aatre, 
hearth, home, &0.) Is applied by 
some of our old law writers for an heir 
apparent, who with his family has 
been placed by his ancestor in a 
house, and provided with a livelihood 
during the lifetime of such ancestor. 
-Bract. lib. 2,10. 81i; Co. Litt. 8 b, 
sect. 1. 

ATKB (adda). The privilege of 
administering an oath in some cases 
oirilfht and property; from the Saxon 
ath (juramentum).-C0tD8I. 

ATIA.. See tit. Odio et Atia. 

ATTACH (attacher). To attach 
means to take, or apprehend by com
mand of a judicial writ tenned an 
attachment. It is a mode of punish
ment usually resorted to in cases of 
contem{'t of court; as when a man 
openly lDsults or resists the procesS 
of the courts, or the judges who. pre
side there; or when a man doe. any 
act, or om;" to do any act, which 
shows his disregard of the authority 
of the courts. -4 BI. 283. 

ATTACHIAMBNTA BONORUM. A 
distress levied upon the goods or 
chattels of anyone sued for a per
sonal debt by the l~ attachiatores 
or bailiffs as a secunty to answer the 
action. The abbot and convent of 
Oseney had the privilege granted to 
tllem of having tlle attachments of 
tlleir tenants' goods quit-claimed or 
released.-Parocll. AtIt. 196.-C0tD81. 

ATTACBIAMBNTA DB SPINIS B'l' 
Bosco.-Tbe privilege granted to 
the officers of the forest to take 
thoms, brush, and windfall within 
tlle precincts or liberties committed 
to their charge.-Paroch. Antiq. 209; 
C_L 

ATTACHMBNT (attachicmentum). 
A taking, apprebending, or seizing 
by command of a judicial ~t termed 
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a _it of attachmB1lt. The process of 
attachment is frequently resorted to 
in the Court of Chancery, to enforce 
the appearance of a party who has 
been served with a subpama, and 
taken no notice of it. For the par
ticular kinds of attachments, see their 
appropriate titles. 

ATTACHMENT, FOREIGN. Is a 
peculiar and ancient remedy open to 
creditors within the jurisdiction of 
the city of London, Exeter, and some 
other ancient cities, by which thl'y 
are enabled to satisfy their own debts 
by attaching or seizinlf the money or 
goods of their debtor, In the hands of 
a stra,nger or third party within the 
jurisdiction of such city. Thus sup
posiQg A. to owe B. ten pounds, and 
C. to owe another sum of money, B. 
may, by this lrocess, take or attach 
the goods of • in the hands of C. to 
satisfy himsel£ See Pulling's Law. 
and Custtmu 0/ the City and Pm 0/ 
London, 187; 1 Camp. 282; M'GTalh 
v. Hardy, 4 Bing. N. C. 786, where 
a very luminous statement of the 
proceedings in foreign attachment 
will be found. 

ATTACHMENT OP THE FOREST 
(at~hiamB1ltum fl1l'esttr). The lowest 
of the three forest courts was so named. 
It is said to have been so called 
because the verderors of the forest 
had therein no other authority than 
that of receiving the attachments of 
offenders against vert and venison 
tak;en by the rest of the officers, and 
of inrolling them, that they might be 
presented and punished at the next 
justice seat.-Manwood, 93; Cromp. 
Juril. 

ATTACHMENT OP PRIVILEGE. 
(at~hiamenta dB privilegio). That 
kind of attachment which a man is 
entitled to by virtue of a privile~e, 
to call another to the court of which 
he is an officer, or to which he be
longs, to answer or defend an action. 

-New Book of Entries, m'bo .At~hia..: 
mentum. 

ATTAINDER (attinctura). The 
taint, stain, or corruption of blood, 
which the law attaches to a criminal 
who is capitally condemned. He is 
then called attaint, (attinctus) stained, 
or blackened, and is no long,er of any 
credit or reputation, and is considered 
already dead in law, and incapable 
of performing the functions of ano
ther man.-4 Bl. 380. The effect of 
an attainder is a forfeiture of the 
party's honours and dignities; he 
becomes degraded in the eye of the 
law, so that his children cannot be 
heirs to him nor to any other an
cestor, and these consequences can 
only be removed by authority of par
liament.-Co. Lift. 391 b, lect. 746. 

ATTAINT (attineta). A writ which 
formerly lay against a jury who had 
given a false verdict in any court of 
record to the amount of forty shil
lings debt or damages, or more, in 
order that the judgment which fol
lowed upon such verdict might be 
reversed. I t was so called, because 
the party who obtained it endea
voured to touch or stain the jury with 
perjury.-Co. Litt. 294 b, .ee. 614; 
3 Bl. 402; F. N. B. 106, G. 

ATTAINTED (attinctus). A cor
ruption of blood, which the law at
taches to a \,erson who has been 
convicted of high treason. See title 
.Attainder. The word is also some
times used generall, for a person 
found gnilty of a cnme or offence; 
thus in stat. West. I, c. 24 and 36, 
anno 3 Edw. I, a man is said to be 
attainted of disseisin. 

ATTENDANT (attendens). This 
word is commonly used in two senses ; 
1st, as a,Pplied to an individual; 2nd, 
as applied to a term of years. Ib 
the former sense it signifies olle who 
owes a duty or service to another, ~r 
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in some way depends on him, as 
where a wife is endowed of lands by 
a guardian, she is said to be attmdant 
on the guardian, and on the heir 
when he comes of age. For the 
meaning of the word attendant as 
used in reference to a term of years, 
the reader is referred to title 7 .... m. 

ATTBNDANT TBRMS. See title 
Term. 

ATTBNDING THB INHBRITANCE. 
See tit. Term. 

ATTBNTATs(Fr.),Attemptl. When 
acts are done in supposed prejudice of 
an appeal, they are called in the lan
guage of the civil and canon law, 
"attentats," the general definition of 
which word seems to be " anything 
whatscever wrongfully done or at
tempted in the suit by the judge II 
quo, pending an appeal."-I Add. 21, 
in nota; CtmIBf. pt li, c. 1, .. 3, p. 
208; Rog. Ecc. Law, li4-

ATTBRMINING (from the Fr. aff<lr
miner). The purchasing or gaining 
longer time for payment of a debt.
Cowel. 

ATTBST, To. See tit. Attfifation. 

ATTESTATION. The attestation 
of a deed signifies the testifying or 
witnessing the signing and sealing of 
it. The formal clause "signed, 
sealed, and delivered, &c." together 
with the witne88's name, is also some
times called the attestation. 

ATTESTING WITNBSS. He who 
attests or witnesses the execution of 
a deed or other instrument.-See tit. 
AttNtation. 

ATTORN (attnmare). To acknow
ledge, to turn from one to another. 
Thus a tenant is said to attorn when 
he acknowledges a new landlord, by 
paying him rent, or some other act 

of acknowledgment. See also tit. 
Attornment 

ATTORN ARB RBM. To attorn or 
turn over money and goods, i. e. to 
assifPl or appropriate them to some 
particular use.-Cowel. 

ATTORNATO PACIBNDO VBL RB
CIPIBNDO. An anctent writ, com
manding a sheriff or steward of a 
county court, or hundred coUrt, to 
receive an attome'y for the person so 
taking out the wnt, and to admit his 
appearance by him.-Cowel. 

ATTORNBY (attumatus). One who 
is put in the place or stead of another 
to act for him. There are two kinds 
of attomeys, one who acts in a private 
capacity and is simply called an at
tomey while his authority to act for 
such other party is in existence; the 
other who acts in a public capacity 
as an officer of her majesty's courts 
at Westminster, and is called an 
attorney-at-law, and whose duty con. 
sists in transacting and superintend
ing the legal busine88 of his clients, 
as in prosecuting and defendi~ ac
tions at law, in furnishing his chents 
with legal advice, and in performing 
various other important matters con
nected with the practice of the law.
Spelman, 1I/I1'b. Atturnatus; 3 BI. 2li. 

ATTORNBY AT LAw. See title 
Atttm&ey. 

ATTORNBY AND CLIBNT. See 
tit. Costa. 

ATTORNRy-GBNBRAL (atturnatus 
gentrali.). . A high law officer of the 
state, who receives his appointment 
by letters patent, and is selected from 
her majesty's counsel leamed in the 
law; his office is to prosecute cri. 
minal matters for the crown, exhibit 
informations, and transact general 
business, for which he receives a 
standing salary.-3 Bl. 27. 
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ATTORNBY 01' THB DucHY rarely resorted to in the present 
COURT 01' LANCA8TBR. The Be- day.-F. N. B. 102, H.; 3 HI. 406; 
cond officer in that court, who seems COWIII. 
from his skill in law to be placed 
there as 888e88or to the chancellor of AUDITOR (Lat.) According to our 
that court, being generally some law is an officer of the king or some 
honourable person, who is chosen other great person, who, by yearly 
rather for his probity than his learn- examining the accounts of all under 
ing, to deal between the king and officers accountable, makes up a ge
his tenants.-Cowel. neral book that shows the di1ference 

ATTORNMBNT (atloNl4menlum). A 
tenant's acknowledgment of a new 
lord on the alienation oflands by the 
former lord. It is of feudal origin, 
for by the feudal law the feudatory 
could not alien or dispose of the feud 
without the consent of the lord, nor 
the lord alien or transfer bis seignory 
without the consent of bis feudatory. 
-2 BI. 288, 290; Brace. 41; Spel
_n, "rh • .dflurnamentum. 

AUDIBNCBCOURT(cunaatuliBnti.B 
Cantuansnail). A court belonging 
to the Archbishop of Canterbury, 
having the same authori!}' with the 
Court of Arches, but infenor to it in 
dignity and antiquity.-u. Tmne. de 
Ia Ley; 4 1mt. 331. 

AUDIBNDO ET TBRMINANDO. A 
commi88ion directed to certain per
SODS to appease and punish the of
fenders in any riotous assembly or 
insurrection. It is also called the 
commission of "!Jar and terminer, i. e. 
a commi88ion to hear and determine 
the offences committed by the mem
bers of such riotous aBSembly or in
surrection.-F. N. B. 110, B. ; COWIII. 

AUDITA QUBRBLA.. A writwbich 
lies for a defendant, against whom 
judgment has been recovered, and 
who is therefore in danger of having 
execution i88Ued against him, to re
lieve or discharge him upon.showing 
some good ground for discharge 
which has arisen since the recovery 
of such judgment;· This remedy is 

between their receipts and payments, 
and their allowances, commonly 
termed allocations; as the auditor. 
of the exchequer take the accounts of 
those receivers who collect the re
venues, and set them down and 
arrange them.-Cowel. 

AUDITOR 01' THB RBCBIPTS. An 
officer of the exchequer who files the 
tellers' bills, makes an entry of them, 
and gives the lord treasurer a certi
ficate of the money received the week 
before.-COWIII. 

AUDITORS 01' THB IMPRBST. 
Officers of the exchequer who audit 
or make up the great accounts of 
Ireland, Berwick, the Mint, and of 
any money impruted to any man for 
the king's servfce.-COIIIIII. 

AUGKBNTATION (augmsnfatio). 
The name of a court erected 27 
Hen. 8, for the purpose that the king 
might be justly dealt with concern
ing the profits of such religious 
houses and their lands as were given 
to. him by act of parliament the same 
year. The court was so called be. 
cause the revenues of the crown were 
80 much avpaenNd by. the suppres
sion of the said religious houses 8S 
the king reserved to the crOWD.-Lea 
Tmnea tU Ia Ley. 

AULA.. A court baron; it signi
fies generally a hall, or court, and 
sometimes a mansion house; aula 
,celai<r is that which is now termed 
Ravia ecclaidl, or the nave:or body ·of 
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the church. Aula regi' was a court 
which William the Conqueror esta-

, blished in his own hall, consisting of 
the great officers of state who resided 
in his palace.-Cowel; 3 Bl. 37; 
Spelman. 

AuLA. ECCLESI.IB. See tit. Aula. 

AULA REGIB. See tit. Aula. 

AULNEGER ur AULNAGER (from 
ul"a, an arm). The king's aulneger 
was an officer, who, on the regulation 
of the standard of measures in the 
reign of Richard the First, was ap
pointed for a certain fee to measure 
all cloths made for sale. The office 
was abolished by stat. 11 & 12 Will. 
8, c. 20.-1 BI. 276. 

AUMONE (from the Fr. au_, 
alms). Tenure in aumone is where 
lands are given in alms to some 
church or religious house, upon con
dition that some service or prayers 
shall be offered up at given times 
for the good of the donor's souL
Cowel. 

AURES. The cutj.ng off the ears; 
it was a punishment lnfticted by the 
Saxon laws on those who robbed 
churches, and afterwards on thieves 
in general.-Cowel. 

AURUM REGIN.IB. Queen's gold; 
a revenue formerly belonging to 
queen consorts during their marriage. 
-1 BI. Com. 221. See further tit. 
Queen', Gold. 

AUBTURCUS and OBTERCUS. A 
goshawk. Hence a faulconer who 
keeps those kinds of hawks is called 
an awtringer. Unumawturium haS 
sometimes been reserved in ancient 
deeds as a rent due to the lord.
C_I. 

AUTER DROIT (another's rig/It). 
When a person holds an estate not 

in his own right, but in the right of 
another, he is said to hold it en auter 
droit. Thus if a tenant for years die, 
the term, being personal property, 
vests in his executor, who in such 
case would have the term en auter 
droit, or in the right of his testator, 
and subject to his debts and legacies. 
-2 BI. 176, 177. 

A UTERPOITB ACQUIT. The name 
of a plea pleaded by a criminal; 
signifying that he has been furmerly 
acquitted on an indictment for the 
same offence; it being a maxim of 
the common law of England, that 
no man's life is to be put in jeopardy 
more than once for the same offence. 
-Co. 8 1"5t.; 4 Bl. 336. 

AUTERPOITB A.TTAINT. A plea 
by a criminal, that he has been before 
attainted either for the same or some 
other offence. For wherever a man 
is attainted of felony by judgment of 
death, either upon a verdict on con
fession, by outlawry, and formerly 
by abjuration, he may plead such 
attainder in bar to any subsequent 
indictment on appeal for the same 
or any other felony. Tbe reason of 
this is, that any proceeding on a se
cond prosecution cannot be to any 
purpose, as the prisoner was dead in 
law by the first attainder, his blood 
was already corrupted, and he had 
forfeited all that he had.-4 BI. 386. 

A17TERPOITB CONVICT. A plea 
by a criminal that he has been before 
convicted of the same identical crime; 
it is similar in its nature to that men
tioned in the last title but one.-4 
BI.386, 

AUTER VIE (the lif' of another). 
When a person holds an estate during 
another man's life, or so long as such 
a man shall live, he is called a tenant 
pur auter tIie.-2 BL 120. See also 
tit. Pur auter Vie. 
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AUTRB DllOIT. See tit. A..ur 
Droit. 

AUTllBPOITS A.cQUIT. See tit. 
Auteifoitl acquit. 

AUTRBPOITS A.TTA.INT. See tit. 
Auteifoitl aU"i"t. 

AUTllBPOIT8 CONTICT. See tit. 
Auteifoitl coraoicl. 

AUTllB VIE. See tit. Aum YN. 

AUXILIUJ( A.D PlLIUJ( J(ILITBJ( 
PA.CIBNDUJ( BT PILIAJ( J(ARIT4N
D4J(. A writ directed to the sherift" 
of every county whne the king or 
other lord had tenants, to levy of 
them reasonable aid towards the, 
knighting of his .on and marriage of ' 
biB eldest daughter. - C_l. No 
man wu entitled to have thiB writ 
before hiB son had attained the age 
of fifteen years, or his daughter the 
age ofeeven yeara.-F. N. B.82,A.; 
We.t.l, c.30; R'g. Orig. 87; 014,,
'llil, 1.9, c.8. 

AUXILIUJ( CURIAL An order 
of court, or precept, for the citing or 
convening of one party at the suit 
of another.- P_la. Anliq. 

AUXILIUJ( PACBRB ALICUI IN 
CURIA. RBGIB. A fiduciary office 
undertaken by some courbers for 
their dependenta in the country, to 
be another's friend or solicitor in the 
king's court.-Parocla. Atariq. 

AUXILIUJ( REGIB. Money le
vied for the king's aid and for the 
public service.-CDID". 

AUXILIUJ( VICB-COJUTI. The 
aid 'Or customary dues formerly paid 
to sheriftil for the better IUpport of 
their offices.-C_I. 

AVA.GB or AVXSA.GB. A rent or 
payment exacted of every tenant of 

the manor of Writtle, in £.ex, upoIl 
St. Leonard's day, for the privil.ge 
of pannage in the lord's wooda.
C_I. 

AVBIUGB (from Lat. al7ft_). A 
certain quantity of o.ls paid to a 
landlord in lieu of .ome othn dutin, 
or u a rent from the tenant.-C_l. 

AVBNTURB or ADVBKTURE. An 
accident by which the death of a 
man iB occuioned without felony.
Brilllm, c.7. 

AVBR4GB(_Gfi"III). Thilword 
hu various meanings. In maritime 
matters it seeml to be used for the 
contribution made by the owners of 
a ship and the proprietors of gooda 
on bo.rd, to those persona, who, for 
the preservation of the ship and for 
the goods and lives on bo.rd, have 
sacrificed their own property by cut
ing· it into the lea. It il called 
a_ag' because the contribution is 
proportioned and allotted after the 
rate and according to the value of 
each man's gooda so preserved on 
board. Average is termed either 
g",,,.al or grota-or _II, peUy or oc
cualDmlld. Gennal or groaa average 
means the contribution which the 
owners of the Ihip and of the gooda 
saved contribute for the relief of 
those whose gooda are thrown ovn
bo.rd, 80 that all who profited by 
the lightening of the ship may bear 
a proportional 1088 of the gooda thus 
thrown overbo.rd for the common 
safety. It is aaid that all loaa which 
ariles in consequence of extraordi
nary sacrifices or expenses, incurred 
for the preservation of the ahi~ and 
cargo, come within the descnption 
of g".".,.1 or groa """",&,8.-1 Parle 
on In •. 160 10 201; 1 Stor. Eq. Jur. 
467; Birkley v. Prugratlfl, 1 LuI,220 ; 
COIIingtDn v. Roberti, 2 Nelli Rep. 378 ; 
o BDl. 8r P. 378. Small, petty or 11/1-

cUlIDmId a_age coneiBta in luch 
chargee and diBbursementaas, accord-
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ing to occurrences and the custom 
of every J?lace, the master neces
sarily furnishes for the benefit of the 
ship and cargo, either at the place of 
loading or unloadinlf' or on the voy
age; such as the hlre of a pilot for 
conducting a vessel from one place 
to another; towage, light mone}', 
beaconage, anchorage, bridge toll, 
quarantine and such like.-l Park 
on Inaur. 161, ,a. 1817. 

AVER CORN. A reserved rent in 
com, paid to religious houses by 
their farmers or tenants.-COIDeI. 

AVER LAND. It seems to have 
been such lands as the tenants 
ploughed and manured cum awriis 
auiB for the use of the monastery or 
lord of the soil.-C_l. 

A VERIUM. An heriot, consisting 
of the best live beast the tenant dies 
possessed o£-2 Bl. 424. 

A VERIIS CAPTIS IN WITHER
NAM. A writ for the taking of cattle 
to a person's use, who has had his 
own cattle taken by another, and 
driven out of the county where they 
were taken, so that they cannot be 
replevied.-Reg. Orig. 82; C_l. 

AVERKENT (~). An al
legation in ~leading is so termed. 
It also signifies an offer of the de
fendant in an action to make good 
or justify an exception pleaded in 
abatement or bar of the plaintiff'. 
action: and it signifies the act as 
well as the offer of justifying the ex
ception, and not only the forDi but 
the matter thereo£ 3 Bl. 312. 

A VBRRARB. To carry goods in 
a waggon, or upon horses I a duty 
required of BOme customary tenaats. 
-C_l. 

An. SILvaL A subscription 

or customary payment so called.
COIDel. 

A VETTING. Abetting, helping, 
or assisting.-Scotcl, Diet.; Tomli",. 

AVlSAGE. See tit. .Awge. 

AVI8AMENTUM. Advice or 
counsel ;-118 avilallllnto ef conunm 
concilii nostrj concemml£S was the com~ 
mon form of our king's grants.
COIDel. 

A TOlD, To. To make void, to 
annul, &c. For the meaning of the 
word as used in pleadiDtf in conjunc
tion with the word conJt., see title 
Corifuaion and .Avoidance; also the 
next title. 

AVOIDANCE. Becoming void, 
vacant, or empty. Thus, it is ap
plied to a benefice when it has be
come void of an incumbent. As used 
in pleading it seems to retain its 
popular signification. Thus, when 
m pleading it is said that he confesses 
and avoid" it means that he admits 
the facts stated by his adversary, but 
avoidl or escapes from the effect of 
them, by advancing something in 
answer to them. See tit. ConflAion 
and .Avoidance. 

AVOIDANCE 01' A DBCISION. A 
parliamentary pbrase, signifying the 
evading or superseding a question, or 
avoi~ commg to a decision upon 
a question before the house. The 
usual modes in which a decision 
upon a question before the house is 
evaded or superseded are, I, by ad
journment of the house; 2, by mo
tion .. that the orders of the day be 
read," or that the house .. pass to 
the other orders;" 3, by .. moving 
the previous question;" and 4, by 
amendment. The motion for an ad. 
joumment is .. that this house do 
_ acijourn," and which, if carried, 
of coune wpenedes or puts an enel 
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to all business before the house for 
that day. Moving that the "orders 
of the day be read," or that the 
house "p888 to the other orders," 
may be thus explained. In conae
quence of the pressure of bUlliness in 
the House or CommoDS, it is .the 
practice to set apart certain days for 
considering the "orders of the day," 
i. e. for considering those matters 
which the house have already agreed 
to consider on some particular day, 
or ordwed to come on for discussion 
on such day; and it is the duty of the 
house on such days to dispose of the 
matters so appointed tocome on before 
proceeding with other business; and 
If in violation of this rule the house 
has entered upon another question, 
the debate upon it may be interrupted 
or put a stop to by the above men
tioned motion that the "orders of 
the day be now read," or, as it is also 
termed, by the house "l!88Bing to the 
other orders." "MoVlng the pre
vious question" simply means a mo
tion that the votes of the house be 
previously taken as to the propriety 
or expediency of coming to any de
cision on the question before the 
house. This generally takes place 
when the Speaker is about to take 
the votes of the house upon the ques
tion before them, and some member 
is anxious that the decision of the 
house thereon should be deferred to 
some future period, and so endea
vours to intercept or prevent the 
Speaker putting the question to the 
vote b>: bringin~ before ~e house! as 
a prevIous or mtervemng question, 
the prol!riety or expediency of the 
proposed act of the Speaker in put
ting the question to the vote. The 
fonn of this motion is "that this 
question be ftOIII put," that is, that 
the question before the house be fIOID 

put to the vote, and those who wish 
to avoid the question, or to have the 
decision of the house thereon de
ferred, of course vote against this 
motion, which, if decided in the ne-

gative, prevents the Speaker putting 
the main question to the vote. The 
mode in which the decision upon a 
question is evaded or superseded by 
an amendment is eft'ected by moving 
that all the material words of the 
question be omitted and other words 
of a different import substituted for 
them. Thus, on the 7th May, 1802, 
a motion was made in the Commons 
for an address, "expressing the 
thanks of this house to his majesty 
for having been pleased to remove 
the Right Hon. Wm. Pitt from his 
councils;" upon which an amend
ment was proposed and carried, which 
left out all the words after the first, 
and introduced others of a directly 
opposite meaning, by which a new 
question was substituted, in which 
the whole policy of Mr. Pitt was 
commended. If an amendment of 
this sort be agreed to by the house, 
it is obvious that no opinion is ex
pressed directly upon the main ques
tion, because it 18 determined that 
the original words " shall not stand 
part of the question," and the vote 
of the house is afterwards taken di
rectly upon those substituted, and so 
in eft'ect upon a new question.-24 
Com. J. 660; 80 lb. 70; 86 Ham. 
Pari. Hilt. pp. 698, 664; May on Par
liament. 

Avow. See tit. .AdtlOlll. 

AVOWANT. The defendant in an 
action of replevin is so called, when 
Ite _ tsking the distress. See 8 
Bl. 160. See also the word more 
fully explained under title Rep14vin. 

A VOWBlL. See tit. .A~. 

AVOWRY. When a person takes 
a distress for rent or other thing, and 
the party on whom the distress is 
taken brings an action of replevin, 
then the taker of the distress shall 
justify in his l!lea the ~ of it, 
and if he took It in his own nght he 
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~t to show it, and _ the taking, 
which is thence called his atHllDf'Y.
Lea Terma de la lAy. 

A VOWTBRBll. An adulterer; and 
the crime is hence sometimes called 
GWIDfry. 

AVOWTRY. See tit. AWIOterer. 

AWAIT. As UIed in 13 Rich. 2, 
Co I, it signifies tDtly-laying or lying 
in tDGit.-COIDfII. 

AWARD. The judgment or de
cision of one or more arbitrators. See 
tit. Arbitratur. 

AYLB. See Aiel. 

B. 

BACJtBBRINDB. Bearing upon 
the back, or about a man. It is used 
by Bracton as a sign or circumstance 
of theft apparent, which the civilians 
called furtum manifestum.-Bract. 

BACJtING A WARRANT. The 
warrant of a justice of the peace can
not be enforced or executed in any 
other county than that in which he 
has jurisdiction, unless a justice of 
such other county wherein it is to be 
executed indoraes or writes on the 
back of such warrant an authority 
for that purpose, which is thence 
termed backing the tDGrrGnt. - 2 Robin.on', Mag. Assilt, 572; 24 Geo.3, c. 55; 
5 Geo. 4, c. 18, .. 6. 

BAIL (bollium). The setting at 
liberty of a person who is arrested in 
any action civil or criminal, on his 
finding sureties for his re-appearance. 
It is however usually understood for 
the sureties themselves; as if A. is 
arrested and pull in boil, this means 
that he has found persona who have 
become sureties for his re-appear-

·BAI 

ance, and who take uJ?OIlthemaelves 
the responaibility of his returning or 
not returning when required. There 
are several kinds of bail, o( which 
the principal are as follow; viz. 1. 
Bail bew., or boU to tM .lImff; 2. Bail 
above, .,.u.l boil. or boil to tM action ; 
3. Bail it! Error; +. Common boil. 
Bail below ar to tM IIwriff is such as 
a defendant puts in when arrested 
upon a writ of capias. This he does 
by entering into a bond to the sheriff 
with sufficient sureties conditioned 
far his appearance within the period 
required by the writ, and which bond 
the sheriff is compelled by statute to 
accept and to discharge the defend
ant out of custody. Bail above, spe
cial bail, or bail to ~e action, are 
persona whom the defendant procures 
to become his sureties (or the ulti
mate payment of the debt and costs 
in the action, in the event of judg
ment passing against him, or as an 
alternative that he shall surrender 
himself to prison. They are termed 
bail to tM action, because they are 
respousible for the defendant abiding 
by the event of the action, and obey
ing the judgment of the court therein, 
in contradistinction to bail to the sM
riff, who onlr undertake that the de
fendant shal appear according to the 
exigency of the writ, and provide bail 
to the action. The undertaking of 
the sureties or bail above, is drawn 
upon a piece of parchment by the 
defendant's attorney, and is techni
cally termed the bail pieM. 3. Bail 
in /fIT11r: These are sureties which a 
party prosecuting a writ of error, 
commonly called the plaintiff in erTl1r, 

is required to find, and who under
take that the plaintiff in error shall 
prosecute his writ of error with effect, 
and that in case the plaintift' be non
prossed, or the judgment in the court 
below be affirmed, he shall pay all 
the debt, damages, and costs adjudged 
upon the former judgment, and all 
costs and damages to be awarded by 
reason of the delay of execution on 

DigitIZed by Google 



.BAt ( 43 ) BAL 

such former judgment.-3 Jac.1, c. 8; 
3 Car. 1, ~. 4, 1.4; 19 Geo.3, c. 70; 
6 Geo. 4, c. 96, s. 1. 4. Common bail. 
This word simply signifies an appear
ance; for an explanation of which see 
that title. 

BAIL ABOVE. See tit. Bail. 

BAIL BELOW. See tit. Bail. 

BAIL IN ERROR. See tit. Bail. 

BAIL TO THE ACTION. See tit. 
Bail. 

BAIL TO TBB SHBRIPI'. See tit. 
Bail. 

BAIL BOND. See tit. Bail. 

BAIL COURT. An auxiliary court 
of the Court of Queen's Bench at 
Westminster, wherein points con
nected more l?articularly with plead
ing and practice are argued and de
mined. 

BAIL PIBCE. See tit. Bail. 

BAILABLB ACTION. An action 
in which a defendant is obliged 
either to find bail or go to prison 
until the. demand for which the action 
is brought be satisfied, or he be other
wise discharged from custody. 

BULIPP (ballivusl. There are 
various sorts of bailiffs; as bailiff- of 
liberties; sheriff's bailiffs; bailiff. of 
lords of manors, &c. &0. Sheri1l's are 
also called the king's bailiff" and the 
counties wherein it is their ilutytopre
serve the rights of the king are fre
quently called their bailiwicks; a word 
introduced by the Norman princes 
in imitation of the French, whose 
territory;s divided into bailiwick., as 
that of England into counties. The 
word bailiff, however, usually signifies 
sheriftk' officers who are either bailift's 
of hundreds or special bailiffs. Bai-

liffs of hundreds are officers appointed 
over those respective districts, by the 
sheriffs, to collect fines therein, to 
summQn juries, to attend the judges 
and justices at the assizes and quarter 
sessions, and also to execute writs 
and :process in the several hundreds. 
SpecJal bailiffs are that lower class of 
persons employed by the sheriffs for 
the 'rpreBB purpose of serving writs, 
and making arrests and executions, 
&0.-1 BI.344. Those persons also 
who have the custody of the kinp:'s 
castles are called bailiffs, as the »aififf 
of Dover castle. The chief magis
trates of particular jurisdictions are 
also called bailiffs, as the bailiff of 
W estlninster, for example. There are 
also bailiffs of courts baron; bailiffi 
of the forest, &c.-C_I; Termu diJ 
Ia Ley. 

BAILIWICK: (balliva). A county 
of which the sheriff is the bailifF; it 
also formerly signified that liberty or 
exclusive jurisdiction exempted from 
the sheriff over which the lord of the 
libenr appointed a baili1t See fur
ther tit. Bailiff. 

BAILlIlENT (from the Fr. bailier). 
A delivery of goods in trust, upon an 
express or an implied contract, that 
the trust shall be faithfully performed 
on the part of the bail" (or the per
son to whom the goods are delivered), 
as if cloth be delivered (or in legal 
language) bailed to a tailor to make 
a suit of clothes, he has it on an im
plied contract to render it again when 
made, and that in a workmanlike 
manner.-2 BI. 401. 

BAIRlIlAN. An insolvent debtor, 
left destitute, bare, and naked.
C_l. 

BALBNGA. A territory or pre
cinct.-Cow,'. 

BALIV A or BALLIV A. A baili
wick or jurisdiction.-C_1. 
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BALIVO AMOVENDO. A writ to 
remove a bailiff from his office for 
want of suffic' t rving in hi baili-
WI COIDe/. 

BAN or BANS. A pubhc notice 
given of any thing. In England this 
word is more especially used in pub-
r matrim contr the 
c before age, in that 
i y person any thmg 0 say 
against the marriage, he may be en
abled to make his objection before it 
i umma Le, T ds la 

BANC or BANCO, Sitting' in. The 
sittings which the respective superior 
courts of common law h ld during 
e erm, a certain nted 
d terte rthe eof 
heanng and determining the various 
matters if law argued before them, are 
so called, in contradistinction to the 
s at nm , whic held 
f purp tryin , of 
f . The former are usu y held 
belore four of the judges; at the 
latter one judge only presides. 

CO. Bane 

BANE (from Saxon band, a mur
derer). The destruction or over
throw of any thing; as he who is the 
c f anot an's d said 
t Ie bane a m or.

lib. 2, . 8. 

BANERET (bannerettus, mile, veri
larius) A baneret is said to be a 

made e field the 
c ny of g off t nt of 
hiS standard and so makmg It like 
a banner. They are accounted so 
honourable that they are permitted 
t lay th rms in ner in 
t d, as do. /den', 

Hon. 

BANISHMENT (from the Fr. ba
t ment). A ishme t . flicted 
o offend ompe m to 

quit the realm. There are two kinds 
of it, one voluntary and upon oath, 

ed aldu . ; the 0 y com-
n for offence me.-

BANK (Lat. bancw, Fr. banque). 
Signifies bench, and is commonly used 

e ben seat 0 gment; 
neus re in Fr bank Ie 

, means ng's b , baneu. 
communium placitorum, or bank de 
common pleas, the bench of common 

-Cr ris.fo. COIDel. 

NKRU A per trade 
or business who from mISfortunes or 
other circumstances is unable to meet 
the demands of his creditors; and 

ignifie inabil do so, 
ving orne a ch the 

defines e an ac 0 bank-
ruptcy. The word is said to be de
rived from baneus, a bench or counter, 

roptus, n; si . . g tha 
op or f busi broken 
ne. 

BANNIMUS. The form of expul
sion of any member from the uni-

ty of d, by ng the 
nce in public , as a 

promulgation 0 It.-Cowel. 

BANNITUS or BANNIATUS. An 
w or b ed man. el. 

NNUM BANL The 
limits or bounds of a manor or town; 
as Banleuga de Arundel is used for 
all comprehended within the limits 

nds adJ , and onging 
e casd wn.-

BAR or BARR. An answer, a 
preclusion, a destruction, or a pre-

on. hen a dant i 
action a pIe ch is 
ient an to the p iff, an 

I which at once destroys his .action, it 
is termed a plea in bar. In the above 

e, as w I in othe . ignifies 
event destro when i 



BAR ( 4D ) BAR 

is said that jointures have been in
troduced as a bar to the claim of 
dower. it means as a prewnlion to that 
claim. &lr also signifies the place 
where the barristers stand in court 
to plead the causes of their clients. 
whence the term barrUtcr. A trial 
at bar is a trial which is had before 
the four judges of the court in which 
the action is brought, and is resorted 
to only in cases of unusual diffi
culty. It is called a trial at bar. in 
contradistinction to a trial at niai 
priUl. where one judge only presides. 
-3 Rt. 352; La Termn tU "'LA!!; 
Co. Lit. 372'( a); Boou', Suit at LaID. 
183. fI, 1. 

BAll AT LARGB. See tit. Bltmk 
Bar. 

BAR FBL A fee of twenty pence 
which every prisoner acquitted of fe
lony pays to the gaoler.-Cowel. 

BARGAIN AND SALB. The name 
of an instrument or conveyance by 
which freehold property is gmnted 
or transferred from one person to 
another. This species of conveyance 
was introduced by the operation of 
the stat. 27 Hen. 8. c. 10. called the 
statute of uses, and is a kind ofreal 
contract, whereby one man for some 
pecuniary consideration bargains and 
sells. that is, contracts to convey the 
land to some other man, and becomes 
by such bargain a trustee for or (as 
the law terms it) seised to the use of 
such other man. and then the statute 
completes the purchase. But as it 
was foreseen that conveyances thus 
made would want that notoriety 
which the old common law convey
ances were calculated to give. it was 
therefore enacted by 27 Hen. 8. c. 
16, that such bargains and sales 
should not pass a freehold, unless the 
same were made by inthnture. and 
enrolled within six months in one of 
the courts of Westminster Hall. or 
with the CUItoI rotulorum of the county 

wherein the lands which are the sub
ject of conveyance lie. This was 
enacted in order to compel the par
ties to reduce their contract into writ
ing. and to prevent the frauds of 
secret conveyances, which enrolment 
would effectually do. by aWording the 
public an inspection of every such 
conveyance.-2 Bl. 339. 

BARON. A title of nobility one 
degree below a viscount.-l Bl. Com, 
398. 

BARON AND FBJ(B. Husband 
and wife.-l BI. 433. 

BARONET. An hereditary dignity 
created by letters patent, and de
scendible to the male heirs of the 
grantee.-l Bt. 403. 

BARONS .op TBB EXCHEQUEIl. 
The judges of the court of exchequer 
are so called. the same as the judges 
of the courts of king's bench and 
common pleas are CalfedjUlM', 

BARONY (baroniG). That honour 
and territory which give title to a 
baron, comprehending his lands, fees, 
and other baronial rights and dues. 
-Blount. 

BARIl. See tit. Bar. 

BARRATOR or BARRBTOL An 
exciter or promoter of suits and quar
rels between his majesty's subjects, 
either at law or otherwise.-4 Bl.134. 

BA.RRATRY. Any act of the mas. 
ter or of the mariners of a ship which 
is of a criminal or a fraudulent na
ture. tending to the prejudice of the 
owners of the ship without their con. 
sent or privity; as by running away 
with the ship. sinking her. deserting 
her. or embezzling the cargo.-l Park 
on 1",.137, 138; Knightv. Caf/lbridge. 
1 Sir. 581; Ya~o and another v. 
Wheeler. COIOfI. 143; 4 Bt. 134. 
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BARRB (from the old Fr. btlr. a 
ltay or stoppage). Was formerly used 
to signify such a plea as amounted 
to a good and effectual answer or de
fence to an action. It appears also 
to have been sometimes used to sig
nify any kind of 'plea, without refer
ence to its particular nature.-La 
Tmna de 14 Ley; Finch. L. 397. c. 
36; &ow', Suit III LaID. 168. 

BARRIBTBR or BARRABTBR (btJr
roateriua). A counsellor learned in 
the law who pleads at the bar of the 
courts, and takes upon himself the 
advocacy or the defence of causes 
given him by those who retain or 
employ him. 

BARRIBTBR AT LAW. See tit. 
Barriatn. 

BARTON or BURTON. A term 
used in Devonshire and other parts 
for the demesne lands of a manor; 
sometimes for the manor-house itse~ 
and sometimes for out-houses and 
t9ld-yards. - Cawel. 

BAB CUBT ALIBRB. Low or in
ferior knights. by tenure of a base 
military fee. as distinguished from 
baronets and banerets. who were the 
chief or superior knights.-Cawel. 

BASB COURT (from cour btmt). 
Any inferior court, not of record. 
as the court baron, &c.-Hitchin.jol. 
96. 96; Cawel. 

BABB ESTATB (from bll' .alal). 
That estate which btl" tenants have 
in their land. and base tenants are 
those who perform the lord's services 
in villenage.-COIDBI. And see next 
title. 

BABB FBB. A base or qualified 
fee is an estate which hath some qua
lification subjoined thereto. and which 
must cease or be determined when
ever such qualification is at end. As 

in the case of a grant to A. and his 
heirs, tInIInta of lhe maRor of Dille; in 
this inltance. whenever the heirs of 
A. cease to be tenants of that manor. 
the grant is entirely defeated. So 
when Henry the Sixth granted to 
John Talbot, lord of the manor of 
Kingston-Lisle. in Berks, that he and 
his heirs. lord, of Ihe laid manor. 
should be peers of the realm. by the 
title of barons of Lisle; here John 
Talbot had a _ or qualified fN in 
that dignity. and the instant he or his 
heirs quitted the seigniory of this 
manor. the dignity was at end. These 
estates are fees. because it is poAibl. 
that they may endure for ever in a 
man and his heirs; yet as that dura
tion depends on certain collateral cir
cumstances, which qualify and de
base the purity of the donation, it is 
therefore called a _ or qualified fee. 
-2 Bl. 109. 110. 

BASXBT TBNURB of lands.-See 
tit. Cllnes"'IUl. 

BASTARD. A person not bom in 
lawful wedlock. The English law 
does not require that the child should 
be begotter&after lawful wedlock, but 
it is an indispensable condition to 
make it legitimate that it should be 
born after that period. 

BASTARDY. A defect of birth 
objected to one born out of lawful 
wedlock.-Brllcton. 

BASTARD-BIGNE. See tit. Eigne. 

BASTON. A French word signi
fying a staff or club. By some of the 
statutes it also siKnifies one of the 
wardens of the Fleet', servants or 
officers, who attends the king's court 
with a painted staff, for the taking 
into custody such as are committed 
by the court.-Cawel. 

BAS-TILLB. The suburbs of a 
town.- Blount. 
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BATABLB GROUXD. The land 
lying between England and Scotland 
when the two countries were distinct, 
and whioh land was a question ar 
a subject of debate to which it be
longed. - Cowa. See Lamb. Brit. tit. 
CumberlaRd. 

BATTBL (from battail.). The trial 
by wager of batt,l, was a s:r.ecies of 
trial introduced into Englan ,among 
other Narman customs, by William 
the Conqueror, in which the person 
accused fought with his accuser, un
der the apprehension that heaven 
would give the victory to him who 
was in the right. For a full and in
teresting account of this superstitious 
ceremony the student is referred to 
3 BI.337. 

BATTERT. See tit. AuauU and 
Battery. 

BBARERS. Persons who oppress 
or bear down others. 

BEASTS 01' CHASE (jere campa· 
tn.). Are the buck, the doe, the 
fox, the marten, and i-oe.- MaRwood', 
For," Law j COWIl. 

BBASTS 01' THB FORBST. (fere 
sylveBtreB), also called bea", of 1Jf!

r&ery/, are the hart, the hind, the hare, 
the boar, and the wolf.-MaRwood. 

BBASTS AND FOWL 01' WARREN. 
Are the hare, the coney, the phea
sant, the partridge, the rail, the quail, 
the woodcock, mallard, and heron.
MaRwood. 

BEAU-PLEADBR (from beauplaid
er). Signifies, at common law, a 
writ upon the statute of Marlbridge, 
62 H. 3, c. 11, whereby it is pro
vided that neither in the circuits of 
the justices, nor in counties, hun
dreds, or courts-baron, any fines shall 
be taken of any man for what is 
termed fair pleading, i. e. for not 
pleading fairly or aptly to the pur-

pose; upon which statute this writ 
was ordained against those who vio
late the law herein. - COWIl. 

BBDBL or BBADLB (Sax. hydel). 
A messenger, crier, ar apparitar of a 
court, who' cites men to appear and 
answer therein. Many other kinds 
of subordinate officers are so called. 
-Cowd. 

BBDBLART (bedelaria). Thesame 
in reference to a bedd as the word 
bailiwick is to a bailiff j which see un
der those titles. 

BBDBRBPB ar BIDBRBPB (from 
Sax. hidda7l. to intreat or pay, and 
rqe. to reap corn). A service which 
some tenants .were anciently bound 
to perform, as to reap their landlord's 
corn in harvest.-COWII. 

BBNCH WARRANT. The process 
issued against a party against whom 
an indictment has been found, far 
the purpose of bringing him into 
court to answer the charge preferred 
against him. When an indictment 
has been found· for a misdemeanor 
during the assizes or sessions, it is 
the practice for the judge attending 
the assize, or far two of the justices 
attending the sessions, to issue a 
bench warrant signed by him or them, 
to apprehend the defendant.-Cowp. 
239; Haw. Pl. Cor. j 1 CII. Crim. Law, 
338,339. 

BBNCHBR. A dignitary of the 
Inns of Court is so termed. Each 
Inn of Court is presided over by a 
certain number o(benchers, who ex
ercise the right of admitting candi
dates as members of their society, 
and also of ultimately calling them 
to the bar. They are usually se
lected from those of their members 
who have distinguished themselves 
in their profession; and it is the or
dinary practice far each inn of court 
to elect its member a bencher as soon 
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as he has attained the rank or degree 
of queen's counsel 

BENBPICE (~um). Gene-
rally taken for any ~tiCalliV
• ,or church preti 1, whether 
~ignity or other; an t must be 
given for life, BOt for yean or at will 
-4BI.I07. 

BENEPICIA.L INTEREST. A per
son is said to have a ben~l inter,., 
in anything, when he has or is enti
tled to the real benefit, advantage, 
or property in such thing. Tbus if 
B.' s estate is held by A. in trust for 
him, B. would be the party who had 
the beneficial interest in the estate, 
although the "gal title to the estate 
would be vested in A. 

BENEPICIO PRIKO ECCLBSIAS
TICO HABENDO. A writ directed 
from the king to the chancellor or lord 
keeper to bestow the benefice that 
shall first fall to the king's gift above 
or under such a value, upon this or 
that man.-Cowel. 

BENBPIT 01' CLBRGY. See tit. 
Clergy. 

BBNEPIT 01' THE ACT. See tit. 
Taking th, Benefit oj the Act. 

BBNBRETH. A service which the 
tenant rendered to his lord with his 
plough and cart; sometimes called 
benryrd/IR and benyrdm. - Cowel; 
Lamb. Itin. p. 412. 

BENBVOLENCE. As used in his
tory and in the chronicles, signifies 
a voluntary gratuity given by the 
subjects to the king.-l Bl. 140. 

BENEVOLBNTIA RBGIS HA
BBNDA. The form in ancient fines 
and submissions of purchasing the 
king's pardon and favour, in order to 
be restored to place, title, or estate.
C_l. 

BEllGKASTER (fr. Sax. berg a hill). 
A baili1f or chief officer among the 
Derbyshire miners, who, among other 
parts of his office, also executes that 
of coroner.-COtD,I. 

BERGHKOTH or BBRGHKOTB (fr. 
the Sax. berg a hill, and gemote an 
assembly). A court held upon a hill 
for deciding pleas and controversies 
among the Derbyshire miners.
B/Qunt. 

BERNET (fr. the Sax. byran to 
burn). It sometimes signifies any 
capital ofFence, but more particularly 
that of house-burning.-Cowel. 

BERTON. See tit. Barton. 

BBRWICAorBERWICHA. Aham
let or village appurtenant to some 
town or 1lllII\Ol". 

BBSAILB or BESAYLB (from In
layeul). A writ that lay when a great 
grandfather died seised of lands and 
tenements in fee simple, and on the 
day of his death a stranger entered 
and kept out his heir.-Cowel. See 
also tit. Aiel. 

BBVEllCHES. Customary services 
performed at the lord's request by 
his inferior tenants. - Cowel. 

BEYOND THB SBAS. No part of 
the United Kingdom of Great Bri
tain and Ireland, nor the islands of 
Man, Guernsey, Jersey, Aldemey, 
or Sark, nor any islands adjacent to 
any of them (being part of the do
minions of her majesty) are deemed 
beyond the seas within the meaning 
of the 3 & 4 Will. 4, c. 27. It ap
pears, however, to have been held 
that Dublin, or any place in Ireland, 
was beyond the sea within the mean
ing of the statute of limitations, 21 
Jac. 1, Co I6.-King v. Walker, 1 Bl. 
B". 286; NightingGk v. Adami, 81UN1. 
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91; ShelJurd's Real Property Statutes, 
181, 4th ed. 

BIGAKU8. A person guilty of 
the crime of bigamy. 

BIGAKY (bigamia). Properly sig
nifies being twice married; but as 
it is generally understood now, it 
signifies the crime of polygamy, or 
having a plurality of wives at once. 
4 BI. 163. 

BILAGINBB. Bre laws of corpo
rations, &c. See ttt. Bye Laws. 

BILANCII8 DBPBRBNDIB. A writ 
formerly in use, directed to a corpo
ration for the carrying of weights to 
any haven, there to weigh the wools 
that any man is licensed to transport. 
Reg. Orig.fol. 270; Cawel. 

BILINGUIB. It is used in a legal 
sense for a jury composed partly of 
Englishmen and partly of foreigners, 
because the cause to be tried by them 
is between an Englishman and a fo
reigner.- Cof.wJl. 

BILL (billa) has various significa
tions in law proceedings. I t is com
monly taken for a declaration in 
writing expressing either the wrong 
the complainant has suffered by the 
defendant, or else some fault that the 
party complained of has committed 
against some law or statute of the 
realm. Such bill is sometimes ad
dressed or exhibited to the lord chan
cellor, especially where the wrongs 
done to the complainant are matters 
of conscience; and sometimes they 
are addressed and preferred to others 
having jurisdiction in the matter; 
according as the law whereon they 
are grounded directs. This bill con
tains the fact complained of, the da
Dlages thereby suffered, and a petition 
that process may issue against the 
defendant for redress. In criminal 
matters, when a grand jury upon any 

presentment or indictment, consider 
the same to be probably true, they 
write on it two words, billa vera, and 
thereupon the accused party is said 
to stand indj.eted of the crime, and 
is bound to make answer to it; and 
if the crime concern the life of the 
person indicted, it is then referred to 
another inquest, called the jury of 
life and death, by whom, should he 
be found guilty, he stands convicted 
of the crime, and is by the judge 
condemned accordingly. - Bill is also 
a common engagement for money 
given by one man 10 another; and is 
sometimes with a penalty, called peRlJl 
bil~ and sometimes without a penalty, 
then termed a single bill. By a bill 
was commonly understood a single 
bond without a condition; and it 
was formerly the same as an obliga
tion, save that it was call~d bill when 
in English, and an obligation when 
in Latin. As these kinds of bills are 
now superseded by the introduction 
of bills oJ· eirchange and bonds, it would 
be of httle use to enter into detail 
upon this subject. - Cunningham', 
Law Dictionary; Termes de Ia Ley. 

BILL IN EQUITY OR CHANCERY. 
The method of instituting a suit in 
the Court of Chancery is by address
ing a bill to the Lord Chancellor in 
the nature of a petition. This bill 
is neither more nor less than a state
ment of all the circumstances which 
gave rise to the complaint, and a 
prayer or petition for relief, accord-
109 as the nature of the case may 
require. When this bill is drawn up 
or prepared, it is left with the proper 
officer of the court in order to be 
filed; and this is what is termed 
filing a bill in equity.-Gray's Chan. 
Prac. p. 3; 3 Bl. 442. 

BILL OP EXCEPTIONS. If during 
a trial the judge in his directions to 
the jury, or in his decision, mistakes 
the law, either through ignorance, 
inadvertence, or design, the counsel 

J) 
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on either side may require him pub
licly to seal a bill of ezcqtUnIl, which 
is a statement in writing of the point 
wherein he has committed the error, 
and which statement, by fixing his 
seal to, he thus acknowledges.
Smith's Action at Law, p. 82; 3 RI. 
372. This statement should be put 
in writing while the court is sitting, 
and in the presence of the judge who 
tried the cause, and signed br the 
counsel on each side; after whIch it 
is formally drawn up, and tendered 
to the judge to be sealed. .A bill of 
exceptions is said to be in the nature 
of an appeal from the judgment or 
decision of the court below to a court 
of error.- Wright v. Sharp, 1 Salk. 
288; Gardner v. Rqil.y, 1 Bo../!r P. 
32; Wright v. Tatham, 7 A.d./!r E.331. 

BILL 01' E:XCHA.NGB. A bill of 
flzchangt is defined by Blackstone to 
be an "open letter of request from 
one man to another, desiring him to 
pay a sum named therein to a third 
person on his account." The person 
who draws or makes the bill is called 
the drawer; the person to whom it 
is addressed is called the drawee; 
and when the drawee has undertaken 
to pay the amount (which under
taking he signifies by writing across 
the bill of exchange the word "ac
cepted," together with his name and 
the place where the money is to be 
paid), then he is called the acceptor; 
the person to whom the money is 
ordered to be paid is called the 
pay"; and if he transfers it over to 
another (which he does by simply 
writing his name across the back) 
he is then called the indorser, and the 
person to whom he thus transfers it 
18 called the indorste, which latter 
person may also, if he pleases, in his 
tum transfer it to another party (by 
the same process of signing his name 
on the back, or indorsing it as it is 
termed), and thus it may be trans
ferred from one person to another ad 
infinitum, the party transferring it 

always being called the indor",., and 
the party to whom transferred, the 
i"dor_. To illustrate the subject 
further, a common form of a bill of 
exchange is here given:-

~IOO. 
Landon, JUtlll I, 1838. 

On. month after date pleau to pay 
10 Georg. MtmtaK'" or order the sum 
of one hundred pound., and place the 
sam. to my account. 

JOHN SMITH. 

To Mr. John Harrison, 
Mercl,anl, 

60, Broad SITttt. 

Now, in the above form "John 
Smith" is the drawer of the bill, 
"John Harrison" is the dralDtfl (and 
when he has. signified his acceptance 
of the bill by writing across the face 
of it 

A.ccepted, 
John Harrison, 

he is then also termed the acceptor), 
and" George Montague" is the paytt. 
When the acceptor of a bill of ex
change is a man of substance and of 
good credit, it renders it easily ne
gociable, and, consequently, almost 
as valuable as a bank note.-Chitty 
on Bill. of Erchange. 

BILL 01' LA.DING. A bill of 
lading is a memorandum signed by 
the captain or master of a ship, ac
knowledging the receiJlt of goods on 
board, and undertakIng to deliver 
them in good order and condition at 
the port for which they are destined. 
One of these bills is usually kept by 
the captain, one by the person who 
ships the goods, and one is sent to 
the party abroad to whom the goods 
are going, who, on the arrival of the 
vessel at port, is enabled to claim his 
goods on presenting to the captain 
his bill of lading.-M'Culloch's Com. 
Diet. 
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BILL OP MIDDLBSBL A lIJN!Ciee I component ingrrdimta."-l..', Pto, 
of process by wbich actiona were 374; Pyli. v. S,.",..,., 8 II .. " W, 
formerly commenced in the Coun of 814,,.,. curia .. 
Queen'. Bench. It waa a kind of I 
precept directed to the sheriJf of the BILL OP RIolIT8. The ltatute 
county, commanding him to take the 1 Will. & Mary, ItaL 2, c. 2, it 10 
body of the defendant, and have it, termed because it declarea the true 
on a certain day therein mentioned, righll of British IUbjrcta.-T_lbu, 
in court, wheresoever the lord the 
king should be in England.-BMe', 
Suil 411 Law, 38. Thi. mode of pro
ceeding waa abolilhed by the Uni
formity of Process Act, 2 Will 4, 
c. 39. 

BILL, P ARLIAMBNTARY. A par
liamentary bill haa bern well de
acribrd as the .. draft or skeleton of 
a statute." Bills are divided into 
two claasea, viz. public and private 
bills; the former are such aa IDvolve 
the intereetl of the public at large, 
and when pused by all the three 
branches of the legislature, become 
a portion of the public ltatutea of 
the realm; the latter are lOch as 
have reference to the interests of pri
vate individuals, and are frequently 
introduced to enable them to under
take works of public utility at their 
own risk; such, for instance, are the 
various bills introduced for the pur
pose of establishing railway com
panies; such also are those of na
turalization, for change of name, for 
divorce, &c.-See May', Treali .. 011 

Pari. 

BILL OP PARTICULARS. A bill 
of particulars, or, as it is frectuently 
termed, a particular of plaint~"B d,
mand, is a statement in wnting of 
what the plaintift' seeks to recover 
in his action. Its object is to fur
nish the defendant with a better or 
more specific statement of the plain
tift"s cause of action than is to be 
collected from the declaration. The 
bill of {larDculars .. differs from the 
declaration inasmuch as the one dis
closes the nature and legal effect of 
the plaintift' , s claim, the other its 

BILL OP SAL .. A contrllct, under 
seal, by which a man transfers the 
right or interest which he haa in 
goods and chattela.-CUIItai",Ita .. 

BILL OP STOR.. A kind of li
cense granted at the custom-house 
to merchanll, to carry luch store. 
and provisiona aa are necessary for 
their voyage custom free.-C ... .u.,
Ita ... 

BILL OP S UPPBRAlfC.. A license 
granted at the custom-house to a 
merchant, to suffer him to trade from 
one English port to another without 
paying custom.-Cunnin,Ita .. , 

BILLS, PUBLIC AlfD PRIYA'I'B. 
A bill, in the language of the legis
lature, i. the draft of an act' of par
liament aa originally submitted to 
either house of parliament, and which 
having gone throUffh ill various stages 
in both, and receIved the royal as
sent, becomes an act of parliamenL 
Bills are of two c111811eB, public and 
private; the former are brought in 
by members upon a motion of leave, 
and the latter are introduced upon 
petition. - See tiL Bill, Parliamentary, 

BIBBTTUM. The cap or coif of 
a judge or serjeant at law.- COID,l. 

BI-SCOT. At a sessions of sewers 
held at Wigenhale, in Norfolk, it Willi 
decreed, that if anyone in those 
parts should not repair hiB propor
tion of the banks, ditches, and cau
seys, by a day assigned, twelve ~nce 
for every r.erch unrepaired (WhICh i. 
called a bilaw) should be levied upon 

D2 
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him; and if he should not by a se
cond day given him accomphsh the 
same, then he should pay for every 
perch two shillings, which is called 
bilCOt.-Hi6t. of Embanking and Drain
illg, Jol. 2.54; C_I. 

BLACK ACT. The stat. 9 Geo. I, 
c. 22, since repealed by 7 & 8 Geo. 4, 
c.27, was so termed from the cir
cumstance of its having been occa
sioned by devastations committed 
near Waltham, in Hampshire, by 
persons in disguise, with their faces 
blacked. 

BLACK MAIL (fr. the Fr. maille). 
It denotes in the northern counties 
a certain rate of money, or other con
sideration, paid unto certain persons 
inhabiting near the borders, who are 
allied with robbers within those coun
ties, in order to be protected by them 
from the robbers who frequent those 
parts.-Cowel. 

BLANCH FIRMBS. In old times 
the crown rents were many times 
reserved in libn. albU, or blanclul fir
mea, in which case the buyer was 
held tkalbare fiNMm; that is to say, 
his base money or coin, worse than 
standard, was melted down in the 
exchequer, and reduced to the fine
ness of standard silver; or instead 
thereof, he paid to the king twelve 
pence in the pound, by way of ad
ilition. - Lowndes', Essay on Coina; 
Cowel. 

BLANK BAR. A plea which a 
defendant sometimes pleads in an 
action of trespass qu.are clausILm fre
git, when he wishes to compel the 
plaintiff to assign or point out with 
greater particularity the place where 
the trespass was committed. Thus, 
if the grievance alleged in the de
claration is the breaking of the plain
tiff's close in a certain parish, with
out further particularizing the close, 
and the defendant should have any 

freehold land in the same parish, he 
may be su:rJ.10sed to mistake the close 
mentione 10 the declaration for his 
own, and may therefore consistently 
enough plead that the close in which 
the trespass was committed is his 
own freehold; which is called by the 
several appellations of the common bar, 
bar at large, or blank bar.-Step. PI. 
2.50, 2.51; 2 Cro • .594. 

BLBNCH, BLANCH - HOLDING. 
See tit. A Iba Firma. 

BLOODW'IT or BLOODW'ITB (from 
Sax. bWd. and the old English whit', 
signifyingmiaericm·dia). A word often 
used 10 ancient charters for an amer
ciament for bloodshed. Skene. de 
Verbor. SigJliJ:. spells it bluidveit. 
which he says in English is the same 
as i'\iuria or misericordia in Latin; 
it bemg as the Scotchmen call it an 
unlaw for a wrong or injury, as is the 
effusion of blood; for he who hath 
bloodwit granted him, has liberty to 
take all amerciamenta of courts for 
the shedding of blood. It evidently 
appears from the highest authorities, 
that it signified a sort of fine or pe
nalty, paid as an atol)ement for the 
shedding of blood, and for which, if 
the criminal party himself could not 
be discovered, the place where the 
blood was shed was considered to be 
answerable. - FletA; Paroch • .Antiq. 
114. 

BLOODY-HAND signifies the ap
prehension of a trespasser in the foo 
rest against venison, with his hands 
or other parts bloody, which, although 
he was not found in the act of chas
ing or hunting, was considered as 
circumstantial evidence of his having 
killed deer.--Manwood. 

BOCK-HORD or BOOK-HOARD. 
A place where books, evidences, or 
writings are kept.-Cowel. 

BOCKLAND (Sax. quasi, bookland). 
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An inheritance or ~on held by 
the evidence of wntten instruments. 
It was one of the titles by which the 
English Saxons held their lands, and 
being always in writing, was hence 
called boclcland, which signified terrlllA 
codicilIariulA or librtJtiulA. deed land 
or charter land. It was the same as 
II1lodiuIA, being descendible according 
to the common course of nature and 
nations, and devisable by will. This 
species of inheritance was usually 
possessed by the Thana or nobles.
Spelman on F.ud •• 

BOIS. See tit. BIISCUI. 

BOLTING. A term formerly used 
in our inns of court, but more par
ticularly in Gray's inn, signifying 
the private arguing of cases. It was 
carried on thus: an llneien' and two 
#nJrrilUr. sat as judges, three students 
brought each a case, out of which the 
judges chose one to be argued, which 
done, the students began the argu
ment, and after them the bIIrristen. 
It was inferior to mooting, and may 
perhaps be derived from the Sax. 
bolt. a house; because carried on pri
vately in a house for instruction. 

BONA CONPISCATA. The forfei
ture of landS and goods for offences 
committed. 

BONA PIDB. We say that such a 
thing is done boM ./ilk, i e. really, 
honestly, with good i"ith. without 
fraud, &c. 

BONA GBSTURA.. Good abear
ing, or good behaviour. - Cunning-
1141A. 

BONA NOTABILIA. Such goods 
as a party dying has in another dio
cese than that wherein he dies, 
amounting at least to 51., which who
ever has, must have his will proved 
before the archbishop of that pro
vince, unless by composition or cus-

BON 

tom, other dioceses are authorised ~ 
do it, where bou ftotabilia are rated 
at a greater 8um. If, however, a 
person happens to die in another di~ 
cese than that wherein he lives, while 
on a journey, what he has about 
him of the value of 5l. is not bona 
no"'bilitJ.-Book of CII_, 1 JtII:. CIIn. 
92, 93; Cunninghllm. 

BONA PATRIA.. An assize of 
countrymen, or good neighbours, 
sometimes called _isa bone fl4Uke. 
when twelve or more are chosen out 
of the country to pass upon an assize ; 
and they are calledjuraCort., because 
they swear judicially in the presence 
of the party.-Slcene Ik V,rb. Sig. 

BONA PBRITURA.. Perishable 
goods. 

BON A VACANTIA.. Goods in which 
no one can claim a property but the 
king; such as royal fish, shipwrecks, 
treasure trove, waifs, strays, &c.-l 
Bl. 298, 299. 

BONAGBT or BONAGBTY. An 
exaction in Ireland, imposed at the 
will of the lord, for relief of the 
knights called boughti. who served 
in the wars. Camden in his Brit. tit. 
Desmond. says, that James Earl of 
Desmond imJ,losed upon the people 
these most gnevous tributes of coin, 
livery, cocherings, bo1llJghty. &c. 

BOND. A bond or .. bliglllion is a 
deed whereby a person binds or ob
liges himself, hiS heirs, executors, 
and administrators, to pay a sum of 
money, or to do any other act within 
a certain time. The person who en
ters into a bond, and thus binds or 
obliges hinlself to do a certain act, is 
termed the obligor; and the terms of 
a bond are generally such that the 
obligor must either perform the act 
specified therein, or submit to pay a 
pmIIlty for non-performance of it; 
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the amount of which penalty is al
ways specified in the bond. There 
is usually, also, added what is termed 
a condilion. which is simply a Btate
ment of the conditions which the ob
ligor subjects himself to in the bond 
to which it is annexed. A bond is 
_'" the same as any other deed of 
importance, and hence it is called a 
'pecialty, meaning an instrument of 
IpfCial or peculiar importance. 

BOND P08T OBIT. A bond, the 
terms of which are to be performed 
after the death of a person therein 
named. 

BOND TBNANT8. Copyholders 
and customary tenants are sometimes 
so called.-2 Bl. 148. 

BONO BT MALO. Special writs of 
gaol delivery, which it was formerly 
the course to issue for each particular 
prisoner, were termed writs de bono 
tt malo.-4 Bl. 270. 

BONI8 NON AMOVBNDIS. A writ 
directed to the sherilFs of London, 
&c., to charge them, that one con
demned by judgment in an action, 
and prosecuting a writ of error, be 
not suffered to remove his goods until 
the cause of error be tried.-Reg. 
Orig.fo. 131. 

BOOK-LAND. See Bock-land. 

BOOK OP RATB8. A small book 
declaring the value of goods that pay 
poundage, and the duties of customs, 
&c.-l Bl. 317. 

BOOTING or BOTING CORN. Cer
tain rent-com anciently so called. 
The tenants in the manor of H. in 
Com. B. heretofore paid the booting 
corn to the prior of Rochester.
Cowtl. 

BOON DAY8 or DUB DAY8. A 
certain number of days in the year 

in which the tenants of copyhold 
lands performed base or corporal ser
vices for their lord, as ploughing, 
reaping, &c.-Scriven or. Cop., 2, 413, 
/II citBd in WWlaIP. . 

BORDAGIUM. The tenure of 
Btmllanda ; it was a sort of tenure 
which subj~d a man to the meanest 
services; not being able even to sell 
his house without leave of the lord.
Cot.DeI. 

BORD-HALPPBNNY (Sax. bordand 
halfpenny). Money paid to the lord 
of the town in fairs and markets, for 
the liberty of setting up tables, boards 
and stalls, for sale of wares.-Cowel. 

BORDLAND8. The lands which 
lords kept in their own hands for the 
maintenance of their board or table. 
C_I. 

BORDLODB. The quantity of food 
or provisions which the bordarii or 
bord·men payed for their bord-land.; 
It was also a service required of the 
tenant to carry timber out of the 
woods of the lord to his house.
Cowel. 

BORD-8BRVICB. A tenure of 
bordlands; by which some lands in 
the manor of Fulham, in the county 
of Middlesex, and elsewhere, are held 
of the bishop of London.-Cowel. 

BORG-BRIGCH, or BURGH· 
B R Y C H. The breach or violation 
of suretyship, or pledge of mutual 
fidelity. 

BOROUGH (Lat. burgus, Fr. burg). 
Borough, or burgh, signifies an an
ciept corporate town that sends mem
bers to parliament, and at the same 
time is not a city. Skene says that 
burg or Imrgh. whence we take our 
borough. metaphorically signifies a 
town having a wall or some kind of 
enclosure. All places that in old 
time had. amongst our ancestors the 
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DBlDe of lJorougla were one way or. 
other fenced or fortifted.-l Bt. 116. 

BOROUGH - HOLDB., or bora
holders, or burseholden. - See tit. 
Headborough. 

BOROUGH-ENGLISH (Sax. lJorh". 
mgU .. ). The custom .hich prevails 
in certain ancient boroughs and co
pyhold manors, of lands descending 
to the youngest son instead of to the 
eldest. The reason of this custom 
seems to be, that in these boroughs 
people chiefly maintain and support 
themaelves by trade and industry; 
and the elder children, being pro
vided for out of their father's goods, 
and introduced into his trade in his 
lifetime, were able to subsist of them
aelves without any land provision, 
and therefore the lands descend to 
the youngest son, he being in most 
danger of being left destitute. It is 
called borough English, because, as 
some hold, it first prevailed in ERg
lantl.-I Bl. 7S. 

BOROUGH-HBA.D. See tit. HetJd
borough. 

BORSHOLDBRS. See tit. Head
borough. 

BOSCAGB (botcagi"m). It means 
that food which wood and trees yield 
to cattle; from the Ital. boaco, ayllllJ. 
To be quit Ik botcagio, means, says 
MaRwood, to be discharged from pay
ing any duty of wind-fall wood in the 
forest.-MaRwood. 

Boscus. An ancient word used 
in the law of England to signify all 
manner of wood.-BlouRI. 

BOBT. Compensation, recom-
pense, satisfactton, or amends. 
Thence comes manbote. that is, com
pensation or amends for a man slain. 
-2 Bl. 36. 

BOTBLBSS. In the charter of Hen. 
I, to Thomas archbishop of Yark, 
it is said, that no judgment, or sum 
of money. shall acquit him that com
mits sacrilege; but he is in English 
called lJo",. ... i. e. without emenda
tiOn.-COIIIel. 

BOTHAGIUM. BootbaRe or cus
tomary dues paid to the lord of the 
manor or SOll, for the pitching and 
standing of booths in a market or 
fair.-C_l. 

BOTTOMRY. Is in the nature of 
a mortgage of a ahip, when the owner 
takes up money to enable him to 
carry on his voyage, and pledges the 
keel or lJoHom of the ship (par"m pro 
tot,,). as a security for the repayment. 
In which case it is understood, that 
if the ship be lost, the lender loses 
also his wRole money; but, if it re
turn in safety, then he shall receive 
back his :principal, and also the pre
mium or mterest agreed upon, how
ever it may exceed the legal rate of 
interest. And this is allowed to be 
a valid contract in all trading nations, 
for the benefit of commerce, and by 
reason of the extraordinary hazard 
run by the lender; and in this case, 
the ship and tackle, if brought home, 
are answerable (as well as the person 
of the borrower) for money lent.
Park OR llIIUrance. 

BOUCHB 01' COURT, or, as it is 
commonly called, budge tf cO",·I. was 
a certain allowance of provision from 
the king to his knights and servants 
that attended him in any military 
expedition. The French allOir lJouehe 
II ta cour means to have an allowance 
at court of meat and drink; but some
times it is only extended to bread, 
beer, and wine, and this was an
ciently in use, as well in the houses 
of noblemen as in the king's court.
Cowel. 

BOUND BAILI!'PS. Sheri1l"'s oIB-
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cera, who serve writa, make arresta, 
&c. The sherifi' being all8werable 
for the misdemeanors of these bailliFs, 
they are therefore usually bound in 
an obligation with sureties for the 
due execution of their office, and are 
thence called bound bailiff .. - 1 Bl. 
341l,346. 

BOW-BBARBR. An under officer 
of the forest, whose duty it is to over
see and make inquisition in every 
bailiwick of the forest of all manner 
of trespasses committed either against 
vert or venison; and to attach or 
cause such trespassers to be attached 
in the next court of attachment, there 
to be presented.-Cromp. Jurild. Jot. 
201; Cowel. 

BRBACH. The breaking or vio
lating of any thing, either by com
mission or omission; thus brllaCh of 
clou is the unlawful entry on another 
person's soil or land, or close; brmch 
of covenant is the non-performance of 
any covenant agreed to be performed, 
or the doing of any act covenanted 
f10t to be done; breach of duty, the 
breaking or violating any duty; 
brllaCl. of peace, the breaking or dis
turbing of public peace; breach of 
pound, the breaking any pound or 
place where cattle or goods are de
posited; brmch of promise, the break
Ing or non-performance of one's pro
mise. 

BRBA.CH OP PRIVILBGB. A 
breach of privilege is a contempt of 
the high court of parliament, whe
ther relating to the House of Lords 
or the House of Commons. Both 
branches of the legislature act on the 
same grounds, both declare what are 
and what are not breaches of their 
privileges, when the question is 
raised, and both punish, by commit
ment or otherwise, as the courts of 
law and equity do for contempt. Re
sistance to fhe officers of the houses 
of parliament has in almost all cases 

been treated as a breach of the pri~ 
vileges of parliament. The presence 
of strangers is a breach of privilege, 
though permitted on su1Ferance; and 
formerly, to take a note of any of the 
proceedings was a high act of con
tempt, although now the represen
tatives of the newspaper press are 
not only allowed to be present for 
that purpose, but have a gallery to 
themselves in each house, and every 
accominodation afforded them which 
the courtesy of the chief officers of 
both can render. 

BRBAKING A CLOSB. The un
lawful entry on another person's Boil 
or land. 

BRBCCA (from the Fr. breche). A 
breach or decay, or any other want 
ofrepair.-CoweL 

BRBDB, signifies broad. Bracton 
uses this word thus, too large and 
too brede, i. e. too long and too broad. 
I t is also a S axon word, signifying 
deceit.- Brocton. 

BRBDWITB (Sax. bread and wite). 
The imposition of a fine or penalty 
or amerciament, for default in the 
assize of bread. - Cunningham. 

BRBHON. The judges and law
yers in Ireland were formerlr called 
brehona; and thence the Irish law 
was called br,htm law.-l BL 100. 

BRBNAGlUM. The payment in 
bran, which tenants formerly made 
to feed the lord's hounds.-CoweL 

BRBTOYSB or BRBTOISB. Bri
tains or Welshmen. Legem de Brey
toy.. is supposed to signify kgem 
Marchiorum, or the law of the Bri
tains or Welshmen.-Blount. 

BRBVB. Any writ or precept from 
the king was called Breve, which we 
still retain in the name of Brief; the 
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king's letters patent to poor sufferers have supposed, to judicial officers.-
for collection.-CoweL 4 BL 140, and Chitty's note thereon. 

BREVE PERQUIRERE. To pur
chase a writ or license of trial in the 
king's court by the plaintiff, qui breve 
perquisivlt. Hence the usage of pay
ing ten shillings where the debt was 
100/. and so upwards, in suits of 
money due upon bond.-Blount. 

BREVE DE RECTO. A writ of 
right, or license for a person ejected 
to sue for the possession of an estate 
detained from him.-CoweL 

BREVlATES Ol' BILLS. A bre
viate of a bill in parliament is an 
epitome of its contents. I n compli
ance with an order of the House of 
Commons, made in 1651, with every 
bill which is printed a breviate of its 
provisions is also prepared and 
printed, in order that such provisions 
may be ascertained without the 
trouble of reading the bill itself in 
e.rtemo. 

BREVIA TESTATA. Sort of deeds 
or memorandums made use of by our 
feudal ancestors, after wrbal grants 
had ~ven rise to disputes and uncer
tainttes.-2 BL 307. 

BREVIBU8 ET ROTULIS LIBE
RANDIS. A writ. or mandate to a 
sheriff, to deliver unto the new sheriff, 
chosen in his room, the county, with 
the appurtenances, ulla cum Tolu/is 
brevibus, and other things belonging 
to that office.-Reg. Orig.foL 296, a. 

BRIBERY. The crime of offering 
any undue reward or remuneration 
to any public officer of the crown 
with a view to influence his beha
viour. The taking such reward is as 
much bribery as the .offering it. It 
also sometimes signifies the taking or 
giving a reward for public offence. 

,The offence is not confined, as some 

BRIBOUR or BRIBER (from the 
Fr. bribsur). Seems, in its legal sig
nification, to mean a man who pilfers 
other men's goods, as clothes out of 
a window or the like.-Stat. Ed. 2, 
cap.l. 

I 
BRIEl' (brevis). An abridgement 

of a plaintiff's or a defendant's case 
written out for the instruction of 
counsel on a ·trial at law. When a 
plaintiff in an action has made up his 
mind to try it, he must prepare his 
briefs and evidence. The brief con
tains a statement of the proceedings 
in the action (called the pleadings), 
a brief history of the cause of the ac
tion, and the evidence that he has 
to support it; and this is delivered 
to the counsel whom the party in
tends to employ.-Smith's A.ction at 
Law, 73. 

BRIEF A L'EvESQUE. The name 
of a writ directed to a bishop which 
in quare impedit shall go to remove al). 
incumbent, unless he recover or be 
presented pendelltt lite.-l Keb. 386 ; 
Tomlins. 

BRIGBOTE or BRUGBOTE (from 
brig a bridge, and bote a compensa
tion or amends). To be freed from 
the reparation of bridges.-Cowel. 

BROKER. See tit. Factor and 
Broker. 

BUDGET (from the Fr. boflgette). 
The general financial statement, an
nually made by the chancellor of the 
exchequer in the house of commons, 
is so termed. It usually embraces a 
review of the income and expendi
ture of the last year, as compared 
with those of preceding years; re
marks upon the financial prospects of 
the country; an eXp'osition of the in
tended repeal, mochfication or impo-

n5 
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sition of taxes during the session; a 
detail of the current expenditure 
during the current period, with its 
grounds of justification; an account 
of all operations relating to the na
tional debt, and finally the excess of 
income over expenditure, or vice 
vers' as the case may b1l, accom
panied by such observations as the oc
casion may seem to require.-Dodd'. 
PM'l. Compo 70; May'. Treat. of 
ParI. 331. 

BUGGERY or SODOMY (from the 
Italian bugarolUl). A carnal copula
tion against nature; and this of the 
species, as a man or woman with any 
animal; or of sexes, as a man with a 
man, or a man unnaturally with a 
woman. This infamous crime is said 
to have been introduced into Eng
land by the Lombards.-3 1nll. li8. 

BURGA.GE TENURB. Tenure in 
burgag' is described by Glanvil, and 
is expressly laid down by Littleton, 
to be but tenure in socage: and it is 
where the king or other person is 
lord of an ancient borough, in which 
the tenements are Iield by a rent 
certain. It is, indeed, only a kind 
of town socage; as common socage, 
by which other lands are holden, is 
usually of a rural nature. A borough 
is usually distinguished from other 
towns, by the right of sending mem
bers to parliament; and where the 
right of election is by burgage tenure, 
that alone is a proof of the antiquity 
of the borough. It is therefore a te
nure proper to boroughs, whereby 
the inhabitants by ancient custom 
hold their lands or tenements of the 
king, or other lord of the borough, at 
a certain yearly rent.-2 Bf.. 82-

BURG. See tit. Borough. 

BURG-BoTB (from burg, i. e. ca.
"Zlum, and bote, i. e. COfAplnlatio). A 
tribute or contribution towards the 
building or repairing of castles or 

walls of defence; or towards the 
building of a borough or city.-Cowef.. 

BURGBSSBS (burgarii). Properly 
the inhabitants or persons in trade 
within a borough; but now those are 
usually called burgeBSils who serve in 
parliament for any such borough or 
corporation.-1 Bl. 174. 

BURGH-BRECHE (fid~ussioniJ vio
iatio, i. e. a breach of pledge). A fine 
imposed on the community of a town 
for a breach of the peace.-Leg. Ca
Rute, cap. lili. 

BURGHBRISTRE or BURGBB
RICHE, as used in Domelday, signi
fies a breach of the peace in a city. 
-C_l. 

BURGLA.RY (burgi latrorinium). 
The b~ and entering into a 
house or dwelling of another in the 
night, with the intention of commit
ting a felony.-4 Bl. 223. 

BURGRJI(OTE. The court of a 
borough.-C_f.. 

BURGHW A.RL. A burgess or ci
tizen.-Cowef.. 

BURSHOLDBRS. See tit. Head
borough. 

BY-LA.Ws. Private laws or sta
tutes made for the government of 
any corporation, which are binding 
upon themselves, unless contrary to 
the laws of the land, and then they 
are void. The laws which regulate 
the intemal government of our uni
versities are by·!atD&-l Bf.. 47li. 

By STA. TUTB. This phrase is fre
quently used in contradistinction to 
the phrase" at common law," mean
ing by erpress F.'iamenmry 1n4ct
ment as distinguished from the com
mon law of the land. Thus, a man 
has sometimes two remedies for the 
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same injury, either of which he may 
pursue; one provided by the express 
enactment of the le81slature, the 
other by the common law of the land, 
in which case he would be said either 
to pursue the remedy given him b!l 
.tatufll, or that which lay for him at 
COIlllMR law. 

BYB THB BYB, Deelaring. De
claring against a defendant before 
any writ or process to compel his 
appearance in court had been issued 
against him. This was formerly al
lowed when a defendant was already 
in court, either at the suit of the 
same plaintift' in another action, or 
at the suit of some other party. This 
mode of declaring was grounded upon 
the principle that the defendant be
ing already in court, any further pro
cess to compel his appearance was 
unnecessary.-l &Ilion', Pro 223, 228, 
2nd ftl. 

BYBLAW8 01' BIBLAWS. Accord
ing to Skent leg,. ruaticorum, laws 
made br husbandmen or townships 
concernmg neighbourhood amongst 
themselves.-Cowl. 

C. 

CABINBT. The leading members 
of the executive government of the 
country constitute a board by them
selves, apart from the general body 
of the Queen's ministers or Privy 
Council. The board so formed is 
called the " cabinet," and its meet
ings .. cabinet councils." _2 Sfllphen', 
Bl.480. 

CABLI8H (cablicium). A word used 
by the writers on the forest laws to 
signify bru#&-tDOOd or browlll-tDOOd. But 
according to Spelman, it more pro
perly signifies windJaln.wood, it being 
written of old cadibulum, from cader •• 
-Cromp. ]u,riad ; Spelman. 

CACHBPOLLU8. A pursevant, 
bailiff, or catchpole.-Cow,l. 

CACHBRILLUS. An inferior bai
lift-COWIl. 

CABP GILDUJI. The restoring of 
goods or cattle.-Cowl. . 

CALANGIUJI and CALANGIA. 
Challenge, claim, ordispute.- Blou,nt. 

CALBPAGIUJI. A right to take 
fuel yearly. - COWII. 

CALBNDAR OP PRISONBRS. A 
list of all the prisoners' names, with 
their severalju~entsin the margin, 
in the custody of each respective she
riff.-4 Bl. 403. 

CALL. See tit. CaUing to tM Bar. 

CALL DAY. The day appointed 
by the benchers of the respective 
inns of court for calling members to 
the bar is so termed. 

CALLING tHB PLAINTIPP. It is 
usual for a plaintift' when he or his 
counsel perceives that he has not 
given evidence sufficient to maintain 
his issue, to be voluntarily nonsuited, 
or to withdraw himself; whereupon 
the crier is ordered to call the plain
tiff; and if neither he nor any body 
for him appears, he is nonsuited, the 
jurors are discharged, the action is at 
an end, and the defendant shall re
cover his costs. The phrase is sy
nonymouswith nonmiting tM plaintlf. 
-3 Bl. 376. See the phrase used m 
3 Car.~ P. 3S1; 1 Car. Sf Manh. 363. 

CALLING TO THB BAR. Con
ferring the dignity or degree of a 
barrister at law upon a member of 
one of the inns of court is so termed. 

CALL OP THB HOU8B. A call of 
the House, either in the Lords or 
Commons, is a course resorted to by 
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parliament on the occurrence of bu
siness of more than ordinary import
ance; and it is competent to any 
member who may have a motion 
coming on upon a certain day, and is 
desirous of a full attendance, to give 
notice of his intention to move that 
the house be called over. If on the 
day in question any member do not 
attend in his place, he is sent for in 
custody of the serjeant-at-arms, and 
is liable to commitment and the con
ilequent fines, unless he make some 
good excuse for his absence. 

CAMBRA (from the old German 
cam, cammer, crooked). It formerly 
signified any winding or crooked 
piece of ground; but afterwards the 
word was used for any vaulted or 
arched building; and in Latin law 
proceedings for judges' chambers.
C_L 

CAMPUS MAIl or MARTII. An 
assembly held every year upon May 
day, where the members confederated 
together to defend .the kingdom 
agsinat enemies.-Blount. 

CANI'ARA. A trial by hot iron, for
merly used in this kingdom.-CoweL 

CANON. A law, rule, or ordi
nance. 

CANON LAW. It consists partly 
of certain rules taken out of the 
scripture; partly of the writings of 
the ancient fathers of our church; 
partly of the ordinances of the ge
neral and provincial councils; and 
partly of the decrees of the popes in 
former ages.-Cunningham. 

CANONRY. An ecclesiastical be
nefice attsching to the office of caflDn. 
It is only capable of being held by a 
person in pnest's orders, but no cure 
of souls belongs to it. It is not the 
proper subject-matter of ejectment. 
-1 M. 8r G. 626. . 

CANONS OF INHBRITANCB. The 
legal rules by which inheritances are 
regulated.-2 BI.208. 

CANTRBD or CANTJlBI' (from cant, 
i. e. a hundred, and Iret, a town or 
village). A hundred villages. In 
Wales the counties are divided into 
cantrtds, as in England into hun
dreds.-Cowel. 

CAPACITY. The ability which a 
man or body politic has to give or 
take lands or other things, or to bring 
actions.-2 BI. 290. 

CAPB. A writ used in the action 
of dower, and so called from the word 
cap', with which the writ commences. 
It is divided into cape magnum or 
grand cape, and cape parvum or petit 
cape. The writ of grand cape directs 
the sheriff to take into his possession, 
by the view of an inquest, a third of 
the lands, for the tenant's default in 
not appearing to the action, and then 
to summon the tenant to appear in 
court at Westminster to account for 
his prior nonappearances. The dis
tinction between grand and petit capes 
is this; that the former never lies 
after an appearance by the tenant in 
chief, while the latter issues after the 
tenant has appeared, and makes de
fault in any term lubuquetl' to his 
appearance.-l Rop. HuM>. and Wife, 
431,433. 

CAPB AD V ALBNTIAM. A spe
cies of cape lIIagnum, and lies when 
I am impleaded of certain lands and 
I vouch to warrant another against 
whom a summons atiWllrrantiwtldum 
has been awarded and he comes not 
at the day given; then, if the de
mandant recover against me, I shall 
have this writ against the vouchee, 
and shall recover so much in value of 
the land of the vouchee if he has so 
much; and, if he has not so much, 
then I shall have execution of such 
lands and tenements as deacend to 
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him in-fee simple; or, if he purchase 
afterwards, I shall have against him a 
re-summons; and if he can say no
thing, I shall recover the value. This 
writ lies before appearance.-Cuwel. 

CAPIAS. By the 2 William 4, c. 
39 called the Uniformity of Process 
A~t, it was enacted, that in the com
menc£'ment of all personal actions 
where the plaintiff intended to arrest 
the defendant and hold him to bail, 
it should be done by a writ of cap~. 
This is a writ directed to the shenff 
of the county wherein the defendant 
resides, commanding him to take the 
defendant, and safely keep him until 
he shall have given bail, or I!lade a 
deposit of the amount for whIch he 
was arrested, together with such fur
ther charges as the law prescribes, 
&c. The writ of capias however is 
now no longer used for commenc!ng 
an action; for by the I & 2. V ~ct. 
c. no, being the act for abohshmg
arrest for debt, it is enacted (sec. 2) 
that all personal actions in her Ma
jesty's superior courts of law at W es~
minster shall be commenced by wnt 
·of summons. This act, after reciting 
that the present power of arrest is 
unnecessarily extensive and severe, 
enacts that the plaintiff, previously 
to arresting the defendant upon. a 
writ of capias, shall show to the satis
faction of one of the judges that he 
has good cause for making such an 
arrest, as by showing that unless ~e 
is immediately apprehended he. wdl 
quit the kingdom, &c.; a wnt of 
capias therefore is now only resorted 
to after the action has been actually 
commenced by a writ of summons. 

CAPIAS AD AUDIBNDUM JUDI
CI·UK. In case a defendant be found 
guilty of a misdemeanor (the trial 
of which may, and usually does hap
pen in his absence) a writ, sc? callt;d, 
IS awarded and issued, to bnng hIm 
to receive his judgutent.-4 Bl. 375. 

CAP 

CAPIAS AD RBSPONDBNDUK. A 
writ formerly in use, where an origi
nal was sued out, &c. to take the 
defendant and make him answer the 
plaintiff.-3 Bl. 281. 

CAPIAS AD SATISPACIBNDUM, 
(in practice frequently called shortly 
a Ca. Sa.) A writ of executio~ which 
a plaintiff takes out after haVIng re
covered judgment against the ?efen
dant; it is directed to the sheriff and 
commands him to take the defendant 
and safely keep him in order that he 
may have his body at Westminster 
on a day mentioned in the writ to 
make the plaintiff satisfaction for his 
demand.-3 Bl. 415. 

CAPIAS CUI[" PROCLAMATIONS. 
When a plaintiff is desirous of pro
ceeding to outlawry against a defen
dant after the .. distri~as" h~ been 
returned "non est mventus and 
.. nulla bona," he may sue out a writ 
of exigent, and with it a writ of 
.. procla,,"!Iion." B~ this l~tter writ, 
which recItes the wnt of eXIgent, the 
sheriff is commanded to proclaim the 
defendant on tltree several days, ac
cording to the form of the statute, that 
he may render himself, &c. By ·stat. 
31 Eliz. c. 3, s. I, one of these pro
clamations must be at the county 
court or hustings, one at the general 
quarter sessions, and one other shall 
be made one month at least before 
the quinto e:mcfu. on a Sunday, by 
affixing the same on the church or 
chapel doors of the defendant's pa
rish. Upon the return ?f the writs 
of exigent and proc:lamatio~ the ca
pias utlagatum will be Issued.-I 
Arch. Pro 121, 122. 

CAPIAS PRO FINB. Formerly 
when judgutent was given for a plain
tiff in an action it was considered that 
the defendant should be either amerced 
for his wilful delay of justice in not 
immediately obeying t~e !ting:s writ 
by rendering to the plamtiff' his due, 
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Ol' be taken up, ctJpialur, till he paid 
a fine to the king for the public mis
demeanor which was considered to 
be coupled with the private injury in 
such a case.-3 BL 398. 

CAPIAS UTLAGATUH. A writ 
~at is used for the purpose of 8n'est-
1~ a man who has been outlawed' 
it IS directed to the sheriff, and com~ 
mands him to apprehend the person 
outlawed for not appearing, and to 
keep him in safe custody until the 
day mentioned in the writ, in order 
that he may be presented befOl'e the 
court to be dealt with fOl' his con
tempt.-3 BL 284. 

CAPIAS IN WITBBRNAH. A writ 
which lies where a distress taken is 
driven out of the county, so that the 
sherifi' cannot make deliverance in 
replevin, commanding the sheriff to 
take as many beasts of the distrainer, 
&c.-Tomlim. 

CAPIATUR. See Capias pro Fine. 

CAPITA (distribution per). In the 
distribution of the persona! estate of 
a person dying intestate tlte claim
ants, or tlte persons who by law are 
ell:titled to such personal estate, are 
B8l~ t? tak~ per Ctfpita when they 
claim m thell' own nghts as in equal 
degree of kindred, in contradistinc
tion t? claiming by right of repre
sentauon, or per ,n",." as it is 
termed. As if the next of kin be the 
intestate's three brotlters A Band 
C; here his effects are divided into 
three equal portions and distributed 
JIll" capita, one to each: but if A (one 
of tltese brotltl'l'S) had been dead and 
had left three children, and B (ano
ther of these brothers) had been dead 
alld had left two; tlten tlte distribu
~on would h~ve bee~ by representa
tion, or JIll" 'nrpe' as It is termed, and 
one tltird of the property would have 
gone to A's three children, anotlter 
tltird to B'B two children, alld the 

remaining tltird to C, tlte surviving 
brother.-2 BL 617. 

CAPITA (sueeession per). When 
the claimants are the next in degree 
to the ancestor in their own right and 
not by right of repre'e1ltation. And 
see the last title.-2 BI. 218. 

CAPITAL. The punishment of 
death is frequently termed capital 
punishment; and tltose offences are 
~alled capital offence, for which death 
18 the penalty allotted by law. The 
us~ of the term may probably have 
&rlBen from tlte dectJpitation which in 
former times was a common mode of 
executing the sentence of death, and 
which is prescribed in some of the 
statutes against traitors even now re
maining in force. The extreme sen
tence of the law, however, has for 
many years been carried into effect 
against all offenders by hanging them 
by the neck. The offences which are 
still eapi~! offences have by the hu
mane spmt of modern legislation 
been recently much diminished, alld 
now only include high treason, mur
der,. rape, and unna~al offences, 
setting fire to any king's ship or 
~tOl'es, the causi~g injury to life with 
mtent to commIt murder, burglary 
accompanied witlt an attempt at 
murder, robbery accompanied witlt 
stabbing ol' wounding, setting fire to 
a dw.ellingh?use any person being 
therem, setting fire to or otherwise 
destroying ships witlt intent to mur
der ally person, exhibiting false lights 
w!th intent to brin~ ships into danger, 
~ll'ftcy accomP":D1ed by stabbing, 
notous destrucuon of buildings.-
1 St_rt', BL 128, n. (k). 

CAPITALB. A thing which is 
stolen, or tlte value of it. 

• CAPITB (from ctJput, a head or 
king; unde tenere in ctJpite, est te
nere de rege, omnium terrarum ctJ

pite). All tenures were either derived 
or supposed to be derived from tlte 
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king as lord paramount; such as 
were held immediately under him in 
right of his crown and dignity were 
called his tenants in capite or in chief; 
and the tenure by which they held was 
called !enUTII in capite.-2 BI. 69, 60. 

CA.PITILITIUJI. Poll money.
Blount. 

CA.PITULA. RURA.LIA.. Clerical 
assemblies or chapters held by the 
rural dean and parochial clergy within 
the precinct of every distinct deanery ; 
at first every three weeks, then once 
a month, and more solemnly once a 
quarter.-PaTOCh. Antiq. 640; C_I. 

CA.PTION (captio). This word has 
several significations. When used 
with reference to an indictment it 
signifies the style or preamble or 
commencement of the indictment; as 
used in reference to a commission it 
signifies the certificate to which the 
commissioners' names are subscribed, 
declaring when and where it was ex
ecuted. The act of arresting a man 
is also termed a caption.-Bum',J",t. 
tit. Indictment; Cunningham. 

CA.PTURB (captuTa). An arrest, 
or seizure; but is applied more par .. 
ticularly to prizes taken by privateers 
in time of war, which are divided 

.. between the captors.-Cunningham; 
2 Stephen', BI. 80. 

CA.PUTA.GIUJI. Some define it to 
be head or poll money, or the pay
ment of it; others say It is the same 
as chevagium. - Cowel. 

CA.PUT BA.RONIAL The castle or 
chief seat of a nobleman, which, if 
there be no son, must not be divided 
amongst the daughters as in the ease 
of lands, but descends to the eldest 
daughter.-C_I. 

CA.PUT JUUNII. Used in our 
records for Ash Wedneaday, being 
the head, beginning, or first day of 

the Lent fast.-PaTOCh. Antiq. 132; 
C_I. 

CA.PUT LUPINUJI. Formerly an 
outlawed felon was said to have caput 
lupinum (the hlllJd of a -If), and 
might, like that animal, be knocked 
on the head by anyone who might 
meet him.-Cowel. 

CA.RCA.N. By some defined to be 
a pillory.-Cow.l. 

CA.ROOJlB. Would seem to Big .. 
nify a licence granted by the lord 
mayor of London to keep a cart.
Com. Dig. Bien., (B.); 2 Yem.83. 

CARRIBR. A common carrier is 
one who undertakes to transport from 
place to place for hire the goods of 
such persons as think fit to employ 
him. Such is a proprietor of waggons, 
barges, lighters, merchant ships, or 
other instruments for tile public con .. 
veyance of goods.-l Smith', L. C. in 
note. to Cogg' v. BernaTd, 101. A 
person who conveys passengers tmly 
IS not a common carrier.-Alton v. 
Beaven,2EIp.633; ChTiatiev. Grigg., 
2 Camp. 79. 

CA.RRYING COSTS. A verdict is 
said to caTTY coati when tile party for 
whom the verdict is given becomes 
entitled-to the payment of his costs 
as incident to such verdict. Where 
the damages given by a verdict are 
under forty shillings, the party ob .. 
taining such verdict is usually not en
titled to his costs, and such a verdict 
is therefore said not to carry costs. 

CARTA DB FORBSTA.. A charter 
of the forest (confirmed in parlia
ment 9th Hen. 3), by which many 
forests unlawfully made, or at least 
many precincts added by unlawful 
encroachments, were diaaffOTuted.-2 
St~hen', BI.19; 3 Hallam', Mid. Ag. 
222; 1 Bmu, 264. See tit. (;harta. 
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CARUO. An immunity or pri
vilege.- Cawel. 

CART BOTB. Wood employed in 
the making and repairing implements 
of husbandry.-2 BI. 36. 

CARUCAGE (carUCllgil&m). A tax 
or tribute formerly imposed on every 
plough for the public service.-Cowel. 

CARUCATARIUS. He who held 
land in carvage, in socage, or plough 
.tenure.-Ibid. 

CARUCATA or CARVB of LAND 
(carl&Cata temoE). A \,loughland. It 
was a certain quantity of land (by 
some said to be 100 acres) by which 
the king's subjects have been some
times taxed; whence the tribute le
vied upon a carve of land was called 
cartu:agium.-Bracton. 

CASB, Action upon. That form of 
action which is adopted for the pur
pose of recovering damages for some 
lDjury resulting to a party from the 
wrongful act of another. It is called 
an action upon til. caN (.uper cIlIUm), 
because the original writ by which 
the action was formerly commenced 
was not conceived in any fixed form, 
but was framed and adapted to the 
nature and circumstances of the par
ticular case. The injuries to which 
it is most usually applied as the re
medy, are ~uch as result from negli
gence or carele88ne88, as distinguished 
from those which are committed with 
design, and which usually form the 
subject of an action of trespass. See 
Com. Dig. tit Actioll upon th, CaN 
(A.); 6 B"rr. 2826; 1 Ch. PI. 127, 
133, 61h edit. 

CASBLITE. A Saxon word sig
nifying a mulct.-Cowel. 

CASSETUR BRBVE. A judgment 
so termed, because it commands the 
plaintiff's writ to be qUlllh,d. An 

entry of a calNtur brew. is usually 
made by the plaintiff in an action 
after the defendant has pleaded a 
plea in abatement which the plaintiff 
IS unable to answer, and therefore 
wishes his informal writ to be quashed 
in order that he may sue out a better. 
See Tidd', Jo'orma; 3 Chit. Plead. 1063, 
6th edit. 

CASTBLLAIN (clllte/lanw). The 
owner or proprietor of a castle; also 
the constable of a fortress.-Bract.; 
Cowtl. . 

CASTELLARIUM, CASTBLLARII. 
The jurisdiction of a castle.-Ibid. 

CASTBLLORUM OPERATIO. Ser
vice, labour, or tribute, required by 
lords of their inferior tenants for the 
building or repairing of their castles. 
-Ibid. 

CASTIGATORY POR SCOLDS. If 
a woman is indicted and convicted 
for being a common scold she shall 
be sentenced to be placed in a cer
tain engine of correction called the 
trebucket, ca.tigatory, or cuc/ciflg stool, 
which in the Saxon language signifies 
scolding stool, though now corrupted 
into ducking stool, because the judg
ment is, that when she is ~laced 
thereon she shall be plunged 10 the 
water for her punishment. - 4 BI. 
168. 

CASTING AN ESSOIN. Alleging 
an excuse for not appearing in court 
to answer the action.-1 &Uon, 4; 
1 Roper an HUIb. and Wife, 430. See 
also tit. Euoin. 

CASTLB GUARD RBNTS. The 
same as C/J$t!e.tIlIJrd, which see next 
title. 

CASTLE-WARD (castwgaTdum vel 
tIlIJTdum cam). Was an imposition 
laid upon those persons who lived 
within a certain distance of any castle 
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towards the support and maintenance 
of such as watch and ward the castle. 
COWIII. 

CASTRATION (mayhem by). An 
offence which defines itself, and which 
by our old writers was held to be fe
lony.-4 Bl. 206. 

CASU CONSIJULI. A writ of entry 
granted where a tenant by the cur
tesy or tenant for life aliens in fee or 
in tail, or for another's life; and is 
brought by the person entitled to the 
reversion against the party to whom 
such tenant has so aliened to his 
prejudice. It derives its name from 
the circumstance of the clerks in 
chancery having by common consent 

• framed it after the likeness of a writ 
termed casu prOlliso, in pursuance of 
the authority given them by statute, 
and which also empowers them to 
frame new forms of writs (as much 
like the former as possible) whenever 
any new case arises in chancery re
sembling a previous one, yet not 
adapted to any of the writs then in 
existence.-La Termll de la Ley. 

CASU PROVISO. See tit. Entry in 
ClUUprOlliso. 

CASUAL EJ'ECTOR. The nominal 
defendant Richard Roe, in an action 
of ejectment is so called, because by 
a legal fiction he is supposed casuslly 
or by accident to come upon the land 
or premises and turn out the lawful 
possessor. See also tit. EjeCIme1lf. 

CASUS OMISSUS. Signifies that 
some particular thing is omitted, or 
not provided for by statute, &c. 

CATALLIS CAPTIS NOMINE DIS
TRICTIONIS. A writ that lay against 
a house within a borough, for the 
rent of the same, and authorises a 
man to take the doors, windows or 
gates by way of distress for the rent. 
-Old Nat. Br.lI. 66; Cowel. 

CATALLIS REDDENDIS. A sort 
of writ of detinue which lay against 
a man for detaining goods which 
were delivered to him to keep until 
a certain day, and he does not de
liver them after demand made for 
them when such day arrlves.-Reg. 
Orig.; COWlll. 

CATALS (cafalla). Goods and 
chattels. See tit. Chatte". 

CATCB-LANDS. Lands in Nor
folk apparently belonging to no pa
rish, so that the minister who first 
seizes the tithe does by that right of 
pre-occupation enjoy it for that year. 
-Cowel. 

CAUSA MATRIMONII PR..£LO
CUT!. A writ that formerly lay 
where a woman had given lands to a 
man in fee simple with the intent 
that he should marry her, and he 
refused to do so within a reasonable 
time after having heen required to 
do so by the woman.-3 Bl. 183; 
Reg. Orig. 233. 

CAUSAM NOBIS SIGNIPICES. A 
writ which formerly lay to a mayor 
of a town or city, who, after having 
been commanded by the king's writ 
to give seisin unto the king's grantee 
of any lands or tenements, had de
layed to do so, commanding him to 
show cause why he so delayed the 
performance of his charge.-Cowel. 

CAUTIONE ADMITTENDA. A 
writ which lies against a bishop for 
holding an excommunicated person 
in prison for his contempt, notwith
standing his having offered sufficient 
pledges to obey the orders of the holy 
church for the future.-Cowel. 

CAVEAT. A process used in ihe 
spiritual court to prevent the proving 
of a will, or the granting of adminis
tration, or the institution of a parson. 
When a caveat is entered against 
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proving a will, or granting admiois
Il'ation, a suit usually follOWll to de
termine either the validity of the 
testament, or who has a rignt to ad
miniater. This claim or obstruction 
by the advene party is an injury to 
the party entiued, -and as such is 
remedied by the aentence of the spi
ritual court, either by establishmg 
the will or granting the adminisll'a
tion.-3 Bl. 98, 246. 

CAVBAT BMPTOR (let tile buyer 
HulaTe). A maxim oflaw applicable 
to the sale of goods and chattels, 
under the authority of which a vendor 
is not bound to answer for the good
ness of the wares he aells, unless he 
expressly warrant, them to be sound 
ana good, or unless he knew them to 
be otherwiae, and hath uaed any art 
to disguise them; and this is so al
though the price was such as is usu
ally given for a 80und commodity. 
Every affirmation, however, at the 
time of sale, is a warranty, if it ap
pears to have been 80 intended.-
2 Steph",', Bl. 126; 1 Smith', L. C. 78. 

CA VBRS. The miners in Derby
shire who are given to pilfering and 
stealing, and such like crimes, are 80 
termed.-Cunningham. 

CAY AGIUM. A duty or toll paid 
to the king for landing goods at some 
quay or whar£-CoweL 

CBNBGILD. A mulct or fine paid 
by one who kills another to the re
latives of the deceased, by way of 
expiation.-Spelman. 

CENNINGA. Notice given by a 
buyer to a seller that the thing sold 
was claimed by another, in order that 
he might appear to justify the sale. 
-CoweL 

CENSUALBB. Those persons who, 
to procure the protection of the 
church, bound themaelves to pay an 

annual tax or quit rent out of their 
estates to a church or monasteJy. A 
species of the eblati.- Rob. Chao Y.; 
Tomlin •• 

CENSUMORTBIDUS. A deadrent; 
the same as what we call mortmain. 
-C_L 

CBNSURB (Lat. .... IUI). Is a cus
tom which prevails in divers m8llOl'll 
in Cornwall and Devon, of calling all 
residents therein above the age of 
sixteen years to swear fealty to the 
lord, to pay 11 d. per poll. and 1 d. r
linn. ever after as cert·monelf or com
moll fin., and these thus sWorn were 
called censors.-Surwy of the Dru:hy 
nf Cmavltdl; Cunningham. 

C B N T B N A R II. Officers, petty 
judges, or baili1Fs, who exercised their 
jurisdiction over ten tilhing' or a hun
dred.-1 BL 116, 116. 

CEPI CORPUS. When a writ of 
capias is directed to the sheriff to 
execute, he is commanded to return 
it within a certain time, together with 
the manner in which he has exe
cuted it; if the sheri1F has taken the 
defendant, and has him in custody, 
he returns the writ, together with an 
indoraement on the back, stating that 
he has taken him, which is techni
cally called a return of cepi MrpIU.-
3 BL 288. 

CBRTAINTY, i" Pleading. The 
word is uaed in pleading in the two 
different senses of distinctness and 
particularity. When in pleading it 
IS said that the issue must be _tam, 
it means that it must be particular or 
'puifo:, as opposed to undue gene
rality.-Steph. PI. 143. See also Be:r 
v. H",."" Cowp.682-

CERTIPICANDO DB RECOGNI
TIONE STAPUL&. A writ formerly 
in use directed to the mayor of the 
ltaple, commanding him to certify to 
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the Lord Chancellor a statute staple 
taken before him in a case where ibe 
party bimseIf detained it, and refused 
to bring it in. - Reg. Orig. 162; 
CoweL 

CBRTIPICATB, Trial by. A trial 
now little in use, and is resorted to 
in cases where the fact in issue lies 
out of the cognizance of the court, 
and the judges. in order to determine 
the question, are obliged to rely on 
the solemn averment or information 
of persons in such a station as dords 
them the clearest and most compe
tent knowledge of the truth. Thus, 
when a custom of the city of London 
is in issue, such custom is tried by 
the certificate of the mayor and alder
men, certified by the mouth·of their 
recorder; so in the action of dower, 
when the tenant pleads in bar that 
the demandant was never acctmpled 
to her alleged husband in lawful ma
trimo"y. and issue be joined upon 
this, the court awards that it be tried 
by the diocesan of the ;place where 
the parish church in which the mar
riage is alleged to have been had is 
situate, and that the result be cer
tified to them by the ordinary at a 
given day.-3 BI. 333; StBph. on PI. 
112, 113; Co. Lift. 74. 

CBRTIPICATION OP ASSISB OP 
NOVBL DISSBISIN (cmifirolio IJIIisc 
ftDII.e diaeiaiRdl). A ·writ which was 
formerly in use, and was granted for 
the re-examination or review of a 
matter pBBBed by IIssiIe before any 
justices. It was directed to the she
rift', and called both the party for 
whom the lllliu passed, and the jury 
that was impanelled upon the same, 
before the said justices at a certain 
day and p'ace.-Brllct. lib. 4, c..19; 
Hun .. ', MiM'Of' of Jmt. lib.3; COlIIeI. 

CBRTIORARI. An original writ, 
issuing sometimes out of the Cburt 
of King's Bench and sometimes out 
of Chancery. It is usually resorted 

to IIhortly before the trial, to cm1ih 
and remove any matter or cause, With 
all the proceedings thereon, from 
some inferior court into the Court of 
King's Bench, when it is surmised 
that a partial or insufficient trial will 
probably be had in ·the court below. 
-4 Vin. Abr. 329; 4 BL 320. 

CBRT-MONBY. Head money, or 
a common fine paid annually by the 
resiants of severaI manors to the lords 
thereof, fWO ""to Ie/If, for the certain 
keeping of the leef; and sometimes 
to the hundred, as is the case with 
the manor of Hook, in Dorsetshire, 
which pays ""t-monty to the hundred 
of Egerton. In ancient records this 
is called «rtum leta:.-Cowel. 

CBRVISARII. Certain tenants 
were so called among the Saxons, 
who were liable to the ,Payment of a 
duty called drinclean; It is said they 
were so called from cervisia, ale, that 
being their chief drink.-Cowel. 

. CBSSAT EXBCUTIO. The sus
pending or stopping of execution. If 
m an action of trespass against two 
persons judgment be given against 
one, and the plaintiff takes out exe
cution againstnim, the writ will abate 
as to the other, because there must 
be a ceuaf uecutio until it is tried 
against the other defendant.-Toml. 

CBSBA VIT. A writ that formerly 
lay in various cases. It was gene
rally sued out against a person for 
having neglected for two years per
forming such service or paying such 
rent as he was bound to by his te
nure, and at the same time had not 
upon his premises sufficient goods or 
cattle to be distrained.- Cowel. It 
also lay where a religious house had 
lands given it on condition of per
forming some certain spiritual ser
vice, as reading prayers, giving alms, 
and neglected it; and in either of 
the above cases, if the _ or neg-
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lect had continued for two years, the 
lord or donor and his heirs had a 
writ of _lIit to recover the land 
itself, 110 quod tIIH"., in facimdu _
tlitiu ptJ1" biennium jam CAWlvit.-3 B!. 
231. 

CBSSB. In 22 Hen. 8, c. 3, it 
seems to signify an assessment or 
1aX.-Cunningham. 

CBSSBR. The act of ceasing, 
giving over, finishing, or departing 
from,&c. 

CBSSIO BONORUM. The yielding 
up or ceding of goods or property. 
The law of cellion introduced by the 
Christian emperors, provided that if 
a debtor crded or yielded up all his 
fortune to his creditors, he should be 
secured from being dragged to a gaol, 
.. olnui quoq'" CDrpc>ra!i cruciatu Ie

moto:' -2 Bl. 473. 

CBSSION. Ceding or yielding up. 
By stat. 21 Hen. 8, c. 13, if anyone 
having a benefice of 81. ptJ1" annum 
or upwards, according to the then 
present valuation in the king's books, 
accepts any other, the first shall be 
adjudged void unless he obtains a 
dispensation, which no one is entitled 
to have but the chaplains of the king 
and others therein mentioned, the 
brethren and sonsof lords and knigh ts, 
and doctors and batchelors of divinity 
and law admitted by the universities 
of this realm; and a vacancy thus 
made, for want of a dispensatIon, is 
called Cfuion.-l BI. 392. 

CESSION, Law tf. See tit. Ceuw 
Bl>norum. 

CBSSOR. He who neglects or 
ceases so long to perform a duty that 
he thereby incurs the danger of the 
law.-Old Nat. Brev.j COWl!. 

CBSSURB or CBSSBR. The act of 

ceasi~, giving over, finishing, or 
departing from, &c. 

CBSTUI QUB TRUST. He for 
whose use or benefit anot}ler is in
vested or seised of lands or tene
ments; or in other words, he who is 
the real, substantial, and beneficial 
owner of lands which are held in 
trust.-See 1 Cmile', Dig. 411; Tag, 
La", Glou. 

CBSTUI QUB USB. He for whose 
use lands or tenements are held by 
another.-2 B!. 328. 

CBSTUI QUB VIB. He for whose 
life lands or tenements are granted. 
Thus, if.A. grants lands to B. during 
the life of C., here C. is termed the 
cam; que vie.-2 B!. 123. 

CHA.CBA. The road or way through 
which cattle are driven to pasture, in 
some places called a droveway. It 
is also sometimes used for a chaae or 
station of game more extended than 
a park, and yet less than a forest. 
It also sometimes means the liberty 
of cluuillg or hunting within such 
district. - Cartular. Abb.,t. GIa~ton. 
MS. j"ol. 70; Cowe!. 

CHAPBW AX. An officer in chan
cery, who fits the wax for the sealing 
of writs and other instruments.
Cowel. 

CHAIRMAN 011' COMMITTBBS OP 
THB WHOLB HousB. At the com
mencement of every new parliament, 
each of the two Houses respectively 
selects from its own body a member 
to preside over its proceedings whilst 
the House is in committee. The 
officer so appointed is called .. The 
Chairman of Committees of the whole 
Hpuse," and exercises the same au
thority in a committee of the whole 
House as does the Speaker on ordi
nary occasioD& 
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CH LX NG A mp t s cal d. of eq sts are eli re up a 
It is thus used. The merchants of II solemn occasIOns. He dIsposes of 

e s Ie qu e to e ed di rs th wo 0 tat to e rri b 
new impositions, as chalking, ironage, II fore the king when he comes to the 

ar Je, c. Ro Pa 50 dID ; par am t, nd oe on he igh 
C"wel. II hand of the sword, next to the kIng s 

pe: m. H as e are p vid 
CH LL NG (F ch I ). An II ~ng all things in th~ House of Lo~ 

g m e e p la nt. T hI 
exceptIon ~en eIther agams~ per- II belongs livery and lodgings in the 

ns t ng- rso, JU rs, ki s urt, &c nd he n ma 
eIther o~e ~~ mo: of them; th.71gs. II usher of the black rod, yeoman 

a c 10 er are 0 us r, . e de is ut rity 
kInds of challenge; eIther to the 11Th t ffi f tho 

ay by hic is ea t wh Ie . ere are wo 0 cers 0 18 name 
. m e ng e he er, ho er 

J~tas It stands array;d m ~he pa7U!1, II wont to keep a controlment of the 
.. esqarpan c ~n n pelo' ce a e s dc tai 

winch the JUrors' names are wntten; II k :I f th h- ' d ds 
to he 01 by wh' him nt t;Y\~ a~ t~as,:! a~f {:~o~ea; 

the several particular persons or heads II h th I f th 1.. g' . th . A all sury were e eagues 0 e lUn s 
lIT .-:- om 1$. c ge pT ece ors nd ve anc' nt k 

to the array IS at once an exceptIOn II D d B'- k Book ,j the "'-. th hi' . h '._ as OIIIes ay, we oJ La-
w p e, wee ry che er em n. Cu in am 

are arrayed; and It .m~y be made II 
on acc nt f p--'tj ty, s e 

default in the shenff or hIS under II HA BE 0 TH K G ( egi 
c w ! ay t p el as .a,...,.'" The ports and harbours of 

where the panel was arrayed at the II our king 0 we for erl so Ie 
mi ti or nd th dir tio of -Cowel 

eIther the plamtiff or defendant in II 
e c se &c his ou b a od 

ground for a challenge to the array. 
al ge to t po e p' ns 

to particul4r jurors; and seem to an
er e 11$'0 j ic" in e 'vil 

and canon laws. Challenges to the 
lis f t j (ho e' dg of 

fact) are by SIr Edward Coke re
ce to ou he s: riz pr fer 

hmzoris respectum; propter defectum; 
opl air tun a pr fer lic m. 

-For further informatIOn on this 
ad see B 35 to 3. 

HA PA Y or H MP T 
That species of maintenance which 
co sts n t p h ng i re 
in the thing in dispute, with the ob
jec of ai in g d in par 
in the litigation.-2 Inst. 484, 562, 
56 S nle v. ""e 7 ng 78 
Stevens v. Bagwell, 15 Ves. jun. 139. 

A PE E or CHAMPERTOR 
He who is t;uilty of he ffe e 
cha per • A b gainor, urchaser 

l or promoter 0 0 erp so's ts 
ae . ns la -4 Bl 135 See last 

C M RL IN ca',,_rar s). A tit! 
high officer of state Various great II e. 

ffic s cal d; s rd 
Great Chamberlain of England, Lord II CHAMPION. He who, in the trial 

ha er n f' he H seh d, by tt fo ht th for e an 
Chamberlain of the Exchequer, &c. II or demandant.-3 BI. 339. Those 
oLd a er n e ys we al cal d c mp S 0 gh 

of Westwinster Hall and the Court II personally their own cause.-Bract. 
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CHAKPION OP THB KING (etJmpio 
,..giI). An officer whOlle office it was 
at the coronation of our kings to ride 
into Westminster Hall armed cap·a. 
p~, when the king was at dinner 
there, and throw down his gauntlet 
by way of challenge, pronounced by 
a herald, that if any man shall deny 
or gainsay the king's title to the 
crown, he is there ready to defend it 
in single combat, &e.; which being 
done, the king drinks to him, and 
sends him a gilt cup, with a cover, 
full of wine, which the champion 
drinks, and has the cup for his fee.
Cowel. 

CHAN CELLO R (Cance!lariUl). 
There are many officers bearing this 
title; those however which it will be 
necessary to mention here, are, 1st. 
The L""d Chanc.Uar; 2d, the Chan. 
cellor of the Ducl,y oj" LanetJlter; 3d, 
the ChanreUar oj" a diocese; 4th, the 
Chancel1m- 'If the Ezchequer. The Lord 
Chancel1m- is the presiding judge in 
the Court of Chancery; he is created 
by the mere delivery of the king's 
great seal into his custody, whereby 
he becomes, without writ or patent, 
an officer of the greatest weight and 
power of any now subsisting in the 
kingdom, and superior in point of 
precedency to every tempolal lord. 
He is a privy councillor by his office, 
and prolocutor of the House of Lords 
by prescription. To him belongs the 
appointment of all justices of the 
peace throughout the kingdom. 
Being formerly usually an eccle· 
siastic (for none else were then ca· 
psble of an office 80 conversant in 
writings) and presiding over the royal 
chapel, he became keeper of the 
king's conscience, visitor in right of 
the king of all hospitals and colleges 
of the king's foundation, and patron 
of all the king's livings under the 
value of twenty marks per annum in 
the king's books. He is the general 
a-uardian of all infants, idiots, and 
funatics; and has the general super· 

intendence of all charitable uses in 
the kingdom. And all this over and 
above ihe vast and extensive juris
diction which he exercises in his ju
dicial capacity in the Court of Chan
cery. The Chancellor 1 the Duchy of 
Lancaster is the chie judge of the 
duchy court, who in difficult· points 
of law is usually assisted by two 
judges of the common law to decide 
the matter in question. This court 
is held in Westminster Hall, and was 
formerly much used in relation to 
suits between tenants of duchy lands, 
and against accountants and others 
for the rents and profits of the said 
lands.-C"nningham. The Chancellor 
0/. a Diocae or of a Biahop is an offi
cer appointed to hold the bishop'S 
courts for him, and to assist him in 
matters of ecclesiastical law; who, 
as well as all other ecclesiastical offi
cers, if lay or married, must be a 
doctor of the civil law, 80 created in 
some university.-l 8/. 382. The 
Chancel1m- of the Exchequer is also a 
high officer of the crown, who 8Ome· , 
times sits in court and in the ex· 
chequer chamber; and, together with 
the regular judges of the court, sees 
that things are conducted to the 
king's benefit. His principal duties, 
however, are not of a judicial chao 
racter, but concern the management 
of the royal revenue.-3 Bl. 44. 

CHANCE·KEDLEY. The acciden
tally killing a man in self-defence is 
so termed; as if, in the course of a 
sudden broil or quarrel, I, in the en
deavour to defend myself from the 
person who assaults me, accidentally 
kill him.-4 BL 184. 

CHANCERY (Cancellaria). The 
High COUI·t of Chance,'Y is the highest 
court of judicature in this kingdom 
next to the parliament, and of a very 
ancient institution. The jurisdiction 
of this court is of two kinds-ordi
nary and extraordinary. The ordi
nary jurisdiction is that wherein the 

DigitIZed by Google 



CHA ( 71 

lord chancellor, lord keeper, &c., in 
his proceedings and judgments, is 
bound to observe the order and me
thod of the common law; and the 
ertrtun'diRIJry jurisdiction is thatwhich 
this court exercises in cases of eqllity. 

The Ordiflllry Co"rt holds }!lea of 
recognizanceil acknowledged m the 
chancery, writs of ICire Juiu for re
peal of letters patent, writs of parti
tion, &c., and also of all personal 
actions by or against any officer of 
the court; and, by acts of parliament, 
of several offences and causes. All 
original writs, commi88ions of bank
ruptcy, of charitable uses, and other 
commi88ions, as idiots, lunacy, &c., 
iBBue out of this court, for which it 
is always open; and sometimes a ,u
perwdetu or writ of privilege hath 
been here granted, to discharge a 
person out of prison. An habeas cor
P"', prohibition, &c. mar be had from 
this court in the vacaUon, and here 
a ,,,bptena may be had to force wit
nesses to appear in other courts, 
where they have no power to call 
them.-4 Ind. 79; 1 Danll. Abr. 776. 

The :&traordinary Court. or Court 
of Equity, proceeds by the rules of 
.equity and conscience, and moderates 
the rigour of the common law, con
sidering the intention rather than the 
words of the law, equity being the 
correction of that wherein the law, 
by reason of its universality, is de
ficient. On this ground, therefore, 
to maintain a suit in chancery, it is 
always alleged that the plaintiff is 
incapable of obtaining relief at com
mon law j and this must be without 
any fault of his own, as by having 
lost his bond, &c., chancery never 
acting agaiRlt, but in 888istance of 
the common law, supplring its de
ficiencies, not contradictmg its rulell. 
-:TomIiRl; 3 BI. 47. 

CHANGER. An officer belonging 
to the king's mint, mentioned in the 
statute of 2 Hen. 6, c. 12, where it 
is also written after the old way, 

CHA 

changollr, whose businet18 was· chiefly 
to exchange coin for bullion, brought 
in by merchants or other&-C_I. 

CHAPELRY (capellaria). Thesame 
thing to a chapel as a parish is to a 
church, i. e. the precinct and limits 
of it.-Lea T.nne, • la Leg; COIIHII; 
6 J """' 608. 

CHAPITERB or CHAPITREB (Lat. 
capitala, Fr. chapit~). In our an
cient common law signify a summary 
of such matters as are to be inquired 
of or presented before justices in eyre, 
justices of assize or of peace, in their 
sessions. Britton. cap. 3, uses the 
word in this signification, and chapi
ters are now most commonly called 
artic/ea, delivered by the mouth of the 
justice in his charge to the inquest I 
whereas in ancient times (as appears 
by Brartan and Britton), they were, 
after an exhortation given by the jus
tices for the good observation of the 
laws and the king's peace, first read 
in open court, and then delivered in 
writmg to the grand inquest for their 
better observance.-Cawel. 

CHAPMAN. A dealer, a person 
who gains his livelihood by buying 
and selling. 

CHAPTBB. An assembly of clerks 
in a church cathedral, and in another 
signification, a place wherein the 
members of that community treat of 
their common affairB. It may be 
said that this collegiate company is 
termed chapter metaphorically, the 
word originally implying a little head; 
for this company or corporation is, 
as a head, not only to rule and govern 
the diocese in the vaeation of the 
bishopric, but also in many things 
to advise the bishop when the see is 
full.-lAI Terme. de la Ley. 

CUARGB and DI8CUABGB. A 
charge is defined to be an act done, 
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binding on the party who does it; 
and a dilllllarge is the undoing or re
moval of such charge. Lands are 
said to be charged when they are 
incumbered with any debt, rent, 
&c., as when they are conveyed to a 
mortgagee as securi~ for the repay
ment of money by hlm advanced to 
the mortgagor. A rent charge is 
where a man grants a rent to issue 
out of certain lands, and with a con
dition that if the rent be behind, it 
shall be lawful for the grantee, his 
heirs, and assigns, to distrain for the 
Banle.-Le. Tennes de la Leg. 

CHARGES. See tit. Charging parI 
of a Bill ;7& Chancery. 

CHARGING a De[B7&dal/t in e,m:u
tion. Taking him m execution; ar
resting him under the authority and 
by virtue of a writ of execution. . 

CHARGING PART of a Bill in 
Chancery. The plaintiff in a suit in 
equity, after setting forth the subject 
of complaint, adds such circum
stances by way of allegation as are 
calculated to corroborate his state
ment, or to anticipate and controvert 
the claims of his adversary; and such 
allegations are technically called 
charges, and the part of the bill in 
which they occur is termed the charg
ing part oj" the bill. 

CHARTA.. This word not. only 
signifies an instrument or deed in 
writing, containing the evidence of 
things done between man and man, 
but also any signal or token by which 
some estates are heleL-See Magna 
Charta and Carta de Foresta. 

CHARTEL. When controversies 
in law used to be suhmitted to the 
decision of a trial by battel, a letter 
of challenge (called a chat·tel) used to 
be sent by one of the combatants to 
the other.-Cowel. 

CHARTilR (Fr. chartres). A writ
ten instrument containing the evi
dence of thi~ done between man 
and man. ThlS word bears the Banle 
meaning as the word charta. They 
have been divided by Britton into 
charter. of the king, and charter. of 
private person.; the former signifying 
those by which the king passes any 
grant to any person or persons, or 
body politic; the latter, simply deeds 
and instruments for the conveyance 
of lands from one party to another. 
For the meaning of the phrase charter 
of affTeightmenl. see tit. Charter-party. 
-Kitchin, 114, 117; Cowel. 

CHARTERER. A freeholder is so 
termed in Cheshire.-Pet. Leg. Anti? 
366. He who charters a vessel 18 
also so termed. 

CHARTER 01' THE FOREST. A 
charter containing the laws of the 
forest; as the charter oj Canutu •. -
Fleta; Manwood; Cowel. See also 
tit. Carta de Foresta. 

CHARTER OP PARDON. That 
whereby a man is forgiven a felony, 
or other oft'ence committed against 
the king.-Cowel. 

CHARTER-LAND. Land held by 
charter, or written evidence; as free
hold land is at the present day.-2 
BI.90. 

CHARTER-PARTY (Lat. charla par
tita, i. e. a deed or writing divided). 
An instrument commonly called 
among merchants and seafaring men 
a pair of indenll&res. and contains the 
covenants and agreements made be
tween them concerning their mer
chandise and maritime aft'airs. Char
ter parties of affioeightment settle 
agreements as to the cargo of ships, 
and bind the master to deliver the 
goods in good condition at the place 
of discharge, according to agreement. 
-2 111.1. 673; CURllingltam. 
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CHARTIS RBDDENDIS. A writ 
which formerly lay against him who 
had charters of feoffment delivered 
him to be kept, and refused to de
liver them up again.-Le. Termes dII 
la Leg. 

CHASB (Fr. chlJll61'). This word 
has two significations in the common 
law. 1st, it signifies a driving of 
cattle to or from any place, as to ch/J# 
a distress to a castle or fortlet. 2nd, 
it signifies a place for the reception 
of deer and wild beasts of the chase 
generally, as the buck, doe, fox, 
marten, and roe, &c. A ChaM is not 
the same as a forest, or a park, but 
is- of a nature between the two, being 
commonly less than a forest, and not 
having so many liberties and privi
leges incident to it, and yet of r~er 
extent than a park, and stored With 
a greater diversity of game, and hav
ing more keepers to superintend it. 
And it is said by Crompton in his Ju
rildiction, 148, that a forest is no 
sooner in the hands of a aulQect than 
it loses its name, and at once becomes 
a chaM: so that one of the essential 
differences between a forest and a 
chase is. that the former cannot be 
in the hands of a subject, and the 
latter may; and from a park, inas
much as it is not inclosed, and has 
not only a larger compass and more 
game, but also a greater number of 
keepers and oflicers.-ManwoOO', Fo
rBsf Law; 41mt. 314; 2 Bl. 38. 

CHATTELS or CATALS (catalla). 
All things which are usually compre
hended under the name of goods 
come under the general name of chat
tel.. Chattel. are divided into two 
kinds, real and perl/mtJl. Chau,lI "BIlI 
are such as concern real estates, or 
landed property, and are so called 
because they are interests issuing out 
of such kind of property; as the next 
presentation to a church, terms for 
years, estates by statute merchant, 
statute staple, elegit, &c. eltaltell 

perIORal are generally such as are 
moveable and may be carried "bout 
the perlOR of the owner wherever he 
pleases to go; such as money, jewels, 
garments, animals, household furni
ture, and almost every description of 
property of a moveable nature.-2 
Bl. 386, 386. Things personal, how. 
ever, are not confined to moveables; 
for as things real comprise not only 
the land itself, but such incorporeal 
rights as issue out of it, so things 
personal include not only thos'l tan
gible subjects of property which are 
capable of locomotion, but also the 
incorporeal rights or interests which 
may grow out of or be incident to 
them. This class (to which may be 
assigned the term of incarporBllI chat
tell) comprehends, among other sJ.>e. 
cies, patent right, or the exclUSIVe 
privilege of selling and Fublishing 
particular contrivances 0 art, and 
copyri~t, or the exclusive privilege 
of sel . and publishing particular 
works 0 literature.-2 Stephen', Bl. 
72. 

CHATTBL INTEREST. An in
terest, property, or estate in chattels, 
is so termed. It is more frequently 
applied to an interest or property in 
cluttteis rBllI, as in terms for years, 
the right of presentation to a church, 
&c. 

CHAUD-MEDLEY. The killing of 
a man in an affioay in the ItBtJt of 
blood, and while under the inftuence 
of passion; and is thus distinguished 
from chafICB'medley, which is the kill. 
ing a man in a ctJIual affioay in self· 
defence.-+ Bl. 184. 

CHAUMPERT. A species of tenure 
mentioned in 36 Ed. 3. 

CHAUNTRY. A church or chapel 
endowed with lands or other yearly 
revenues, for the maintenance of one 
or more priests to sing mass daily for 
the soulS of the donors, and such 
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others as they appoint.-Les TIl'I'mBI 
de 14 Ley. 

CHAUNTRY RBNTS. Such rents 
as the tenants or purchasers of chaun
try lands paid to the crown.-Cuwel. 

CHECK-ROLL. A book or roll 
wherein are written the names of 
those who are attendants and in pay 
to the king or other great personages. 
-Cuwel. 

CHERIIANCE. An unlawful bar
gain or contract.-37 Hen. 8, c. 9, as 
cited in Wishaw. 

CHEVAGE or CHERAGB. A sum 
of money paid by those who held 
their lands in villenage to their lord, 
as an acknowledgment of their de
pendence. It is also sometimes used 
for a sum of money given by one man 
to another of power and authority, 
for his maintenance and protection. 
Us Termes de 14 Ley. 

CHEV ANTIA (Fr. chevariee). A 
loan or an advance of money upon 
credit.-Mon. Ang., tom. I, p. 629; 
COWl/I. 

CHEVISANCB (from the Fr. che
vir). An agreement or compoaition 
made between a debtor and a cre
ditor. But in our statutes it is more 
frequently used for an unlawful bar
gain or contract.-Cowel. 

CHIEP, Dec14ringin. Signifies the 
same as "dec14ring absolutely j" which 
see. 

CHIEP, Eramination of Witness in. 
Every witness who gives his tes
timony in a trial at niai prius is first 
examined by the counsel of the party 
on whose behalf he is called; and 
this first examination is termed his 
examination in cllief. He is then 
subject to crosa-examination by the 
counsel on the other side; which 

cross-examination may be in its turn 
succeeded by a re-examination by 
the counsel who called him.-3 C. I!r 
P.1I3. 

CHIEP-RENTS (reddin" capitale.). 
Those of the freeholders of manors 
are frequently so called, and they 
are also sometimes denominated quit 
rents, quieti redditus; because thereby 
the tenant goes quit and free of all 
other services.-2 BI. 42. 

CHIEP, Tenants in. All the land 
in the kingdom was supposed to be 
holden mediately or immediately of 
the king, who was styled the lord 
paramount, or above all; and those 
that held immediately under him, in 
right of his CroWD and dignity, were 
called his tenants in capite or in 
chief, which was the most honourable 
species of tenure, but at the same 
orne subjected the tenant to greater 
and more burdensome services than 
inferior tenures did.-2 BI. 69. 

CUILD. This word, as used in 6 
Geo. 4, c. 83, s. 4, applies to legiti
mate children only; and therefore a 
bastard does not come within the 
provisions of that act of parliament. 
-R.g. v. Mande, 6 Jur. 646. 

CHILDWIT. The custom of taking 
a fine or penalty of a bondwoman 
unlawfully begotten with child; some 
writers say that it is the fine itself and 
not the custom of taki~ it. Every 
reputed father of an illegitimate child 
begotten within the manor of Writtel 
in Essex pays to the lord for a fine 
3s. 4d., and it seems in that part to 
extend as well to free as to bond
women.- Cuwel. 

CUILTBRN HUNDREDS. The 
stewardship of the Chiltern Hundreds 
is a nominal office in the gift of the 
crown, usually accepted by members 
of the House of Commons desirous 
of vacating their seats. " Her ma-
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jesty's Chiltem Hundreds" are three 
in number, namely, Stoke, Des
borough and Bonenham, and are dis
tinguished by the use made of them 
for parliamentary purposes. By law 
a member once duly elected is com
pellable to discharge the duties of 
the trust conferred upon him, and is 
not enabled at will to resign it. But 
by stat. 6 Anne, c. 7, and several 
subsequent statutes, if any member 
accepts of any o~ce of profit. trom 
the crown (exceptIng officers m the 
lIl'IIly or naY'! accepting a new com
mission), hIS seat is !acated. ~f, 
therefore, anymemberW18hes toretire 
trom the representation of the county 
or borough by which he was sent to 
parliament, he applies to the lords 
of the treasury for the stewardship of 
one ofthe Chiltern Hundreds, which, 
having received and there~y ac~om
pliahed his purpose, he agam resJ.gll& 
-SYphen's Bl. 2, 403; Bopr. on 
Elect. 66; 2 Hatull, 41. 

CHIlIlIlf (Fr. Chemjll). A way; 
which is of two kinds, the king'. 
highway, and a private. way. The 
king's highway is that by which the 
kin(s subjects, and all under hia pro
tection, have tree liberty to ~, 
although the property in the soli ~n 
each side may belong to some pn
vate person. A private way is that 
by which one or more persons have 
a right or liberty to pass through 
another JlCrson'aground.-Cowel. See 
also tit. Way. 

CHIlIlIlf COllllllON. A common 
highway.-4 Vin • ..thr. 602-

CHIlIlINAGB (trom the Fr.c_in). 
A customary toll for having a road 
or way through a forest.-Crompt. 
Jurild.; C_l. 

CHIlIlNBY MONBY or HBARTH 
MONEY. A duty imposed by a 
Car. 2, c. 2, of 21. upon every hearth 
in a house.~C_I. 

CHIPPINGAVEL or CHBAPINGA
VBL. A toll for buying and selling. 
-CotDfIl. 

CHIRGBlIlOTH. CBIRCHGBlIlOTB 
(f_m eccleliaslicum). An ecclesi
astical meeting, a synod, or a meet
ing in a church or vestry.-CotDfIl. 

CHIROGRAPH (chirograpllum). An 
instrument of gift or conveyance at
tested bl the subscription and cr088es 
of the Witnesses, and was in the Saxon 
times called Chirographum, which 
being somewhat changed in form and 
manner by the Normans, was by them 
styled charta. Anciendy, when they 
made a Chirograph, or deed which 
required a counterpart, as we call it, 
they engrossed it twice upon I?ne 
piece of parchment con~se, 
leaving a space between, m which 
they wrote in great letters the word 
CHIROGRAPH, and then cut the 
parchment in two, sometimes even, 
and sometimes with indenture, through 
the middle of the word, concluding 
the deed with, In cujl.ll rei tutimo-
7Ii"m ulraq; par. mutuo .criptis pre
aentilnu fide media .igiUum ilium fecit 
apponi. This was afterwards called 
dividenda, because the parchment was 
so divided or cut. And the first use 
of these Chirographs was in Henry 
the Third's time. Chirograph was 
also of old used for a fine. And the 
manner of engrOBBing the fines and 
cutting the parchment in two pieces 
is still observed; whence the origin 
of the Chirographer's office.-Cowel. 

CHIROGRAPHBR OP FINBS, Chi
rographu,jinium !liC07lcordiarum, (trom 
the Greek X"piyp~, which is a com
pound of X'lt, a hand, and "r't-, I 
write). It signifies in the law the 
officer of the Common Pleas who en
grosses fines in that court, acknow
ledged into a perpetual record; after 
they have been acknowledged and 
fully puied by those officers by whom 

E2 
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they were previously examined.
Cowel. 

CHIV ALR Y (Nnlitillm militar,). 
This word comes from the French 
cluvalier; and signifies that peculiar 
species of tenure by which lands were 
formerly held, called tenure by 
knight'S service. It is of a martial 
and military nature, and obliges the 
tenant to perform some noble or mili
tary office unto hislord.-2 Bl. 62. 

CHIVALRY, COURT OP. See tit. 
Court of Chivalry. 

CHOP-CHURCH. A nick-name 
. given to those who used to change 
benefices. It is sometimes written 
Church-chopper.-9 H. 6, Cilp. 66; 
Cowel. 

CHOSE (thi .. ~~ This word is ge
nerally used 10 combination with 
others. The most common combina
tions in which it is found are the fol
lowing; 1st. chou local; 2nd, chose 
transitory; 3rd. chose i .. action. Chose 
local is such a thing as is annexed to 
a place; thus a mill is a chose local. 
Chose tran.itory means anything of a 
moveable or tramitory nature, which 
may bEe' taken or carried away from 
one place to another. Chose in action 
is a phrase which is sometimes used 
to signify a right of bringing an action, 
and at others the thing itself which 
forms the subject matter of that right, 
or with regard to which that right is 
exercised; but it more properly in
eludes the idea both of th, thing itself, 
and of the right of action as annexed 
to it. Thus when it is said that a 
debt is a chose in action, the phrase 
conveys the idea not only of the thing 
itself, i. e. the debt, but also of the 
right of action or recovery possessed 
by the person to whom the debt is 
·due. When it is said that a chose in 
action cannot be assigned, it means 
~at a thing to which a right of actiorl 

is annexed, cannot be transferred 
to another together with such ritrht. 
Thus if A owes B 101., it is ObVIOUS 
that the latter has a debt, and also a 
right ofrecovering such debt against 
A; now if B were to assign or trans
fer his debt, together with his right 
of recovery, to C, this would be O$

signing II chose ill acti.m, whit'h the 
law does not allow.- Co. Lit. 214 a, 
266 a; 2 RoU. 45; Moulsdale II. 

BirchaU, 2 BI. 820; Sid. 212. 

CHRISTIANITATIB CURIA. See ~ 
Court C hri.tian. 

CHURCH. A place of worship, to 
be adjudged a church in law, must 
have administration of the sacra
ments and sepulture annexed to it. 
-Cowel; Fleta. 

CHURCH LAY. A church rate, 
See next title. 

CHURCH RATE. A rate imposed 
upon the parishioners of a parish for 
the repairs ofthe church. It is some. 
times called a church lay. 

CHURCH-REVR. A churchwar. 
den. The word reve, in Saxon, ap
pears to be much the same as guardian 
10 the French, and church-rev, would 
thence appear to signifY a guardiaD 
or overseer of the church.-Cowel. 

CHURLE, ceorle, earl. Among the 
Anglo-Saxons a tenant at will of free 
condition, who held land from the 
Tho..,. on condition of rent or ser. 
vices. They were of two sorts; one 
who hired the lord's outland or tene
mentary land, as our farmers do now; 
the other, who tilled and manured 
the inland or demesnes (yielding 
work and not rent), and were thence 
called his sockmen or ploughmen.
Spelman on F.udI j COIl"I. 

CINQUB PORTS (quinque porlul). 
Five important havens, formerly _ 
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teemed the most important in the 
kingdom. They are Dover, Sand
wich, Romney, Hastings, and Hythe; 
Winchelsea and Rye have since been 
added. They have similar franchises 
in many respects with the counties 
palatine, and particularly an exclu
sive jurisdiction (before the mayor 
and jurats of the ports), in which the 
king's ordinary writ does not run. 
These ports have a governor, called 
the Lord Warden ofth4 Cinqlul Porta, 
who has the authority of an admiral 
amongst them, and sends out writs 
in his own name.-3 B/' 79. 

CIRCADA. A tribute which was 
formerly paid to the bishop or arch
deacon for visiting the churches.
Du Frtnu j Cowe/. 

CIRCUIT. In order that suitors 
may not be put to the inconvenience 
of coming from the most distant parts 
of the country to the courts in Lon
don, the kingdom is divided into six 
divisions, called circuita; each circuit 
embracing several counties, and into 
which the judges twice a year (viz. 
after Hilary and Easter Terms) go, 
for the purpose of hearing such causes 
lIS are ready for trial. 

CIRCUIT PAPER. A paper con
taining a statement of the ame and 
place where the several assizes will 
be held, and other statistical infor
mation connected with the assizes. 

CIRCUITY OP ACTION. Is where 
a party to an action, by an indirect 
and circuitmu course oflega! proceed
ing, make3 two or more actIOns ne
cessary-in order to obtain that jus
tice, between all the parties col\cerned 
in the transaction, which by a more 
direct course might have been gained 
in a single action. As in an action 
on a contract, in which the defendant, 
instead of giving in evidence a breach 
of the warranty in mitigation of da-

mages, allows the plaintifF to recover 
the full amount of the contract in the 
first action, and then subsequently 
commences against him a cross action 
to regain the amount to which the 
consideration had failed. (See tit. 
Crou Action.) Formerly indeed he 
was compelled to bring a cross action 
and had no other remedy, but more 
recently" the cases have established 
that the breach of the warranty may 
be gi~en in evidence in mitil!'ation of 
damages, on the principle, It should 
seem, of avoiding circuity of action." 
-Per Tenttrden, C. J., 2 B. "r Ad. 
462. 

CIRCUJ[SPECTE AGATIS. The 
title of the statute 13 Edward I. re
gulating the jurisdiction of the tem
poral and ecclesiastical courts. The 
date usually assigned to it is 1285, 
but there seems every reason to be
lieve that it was not in existence at 
that period. It was however cited 
as early as 19 Edw. 3. It originally 
was not a statute, but a writ supposed 
to have been issued in pursuance of 
the statute called Articuli Cieri, of 
which, in the form in which it is 
printed both in the authentic and 
ordinary edition of the statutes, it is 
a repetition and abridgment. It 
was probably a writ or mandate 
framed for the purpose of being 
issued by the king to his judges in 
behalf of the spiritual courts in or 
after 1315, and embodying what were 
then supposed to be the legitimate 
subjects of their jurisdiction. Its 
authority as a statute is however no 
longer questioned.-12 Ad. "r E/. 
315. 

CIRCUJ[STANTIAL EVIDENCB. 
That evidence which may be afForded 
by particular circumstances. I t is 
called circurnrtantial evidence in con
tradistinction to that species of evi
dence which is of a more positive and 
unequivocal nature. It is also called 
the doctrine of presumption. j because 
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when the fact itself' cannot be J'I'OI*l, 
it may be praurMCI, by the proof of 
such circumatances as either n_ 
I4rily or ,,_'ly attend such liu:ta.-
3 Bl. 371. 

CIRCUKSTANTIBUS, Tala tho 
Such as are present or standing by. 
This phrase IS applied to the making 
up the number of persons on a jury, 
by taking BOme of the casual by
standers, who happen to be Cfualified 
for serving on a jury. Th18 takes 
place when the jurors who are im
panelled, &om some cause or other, 
do not appear, or, if appearing, are 
challenged by either party, and so 
disqualified.-I Arch. Pract. 419. 

CIROGBAPBUK. See tit. Chiro
grapla. 

CITATIO AD INSTANTUK PAR
TIS (22 & 23 Car. 2, for laying im
positions on proceedings at law).
Cowel. 

CITATION (citatio). The proce88 
used in the Ecclesiastical Courts to 
call the party injuring before them. 
It is the first step which is taken in 
an ecclesiastical cause, and is some
what analogous to the writ of sum
mons in the common law, or the 
subpmna in chancery.-3 Bl. 100. 

CITY (civita,). A town corporate, 
which has usually a bishop and a 
cathedral church. - Cowel. . 

CIVILLY. See next title. 

CIVILITBR (Civilly). In a man's 
civil character orpositlon, or by civil, 
in opposition to criminal proceBB; as 
.. sheriffs who execute process at 
their peril are answerable civiliter 
for what they do upon it;" or, "a 
man may, Without his own fault, be 
pOBBeBBed of a horse which has been 
stolen, but nevertheleBB he is answer-

able civiliter to the true owner of it." 
-I Smith', Leading Cal. 221; I B. 
8r P. 409, ,.,. RooIcB, J. 

CIVIL DBATIL-If a man entered 
into a monastery, or abjured the 
realm, he was formerly, and if he is 
attainted of treason or felony, he still 
is dead in law, and therefore if an 
estate be granted to anyone for his 
life generally, it would determine by 
such civil d«&th. For which reason 
in conveyances, the grant is usually 
made" for the term of a man's fttJ

tu.rallife," which can only determine 
by his natural death.-l Stephen', Bl. 
132, 240; + Bl. Com. 380; 3 1mt. 
213; 3 P. Wm,. 37, n. (8); 2 Rep. 
48 b. See tit. Death. 

CIVIL LAW. In its general signi
fication is the established law of every 
particular nation, commonwealth, or 
city; and is the same with that which 
is commonly called municipal law. 
In ita particular signification, how
ever, it usually means the Roman 
law, as compnsed in tbe institutes, 
code, and digest of the emperor Jus
tinian.-I Bl.; Tomlin,. 

CIVIL LIST. The civil list is 
properly the whole of the king's 
revenue in his own distinct capacity, 
although it is usually understood to 
include all those expenses which re
late in any shape to civil govern
ment. -I Bl. 332. 

CIVIL SIDB. The legal busineBB 
of the assizes is arranged according 
to the natural division of such cases 
as are merely civil, in which the dis
putes of subjects (citium) as to pro
perty are decided, and those of a cri
minal nature, where men are charged 
with olfences against the welfare of 
society at large. In the county hall 
or court in which the triaIa take 
place, it is very usual for one side or 
portion of the building to be appro
priated to the hearing of cases of the 
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former character, and the other side 
or portion to thoae of the latter. And 
hence the phrase haa become common 
that the judge is sitting "on Ih. civil 
1iM," or "on !h. crimill4l.ide," mean
ing thereby that he is presiding at 
nisi prius, or. trJ!.ng . a 'prisoner. In 
the larger Cll"Cwts It 18 now custo
mary for two judges to attend toge
ther, and then one of them sits on 
the "civil," the other o .. the "eM
mill4llid&" See also tit. Plea Side. 

CLAIM, Continual. When a man 
is entitled to enter into any landa or 
tpements of which another is seised 
in fee or in tail, and he who is so 
entitled makes continual claim to the 
landa or tenements before he, who is 
so seised, dies seised thereof; then 
even in the event of such person 
dying seised of the same, and the 
landa or tenements descending to his 
heir, may he who made such con
tinual claim or his heir enter into the 
landa or tenements so descended, by 
virtue of his having made such eM&
tinual claim. So if a man be dis
seised, and the disseisee makes c0n

tinual claim to the tenements in the 
life of the disseisor, and the disseisor 
die seised in fee, and the land de
scend to his heir, yet notwithstanding 
ita having so descended, the diaseisee 
may enter upon the poaseasion of the 
heir, by virtue of such continual claim. 
Such a claim must always be made 
within a year and a day before the 
death of the person holding the land, 
and aa the claimant cannot know 
when such death will take place, he 
is, therefore, obliged continually to 
be making such claim, i. e. at the 
expiration of every year and a day, 
in order that he mal be sure of his 
claim being made Within a year and 
a day of the tenant's death; and 
hence it is termed continual claim.
Lilt. 414; Tomlilll. 

CLAIM 01' LIBERTY. A petition 
or suit to the king in the Court of 
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Exchequer, to have liberties and 
franchises confirmed there by his 
attomey-general.-Co. Ent.93; Tom
lin .. 

CLAMBA ADMITTENDA. IN ITI
NERE PBR. A.TTORNATUM. A writ 
formerly in use whereby the king 
commanded the justices in eyre to 
admit a man'. claim by attorney, 
who waa employed in the Icing's ser
vices, and therefore could not come 
in his own person. -R,g. of Writ., 
fol. 19; COIII/II. 

CLARBNDON, Con.titution. of. In 
the reign of Henry the 2nd, A.D. 
1164. Blackstone states that there 
are four things which peculiarly merit 
the attention of the legal antiquarian, 
one of which is the conltitulion. of th. 
parliament at Clarendon, whereby the 
king checked the power of the pope 
and hi, clergy, and narrowed the ex
emption they claimed from the se
cular jurisdiction.-+ Bl. 422. 

CLASSIARIUS. A seaman or sol
dier serving at sea.-COIII/Il. 

CLAUSB ROLLS. Rolls preserved 
in the Tower, containing all such 
matters of record as were committed 
to close wrill.-Cowel. 

CLAUSUM FRBGIT (he broke the 
close). Every unwarrantable entry 
on another's soil the law entitles a 
trespaas, by breaking hi. clo86. The 
worda of the writ of trespaas com
mand the defendant to show cause 
quare clau.um querentil fregit.-3 Bl. 
209. See tit. Breaking II Close. 

CLAUSUM PASCHA S"'t. of 
Westm. 1. Lendemaine de la cluso 
de Pascha; i. e. in crastino clausi 
Paschre, which is the morrow of the 
octas (or eight days) of Easter.
Cowel. 

CLA.VBS INSULA In the Isle of 

DigitIZed by Google 



CLA 80 CLE 

'Man ambiguous and weighty cases 
are referred to twelve persons called 
claws iuulc.-C_l. 

CLA. VIA. An ancient species of 
tenure, per mjeantiam clavie, by the 
seljeanty of the club or mace.
Brady', Appetad. Intnldud. to Eng. 
Hill. 22; Cowel. 

CLA. W A. A close nook or small 
enclosure ofland.-CotI!el. 

CLBRGY, Benefi' oj, or privilege of 
clergy (privilegium clericale), for
merly signified certain privileges 
which the clergy alone enjoyed. It 
had its original from the pious regard 
paid by Christian princes to the 
church in its infant state; and the ill 
use which the Popish ecclesiastics 
Boon made of that piOUS regard. The 
exemptions which they granted to 
the church were principally of two 
kinds :-1. Exemption of pl<,ce, con
secrated to religious dutieJl, from cri
minal arrests; which was the foun
dation of sanctuaries; 2. Exemption 
of the perlOn. of clergymen from 
criminal process before the secular 
judge in a few particular cases, which 
was the true original and meaning of 
the privilegium clericals or benefi't 
clergy. In England, however, -
though the usurpations of the Po:ee 
were very many and grievous, ull 
Henry the Eighth entirely extermi
nated his supremacy, yet a total ex
emption of the clergy from secular 
jurisdiction could never be thoroughly 
effected, though often endeavoured 
by the clergy; and therefore, though 
the ancient privikgium clericale, was 
in lOme capital cases, yet it was not 
Un iver.ally allowed. And in some 
particular cases, the use was for the 
bishop or ordinary to demand the 
clerks to be remitted out of the king's 
courts, as soon as they were indicted; 
concerning the allowance of which 
demand there was for many years 
great uncertainty, till at length it 

was finally settled in the reign of 
Henry the Sixth, that the prisoner 
should first be arraigned, and might 
either then claim his benefit of clet'!!Y, 
by way of declinatory plea; or ajtm 
conviction, by way of arresting judg
ment. This latter way was most 
usually practised, as it was more to 
the satisfaction of the court, to have 
the crime previously ascertained by 
confession, or the verdict of a jury, 
and also it was more advantageous 
to the prisoner himself, who might 
pOBBibly have been acquitted and so 
have needed not the benefit of his 
clergy at all. But' afterwards other 
persons wert' placed upon the same 
footing with the clergy with respect 
to this privilege. It was formerly 
required that those who claimed be
nefit of clergy should be able to 
read; but by the 6 Ann. c. 6, it was 
enacted, that the benefit of clergy 
should be granted to all those who 
were entitled to ask it, without re
quiring them to read by way of con
ditional merit; hence persons con
victed of manslaughters, bigamies, 
and simple grand larcenies, &c. were 
asked what they had to say why judg
ment of death should not be pro
nounced upon them; and they were 
then told to kneel down, and pray 
the benefit of the statute.-4 BL 366, 
366,371. 

CLBRGYABLB. Offences to which 
the benefit of clergy extended were 
so termed. See" Clergy, Benefit of." 

CLBRICO ADIIITTBNDO. A writ 
of execution so called, directed to the 
bishop or archbishop, upon a person's 
being presented to a benefice reco
vered in a quare impedit, or assize of 
darrien presentment, requiring him 
to admit and institute such person.-
3 Bl. 412. 

CLBRICO CAPTO PBR STATUTUM 
MBRCATORUM, &c. A writ directed 
to the bishop for the delivery of a 
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eln1c out of prison, who was in c .... 
tody upon the breach of a statute 
merchant.-Reg. 0.-;,. 147; Cowl. 

CLBRICO CONVICTO COMMI880 
GAOLAl IN DBPBCT'O OIlDllf AllU 
DBLIVBRANDO. A writ fonnerly in 
use for the delivery of a clerk to his 
ordinary, who fonnerly was convicted 
of felony because his ordinary did not 
challenge him according to the pri
vilege of clnkl.-R,g. On,. 69. 

CLBRICO INPRA SACROS ORDINBS 
CONSTIT'OTO NON BLIGBNDO IN OP
PICI'OM. A writ directed to the 
bailiffs who have thrust a bailiwick 
or beadleship upon one in holy orden, 
commanding them to release him 
again.-R~g. Orig. 143; Cowl. 

CLBRK (cleric,"). All c:Jergymen 
who have not taken the degree of 
doctor, are in thl' law, and in all law 
proceedings, styled c:Ierks. They are 
80 called, because in the earlier ages 
all the clerk. in the inferior law offices 
were selected from the clergy. 

CLBRK OP THB ACTS. An officer 
in the Navy Office, who receives and 
records all ordna, contracts, bills, 
warrants, and other businesa trans-· 
acted by the lord admiral and com
missioners of the navy.-Cowel. 

CLBRK 0J1 THB ApPIDA VITS. An 
officer whose duty it is to file all affi
davits made use of in the Court of 
Chancery.-Cunninghllm. 

CLBRK OP THB ASSISB (clnicu. 
llllilarum). A clerk whoee duty it was 
to record all things judicially done by 
the justicesof lUlU. in their clrCuits;
Cromp. Jurild. 227; Cunninlham i
abolished by 7 Will 4. & 1 V ICt. Co 30. 

CLBRK OP THB BAILS. An offi
cer of the Court of King's Bench, 
whose duty it was to file the bail
pieces taken in that court. This office 
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was abolished by the 7 Will. f & 1 
Viet. Co 30. 

CLBRK OP THB CHBCL An offi. 
cer of the kinj(s court. who has the 
c1l«1c or contrOlment of the yeomen 
belonging either to the kin" ,ueen, 
or prince; either giving them eave, 
or pennitting their absence, or non· 
attendance, or diminishing their 
wages for the same. He has also the 
regu1ating of the nightly watch in 
court.-33 H,... 8, cap. 12; Cun. 
ningham. 

CLBRK CONTROLLBR OP THE 
KnlG·s HOVBIL An officer in the 
king's court who has authority to 
allow or disallow charges and de
mands of pur.uil.1llntl, _"g~. of Ih. 
gr"" dolh, ~c. He has also the 
sUJ>erintendence of all defects and 
mISCarriages of the inferior officen, 
and is entitled to sit in the office 
with the superior officers for correct
ing any disordera.-33 H.". 8, c. 12. 

CLBRK OP THB COMMONS. An 
officer whose duty it is to attend to 
matters connected with the business of 
the House of CommoDL He is lUI

sisted by two .. clerks aasistant," who 
sit at the table with him; he signs 
orders of the House, endorses bills, 
reads anything reCJuired to be read, 
and makes short mmutes of the busi
ness transacted, known as the .. votes 
and proceedings." He holds his 
office for life under the crown; and 
is appointed by ll'tten patent, in 
which he is recognized as .. under 
clerk of the parliaments, to attend 
upon the commoDL" 

CLERK OP THB CROWN: An of
ficer of the King's Bench, whose 
duty it was to frame, read, and re
cord all indictments against offenders 
who were there arraigned or indicted 
of any public crime. This office was 
abolished by 7 Will. 4. & 1 Vict. Co 

30 • 
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CLBRK OPTHB CROWN IN CHAN
CBRY. An officer of the Court of 
Ch , who ty it w at-
te Lord cellor in 
pe r by , and re-
pared for the great seal, special mat
ters of state by commission, either 
by direct orders from his ma'es ,or 
by of his cil, as rdi-
n extrao ; su.c om-
mISSIOns of lieutenancy; of Justices 
of assise; Oyer and Terminer; ge
neral pardons at the king's corona-
ti .-Cu am; C 

K OP BCLA NS. 
An officer of the Court of King's 
Bench, whose duty it was to file de-
cI . DS in t ious c that 
w ending at co This 
o as ab by 7 4 & 
1 Vict. c. 30. 

CLERK OP THE DELIVERIES An 
o in the , who y it 
w take in es for s am-
mumtlOn, &c. thatwere issued thence. 
-Cowel. 

K OP 
A er of t 
e and 
recoveries, and 
entry, summons, 

ENR NTS. 
mmon who 
plified and 

returned writs of 
and seisin, &c. 

RK OP ERR An 
o f the C f Com leas, 
w uty it certify an tran-
scribe into the King's Bench the tenor 
of the records of the cause of action 
u hich writ of was 
b t. Th s a sim fficer 
i Court ng's Band 
also in the Exchequer. All these 
offices were abolished by 7 Will. 4 & 
1 Vict. c. 30. 

RK OP Esao An 
o ceroftheCourt of Common Pleas, 
who kept the euoin roll,,· His duty 
it was to provide the parchment and 
c .. to rolls mark t bers 
t ; deli em out dit:. 

E 

ferent officers of the court; receive 
them again when they were written, 

mak he wh undies 
ry term oweL 

CLERK OP THB ESTREAT~ A 
clerk of the Court of Exchequer, 
whose duty it was every term to re-

the es out 0 Lord 
urer's mbran office, 

an to write t em out, to be eVled for 
th e king. This office is now abo
�ished. -Cowel. 

RKO EH Ror 
PER. fficer 0 Court 

of Chancery, whose duty it was to 
receive all the money due to the 
king for the seals of charters, pa-

comm s, and ; and 
ees du he offi r en-

ro 109 and examming the same. He 
was bound to attend the Lord Chan
cellor or Lord Keeper daily in term 

and a times aling ; 
he ha him 1 bags, 
in wer all ch after 

they had been sealed; these bags 
were then sealed up by the lord chan-

II 's priv 1, and r red to 
ntroll he ham Cowel; 
.4, c. 

CLBRK OP THB HOUSE OP COM
MON~ An officer appointed by the 

, who ty it i ake a 
d of roceed f the 
e, wh or h puties 

enter upon the journals; to receive 
and preserve the petitions presented 

Hous gener assist 
peaker e detai is very 
us dut He is u a bar-

rister at law. Similar officers are 
employed in the House of Lords. 
By the 33 Geo 3 c. 13, the Clerk of 

ament ected rse on 
act, i ately e title 

thereof, the day, month, and year 
when the same shall have passed and 
shall have received the royal assent; 

uch in ent s taken 
part act, all be 
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the date of its commencement, where 
no other commencement shall have 
been provided.-2 Stqhen's BI.410. 

CLBRK: 011 THB JURIBS. An 
officer of the Court of Common Pleas, 
whose duty it was to make up the 
writs of habeaa C11rpurtJ and distringas, 
for compelling the attendance of 
jurors after the jury or panel had 
been returned upon the _ire facias. 
This office was abolished by 7 Will 4 
& 1 Viet. Co 30. 

CLERX 011 THE KING'S SILVBR. 
An officer of the Court of Common 
Pleas, to whom every fine was brought 
after it had been with the ClUfoa b,.
tlium, and by whom the effect of the 
writ of covenant was entered into a 
paper book, &C.-CI1W6I. 

CLERK: MARSHAL 011 THE 
KING'S HousR. An officer who 
attends the marlhal in his court, and 
records all his proceedings.-33 Hen. 
8, c.12; C_l. 

CLERX 011 THE MARXET. An 
officer of the king, whose duty it is 
to look after the king's measures, 
and to keep the standards of them, 
and to see that all those used in the 
various parts of England correspond 
with those standards.-C_l. 

CLERX 011 THB NIHILS or 
NICHILS. An officer in the Ex
chequer, who makes a roll of all 
such sums as are nihikd by the she
riffis upon their estreats of green tDa.r, 

and delivers the same into the Lord 
Treasurer's Remembrancer's office to 
have execution done upon it for the 
king.-o Rich. 2, c, 13; C_l. 

CLERK: OP THE ORDNANCE. An 
officer in the Tower, whose duty it 
is to register all orders concerning 
the king's twdnance.-Cowel. 

CLBRX 011 THE OUTLAWRIES. 
An officer of the Court of Common 

Pleas, whose duty it was to make 
out writs of capias utlagatum after 
outlawry. Abolished by 7 Will 4 & 
1 Vict. Co 30, 

CLERX OP THE PAPER OPPICE. 
An officer of the King's Bench, 
whose duty it was to make up . the 
paper books of special pleadings and 
demurrers. Abolished by 7 Will. 4! 
& 1 Viet. c. 30. 

CLBRX OP THE PAPERS. An 
officer of the Court of Common Pleas, 
whose duty it is to have the custody 
of the papers of the warden of the 
Fleet Prison, and to enter commit
ments and discharges of prisoners, 
and deliver out day-rules, &c.- Cun
ningham. 

CLBRX 011 THB PARLIAMENT 
ROLLs. An officer in the High 
Court of Parliament, who records all 
things done therein, and engrosses 
them fairly on parchment rolls, for 
their better preservation to posterity. 
There is one of these officers to each 
houseofparliament.-CoweL See also 
tit. ClerIC oJ'the Howe of Commons. 

CLERX 011 THB PARLIAMENTS. 
An officer in the House of Lords, 
whose duties are similar to those of 
the chief clerk in the House of Com
mOM-See tit. Clerk of the Howe of 
Commons. 

CLERX 011 THE PEACE. An of
ficer belonging to the sessions of the 
peace, whose duty it is to read in
dictments, to enrol the acts, draw the 
process, and perform various other 
duties connected with the adminis
tration of justice at the sessions.
C_L 

CLERK: 011 THE PELLS. An of
ficer belon~ng to the Exchequer, 
whose duty It is to enter every teller'S 
bill into a parchment roll (called 
pellis rtceptlWum), and also to make 
another roll of payments (called 
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,,'1iI mtuum), in which he puts down 
by what warrant the money was paid. 
In ancient records this officer is 
called clericm domini thuaumrii.-22 
"r 23 Car. 2; Cunningham. 

CLERX OP THE PBTTY BA.G. 
An officer of the Court of Chancery, 
whose duty it is to record the return 
of all inquisitions out of every shire ; 
to make out patents of customers, 
gaugers, controllers, and aulnegers ; 
all congi d'ilirll for bishops; the 
summons of the nobility, clergy, and 
burgesses to parliament, &c. - 33 
Hen. 8, c. 22; Cawel. 

CLERK: OP THE PIPE. An officer 
in the Court of Exchequer, who 
having all accounts and debts due 
to the king delivered and drawn out of 
the Remembrancer'S offices, charges 
them down in the great roll, He is 
called clerk of ti,e pipe from the shape 
of that roll, which is put together like 
a pipe.-Cawel. 

CLERX OP THE PLEAS. An of
ficer in the Court of Exchequer, in 
whose office all the officers of the 
court (upon especial privilege belong
ing to them), snould sue or be sued in 
any action. - CaweL Abolished by 
7 Will 4 & I Vict. c. 30. 

CLERX OP THB PRIVY SBA~ 
There are four of these officers, who 
attend the lord privy .eal, or in the 
absence of a lord privy leal, the prin
cipal secretary, and whose duty it is 
to write and make out all things that 
are sent by warrant from the signet 
to the privy seal, and are to be passed 
to the great leal; and also to make 
out privy _18 (as they are termed) 
upon any special occasion of his ma
jesty's affairs, as for the loan of 
money and such like purposes.-
27 Him. 8, c. 11; Cawel. 

CLBRIC OP THB ROLLS. An of
ficer of the Court of Chancery, whose 

duty it is to search for, and copy 
deeds, offices, &c.-Tomlin •• 

CLBRlt OP THB RULBS. An of
ficer in the Court of King's Bench, 
who drew up and entered all rule. 
and orders made in court, &c. Abo
lished by 7 Will 4 & I Vict. c.30. 

CLBRX OP THB SBWBRS. An 
officer who attends the commissioners 
of sewers, and records all things they 
do by virtue of their commission.
Cowel. 

CLBRX OP THB SIGNBT. An 
officer whose duty it is to attend on 
his majesty's principal secretary, who 
always has the custody of the privy 
.ignet, as well for the purpose of seal
ing his majesty's private letters, as 
.also grants which pass his majesty's 
hand by bill signed. There are four 
of these officers. -27 Him. 8, C. 11 ; 
COalel. 

CLBRIC OP THB SUPBRSBDEAS. 
An officer belonging to the Court of 
Common Pleas, who made out writs 
of superlldeas (upon defendants ap
pearing to the exigent), whereby the 
sheriff was forbidden to return the 
erigent.- Cowel. 

CLBRX OP THB TRBASURY. An 
officer of the Court of Common Pleas, 
whose duty it was to keep the records 
of the court, and to make out the 
records of nisi prim j he was also en- . 
titled to the fees due for all searches ; 
and had the certifying of all records 
into the King's Bench when a writ 
of error was brought. Abolished by 
7 Will 4 & I Vict. c. 30. 

CLBRX OP THB KING'S GRBA'!' 
W ARDROBB. An officer of the 
king's household, whose duty it is 
to keep an inventory of all things 
belongmg to the royal wardrobe.
I Edw. 4, c, I; Tomlina. 
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C RX TB W A. AJr A 1 LOU. _ n D NO , 
officer of the Court of Common Pie ... I aigmfies NII#y; but WIth mt'J't"hanta 

ho ter' all -~ .of -XII 11 it 'gnifi an all'>Wl!"ce for the "'"1 
or p 'nti and fen ... 1ts llUits 0 I.' 8C I.' 0 uyl go« wh -

and enrolled all deeds of indenture aale by weight--COI«I; Lu M"'(1II. 
fb ~ d ew hw a 

knowledged in court or be ore any I 
of the 'ud,cres out of court, &c. This 
ffic WlI8 bor ed 7 W .. 

1 Viet- c. 30. 

C KO llU A heir M 
Angl. 10m. 3, p. 129; CI1fI!III. 

CLITONBS. Not only the eldest, 
ut all th DB f kin -C~ ... l. 

CLOBKE. A prison or dungeon. 
Th ng or ner son W 
lingtord castle in Henry the Second s 
tim as called C1"tf', flri,n.-('ow,l 

CLOSE. The interest of a party 
n pa cul piec f I , an 

not merely, as in Its popular accel't
ation a close or inclosure.-l Chit. 
Pl. .. ; hit I. 1 n. 3 Sea 
mer, v. Dixon, 7 Ealt, 207, ".,. EllIn
borl1 h, C 

CLOSE, Br,aking a, Unlawfully 
ent gun a rson Ian r so 
&c. 

C SB LL d SB KIT 
Certain letters of the king sealed with 
his eat al dir ted p 
tic p DB, d p._ ieul 
purposes, and not being proper for 
pub in ctio are ose p an 
sealed on the outside, and are thence 
called writs clost (Ii/trill d4US1r), and 
are or in ec rol nt 
same manner as others are in the 
pate rol Ii pa tu) r "F-
lett I. 3 

SH A ame pp K1 
some to be the same, as our nine 
pin nd f bidd n b tat. 17 Ed .. 
c.3, nd He 8, 

LOT tw and iru h 
part of a weigh of che....e, i. e. eight 
p ,da. H 6, ; iIIl. 

CLYPBrs. One of a noble fa-
m ; c. i 1" Irati ne a n I.' 
family extinct--C"",,1. 

OCH IK ex 'on r 
tribute in Ireland, now reduced to a 
c f re -C ,I. 

('OCIt BT. A piece of parchment 
se d d ere y t offi 
of the custom-house to merchants, 
as W81 ~t t th' me an' 
ar us ed. t i. me ('II 

for the cuslom-house seaL-R,g. of 
tI, 1 ; (, .1. 

CODICIL (codicil/lII a little book 
o 'ti . SUPI men a I, 
or an addition made by the testator 
a ann ed e' be' wri n 
fo ts e p an n, ratl, 0 r 
the purpose of making some addition 
to r so su acti fro he II

positions of the testator as contamed 
m his will -2 BI. 500 

COPPBRBK OP THE KING'S 
H 8B LD. One f t pri . 
p offic of e k 's seh , 
next in rank to the comptroller; he 
h the arg and peri nd e 
of the other officers of the house
hold, to whom also he pays their 
w es. 9 E c. C .. 

OG I. ela' DBb he 
th 8S ;t sa as flail 
relations by the father.-2 BI. 235. 

COGNA.TIONE. Seetit. uum.ogl. 

OG AN o Co SA L 
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This word has several significations. 
1st. It signifies an IIClmow!.dgment. 
I t is used in this sense when applied 
to fi- or those fictitious suits, by 
means of which estates in lands were 
transferred from one party to another. 
Thus a fine" sur cogniJanee de droit" 
signified a fine upon IIClmowledgment 
of the right. 2nd. The word is al'
plied to that plea or answer put In 
by the defendant in an action of re
plevin, when he aclmoui!.dgu the 
taking of the distress in respect of 
which the action is brought, but in
sists that such taking was legal, as 
he acted by the command of another 
who had a right to distrain. Here, 
it will be observed, the defendant 
makes an ackRowkdgment of the fact 
charged against him, but offers a 
legal excuse for his conduct.-See 
Trevinan v. Pyne, 1 Salk. 107 ; Cham· 
bers v. Donaldson, 11 East, 65. 8rd. 
It is used in the sense of judicial 
notice or superintendence. Thus, 
cognizance oipleas signifies the right 
or privilege granted by the crown to 
any person or body corporate, not 
only to hold pleas WIthin a particular 
limited jurisdiction, but also to take 
eognisanc. of them, i. e. to take ju
dicial notice or superintendence of 
them. Thus, when a scholar or other 
privileged person of the university 
of Oxford or Cambridge is sued in 
the courts of Westminster for any 
cause of action, excepting a question 
of freehold, in such case, by the 
charter of those learned bodies, the 
chancellor or vice-chancellor may put 
in a claim cif cognisance, i. e. a claim 
to take judicial superintendence o~ 
or to adjudicate upon, the subject
matter of the action.-8 BL 298. 

COGNITIONIBUS MITTBlfDIS. A 
writ to one of the justices of the 
Common Pleas, or other who had 
power to take a fine, and who, having 
taken acknowledgment thereof; de
ferred to certify it, commanding him 
to certify it.-Reg. Orig. 68; Cowel, 

COGlfIZANCB. See tit. Cognisance. 

COGNIZOR. He who levied a fine 
was called the cogtlisor.-2 Bl. 850. 

COGNIZBR. He to whom a fine 
was levied was called a cogni,ee.-2 
Bl.851. 

COGNOVIT ACTIONBM. An in
strument signed by a defendant in an 
action, confusing the plaintiff's de
mand to be just. The defendant, 
who signs this cognovit, therebyem
powers the plaintiff to sign judgment 
against him, in default of his paying 
the 'plaintiff the sum due to him 
withm the time mentioned in the 
cognovit.-2 B!. 804. 

COHUAGIUK. A tribute that for
merly used to be paid by those who 
met in a market or fair.-Du Frune; 
Cowe!. 

COIP. Our serjeants at law are 
called seljeants of the coif, from the 
circumstance of the lawn coif which 
they wear on their heads, under their 
caps, when they are elevated to that 
rank. I t was originally used to cover 
the crown of the head, which was 
closely shaved, and a border of hair 
left round the lower part, which made 
it look like a crown, and was thence 
called corona clericalis, or tonsuram 
clericalem.-Cowel. 

COLmERTS (coliberti). Those free
men who had been manumitted by 
their lord or patron. Coke says that 
they were the same as a $Dkeman, or 
one who held in free socage, and yet 
was obliged to do customary services 
for the lord.-Domuday; C_l. 

COLLATBRAL (collateralis), from 
the Lat. laterale, that which hangs 
by the side. Its leij'al signification 
does not differ from Its common ac
ceptation. Thus, a eollateral a,aur
anCl signifies au lIIIIIurance besides the 
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principal one. So when a man mort
gages his estates as security to a 
p I ding h' sum f ney, 
he may en 0 a bo an 
sd al or al sec A 
coUaural secunty IS, therefore, some
thing in addition to the direct secu
rity, and in its nature usually sub-
o to it; tisin ture 
of uble s , so hen 
o &l, the 0 er may be resorted 
to. 

ATKR ONSAN ITT 
or ATER INDRB That 
w exists en pe who 
are derived from the same stock or 
ancestors, however remote. Every 
person who i d ended pa-
g om the stem from 
th e mal emale an-
cestor) from which any other par
ticular person is descended or pro
pagated, and who is neither the 
1m ate par prog nor 
th eny of articul rson, 
is p p rly an p y denolDl a ed or 
defined to be a collateral relative. 
And when any person is the collatllral 
re . of an perso the 
d ants fr ch p re-
ci ly and ctivel col-
lateral relations.-2 Chilly'. Bl. 204, 
noU! 5. 

ATER SUB. n a 
p has be d and ted, 
and he then pleads 10 bar of execution 
diver.ily '!f perlOR, i. e. that he is not 
the same person who was attainted, 
an like; questi fact, 
w or no the sam rson, 
is d a col issue, jury 
is then impanelled to try this issue, 
viz. the identity of his person.-4 Bl. 
3 

ATBR ARRA - In 
alienating property by deed there was 
usually a clause in it called the clause 
of warranty, whereby the to , for 
hi. and. h , warr and 

secured to the grantee the estate so 
granted. This warranty was either 
. or coli Line anty 

here th deriv might 
ibilit deriv s title 

to the land warranted, either from or 
through the ancestor who made the 
warranty; as where a father or an 

son in life of father, 
ed to isseiso either 

t emselves or the grandfather, with 
warranty, this was lineal to the younger 
son. Collateral warranty was where 

eir's ti the 1 either 
or co ave be rived 
the w ting r; as 

where a younger brother released to 
his father's disseisor, with warranty, 
th· as colI al to th Id r bra-

2 Bl. 01. 

COLLATIO BONORUJII. The bring. 
ing of any portion or sum of money 

ced b ather son or 
ter int h-pot, der to 
an eq are wi other 

children of his personal ('state, when 
he dies, in :pursuance of the statutes 
of distribution - Ttmllins 

LLATI A BEN E (col-
latio benificii). Advowsons are either 
presentative, collative. or dtmativ8; an 
sdvowson presentative is where the 

has a of pr ion to 
ishop inary, more-

over to demand of him to Institute 
his clerk, if he finds him canonically 
qualified. and this is the most usual 

son. vowso tive is 
the b and :pa e one 

he sam n, 10 case 
the bishop cannot present to himself, 
but be does in the one act of col-
I . ,or f 'ng th b nefice, 

bole done romon 
by bot ntatio insti. 

tution.-2 Bl. 22. 

COLLATI 
of one 

SEALS The set·. 
n the or reo 
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verse of the other upon the same 
labeL-Cowel. 

COLLATIONE PACTA UNI P08T 
1Il0RTEIIl ALTERIU8. A writ di
rected to the justices of the Common 
Pleas, commanding them to issue 
their writ to a bishop for the admis
sion of a clerk in the place of an
other presented by the king, who had 
died during the suit between the 
king and the bishop's clerk; for 
judgment having once passed for the 
king's clerk, and he dying before 
admission, the king might bestow his 
presentation on another. - Beg. of 
Writ.; CoweL 

COLLATIONE HEREIIlETAGII. A 
writ by which the king conferred the 
keeping of a hermitage upon a clerk. 
Reg. 0,;,. 303, 308; CaweL 

COLLATIVE ADVOWSON. See tit. 
Collation to a Befl8.ft~e. 

COLLEGIATE CHURCH. A church 
built and endowed for a society or 
body corporate, of a dean or other 
president and secular priests, as 
canons or prebendaries.-CoweL 

COLLIGENDUIIl BONA DEPUNCTI 
(Letter. ad). When a person dies 
intestate and leaves no representa
tives or creditors to aclmiruster; or, 
leaving such representatives and cre
ditors, they refuse to take out ad
ministration, &c. the ordinary may 
commit administration to such dis
creet person as he approves of, or 
grant liim these letters ad coUigendum 
bona defundi (to collect the goods of 
the deceased), which neither con
stitutes him executor or adminis
trator, his only business being to take 
care of the goods, and to do other 
acts for the benefit of those who are 
entitled to the property of the de
ceased.-2 BI. 606. 

COLLOQUIUX (dircour .. ). That 

part of the declaration in an action 
for slander which alleges that the 
words were spoken of and concerning 
the plaintiff, or of and concerning the 
plaintiff ip the way of his trade or 
profession, &c. The word is com
monly used, not in its strict sense, as 
denoting a conversation or discourse 
on the subject-matter previously 
stated in the declaration, but as a 
general averment, that the publica
tion was made of and concerning those 
facts. Thus, where the words spoken 
of a justice of the peace were, " I 
have been often with Sir John Isham 
for justice, but could never get an'y 
thing at his hands but injustice," It 
was held that the words were action
able without any colloquium, i. e. with
out any averment that the words were 
spoken of and concernin!f him in his 
office or capacity of justice; for the 
court would assume that the words 
were spoken of him a. a justice, and 
not as a private man.-Cro. Car. 16, 
192, 469; Starle. on Sland. 412, n. (g), 
413, 414, 2nd edit. 

COLLUSION (coiluBio). A deceitful 
agreement or compact between two 
or more persons, for the one party to 
bring an action against the other for 
some evil purpose, as to defraud a 
third party of his right.-Bro. tit. 
Collu.ion; Lea Terms. de la Ley. 

COLONU8. A husbandman or 
villager who was bound to pay yearly 
a certain tribute, or at certain times 
of the year tollough some part of 
the lord's Ian Hence the word 
clown.-Cowel. 

COLOUR. A technical term used 
in pleading to signify that apparent 
rilfht of the oJ.lposite party, the. ad
mIssion of which is required in all 
pleadings, by way of confession and 
avoidance. Ofsuch pleadings it is, as 
the name imports, of their very es
sence to etmftll the truth of the alle
gation which they propose to an-
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ewer or avoid, which formerly was 
done by an introductory sentence
T~ it is that, 8rc. J;lreceding the de
fence relied upon lD answer. But 
though this formal admission is now 
generally abandoned, it is litill essen
tial that the confession clearly appear 
on the face of the pleading. In many 
cases it isabsolute and unqualified; as 
in an action on a covenant, a plea of 
release admits absQlutely the execu
tion of the covenant and the breach 
complained of; but in some, the 
confession is of a qualified kind, or 
aub modo only. Thus, to an action 
of trespass for taking the plaintiff's 
corn, a plea that the defendant was 
rector, and that the com was set out 
for tithe, and that he took it as such 
rector, would be a good plea by way 
of confession and avoidance. For 
though there is no direct confession 
that the defendant took the plaintiff's 
com as alleged in the declaration, 
but on the contrary, an assertion of a 
title to the com in himself, yet the 
plea implies that the plaintiff was the 
original owner, and entitled against 
all the world, except the defendant. 
There is, therefore, a confession, so 
far as to admit some sort of apparent 
right or colour of claim in the plain
tiff, and is therefore within the rule 
laid down by pleaders on thi$ subject, 
that pktuUnga in conftwior. and avoid· 
once should gilHl colour. The colour 
thus explained, inherent in the struc
ture of all pleadings in confession 
and avoidance, is termed implied c0-

lour, to distinguish it from e:rprtw 
eolour, which, instead of an implied 
admission, is a direct and positive 
assertion, of an apparent title in the 
opposite party, introduced into plead
ings of this nature to satisfy the rule 
as to confession or admission. This 
latter kind of colour (now of rare oc
currence, but to which reference is 
most usually made when that tech
nical term is used per se) is employed 
when the pleader is desirous of pie ad
ing by way of confession and avoid-

ance in preference to a traverse, and 
the facts of his case admit no sort of 
title in the oppOsite party, or, in 
other words, give no implied colour. 
He, then, for the 6%prtw purpose of 
giving colour, inserts in his plea a 
fictitious allegation of some colour
able but insufficient title in the plain
tiff, which he at the same time avoids 
by the preferable title of the defend
ant. And in his replication, the 
plaintiff is not allowed to traverse the 
fictitious matter thus suggested, for 
the fiction thus employed, to prevent 
a difficulty of form, the law favours. 
The practice of giving UprBII colour 
seems now entirely confined to tres
pass and trover, and in those actions 
extends to no other pleading than 
the plea. The form adopted in tres
pass to land is to allege a defective 
charter of demise, and in trespass for 
taking goods, that the defendant de
livered the goods to a stranger, who 
delivered them to the plaintiff, from 
whom the defendant took them.. By 
these allegations a colourable or ap
parent right is given to the plaintiff 
lD both cases, and the pleas are ren
dered good, which otherwise would 
have been defective for want of co
lour.-Stephen on Pl. 229 et seq.; 1 
Ch. Pl. 604; 3 &eves, E. L. 438. 

COLOlJR 01' OUIOE (color tdJicii). 
An act evilly done by the counte
nance of an office; it is always tsken 
in the worst sense, being grounded 
on corruption and vice, to which the 
office is as a shadow or colour or veil 
to the falsehood.-Cowel; Plowden. 

COMBA.RONEB. The fellow-mem
bers, fellow-barons, or commonalty 
of the cinque porta. The title of 
barons has since been withdrawn from 
the commonalty to distinguish their 
representatives in parliament. 
Cowel. 

COMBAT. See Battel. 
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COJ(Bll'STIO DOJ(OBll'K. See 
ArIOn. 

COJ(BUSTIO PBCUNIA The me
thod formerly in use for trying mixed 
and corrupt money, by melting it 
down upon payments of it into the 
exchequer. It differed little or no
thing from the pJ:esent method of tII
lIlying silver. - LmDnd,,' Euay 011 

Coin.s; Cowel. 

COJ(ITATU COJ(J(ISSO. A writ 
or commiaion by which a sheriff is 
authorized to tske upon himself the 
command of his county.-.Reg. Orig. 
295; COIDeI. 

COJ(ITATU BT CASTRO COJ(J(IS
SO. A writ whereby the charge of 
a county, together with the keeping 
of a castle, is committed to the she
ri1f.-R,g. Orig. 295; COIDeI. 

COJ(ITATUS. A county; a train 
of followers. 

COJ(J(ANDBR. See tit Com
mandery. 

COJ(J(ANDBRY (prtrceptoria). A 
manor or chief messuage, with lands 
and tenements appertaining thereto, 
belonging to the priory of St. John 
of Jerusalem in England; and he 
who had the government of any such 
manor or house was called the tom
mandw.-Cowel; CamMn. 

Co J( J( AND J( B N T (prtrteptum). 
This word is variously used; as the 
commandment of tlls Icing, when upon 
his motion or from his own mouth he 
sends any man to prison. Command
_t of tIN ju,tie", which is either 
absolute or ordinary; a/nolu", when 
uI?on their own authority they com
mIt a man to prison for punishment; 
ordinary, when they commit one 
rather for safe custody than for pu
nishment. ComllllJndlllll1lt is also used 
for the offence of him who wills ano
ther man to trawrgress the law, as to 

commit theft, murder, &c.-StlJunj. 
Pl. Cor. 72; Cunningham. 

COJ(J(ARCBIO. The boundaries 
or confines of the land.-Du Frem.; 
Cowel. 

COJ(J(BNDAJ( (eccleria commen
data till ct"todia ecclaid: alieui com
miua). The holding a living or be
nefice in commendam is (where a va
cancyoccurs) holding such a living 
commended by the crown until a pro
per pastor is provided for it. This 
may be temporary for one, two, or 
three years; or perpetual, being a 
kind of dispensation to avoid the va
cancy of the living, and is called a 
commenda refiner.. These commen
dama are now seldom granted except 
to bishops.-l Chitty', Bl. 393, and 
note 46. 

COJ(J(BNDA RBCIPBRR. To tske 
a benefice de novo in the bishop's 
own gift, or the gift of some other 
patron consenting to the same; and 
this is the same to him as institution 
and induction are in another clerk. 
-Hob. 1M; 1 Bl. 393. 

COJ(J(BNDARY or COJ(J(BND
ATORY. He who holds a benefice or 
church living in cORlmendam.-Cowel. 

COJ(J(BNDATORS. Secular per
sons on whom benefices or church 
livings are bestowed. They are so 
called because the benefices were 
comlllll1lded and intrusted to their 
oversigh t; they are not proprietors, 
but only a kind of trustees. - Tomlin •• 

COJ(J(BKDATORY LBTTBRS. 
Letters of recommendation written 
by one bishop to another in behalf 
of an? of his clerlq who may have 
OCC881on to travel mto another dio
cese, in order that they may be well 
received by their brethren, or that 
they may be promoted, or that ne
cessaries may be administered to 
them.-Bede, lib. 2, c. 18; Cawel. 
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COMMBNDATUS. One who lives 
under the protection of a great man. 
-S1"I_n; Cowl. 

COM M B ReB. The distinction 
made between commerce and trade 
is, that the former relates to our 
dealings with foreign nations, or our 
colonies, &c., the latter to our own 
traffic and dealings at home. - LM: 
Mercat; Tomlin •• 

COMMISSARY (commiaarim). In 
the ecclesiastical law is a title ap
plied to those who exercise spiritual 
Jurisdiction in those parts of the dio
cese, which are too far distant from the 
chief ci ty for the chancellor to call 
the people to the bishop's principal 
court without occasioning them great 
inconvenience. These officers were 
ordained to supply the bishop's office 
in the distant places of his diocese, 
or in such parishes as were peculiar 
to the bisholl and were exempted 
from the jurIsdiction of the arch· 
deacon.-Lyndewood'. Prwin.; Cawel. 

COMMISSION (commillio). In our 
law much the same as dekgatio with 
the civilians, and is commonly un
derstood to signify the warrant, au
thority, or letters patent whi.ch em
power men to perform certain acts, 
or to exercise jurisdiction either or
dinary or extraordinary. In its po
pular sense it frequently signifies the per_, who act by virtue of such an 
authority. There are various sorts 
of commissions, which will be found 
under their proper titles. 

COMMISSION f",. Royal .Alllne. 
See tit. Royal AWRe. 

COMMISSION 01' ARRAY. See 
.A'fTay. 

COMMISSIONS 01' ASSIZB. Com
missions emJ!owering the judges to 
sit on the Circuit, for the purpose 
of holding the assizes. 

COMMISSION 01' ASSOCIATION. 
A commiBSion empowering two or 
more learned persons to be added to, 
or to lUIIlCiafll themselves with the 
justices in the circuits and countiea 
in Wales. 

COMMISSION 01' CHARITABLB 
USBS, A commission issuing out of 
the Court of Chancery to the bishop 
and others, when lands which are 
given to charitable uses have been 
misemployed. or there is any fraud 
or dispute concerning them, to in
quire of and redress the same. 

COMMISSION 01' DBLEGATBS. 
When any sentence was given in any 
ecclesiastical cause by the arch
bishop. this commission under the 
great seal was directed to certain 
persoDS, usually lords, bishops, and 
judges of the law, to sit and hear an 
appeal of the same to the king in the 
Court of Chancery. 

COMMISSION 01' BANXRUPT. A 
commission or authority granted by 
the Lord Chancellor to such discreet 
persons as he shall think proper, to 
examine the bankrupt in all matters 
relating to his trade and effects. and 
to perform various other important 
duties connected with bankruptcy 
matters; these persons are thence 
called commillioners of bankruptcy, and 
have in most respects the rights and 
privileges of judges in their own 
courts. 

COMMISSION TO EXAMINE WIT
NESSES, When a cauSII of action 
arises in a foreign counur. and the 
witnesses reside there. or In a cause 
of action arising in England. and the 
witnesses are abroad or are shortly to 
leave the kingdom; or if witneases 
residing at home are aged and infirm, 
and therefore cannot come to court; 
in any of these cases a court of equity 
will grant a commillion to certain per
SODS to attend these witnesses wher. 
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ever they may reside, and to examine 
them and take down their depositions 
in writing upon the spot, and these 
depositions are then received in court 
as valid evidence in the cause. 

COJUUSSION TO INQUIRB OP 
FAULTS AGAINST THB LAW. An 
ancient commission i88ued on extra
brdinary occasions and corruptions. 

COMJUS8ION OP LUNACY. A 
commission i88uing out of chancery 
authorizing certain persons to in
quire whether a person represented 
to be a lunatic is so or not, in order 
that, if he is a lunatic, the king may 
have the care of his estate. 

COMMISSION OP THB PEACB. A 
commission from the king under the 
great seal, appointing certain persons 
therein named jointly and separately 
justices of the peace. 

COMMISSION OPOYBR AND TBR
:HINER. See tit. Oyer and Terminer. 

COMMISSION OP RBBBLLION, or, 
as it is otherWise called, a Writ of 
Rebellion. Where a party to a SUIt 
in chancery has disobeyed any com
mand of the court properly signified 
to him, he is said to be in contempt, 
upon which certain proceedings take 
place which are known by the name 
of proce.. of contempt. One of the 
formula in this proce88 of contempt 
is a commi .. iDn of rebelliDn, which is a 
commi88ion directed to four or more 
commissioners (named by the plain
tiff in the suit, or his solicitor), di
recting them to take the defendant 
if they can; and if when taken he 
still refuses to perform the command 
of the court, they bring him before 
the bar of the court, and if he then 
persists in his disobedience he is 
committed to the Queen's prison.
Gray', Chan. Pract. 

COHMISSION OP SBWBRS. A 
commission or authority to certain 

persons directing them to see drains 
and ditches, &c, well kept and main
tained in various parts of England. 
-23 H. 8, c. 5. 

COMMIasION TO TAKB AN8WBRS 
IN EQUITY. When a defendant in 
a suit lives more than twenty miles 
from London, there mar be a com
misaion granted to take hIS answer in 
the country, where the commi88ioners 
administer to him the usual oath, 
and then the answer being sealed up, 
either one of the commi88ioners car
ries it up to court, or it is sent by a 
messenger, who swears that he re
ceived it from one of the commis
sioners, and that the same has not 
been opened or altered since he re-o 
ceived it.-3 BL 447. 

COMMI88IONBR. He to whom a 
commi88ion is directed, and who has 
to perform the duties therein directed 
to be done. 

COMMITMBNT. The sending or 
committing a person who has been 
guilty of any crime to prison or gaol 
by warrant or order.-4 BL 296. 

COMHITTAL8 (see tit. Commit
ment). The Houses of Parliament 
p088e88 the power of committing both 
their own members and others for a 
breach of privilege; but such power 
is confined to the session, and con
sequently concludes with the proro
gation. 

COMMITTEE. An assembly of 
persons to whom matters are referred. 
A committee of the House of Com
mons is a committee to whom a bill 
after the second reading is com
mitted, that is, referred; and is either 
selected by the house in matters of 
small importance, or else upon a bill 
of consequence the house resolves 
itself into a committee of the whole 
house. A committee of the whole 
house is formed of every member; 
and to form it, the speaker quits the 
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chair (another member beillJ ap-I mined by coul\8el 88 in a coun ol 
inted chairman), and ma mt and juatice. In the commo .. ' commitrbate 88 a private memL;. In teeII on private billa the public are 

these ~1IIi"" the bill is debated I admitted; but from the IOrda' com
clauae by clauae, amendmenta made, mittes they are eltcluded. 
the blanks filled up, and eometimes I 
the bill almoat entirely remodelled. COIIIIITTBB, &J.ct. A Rlect 
After it haa gone through this _- committee consiata of a certain"num
m;u., it is again brought before the ber of memben of either houae of 
house for reconsideration, after which : parliament, appointed to inquire into 
it is read a third time, and then and repon upon matten -,ecially 
passed or not plUllled, aa the cue may referred to them. It is called a 
be. A _itt. aleo signifies the Mlcet committee, 88 diltinguiahed 
person or friend to whom the Lord from a committee of the whole houae, 
Chancellor _ill the care of an a committee of supply, a committee 
idiot or lunatie.-I Bl. 183, 3~. of ways and means, Ike. and it l18ually 

conducta ita proceedings in a separate 
apanment provided for the purpose, 
and not in the body of the house it
self. Amongst the moat imponant 
of this clau of committees, railway 
and election committeea may be in_ 
stanced 88 eJtamplea. 

COIIIIITTB. of Supply. A commit
tee of surply is a committee of the 
House 0 Commons, in which the 
granta of money nec:eaaary for the 
public service are voted, after the 
estimates of the auma required by the 
various public depanmenta have been 
laid before the houae. 

COIIIIITTBB of Way. and MeatU. 
This committee 18 one which foUows 
neltt in order to a committee of sup
ply in the financial busineaa of the 
House of Commons; and ita object 
is to consider the ways and means 
of raising the supply which haa pre
vioualr been granted in the other 
comlDlttee. The difference between 
them is that one control., the other 
providea. 

COIIIIITTBB td ",1aOY HIlUM. See 
tit. Chainnan Of Commil_ of tM 
",IaoYH-. 

C 0 1111 ITT B B Oft PriMM Billa. 
The difference between a committee 
on a private bill and a committee on 
a public bill i., that while the latter 
consista of the houae itself, with a 
chairman of committees presiding 
instead of the speaker, the former 
consists of a selected number of mem
bers who sit in a committee room 
and take evidence for and against 
t.he bill, the witneaaes being eJta-

COlIlIOlf or RIGHT OP COIIIIOtl'. 
An incorporeal hereditament: being 
a profit which a man hath in the land 
of another, aa to feed his beaata, to 
catch fish, to dig tor( to cut wood, 
or the like. And hence common is 
chielly of four sorta; common ofpaa
tore, of piscary, of turbary, and of 
estovers. Common of JlUt",.. is a 
right of feedinll one's beaata on ano
ther'sland, for 10 those waate grounds 
which are usually called commons, 
the propeny of the eoil is generally 
in the lord of the manor, aa in com
mon fields it is in the panicular te
nants. This kind of common is either 
appendant, appurM/UJnt, beea".. of 
vieiftdge, or in groa. Common ap
pmdan' is a right belonging to the 
owners or occupiers of arable land to 
put commonable beaats upon the 
lord's waste, and upon the lands of 
other persons within the same manor, 
which are either beasts of plough, or 
such as manure the ground. Com
mon appurNn""t ariseth from no eon
nexion of tenure, nor from any abso
lute neceaaity, but may be annelted 
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to lands in other lordsbips, or extend 
to other beasts besides sucb as are 
generally commonable, as bogs, goats, 
or the like, wbicb neither plougb nor 
manure the ground. This not arising 
from any natural propriety or neces
sity like common appendant, is tbere
fore 1I0t of general right, but can 
only be claimed by immemorial usage 
and prescription, wbicb the law es
teems sufficient proof of a special 
grant or agreement for this purpose. 
Common because of vicinage or neigh
bourbood is where tbe inhabitants of 
two townships whicb lie contiguous 
to each otber, have usually inter
commoned with one another, the 
beasts of the one straying mutually 
into the otber's field witbout moles
tation from eitber. Common in grou 
or at large is such as is neitber ap
pendant nor appurtenant to land, but 
18 annexed to a man's person, being 
granted to him and bis heirs by deed, 
or it may be claimed by prescriptive 
rigbt, as by a parson of a cburcb, or 
the like corporation sole. This is a 
separate inberitance, entirely distinct 
from any landed property, and may 
be vested in one who bas not a foot 
of ground in the manor. All tbese 
species of pasturable common may 
be and uslllllly are limited as to num
ber and time, but tbere is also com
mon tDit/wu.t ,tint, and whicb lasts all 
the year. Common of pilcary is a 
liberty of fishing in another man's 
water, as common of turbary is a 
liberty of digging turf upon another 
man's ground. There is also a com
mon of digging for coals, minerals, 
stones, and the like. All these bear 
a resemblance to common of pas
ture in many respects, though in one 
point they go much further, com
mon of pasture being only a right of 
feeding on the herbage and vesture 
of the soil which renews annually; 
but common of turbary and those 
aforementioned are a righ t of carry
ing away the very soil itsel£ Com
mon of 81toven or •• touM., that is, 

ft8C8lllJries, (from estoffer, to furnish,) 
is a liberty of taking necessary wood 
for the use or furniture of a house or 
farm from off another's estate. The 
Saxon word bote is used by us as sy
nonymous to the French eatOtlers, and 
therefore house-bote is a sufficient 
allowance of wood to be employed in 
making all instruments of husbandry ; 
and haybote or hedgebote is wood 
for repairing of hays, hedges, or 
fences. These several species of 
commons do all originally result from 
the same necessity as common of 
pasture, vis., for the maintenance and 
carrying on of husbandry; common 
of piscary being given for the sus
tenance of the tenant's family; com
mon of turbary and fire-bote for his 
fuel, and house-bote, plough-bote, 
cart-bote, and hed~e-bote, for repair
ing his house, hIS instruments of 
tillage, and the necessary fences of 
his grounds.-2 Bl. 32 to.'l6. 

COllr[JI(ON BA.IL. See tit. Al'P§r
ance. 

COJl(lIr[ON BA.R. A plea was so 
termed, which was frequently pleaded 
by a defendant in an action of tres
pass quare clatlsumfregit. In this 
action, if the plaintiff declared against 
the defendant for breaking his close 
in a certain parish, without other
wise particularizing or describing the 
close, and the defendant himself hap
pened to have any freehold land In 
the same parish, he frequl'ntly af
fected to mistake the close in ques
tion for his own, and pleaded what 
was called the commnn bar, viz. that 
the close in which the trespass was 
committed was his own freehold, which 
compelled the plaintiff to new assi~, 
i. e. to assign his cause of complalnt 
over again, alleging that he brought 
his action in respect of a trespass 
committed upon a different close from 
that claimed by the defendant as his 
own freehold. Now, however, a de
fendant cannot well affect ignoranoe 
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with regard to the real close, as by a 
rule of court (Hil. Term, 4 Will. 4), 
the plaintiff is now bound to par
ticularirs the close or place in the 
declaration, by assigning to it its fa
miliar name, or by describing ita 
abuttals or other sufficient descrip
tion. The above mentioned plea is 
also called a bar at large and a blank 
bar.-Steph. Plead. 260, 4th ed. 

C6l11l110N BENCH (bane.... eom
munia). The Court of Common Pleas 
was formerly so called, because the 
causes of common persona were tried 
and determined in that court.-Cowel. 

COllllllON DAY IN PLEA OP 
LAND. In 1 Rich. 2, c. 17, is an 
ordinary day in court, as Octabis 
Hilarii Quindena Paschm, &c. men
tioned in 61 Hen. 8, concerning ge
neral days in the Bench.-C_l. 

COllllllON FINB (finis eommunia). 
A certain sum of money which the 
resiants within the liberty of some 
leets pay to the lords; in some places 
called heatl-aii'lHl7', heati.-penee, and in 
other places cert-money.':-"Cowel. 

COllllllON INTBNDlIIENT. The 
plain common meaning of any writing 
as apparent on the face of it, with
out straining or distorting the mean
ing of the writer. Bar to eommon 
intendment is an ordinary or general 
bar to the declaration of a plaintiff: 
-Co. Lit. 78; Cowel. 

COllllllON INTENT. .. Certainty 
in pleading has been stated by Lord 
Coke (Co. Litt. 808) to be of three 
sorts, viz. certainty to a eommotl in
tent, to a certain intent in general, 
and to a certain intent in every par
ticular. By a eomJIIDR intent I un
derstand that when words are used 
which will bear a natural sense, and 
also an artificial one, or one to be 
made out by argument or inference, 
the natural sense shall prevail i' it is 

simply a rule of construction, and 
not of addition. Common intent can
not add to a sentence words which 
are omitted."-Per Buller, J. D011as
ton v. Pyn., 2 H. Bl. 627; 2 Smith's 
L. C.98. 

COllllllON JURY. See tit. Jury. 

COllllllON LAW. These words are 
used in various senses. The follow
ing are amongst the most important: 
1st. As designating that branch of 
the municipal law of England which 
does not owe its origin to parlia
mentary enactment, and which, as 
opposed to the latter, is termed the 
lel: non scripta or unwritten law. 2nd. 
As designating a particular section 
or division of the Ie" non scripta or 
common law, as distin~ished from 
some other section or division of the 
Ie" non scripta or common law. 8rd. 
The phrase at eommon law. These 
it will now be attempted to explain 
in the above order. 1st. As desig
nating the /I" non scripta or unwritten 
law. The law of England is com
posed of acta of parliament or sta
tutes, and the custom of the realm. 
The custom of the realm consists of 
those rules and maxims concerning 
the persons and property of men that 
have obtained by the tacit assent 
and usage of the mhabitants of this 
country, being of the same force with 
acta of the legislature, the difference 
between the two being, that with re
gard to the one, the consent and ap
probation of the ]?eople is signified 
by their immemonal use and prac
tice, whilst, with regard to the other, 
their approbation and consent are 
declared by parliament, to whose acts 
the people generally are deemed to 
be VlrtuaIly parties. The custom of 
the realm, as above described, from 
the circumstance of ita being the 
common or ordinary law of the land, 
as formerly administered bet1iVeen 
man and man, is denominated the 
COIIIIIIOII law of the realm, and under 
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which denommatl0n IS comprised all 
the law of this country, excepting 
the statute law. The custom of the 
realm, or common law, as it is termed, 
includes not only general customs, or 
Buch as are common to the whole 
kingdom, but also the particular cus
toms which prevail in certain parts 
ofthe ki II those par-
ticular hat are by 
custom n certain 
courts Thus the 
custom ent, which 
ordains, ings, that 
not the all succeed 
to the II the sons 
alike, a oug a varIance with the 
general law of the land, is yet deemed 
a part of the common law. So the 
civil and canon laws, as administered 
in our ecclesiastical and admiralty 
courts, having obligation in this king
dom, not upon their own intrinsic 
authority, but simply by custom, are 
also re arded as a art of the cus-
toms of on law.-
See 1 R , 2 ; Hale', 
Hist. C. 64. 2ndly. 
The phr frequently 
used to artment of 
the law rior courts 
of law a e especial 
cogniza , the pro-
ceedings and dcterminations in those 
courts are guided and directed, as 
distinguished from the principles and 
practice of equity, of which the Court 
of Chancery and the other equity 
courts take especial cognizance. The 
phrase common law is also frequently 
used in practice to signify the fo-
rensic p nciples of 
our court as opposed 
to some epartmeRt 
of the I , the con-
veyanci chancery 
departm he phrase 
at commo the com-
mon law pendently 
of the statute law, or without the 
statute law-according to the rules 
or principles of the common law, or 
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custom of the realm, apart altogether 
from statute or act of parliament. 

COMMON PLEAS (COIIlmU1Ila pla
cita ). One of the superior courts 
of common law, and is now usually 
held in Westminster Hall. The pro
ceedings in this court are the same 
as tho . h h urts of com-
mon I ommon Bench, 

Co 
Recove 

See tit. 

Co is a judicial 
officer rporation of 
the city 0 on on, assists the 
recorder in disposing of the criminal 
business at the Old Bailey sessions. 

COMMON TRAVERSE. See tit. 
Traverl8. 

COMMON WEAL. Common or 
public ood (bonum publicum).
Plowd 

Co IlS). In its 
gener ns the com-
mone ough some 
writers that it ap-
plies die class of 
societ , er and more 
influential sort of commoners. The 
commo1lalty is also one of the com- ' 
ponent parts of an incorporated com
pany; which usually consists of the 
masters, wardens, and commonalty; 
the two first being the chief officers 
or members, and the latter those who 
are usually called of the livery.-l 
Bt.40 

Co 
ThE'd 
as an 
being 

ommorantia ). 
n any place 

h is termed 
.-4B1.278. 

Co ales, half a 
cantred or hundred containing fifty 
villages.-Dod. Hisf. Wale" fol. 2; 
Ci1/DeI. 
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COMJlUl'f ANCB. Those common".. 
or tenants who enjoyed the right of 
common or comllwnitrg in open fields 
were formerly so called.-CoweL 

COMJlUNB CONCILIUJI RBGNI 
ANGLI& The general council of 
the realm assembled in parliament. 
-CtnlHIL 

COMMUNIA PLACITA NON TB
NBNDA IN SCACCABIO. A writ di. 
rected to the treasurer and barons of 
the Exchequer, forbidding them to 
hold pleas between common persons 
in that court.-Reg. of Writl, 187; 
CtnlHIL 

COMMUNI CUSTODIA.. A writ 
which lay for a lord (whose tenant, 
holding by knight service, died, and 
left his eldest son under age) against 
a stranger who entered the land and 
obtained the ward of the body.
Old Nat. Brev.foL 89; C_L 

COlllPANAGB (Fr.) Any kind of 
food excepting bread and drink. 
Some tenants of the manor of Fesker
ton, in the county of Nottingham, 
when they performed their boons or 
work days to their lord, had three 
boon loaves with companage allowed 
them.-CtnlHIl. 

COJlPBLLATIVUJI. An accuser, 
an adversary.-Leg.Athelstanj C_l. 

COJlPBBTOBlUlIl. In the civil 
law signifies a judicial inquest made 
by delegates or commissioners to 
find out and relate the truth of a 
cause.-Km. Paroch. Antiq. j Cawel. 

COMPBBUIT AD DIBlIl (he ap
peared at the day). The name of a 
plea in an action of debt on a bail 
bond. 

COlllPOSITION (compolitio). A com
poIition, or, as it is termed, a rtIIl 
comJHllition, is an agreement made 

between the owner of lands and a 
parson or vicar, with the consent of 
the ordinary and the patron, that 
such lands shall for the future be 
discharged from payment of tithes 
by reason of some land or other real 
recompense given to the parson, in 
lieu or satisfaction thereo£-2 BL 28. 

COlllPOSITIO MBNsuABulIl. The 
title of an ancient ordinance for mea
,ur".-23 Hen. 8, c.4-

COlllPOUN.DING FBLONY, or 
THBPT-BoTB. Where a person has 
been robbed, and he knows the felon, 
and receives back from him hisgooda 
that were stolen, or some other 
amends, upon agreement not to pro
secute.-4 Bl. 133. 

COlllPRINT. The surreptitious 
printing of another bookseller's copy, 
to make gain thereby, and which is 
not only contrary to the common law, 
but is also forbidden by statute.
CtnlHIl. 

Co III PRO III IS B (compromiaum). 
The mutual p'romise of two or more 
parties at difference to refer their 
controversy to the arbitrament or de
cision of an arbitrator.-Welt. par. 2, 
Symb. j COWl/I. 

COlllPTROLLBB. An officer who 
has the inspection, examination, or 
controlling of the accounts of col
lectors of public money.-Cowel. 

COlllPUBGATORS. Persons who 
swear they believe the oath of an
other person made in defence of his 
own innocence. Such was the case 
with the popish clergy, who, when 
accused of any capital crime, were 
not only required to make oath of 
their own innocence, but also to pro
duce a certain number of persons, 
called compurgator" to swear that 
they believed his oath.-3 Bl. 342-

r 
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COMPUTA8SBNT. See tit. ll11imul 
CompuCo$Nl'le. 

COMPUTB, Ru/e eo. In cases 
where the plaintiff has an interlocu
tory judgment, and the amount of 
damages is a matter of simple arith
metical calculation, and no evidence 
is required to ascertain the amount, 
beyond what is apparent on the face 
of the pleadings, the court, instead 
of putting the plaintiff to execute a 
writ of inquiry, will refer it to the 
master to compute principal and in
terest. This course is usually pur
sued when interlocutory judgment 
has been signed in an action on a 
bill of exchange or promissory note 
or banker's cheque. The courts, in 
the first instance, grant a rule to show 
cause why it should not be referred 
to the master to comJlute principal 
and interest, &c.; whIch rule has to 
be served upon the defendant, and 
if cause is not shown, they subse
quently make the rule absolute.
Bagley', Pro 221; Luah', Pro 706. 

COMPUTO. A writ so called, be
cause it com {leis a bailiff, receiver, 
or chamberlam, to yield up his ac
counts, and to computll what is owing. 
-Old Nae. Brev. fol. 68; C_I. 

CONCBA-LOBS (cUllceilltorea). Those 
persons who discover CUllcealed lands, 
L e. lands that are privily kept from 
tlle king by common persons, having 
no title or estate therein.-39 Elil. 
c. 22; Cowel. 

CONCBSSI (1 haw granted). A 
word frequently used in conveyances, 
creating a covenant in law, as the 
word dedi (1 haw gi_> does a war
ranty.-Co. Lit. 384; Cowel. 

CONCION ATOB. A common coun
cilman.-Hi.foI"y Elein.; Cowel. 

CONCLl1DB, To. The word con. 

clu/kd seems, in legal language, to 
mean prevented, estopped, 01 rather 
shut out.-See 2 Wms. Saund. 291 c; 
1 Gal. I!r D. 240. 

CONCLUSION (conc/wio). When 
a man by his own act upon record 
has charged himself with a duty or 
other thing; as in the case of a free
man confessing himself to be the 
villein of another, and afterwards 
such other takes his goods, he shall 
be concltuhd from saying in any ac
tion or plea afterwards that he is 
free, by reason of his own confes
sion. The word tUllelulima, as used 
in reference to declarations, pleas, 
replications, &c. retains its common 
signification, meaning the end or 
conclusion of the respective pleading 
to which it refers.- Le, Terma de ill 
Ley; C_l. 

CONCLUSION OP LAW. A con· 
clusion or result· at which the law 
arrives by the application of legal 
rules or principles to any given state 
of facts; a familiar instance of which 
is afforded by the numerous cases in 
which the law ClnlCludes that a pro
mise to pay a certain sum of money 
is binding upon a party from whose 
conduct such promise may be im
plied. So when A. does any given 
act as agent for B., the conclusion 
of law is, that B. did such act, upon 
the principle that qui j'aeit per alium 
facie per ... 

CONCLUSION TO THB COUNTRY. 
When a party in Jlleading traverses 
or denies a matenal fact or allega
tion advanced by his opponent, he 
usually concludes his pleading with 
an offer that the issue 80 raised may 
be tried by a jury: this he does by 
stating that he "puts himself upon 
the country;" and a pleading which 
80 concludes, is then said to conclude 
to the country; and the technical 
phrase itself is tenned a "conclusion 
Co the country." 
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CONCORD (concordia). An agree
ment entered into between two or 
more persons, upon a trespass having 
been committed, by way of amends 
or satisfaction for the trespass. In 
that species of conveyance which was 
formerly in use, called a jim, the 
word concord also OCCUl"S; and here 
it siJPlifies an agreement between the 
parties, who are levying the fine of 
lands one to another, how and in 
what manner the lands shall pass; 
and is usually an acknowledgment 
from the deforciants (or those who 
keep the other out of pOBBession) 
that the lands in question are the 
right of the complainant; and from 
this ac1mowkdgment or recognition of 
right, the party levying the fine is 
called the cogl/isor, and he to whom 
it is levied the eogniree.-2 Bl. 360. 

CONCUBBANT. L~ng together.-
1 Hen.. 2, c. 6; TOfI!lirll. 

CONCUBINAGB(con.cubinatm). An 
exception against a woman who sues 
for dower, thereby alleging that she 
was not a wife lawfully married to 
the party, from whose lands she 
seeks to be endowed, but only his 
concubine.-Brit. c. 107; Cawel. 

CONDBMNATION MONBY. The 
party who fails in a suit or action is 
sometimes said to be condemned in 
the action, and the damages to which 
such failure has made him liable are 
hence frequently called cond8mnation 
f1/A1fIeY. Thus in proceedings to enforce 
a recognizance by writ of scire facias, 
it is laid down that II these persons 
(the bail) stipulated that if the de
fendant should be condemned in the 
action, he should pay the cond8mna
tUm money or render himself into CUB

tody."-Smith's .Action at Law, 120. 

CONDITION (conditio). A kind of 
stiyulation or restraint annexed to a 
thmg; and in its general significa
tion bears the same meaning as it 

does in common language. The 
word condition is, however, in law 
usually associated with the word es
tate, as an estate upon condition; it 
will, therefore, be neceSBary to con
sider the various sorts of estates upon 
condition, or, in other words, the va
rious sorts of conditions that are an. 
nexed to and qualify certain estates. 
Estates, then, upon condition, thus 
understood, are of two sorts. 1. Es. 
tates upon condition implied; 2, Es
tates upon condition ezpruaed. Estates 
upon condition implied in law are where 
a grant of an estate has a condition 
annexed to it inseparably from its 
essence and constitution, although 
no condition be expressed in words. 
As if a grant be made to a man of 
an office generally, without adding 
other words, the law tacitly annexes 
thereto a secret condition, that the 
grantee shall duly execute his office, 
on breach of which condition it is 
lawful for the grantor, or his heirs, 
to oust him and grant it to another 
person. An estate on condition ez.. 
prused in the grant itself, is where 
an estate is granted either in fee 
simpk or otherwise, with an expreSB 
quslification annexed, whereby the 
estate granted shall either com. 
mence, be enlarged, or be defeated, 
upon performance or breach of such 
qualification or condition. These 
conditions are therefore either pre
cedent or subsequent. Precedent are 
such as must happen or be performed 
before the estate can vest or be en
larged. Subsequent are such, by the 
failure or non-performance of which 
an estate already vested may be de
feated. Thus, if an estate for life 
be limited to A. upon his marriage 
with B., the marriage is a precedent 
condition, and till that happens no 
estate is vested in A. Or if a man 
grant to his lessee for years, that 
u~on payment of a hundred marks 
WIthin the term, he shall have the fee, 
this also is a condition preCedllflt, and 
the fee simple paBBes not till the hun. 

F2 
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dred marks be l?aid. But if a man 
(!T&Ilt an estate m fee simple, reserv
mg to himself and his heirs a certain 
rent, and that if such be not paid at 
the times limited, it shall be lawful 
for him and his heirs to re-entler, and 
avoid the estate; in this case the 
grantee and his heirs have an estate 
upon condition subsequent, which is 
defeasible if the condition be not 
strictly performed.-2 BI. 102 to 104. 

CONDITION PRBCBDBNT. An 
act essential to be performed by one 
party prior to any obligation attaching 
upon another party to do or perform 
another given act. It has also been 
defined to be "an act to be performed 
by the plaintiff before the defend
ant's liability is to accrue under his 
contract.-ChiHyon Cont. 738. Thus, 
where the purchaser of a house agreed 
to pay a certain sum of money, pro
vided the pavement in front of the 
adjoining houses should be laid down 
by a given day; the completion of the 
pavement by the '1*ifted. tilll4l was a 
condition precedent to the purchaser 
being called upon for payment of 
the money, i e. it was an act which 
was essential to be l?erformed prior 
to any liability accrumg against the 
purchaser to pay the money.-4 Car. 
"r P. 29.5; 1 Saund. 320, n. 4-

CONDITIONAL FBB. A fee or 
estate restrained in its form of do
nation to some particular heirs ex
clusive of others, as to the heirs of a 
man'. body, by which only his lineal 
descendants were admitted in exclu
sion of collateral heirs, or to the heirs 
male of hi. body, in exclusion both of 
collaterals and lineal females also. 
We say restrained in the farm (!f do
MIron, for the gift was not considered 
as in effect restrained to the particular 
heirs, but was construed by the judges 
of former days as conferring an estate 
descendible to the heirs general, sub
ject only to the performance of a 
certain condition on the part of the 

ancestor. For they held that such a 
gift (to a man and the heirs of his 
body) was a gift upon condition that 
it should revert to the donor if the 
donee had no heirs of his body; but 
if he had, it should remain to the 
donee. Immediately, therefore, issue 
was born, the donee was enabled to 
aliene the land, and he usually did 
80 at once; for if the issue had after
wards died, and then the original 
donee had died without making any 
alienation, the land would have de
scended subject to the restriction of 
the gift, and in default of heirs of 
the donee's body, must have reverted 
to the donor. But by an alienation 
of the land immediately upon the 
birth of issue and a subsequent re
purchase, the donee became possessed 
of a fee simple absolute. From these 
" condi tional fees" and the construc
tion put upon them under the Sta
tute of Westminster the Second (Da 
Doni. Conditionalibus, 13 Ed. I, c. 1), 
arose that more familiar form of es
tate known as an "estate in fee 
tail" or an "estatetaiL"-lSteplltR', 
Bl. 228, 229. 

CONDONATION. A technical 
term, used in the ecclesiastical courta 
to signify the f(JJ'giving by a husband 
or wife of a breach, on the part of 
the other, of his or her marital du
ties. The legal effect of which for
giving or condonation is, that the party 
cannot subsequently seek redress for 
an offence already forgiven. For in
stance, if after his knowledge of the 
wife's adultery, a husband cohabits 
with her, such an act of condonation 
bars him from his remedy of divorce; 
and a wife is equally barred who has 
condoned an act of cruelty on the 
part of the husband. It is an im
portant exception, however, to the 
general doctrine .Df condonation, 
which is founded on a willin~ess to 
heal the disputes of married life, that 
a subsequent repetition of the crime 
revives the former offence, and nul-
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'lifies the intermediate act of condo
nation by the injured party. - 1 
Ough. 317; Bum', Eccl. Law, til. 
Marl"iage. 

CONDUCT MONBY. Money paid 
to' a witness, who has been sub
prenaed on a trial, sufficient to pay 
the reasonable expences of going to, 
staying at, and returning from the 
place of trial These expences are 
estimated according to the rank in 
life of the party, the state of his 
health at the time, and other similar 
circumstaDces.-Lmh', Pro 460. 

CONB AND KBY. A woman when 
arrived at the age of fourteen or 
fifteen years had liberty to take 
charge of her house, and, as it was 
termed, to receive cone lind Uy, i. e. 
she was then considered competent 
to keep the accounts and keys of 
the house.-Bracton, lib. 2, c. 37; 
C_l. 

CONPBDBRACY. Two or more 
persons combining together to do 
any hurt or damage to another, or 
to do any other unlawful act. 

CONl'BRBNCB. J n reference to the 
proceedings of Parliament, is a meet
Ing of the two Houses for the pur
pose of considering (or conferring 
upon) any point or measure on which 
they differ. It is conducted by a few 
members of each llouse, who are 
appointed as manager. of the confer
ence. The managers of both Houses 
assemble at a time and place ap
pointed by the Lords (whose privi
lege this is), and usually one ma
nager on each side states and argues 
the case for hi8 own party, At all 
conferences the managers for the 
Upper House are seated, and wear 
their hats, while the Common8' ma
nagers stand uncovered. Frequently 
reasons in writing, in support of their 
own view, are furnished by one set 
of managers to the other. 

CONl'BBS AND AVOID. See tit. 
Ctmf6lliotl lind Avoidllnce. 

CONPBSSION (conflUio). This 
word in the law retains its usual and 
popular siF.fication. Thus, when 
a prisoner 18 indicted of treason and 
felony, and brought to the bar to be 
arraigned, and the indictment being 
read to him, and the court demand
ing what he can say thereto, he con
fe.. the offence and indictment to 
be true, or pleads not guilty. The 
word confeAlOn is also used in civil 
matters, as where a defendant COR

fase, the plaintiff's right of action by 
giving him a cogllOllil, &c.-3 BL 397. 

CONPBBSION AND AVOIDA.NCB. 
Pleadings in confusion lind avoidllnr. 
are those in which the party pleading 
admits or confeues, to some extent at 
least, the truth of the allegation he 
proposes to answer, and then states 
matter to llvoid the legal consequence 
which the other party has drawn from 
it. Of pleas of this nature, some are 
distinguished as pleas in justification 
or //rcuse, others as pleas in ducharge. 
The former show some justification 
or excuse of the matter charged in 
the declaratiob, the latter some dis
charge or release of that matter. The 
effect of the former, therefore, is to 
show that the plaintiff never had any 
right of action, because the act 
charged was lawful; whilst the latter 
show that though he once had a right 
of action, it is discharged or released 
by some matter subsequent. Of 
those in justification or excuse, the 
plea of IOn lIAIIull demune, in an ac
tion of tresJ?ass for assault and bat
tery (wherem the defendant alleges 
that the assault complained of was 
committed in self-defence ~nst the 
attack of the plaintiff) is an mstance; 
and a common example of those in 
discharge is, in an action of cove
nant, a plea of release, wherein the 
defendant alleges that the plaintiff 
had, after the breach, released him. 
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from an breacbes, &e. This division 
applies to p. ouIy, and not to re
plications or subsequent pleadings. 
Supl&m em Pl. 229. See tit. Colour. 

CONPBS80. Bill taken pro con
f- See tit. Pro confuao. 

CONPIBMATION (conjirrlllJCio). A 
confirmation is of a nature nearly 
allied to a release, and is defined by 
Sir Edward Coke to be a convey
ance of an estate or right in , .... 
whereby a voidable estate is made 
sure and unavoidable; or whereby a 
particular estate is increased; and 
the words of making it are these, 
.. have given, granted, ratified, ap
proved, and confirmed." An in
stance of the first branch of the de
finition may be illustrated in the case. 
of a tenant for life leasing for forty 
years and dying during the term; 
here the lease for years is voidable 
by him who has the reversion, yet if 
he has CtmjiT'lMtl the estate of the 
lessee for years, before the deatb of 
the tenant for life, it is tben no 
longer voidable but sure.-2 Bl. 326. 

CONPISCATR (conjilJ:tJTB). As tbe 
Romans say, when for any offence 
goods are forfeited to tbe Emperor's 
treasury, that they are bona confl-ta; 
so we apply the same term to those 
goods that are forfeited to our king's 
excbequer.-Staundf. PI. Cr.; C_I. 

CONGBABLB (Fr. Ctmge, leave or 
permission). Lawful, lawfully done, 
or done with leave; as the .entry of 
the disseisee is congeabk, i. e. lawful. 
-C_I. 

CONGB D' ACCORDBB. Leave to 
accord or agree. In the statute of 
fines it is thus mentioned. .. When 
the original writ is delivered in pre
sence of the parties before the jus
tices. a pleader shall say this, Sir 
JUltice conge d'tJCCI1I'tUr, and the jus
tice shaD reply to him, What lait" Sir 

R.? and shall name one of the 
parties."-18 Em. 3; Cowel. 

CONGE D'BSLIBB (1etJw to euct). 
The royal license or permission sent 
to a dean or chapter when any bishop
ric becomes vacant, empowering 
them to proceed to the election of a 
new bishop.-l BI. 382. 

CON.JURATIO. An oath; and the 
word Ctmjut'IJtUI signifies the same as 
conjUt'lJtor. 1. e. one who is bound by 
an oath.-Mem. tom. I, p. 207; C_l. 

CON.JURATION (conjuraCio). A 
plot or compact made by persons 
combining together by oath or pro
mise to do some public harm; but 
in its more ordinary sense it signifies 
the offence of enchantment, witch
craft, or aorcery.-4 BI. 61. 

CONQUBST (conqUl2lttll). It is said 
by Blackstone to signify in its feodal 
acceptation acquj,ition.-2 BI. 48. 

CON8ANGUINBO. The name of a 
writ mentioned in Reg. Orig. 226; 
C_1. 

CON8ANGUINBU8 FRA.TBB. A 
brother by the father's side. 2 BI. 
232. 

CON8ANGUINITY or KINDRBD 
(conaanguiniIa3). Relationship by 
blood, in contradistinction to affinity, 
which is relationship by marriage.
I BI. 434. 

CONSCIBNCB, Courta of. Courts 
of conscience, or, as they are other
wise called, courts of r"ue.t, are courts 
constituted by act of parliament in the 
city of London and other commercial 
districts, for the recovery of small 
debts. They are constituted of two 
aldermen and four common-council
men, who sit twice a week to hear all 
causes of debt not exceeding thevalue 
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of forty shillings, which they examine 
in a summary way, by the oath of the 
parties or other witnesses, and make 
such order therein as is consonant to 
equity and good C07IacMnc:c.-3 BI. 81. 

CONSlINT OP TUB CBOWN. In 
cases where the proceedings of Par
liament ma., interfere with the rights 
or prerogattveB of the Crown, by the 
provisions of anr particular bill in
troduced into ather branch of the 
legislature. it is necessary to obtain 
the consent of the crown before suc!b 
bill can pass through any of its stages. 

CONIBBV ATOR. A delegated um
pire, arbitrator, or third person. cho
sen to adjust differences between two 
contending parties. It also signifies 
a protector or preserver.-Kmmet', 
PaToclr. ,Ant.; C_1. 

CONIBRVATOR OP TUB PBACB. 
A preserver ofthe peace. All officers 
who in any way have to keep the 
peace are c_tor, tf ,II. p«IC&
.. BI. 413. 

CONSBRVATORIOP TRUCB AND 
SAPB CONDUCTII. Were officers 
who were appointed in every port for 
the hearing and determining causes 
arising from the violation of so.fe con
duct. or ptJIIpOrl', or from the com
mission of aclll of hostility against 
such as are in amity, league, or true. 
with us, and who are in this country 
under a general implied ro.fe tonduct. 
And they were also empowered to 
hear and determine such treasons 
committed at sea, according to the 
ancient marine law then practised in 
the admiral's court.-4 HI. 68, 69. 

CONIIDBRATIO CURIJB (til. lIOII

.iJenJtion tf the Court). This phrase 
used frequently to occur in our plead
ings. ldaJ con.idBratum at per curiam, 
i. e. therefore it is considered (or 
adjudged) by the court.-C_1. 

CONIIDBRATION (t"OIUidBrGtio). 
This word, as applied to contracts, 
(fenerally signifies the thing given 
In exchange for the benefit which is 
to be derived from such contract. 
Thus when A. purchases an estate of 
B., the money which A. gives to B. 
in exchan!re for his estate is the con
Mmrtion for which such purchase 
was made. Indeed the word as used 
in law retains its common and usual 
signification. Thus, in common par
lance a person might say "on conai
daration of your not revealing such a 
secret, I will give you five pounds ;" 
here the preserving of secrecy is the 
conlidaration upon which the promise 
to pay the five pounds is founded; and 
precisely the same is it in law pro
ceedings; as when I grant a man a 
lease of a house at 601. per annKm, 
here the annual rent of 601. is the 
conaiJenJtion for my granting him the 
lease. And a co7llideration of some 
sort or other is so absolutely neces
sary to the forming of a contract, 
that an agreement to do or pay any
thing on one side, without any ade
quate compensation on the other, is 
either totally void, or voidable in 
law. This thing, which is the price 
or motive of the contract, is therefore 
called the conaiJenJtion, and it must 
be a thinl{ in itself lawful, or else the 
contract 18 void.-2 BI. 442, 443, 
444. 

CONIIGNBB. The person to whom 
goods are conaigned or delivered over. 
-I..u: MBrCGt.; Tomlin&. 

CONIIGNHBNT. The act of deli
vering or canligning goods to a con
.ig-. 

CONIILIUH (die. conailii). The 
time allowed for an accused party to 
make his defence and answer the 
charge of the accuser. It is gene
rally used now for an early dar aJ?
pointed to argue a tkmurreT, which 18 
usually granted by the court after 

DigitIZed by Google 



CON ( 104 ) CON 

demurrer joined, upon reading the 
record of the cause.-C_' j 4 Bl. 
366. 

CONSIMILI CASU. See Casu COr&

limili. 

CONSISTORY (coruistorium). N ear
ly the same meaning as pretorium or 
tribunal. The Consistory Court of 
every diocesan bishop is held in 
their several cathedrals, for the trial 
of all ecclesiastical causes arising 
within their respective dioceses. The 
bishop's chancellor or his commissary 
is the judge; and from his sentence 
an appealJies by virtue of the same 
statute to the archbishop of each 
province respectively.-3 Bl. 64. 

CONSISTORY COURT. See tit. 
CORli.tory. 

CONSOLIDATED FUND. See tit. 
Fund, CORlOlidated. 

CONSOLIDATION (CORIOlidatio). As 
applied to benefices it signifies the 
umting of two benefices into one.
Cowel j 37 H. 8, c. 21. 

CONSPIRACY (conspiratio). This 
word, as used in 33 Edw. 1, cap. 2, 
signifies an agreement of those who 
bind themselves by oath or oj:her 
alliance to aid each other falsely and 
maliciously to indict men of felony, 
and so occasion them to be impri
eoned, &c. 

CONSPIRATIONB. A writ that 
formerly lay against conspirators.
CrOtap. JuriBt:l. 209; Cowel. 

CONSPIRATORS, Persons guilty 
of a conspiracy. See CORIpiracy. 

CONSTABLE. The word cOIUtable 
has been said to be derived from the 
Saxon language and to signify the 
support of the king; but others have 
with greater reason supposed it to be 

derived from the Latin COIIItI stabul;, 
an officer who among the Romans 
used to regulate all matters of chi
valry, tilts, tournaments, and feats of 
arms, &c. The COnltable of England, 
or Lord High Comtable, as he was 
called, was an officer of high dignity 
and importance in this realm about 
the time of Henry the Eighth; but 
since that period it has been disused 
in England except on great and sa
lemn occasions. He was then the 
!fader of the king's armies and had 
the cognizance of all matters con
nected with arms and war. He also 
sometimes exercised judicial func
tions in the court of chivalry, where 
ht' took precedence of the earl mar
shal. The constables however to 
which we more immediately refer 
now are of two sorts, high con.table. 
and petty constables; the former are 
appointed at the court leets of the 
franchise or hundreds over which 
they preside, or in default of that by 
the justices at the quarter sessions i 
and are removeable by the same au
thority that appoints them. They 
have the supenntendence and direc
tion of all petty constables within 
their district, and are in some mea
sure responsible for their conduct. 
They have also the surveying of 
bridlJes, the issuing of precepts con
cemmg the appointment of overseers 
of the poor, of surveyors of the high
ways, of assessors and collectors of 
taxes, &c. The duties of petty con
stables are subordinate to those of 
the high constable and of a less im
portant character. There are also 
Conatable. of Ca,tle., who are gover
nors or keepers of the same, and 
whose office is usually honorary.-l 
Bl. 366. 

CONSTAT. The name of a certi
ficate which the clerk of the pipe and 
auditors of the Exchequer make at 
the request of any pt'rBOn who in
tends to plead or move in that court 
for the discharge of any thing; and 
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the purport of it is to certify what 
emuf4t (appears) on record concern
ing the matter inquestion.-3 c!r 4 
Ed",. 6. C. 4; C_l. 

CONSUBTUDINARIUS. A book 
containing the rites and forms of 
divine offices, or the customs of ab
bies and monasteries.-Brompton; 
C_l. 

CONSUBTUDINIBU8 BT SBRVI
TIl&. A writ which lies for the lord 
against his tenant, who withholds 
from him the rents and services due 
by custom or by tenure for his land.
F. N. B. lin; 3 Bl. 231. 

CON8UL. In the law. an earL
Cowel. 

CON8ULTA ECCLB8IA.. A church 
fun or provided for.-C_l. 

CON8ULTATION (cmuultacio). 
When a party to a suit in one oC the 
inferior courts has obtained a writ 
of prohibition from one of the BUJ?ll
rior courts prohibiting such infenor 
court from lroceeding further in the 
matter. an if such superior court 
shall finally after demurrer and argu
ment be of opinion that there was 
no competent ground for bavin, so 
restrained such inferior jurisdiction. 
then judgment shall be given against 
him who ap~lied for the prohibition 
in the supenor court, and a writ of 
COlllultatioll shall be awarded; 80 

called because, upon deliberation and 
cmu"ltatiOJ& bad, the judges find the 
prohibition to be ill founded, and 
therefore by this writ they return the 
cause to its original jurisdiction, to 

. be there determined in the inferior 
court.-3 Bl. 113. 

CONTBMPT (conte ... pt"'). Con-
tempt of court signifies a disobedi
ence to the rules, orders, or process 
of a court. See Commiuion of Re
bellion. 

CONTBNBlIlBNT (contenlfllentu ... ). 
This word will be better understood 
by giving an example of its use, than 
by attempting to define it, especially 
as writers are not agreed upon the 
meaning of the word. "No man 
shall have a larger amercement im
posed upon him than his circum
stances or personal estate will bear j 
saving to the land-holder his con
teaument, or land; to the trader his 
merchandize; and to the countryman 
his wainage or team and instruments 
oC husbandry." It would appear 
from the above that the word COR

teaument signifies _III of .upport, 
i. e. the land, tenements, and appur
tenances are the same to the land
holder as the merchandize is to the 
merchant.-Bloullt; Spelm. 

CONTBNT8 AND NOT CONTBNTS. 
In the House of Lords the members 
express their assent to a motion by 
saying "content," and dissent from 
it by saying "not content," as the 
Commons do the same thing by say
ing U aye" or " DO." 

CONTBNTIOUS JURISDICTION. 
The litigious proceedings in ecclesi
astical courts are sometimes said to 
belong to its conwntiow jurisdiction, 
in contradistinction to what is called 
its voluntary jurisdiction. which is 
exercised in the granting of licenses, 
probates of wills, dispensations, fa
culties, &0.-3 Bl. 66. 

CONTINGBNT LBGACY. See 1:..
gacy. 

CONTINGBNT RBlIlAINDBR. See 
Remainder • 

CONTINGBNT USB. See UN. 

CONTINUAL CLAIlIl. 
ContU&UIII. 

CONTINU ANCB. 
1'6 

See Claim 

Anciently 
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the parties in an action, or their 
attornies for them, used to appear in 
open court; the plaintiff's advocate 
stated his cause of complaint t1iv4 
_; the defendant's advocate his 
ground of defence; the plaintiff's 
advocate rel?lied; and the altercation 
continued tIll the two parties came 
to contradict one another; or, as it 
was termed, to illStUl. I£ this issue 
was upon a lloint of law, the judges 
decided it; if upon a·point offact, it 
was tried by a jury, or by one of the 
other modes which prevailed at that 
period. While this .was going on, 
the officers of the court, who sat at 
the feet of the judges, took a written 
minute of the proceedings on a parch
ment roll, which was called til. record, 
and was preserved as the official his
tory of the suit, and that &Jone, the 
correctness of which could be after
wards recognized and depended on, 
was the only evidence of the mat
ters stated there, and the court would 
not allow it to be contradicted. As 
the proceedings generally occupied 
more days than one, the court used 
to adjourn them from time to time; 
if these adjournments, which were 
called continuance.!, were not made, 
the suit was at an end, since there 
was no 'period at which either party 
had a nght again to call the court's 
attention to it; and if the continuance, 
though made, were not entered on 
the record, the suit was equally at an 
end, since the record was the only 
evidence the' court would admit of 
the fact of the continuance. In such 
a case the action was said to be dil
continued. And now when a cause is 
put down in the list of causes to be 
tried at a certain time, and from 
some cause or other it is not then 
tried, but is adjourned, a minute of 
such adjournment is entered on the 
record, which is technically tenned 
enterilljf a continuance, because such 
entry 8ll[llifies that the cause is not 
yet finished but continua pending.
Smith', .dction at Law, p. 62. This 

practice of entering continuances it 
by a late rule of court abandoned. 

CONTINUANDO (by continuing). 11\ 
trespasses of a pennanent nature, 
where the il\iury is continually re
newed (as by spoiling or consuming 
the herbage with the defendant's 
cattle) the declaration may allege the 
injury to have been committed by 
_&tintlation from one given day to 
another, which is called laying the 
action with a continuando, and the 
plaintift'shall then not be compelled 
to bring separate actions for every 
day's separate injury.-3 Bl. 212; 2 
Roll • .dbt'. 646. 

CONTRACAUSATOR. A criminal, 
or one prosecuted for a crime.
Cowel. 

CONTRACT. A covenant or agree
ment between two or more persons 
with a lawful consideration. ..... West, 
Bym/).; C_l. See also tit. Simpt. 
Contract. 

CONTRACTU, .dctionl e:r. Are 
actions founded upon a contract either 
express or imphed; express, when 
entered into and its tenus agreed 
upon by the parties themselves; 
implied, when arising out of their 
legal relation or conduct. Such ac
tions are distinguished from actions 
E:t delicto, which title see. 

CONTRAPACTION (contrafactio). 
The act of counterfeiting. (;ontra
falJtio sigilli regis, i. e. counterfeiting 
the king's seal.-Cowel. 

CONTRA FORMAM COLLATION IS. 
A writ that lay where a man had 
given lands in p~etual alms to any 
lay houses of religIOn, as to an abbey 
or convent, &c. and they aliened the 
land, to the disherison of the hoUSB 
and church, then the donor or hi. 
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heirs had thi8 writ to recover the 
lands.-Reg. Orig. 238; C_l. 

CONTRA FORJUX FBOPPA
XBNTL A writ that lay for the heir 
of a tenant who was enCeoffed of cer
tain lands or tenements by charter of 
Ceoffinent from a lord to pay certain 
suits and services to his court, and 
who was afterwards distrained for 
more than was contained in the said 
charter.-Rtg. Orig. 176; C_l. 

CONTRA FO_AX STATUTI (con
W"", to tA. furm of tllB .tlltut.). This 
is the usual conclusion of indict
ments laid on an offence created by 
statute.-Tomlilil. 

CONTRAXANDATIO PLACITI. It 
seems to aignify a reBl'iting or giving 
a defendant further time to answer. 
An imparlance or a countermand of 
what had been previoualy ordered.
C_I. 

CONTRAXANDATUX. A lawful 
excuse which the defendant by his 
attomey alleges for him~ to show 
that the plaintiff has no cause to com
plain. Si Ilia placiti lit contraman
datuB.-ugBi H. 1, c. 69. 

CONTRAP08ITIO. A plea or an
swer.-Cowel; IIg. H. 1, c. 34-

CONTRABIBNT8. A name of re
proach applied to the Earl of Lan
caster ana his followers, who, in the 
reign of Ed. 2, took part against the 
king. To calI them rebels or traitora 
was thought too derogatory for per
sons of such rank.-Cowel. 

CONTRATBNBBlL To withhold.
Leg • .difr. 

CONTRIBULBS. Kindred.-C_l. 

CONTRIBUTION. Retains, in law, 
its ordinary signification, and signifies 
the relieforreimbursementby one man 

of the 1088 or l'ayments of another. 
And this contribution the law insists 
upon in certain cases; 1st, in the 
case of g~at alleragl, which is a 
term U8ed to express the contribution, 
which by the commercial law of every 
country of Europe is made by the 
proprietora in general of ship, cargo 
and freight, towards the lOBS 81l8-
tained by any individual of their 
number whose property has been 
voluntarily aacrificea for -the common 
safety, and by the 1088 of which the 
ship has been sa.oo.-Park, I,ll. 121 ; 
1 Ealt, 220; 3 M. Br S. 482; 4 M. c!r 
S. 149. See tit. Average. 2nd. Con
tribution is also due to and may be 
enforced by one surety or joint con
tractor, who has been obliged to 
satisfy the whole demand from his 
fellow surety or contractor, J.lropor
tionate to the original liabtlity of 
each, but it is otherwise between 
partnera and wrongdoers.-l Smith, 
L. C. 71. 

CONTRIBUTIONB PACIBNDA. A 
writ that lay where several tenants in 
common were bound jointly to do 
something, and yet the burden was 
thrown upon one of them, the othera 
refusing to do their share; and this 
writ was to compel them to do their 
part.-lUg. Orig. 671; Cowel. 

CONTROLLBR. See ComptrolUlr. 

CO.TROVBR. An inventor or de. 
visor offalse newB.-2 Ifill. 227. 

CONTROVBlI>TBD ELBCTIONS. A 
controverted election is an election 
which has resulted in the return of 
one or more membera of parliament, 
the validity of whose return is dis
puted by the opposing candidate or 
candidates, on the grounds of bribery, 
corruption, treating, want of proper 
qualification, or other causes. The 
cOlll'lle open to the defeated candi
date, who has reason to suppose that 
his antagonist has not obtained • 
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majority of votes by fair means, is to 
petition the House of Commons, 
upon which a committee of selected 
members tries the petition by ex
amining witnesses through counsel, 
and if the allegations contained in 
the petition be sustained and proved, 
the first returned member is unseated, 
and either the petitioner himself de
clared duly elected, or a writ issued 
for a fresh election, according to the 
circumstances of the case. 

CONVENABLE. Suitable, conve
nient, or fitting.-2 H. 6, c. 2; Cl1WIIl. 

CONVENTIO. In law pleadings an 
agreement or covenant.-C_L 

CONVENTION. An assembled 
parliament, before any act is pasaed 
or bill signed.-Cu.nningham. But 
it seems to be rather applied to the 
meeting of the houses of parliament 
without the assent of the king: as 
the convention parliament which re
stored King Charles the Second to 
the throne, and which assembled 
some time before his return; the 
lords by their own authority, and the 
commons in pursuance of writs issued 
in the name of the keepers of the 
liberty of England by authority of 
parliament.-l BL 161. 

CONVENTIONE. A writ of cove
nant which lay for the non-perform
ance of any covenant in writing.
Rsg. Or;g. 186; COWl!. 

CONVENT'(T AL CHURCH. A 
church consisting of regular clerks 
professing some order of religion, or 
of a dean and chapter, or other such 
society of ecclesiastics.-CotDel. 

CONVENTUALB. A socieo/ of re
ligious men united together In some 
religious house.-C_I. 

CONVERSION. An action of Irouer 
1Uld _.ion is an action for reco-

very of damages against such person 
as hadfound another's goods and re
fused to deliver them on demand, but 
converted them to his own use; from 
which findin~ and converting it is 
called an action of trover and con
version.-3 Bl- 162. 

CONVEYA.NCE. An instrument of 
alienation by which an interest or 
estate in lands and tenements is con
veyed from one person to another. 
The principles upon which these in
struments are framed, together with 
the rules and principles applicable to 
the alienation or disposal of real pro
perty, constitute that branch or de
partment of the law popularly termed 
conveyancing; and the learned gen
tlemen who confine their practice to 
this departinent are thence denomi
nated conveyancers. 

CONVEY ANCElL See tit. Convey
ance. 

CONVEYA.NCING. See tit. Con· 
veya1ml. 

CONVICT. He who is found guilty 
of an offence by the verdict of a jury. 
-Staunf. Pl. Cr.; Cl1WIIl. 

CONVICT RECUSANT. He who 
had been legally presented, indicted, 
and convicted for refusing to come 
to church to hear the common prayer 
according to the several statutes of 
Eliz. and Ja. . 

CONVICTION. A conviction is 
defined to be a record of the sum
mary proceedings upon any penal 
statute, before one or more justices 
of the peace, or other persons duly 
authorized, in a case where the of
fender has been convicted and sen
tenced j and consists,firlt, of an infor
mation or charge against the defend
ant j ucondly, of a summons or notice 
of such information, in order that 
he may make his defence j thirdly, 
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bis appearance, or non-appearance; 
fourthly, his defence or confession; 
fifthly, the evidence against him in 
case he does not confess; and .uthly, 
the judgment 01' adjudication.-&.
CG1O. Pen. Con. 7; R. v. Grwn, Caltl. 
Cu. 396, 397. 

CONVIVIUlII:. A condition an
nexed to a certain tenure, whereby 
the tenanta are bound to provide 
meat and drink for their lord once 
or oftener in every rear. It is th.e 
same amongst the IBlty as procuralio 
is among the clergy.-&Iden in Eall
mer, IDO; C_I. 

CONVOCATION (conllOCdtio). An 
ecclesiastical assemb1r' consisting of 
the representatives 0 the clergy of 
the two provinces of Canterbury and 
York, convened for the purpose of 
consulting on ecclesiastical matters 
in timeofparliament.-26 H. 8, c.19; 
C_I. 

CONU8ANCB OP PLBAS. This is 
a privilege or right vested in the lord 
of a franchise to hold pleas; or a 
privilege !p"anted to a great city that 
the inhabltanta thereof shall be sued 
within their city.-6 Yin • .Abr. p. 669. 

CONU8ANT (Fr. connaiuant). 
Knowing, privy to, understanding. 
Thus, if a son be conman', and agree 
to the feoffment, &c.-Co. Lie. 169. 

COPARCBNARY. An estate held 
in coparcenary is where lands of in
heritance descend from the ancestor 
to two or more persons. It arises 
either by common law or particular 
custom. By common law, as where 
a person seised in fee-simple or in 
fee-tail dies, and his next heirs are 
two or more females, his daughters, 
sisters, aunts, cousins, or their repre
sentatives, in this case they shall all 
inherit; and these coheirs are then 
called CIl'JIfW-" or sometimes par
ceners only, though in some pointa 

of view the law considers them as 
together making only one heir. Co
parceners by particular custom are 
where lands descend, as in gavel
kind, to all the males in equal de
grees, as sons, brothers, uncles, &c. 
-Co. Lift. 163 b; Yin. Ab. Par
cener. (2); 1 Stqha'. BI. 319. 

COPARCBNBR8. See tit. Copar
c,nary. 

COPARTNBR8HIP. Same as Part
nerahip. 

COPE. In Domesday book it is 
said to signify a bill; but it also sig
nifies a custom or tribute due to the 
lord of the soil or to the king out of 
the lead mines in some parta of De
vonshire.-See tit. Lot and Cope. 

COPIA LIBBLLI DBLIBBRANDA. 
A writ that lay for a man when he 
could not ~t the copy of a libel d,
liVflrM to him from the hands of the 
ecclesiastical judge.-R,g. Orig. 61; 
C_I. 

COPYHOLD (ten"ra per copiam ro
tt.li curie). A cOl?yhold estate is an 
estate the only viSible title to which 
is the copy of til. court rolla, which are 
made out by the steward of the ma
nor on a tenant's being admitted to 
any parcel of land or tenement be
longing to the manor. To illustrate 
the word it will be necessary to give 
an outline of the origin of these es
tates, which is as follows: On the 
arrival of the Normans in England, 
there was a certain inferior and mi
serable class of persons called IIillei"" 
who were employed in rustic works 
of the most sordid kind. These vil
leins belonged chiefly to the great 
lords of manors, and held small por
tions of land by way' of sustaining 
themselves and families; but this 
was at the mere will of the lord, who 
might dispossess them whenever he 
pleased; and they held this land 
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upon villein aenices, such as to carry 
out dung, to hedge and ditch the 
lord's demesnes, and such like. These 
villeins, however, in proce8ll of time 
gained considerable ground on their 
lords, and in particular Btrengthened 
the tenure of their estates to that de
gree, that they came to have in them 
an interest in many places full as 
JrOOd, in others better, than their 
fords. For the good nature and be
nevolence of many lords of manora 
having time out of mind permitted 
their villeins and their children to 
enjoy their possesaions without in
terruption in a regular course of de
scent, the common law, of which cus
tom is the life, now gave them title 
to prescribe against their lords, and 
on performance of the same services, 
to hold their lands, in spite of any 
determination of the lord's will For 
though in general they are still said 
to hold their estates at the will of the 
lord, yet it is such a will as is agree
able to the customs of the manor, 
which customs are preserved and 
evidenced by the rolls of the several 
courts baron, in which they are en
tered or kept on foot by the constant 
immemorial usage of the several ma.
nora in which the lands lie. And as 
Buch tenants had nothing to show for 
their estates but these customs and 
admissions in pursuance of them, en
tered on these rolls, or the copies of 
Buch entries witnessed by the steward, 
they now began to be called f4m1mfl 
by copy of court roll, and their tenure 
itself a copylwltl. Thus copyhold te
nures, as Sir Edward Coke observes, 
though very meanly descended, yet 
come of an ancient house; for from 
what has been premised it appears, 
that copyholders are in truth no other 
but villeins, who by a long series of 
immemorial encroachments on the 
lord have at last established a cus
tomary right to those estates which 
before were held absolutely at the 
lord's will-2 BL 9~ 96. 

COPYRIGHT. The exclusive right 
which the law allows an author of 
printing and publishing his own ori
ginal work. By the 6 & 6 Vict. c-
46, the copyright of every book, pam
phlet, map, sheet of music, &c. pub
lished in the lifetime of its author, 
is to endure for his natural life, and 
for seven 1ears longer; or if the seven 
years expire before the end of forty
two years from the time of publica.. 
tion, then for a period of forty-two 
years, and in case of posthumous 
works for forty-two years absolutely. 
No privilege of copyright can how
ever be claimed in any work of an 
immoral, blasphemous, seditious or 
slanderous tendency. - See 3 c!r 40 
Will 4, c. 16; 6 Sf 6 Will. 40, c. 66 ; 
640 Geo. 3, c. 66; 40 ButT. 24008; 7 
T. R. 620; 2 Camp. 27 (no); 6 B. c!r 
.AlL 667. 

COllAIl NON ~UDICB (bifl1f'e OM 

'Who it not the judge). When the 
judge of any court of law exceeds hiB 
jurisdiction, the subject-matter with 
regard to which he has exercised 
such excess of jurisdiction, is said to 
be coram nonjudice. Thus in Coles'S 
case (Sir W. Jones, 170), it was held, 
by the whole court, that if a justice 
does not pursue the form prescribed 
by the statute, the party need not 
bring a writ of error, because all is 
void, and coram tlDnjlldice.-1 Smith', 
L. C.380. 

COllONAT01lB ELlGBl(DO. The 
name of a writ, which after the death 
or discharge of any coroner was di
rected to the sherifi' out of chancery 
to call together the freeholders of the 
county for the choice of a new coro
ner, and to certify into chancery both 
the election and name of the party 
elected, and to give him his oath.
Wat. 2, cap. 10; F. N. B. 163 j and 
C_t. 

COAOl(A1'OBB EXONBBANDO. A 
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writ for the removal or a coroner, 
because he is engaged in other busi
ness, or is incapacited by years or 
sickness or otherwise.-l Bl. 347. 

CORIUM PORISPACBRB. To be 
condemned to be whipped, which was 
formerly the punishment of a servant. 
Corium per., signifies the same; 
corium retiillllrB, to compound for a 
whipping; and corio _putter., to be 
whipped.-Cowel. 

COllll AGB (cornagium, from the 
Lat. comu, a hom). Tenure by com
age was to blow a hom when the 
Scots or other enemies entered the 
land, in order to warn the king's sub
jects, and was, like other services of 
the same nature, a species of grand 
aerjeanty.-2 Bl. 74-

CORIIARB. To blow the horn.
Mat. Par. 181; COID/Il. 

CORII RENTS. There was a re
striction with regard to college leases, 
by stat. 18 Elir. c. 6, which directed 
that one-third of the old rent then 
paid should for the future be reserved 
m wheat or malt, reserving a quarter 
of wheat for each 6r. 811., or a quarter 
of malt for every 5 .. , or that the les
sees should pay for the same accord
ing to the price that wheat and malt 
should be sold for in the market next 
adjoining to the respective colleges, 
on the market day before the rent 
becomes due.- 2 Bl. 322. 

CORODIO HABBIIDO. A writ by 
virtue of which t:Ilf'OdW. of abbeys or 
religious houses used to be exacted. 
-Reg. 0rig.264; C_l. 

CORODY (corodium). Corodies are 
a right of sustenance, or to receive 
certain allotments of victual and pro
vision for one's maintenance. In 
lieu of which (especially when due 
from ecclesiastical persons) a pension 
or sum of money is sometimes sub-

stitutecL And these may be reckoned 
a species of incorporeal heredita
ments, though not chargeable on or 
issuing from any corporeal inheri
tance, but only charged on the person 
of the owner in respect of such his 
inheritance.-2 Bl. 40. 

CORONATION OATH. Is the oath 
which is taken by the sovereigns of 
England on their coronation, pro
mising " to govern the people of this 
kingdom, and the dommions there
unto belonging, according to the sta
tutes in parliament agreed on, and 
the laws and CUStomB of the same." 

CORONBR (a corona). An ancient 
officer at the common law, who has 
principally to do with pleas of the 
crown or Buch wherein the king is 
more immediately concerned. He is 
chosen by the freeholders at the 
county court and ought to have an 
estate sufficient to maintain the dig
nity of his office and to answer any 
fines that ma., be set upon him for 
his misbehaVIOur, &c. The office 
and power of a coroner are also, like 
those of the IIheritf, either judicial or 
ministerial, but principally judicial 
This is in a great measure ascer
tained by statute 4 Edw. 1, de officio 
coroll4tori1, and consists, first, in in
quiring when any person is slain, or 
dies suddenly, or in prison, concern
i~ the manner of hiB death. And 
this must be II.per' vilum corpori., for 
if the body be not found the coroner 
cannot sit. He must also sit at the 
very place where the death happened ; 
and his inquiry is made by a Jury 
from four, five, or six of the neigh
bouring towns, over whom he is to 
preside. If any be found guilty by 
this inquest, of murder or other ho
micide, he is to commit them to pri
son for further trial, and is also to 
inquire concerning their lands, goods, 
and chattels, which are forfeited 
thereby; but whether it be homicide 
or not, he must inquire whether an1 
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deodand has accrued to the king, or 
the lord of the franchise, by this death; 
and must certify the whole of this 
inquisition under his own seal and 
the seals of his jurors, together with 
the evidence thereon, to the Court of 
King's Bench, or the next assizes. 
Another branch of his office is to in
quire concerning shipwrecks, and cer
tify whether wreck or not, and who is 
in possession of the (tOads. Concern
ing treasure trOtlfl he IS also to inquire 
who were the finders, and where it 
is, and whether anyone be suspected 
of having found and concealed a !rea
sure.-l BL 348, 349. 

CORONER 01" THE KING'S HOUSE 
(usually called coroner of the verge). 
An officer appointed by the lord stew
ard, or lord great master of the king's 
house for the time being. His office 
resembles that of a coroner of a 
county, only that his duties are li
mited to such matters as occur within 
the verge or within the precincts of 
the king's palace.-l Chitty" Bl. 347, 
flota 20. 

CORONE. This was the title to 
which all matters of the crown were 
formerly reduced; and were things 
that concerned treason, felony, and 
various other ofrences.-Shep. Epit. 
367; Tomlin •• 

CORPORATION (curporatio). A 
corporation is defined to be an as
sembly and joining together of many 
into one fellowship or brotherhood, 
whereof one is the head or chief, and 
the rest are the body. They are also 
called bodies politic or corporate, be
cause they are incorporated by act 
of parliament, i. e. made or united 
into one body. To illustrate these 
bodies politic or corporations, let us 
consider the case of a college in either 
of our universities founded ad .tudm
dum et oratuium, for the encourage
ment and support of religion and 
learning. If this were a mere volun-

tary aBSembly, the individuals that 
compose it might read, pray, study, 
and perform scholastic exercises to
gether, so long as they could agree 
to do so; but they could neither frame 
nor receive any laws or rules of their 
conduct; none at least which would 
have any binding force for want of a 
coercive power to create a sufficient 
obligation. Neither could they be 
capable of retsining any privileges or 
immunities; for if such privileges be 
attscked, which of all this uncon
nected assembly has the right or abi
lity to defend them? And when they 
are dispersed by death or ~therwise, 
how shall they transfer these advan
tsges to another set of students 
equally unconnected as themselves? 
So also with regard to holding estates 
or other property, if land be granted 
for purposes of religion or learning 
to twenty individuals not incorpo
rated, there is no legal way of con
tinuing the property to any other 
persons for the same purposes, but 
by endleBS conveyances from one to 
another as often as the hands are 
changed. But when they are conso
lidated and united into a corporation, 
they and their successora are then 
considered as one person in law; as 
one person they have one will, which 
is collected from the sense of the ma
jority of the individuals; this one 
will may establish rules and orders 
for the regulation of the whole, which 
are a sort of municipal laws of this 
little republic, or rules and statutes 
may be prescribed to it at its creation, 
which are then in the place of natural 
laws. The privileges and immunities, 
the eststes and possessions of the 
corporation, when once vested in 
them, will be for ever vested, without 
any new conveyance to new succes
sors; for all the individual members 
that have existed from the foundation 
to the present time, or that shall ever 
hereafter exist, are but one person in 
law, a person that never dies, in like 
manner as the river Thames is still 
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the same river, though the parts which 
compose it are cha~ng every in
stant. The first diviSIon of corpora
tions is into owego,. and IDle. Cor
porations aggregate consist of many 
persons united together into one so
ciety, and are kept up by a perpetual 
succession of members, so as to con
tinue for ever; of which kind are the 
mayor and commonalty of a city, the 
head and fellows of a college, the dean 
and chaJ.lter of a cathedral church. 
Corporations IDle consist of one per
son only and his successors, in some 
particular station, who are incorpo
rated by law, in order to give them 
some legal capacities and advan~es, 
part:!cularly that of perpetuity, whIch, 
m their natural persons, they could 
Dot have had. In this sense the king 
is a sole corporation, so is a bishop, 
80 are some deans and prebendaries 
distinct from their several chapters, 
and so is every parson and vicar. 
Another division of incorporations, 
either sole or aggregate, is mto ecele
.iaatieat and lay. Ecclesiastical cor
porations are where the members that 
compose it are entirely spiritual per
sons, such as bishops, certain deans 
and prebendaries, all archdeacons, 
parsons, and vicars, which are sole 
corporations; deans and chapters at 
present, and formerly prior and con
vent, abbot and monks, and the like 
bodies aggregate. Lay corporations 
are of two sorts, cillil and eleemolyna.ry. 
The civil are such as are erected for 
a variety of temporal purposes, as for 
the good government of a town or 
particular district, as a mayor and 
commonalty, bailift' or burgesses or 
the like; and some for the better 
carrying on of divers specisl pur
poses, as churchwardens for conser
vation of the goods of a parish; the 
college of physicians and of surgeons 
in London for the improvement of 
medical science; the Royal Society 
for the advancement of natural know
ledge, &c. The eleemosynary sort 
are such as are constituted for the 

perpetual distribution of the free alms 
or bounty of the founder of them to 
such persons as he has directed. Of 
this kind are all hospitals for the 
maintenance of the poor, sick, and 
impotent, and all colleges, both in 
our universities and out of them.-
1 Bt. 467 to 47l. 

CORPORBAL HBRBDITAMBNrB. 
See Hereditamenta. 

. CORPUS CUM CAUSA. A writ 
issuing out of chancery to remove 
both the body and the record touch
ing the cause of any man lying in 
execution upon a judgment for debt, 
into the King's Bench, there to re
main until he has satisfied the judg
ment.-Fill. Not. BrBtl. 251; Cawet. 

CORRBCTOR OP THB STAPLE. 
A clerk belonging to the staple, who 
wrote and recorded the bargains of 
merchants that were made there.-
27 Edw. 3, .tat. 3, II. 22, 23; Co",,1. 

CORRBDIUM, COURBDIUK. The 
same as corrodium or eorody.-Cawel. 

CORRUPTION OP BLOOD. The 
immediate consequence of attainder 
is corruption i!f blood, both upwards 
and downwards; so that an attainted 
person can neither inherit lands or 
other hereditaments from his ances
tors, nor retain those he already has, 
nor transmit them by descent to any 
heir, because his blood is considered 
in law to be corrupted.-4 Bt. 388. 

CORSBPRBSBNT. It was anciently 
usual to bring a mortuary (or CI1ll
tomary gift due to the minister on 
the death of a parishioner) to church 
along with the corpse when it came 
to be buried, and tlience it was some
times called a corllpraent. - 2 Bl. 
426,426. 

CORSNBD. A species of purgation 
which probably sprung from a pre-
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81lDlptuous abuse of revelation in the 
darker ages, was the COI"Ined or morsel 
of execration; being a piece of cheese 
or bread, of about an ounce in weight, 
which was consecrated with a form 
of exorcism; desiring the Almighty 
that it might cause convulsions and 
paleness, and find no passage, if the 
man was really guilty, but might turn 
to health and nourishment if he was 
innocent.-4 BI. 345; Spelm. Ow... 
~9. 

COSDUN A. Custom or tribute.
MOil • .Ang. 10m. I, p. 662; Cowel. 

COSBN AGB or COSIN AGB (Fr. 
couaiflllge). A writ that lay where the 
traait (i. e. the father of the baail 
or great grandfather) was seised of 
lands, &c. in fee on the day of his 
death, and afterwards a stranger en
tez:ed and abated, and so kept out the 
hell".-F. N. B. 221; C_1. 

COSBNING. An offence arising out 
of some deceitful act, whether in re
ference to a contract or not; and £or 
which offence there is no recognised 
name.-Cowl. 

COSHBRING. A right or custom 
which the feudal lords imposed upon 
their tenants of sometimes lying and 
feasting themselves and their fol
lowers at their tenants' houaea.-Spel
mall of ParI. MS.; C_l. 

COSTS. The expenses which are 
incurred either in the prosecuting or 
the defending an action are called 
the costs. Costa between attorney alld 
client are those which the client al
ways pays his attorney, whether such 
client is successful or not, and over 
and above. what the attorney gets 
from the opposing party in case of 
such party having lost the action. 
Costs between party and party are 
those which the defeated party pays 
to the successful one as a matter of 
course. See tit. Party and Party. 

COSTS OP THB DAY. Whenever 
one of the parties in an action (i. II. 
the plaintiff or defendant) gives no
tice of his intention to proceed to 
trial at a specified time, and after 
having given such notice, neglects 
so to do, or to countermand the no
tice within due time, he is liable to 
pay to the other party such costs or 
expenses as he has been put to by 
reason of 6uch notice, which costs are 
commonly called the coIfI of the day, 
i. e. the costa or expenses which have 
been incurred on the day fixed (by 
such notice) for the trial These 
costs usually consist of the expenses 
incurred by witnesses and others in 
coming to the place of trial, and such 
other expenses as have necessarily 
been incurred in preparing for trial 
on the specified day.-.Arch. Prac.; 
Lulh', Prac.; 6 Jur.661. 

COTBRBLLUS aDd COTARJUIt, 
These words, according to Spelman 
and Du Freene, signify servile te
nants. But C_l seems to think 
that there is a distinction not only 
in their name, but in their tenure 
and quality. For the cotariul, he 
says, had a free socage tenure, and 
paid a stated firm in provisions or 
money, with some occasional cus
tomary service; whereas the cote
rellus seemed to have held in mere 
villenage, and was subject to have 
his person and iBBue and ~ dis·· 
posed at the pleasure or hll lord.
l>aroeh. ~lIti'l' 310; Cowel. 

COTLAND and COTSBTHLAND. 
Land held by a cottager either in 
socage orin villenage.-Parocla..Antiq. 
632; Cowel. 

COTSBTHUS. A cottager who by 
servile tenure was bound to work for 
the lord.-C_1. 

COUCHBB or COUBCHBB. A fac
tor who continues in some place or 
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eountry for traffic, as Connerly in 
GuCflign for buying wines. It is also 
used for the general book in which 
any religious house or corporation 
registers their particular acts.-3 8r 4.
Edw. 6, c. 10; C_I. 

COUNSBL. A term frequently used 
to indicate barrister. at law, which 
title see. 

COU.NSEL'S SIGNATURB. In 
former times the appearance of the 
parties to an action was actual and 
personal in open court, and the plead
Ings consisted of an oral altercation 
in presence of the judges. But this 
could be carried on by none but re
gular advocates (with the exception, 
as at the present day, of the party 
himself); and although the plead
ings in an action are in the present 
day delivered in writing between the 
parties out of court, yet' they are still 
lUppored to be delivered orally as 
of old (at least for certain pUl'J!OBeS), 
and when the pleadings contam any 
new affirmative matter, such as would 
formerly have been put forward by 
counsel on behalf of his client, they 
require to bear the signature of some 
counsel, or, in the Court of Common 
Pleas,ofsomeserjeant.-2Dowl.N.S. 
226; Step. on Pl. 29. 

COUNSBLLOR. See Ba"";'ter. 

COUNT. (Fr. conte, a narrative). 
In common law pleadings a section 
of a declaration is so called. Where a 
plaintiff has seve~ distinct causes of 
action, he is allowed to pursue them 
cumulatively in the same suit, subject 
to certain rules, which the law pre
scribes, as to joining such demands 
only as are of similar quality or cha
racter. Thus, he may join a claim 
of debt on bond with a claim of debt 
on simple contract, and pursue his 

remedy for both by the same action 
of debt. So, if several distinct tres
passes have been committed, these 
may all form the subject of one de
claration in trespass; but on the other 
hand, a plaintiiF cannot join in the 
same suit a claim of debt on bond, 
and a complaint of trespass; these 
being diSBiriillar in kind. Such dif
ferent claims or complaints, when 
capable of being joined, constitute 
different parts or sections of the de
claration; and are known in pleading 
by the description of _al counfl. 
" It is worthy of notice," says Mr. 
Serjeant Stephen, "that in the law 
of Normandy this word conte had a 
more extensive meaning, and one 
therefore more conformable to its 
popular and original sense of narra
titlt, than that which it now beara in 
the English law; being applied to 
any of the allegations of fact in the 
caus.e at whatever part of the plead
ing it might occur." The word count 
is also used in real actions, as the 
name for the whole declaration.
Stephen Of' Pilltlding, p. 296, and Ap
psndiz. 

COUNT, To. As the term "a 
count" was frequently used in former 
times (especially in real actions) for 
" a declaration," the verb" to count" 
was sometimes employed as synony. 
mous with the phrase to declare."-
1 H. B. 662. 

COUNTENANCB. Credit, estima
tion.-Old Nat. BI'BtI. Ill; CDVlBI. 

COUNTBR. There were formerly 
two city prisons in London, called 
the Counter •• -CoUltI. 

COUNTBR-PART. Signifies little 
else than a copy of the original. 
Blackstone's definition of it is as 
follows: -When the several parts of 
an indenture are interchangeablyexe
cuted by the several parties, that part 
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or copy which is executed by the 
grantor is usually. called the ariginal, 
and the rest are counter-part&.-2 Bl. 
296. 

COUNTBR-PLBA.. All pleadingll 
of an incidental kind, diverging from 
the main series of the allegations, are 
called counter-p"'; as when a party 
demands oyer, in a case where upon 
the face of the pleading his adversary 
conceives it to be not demandable, 
the latter may demur, or if he has 
any matter of fact to allege, as a 
ground why the oyer cannot be de
manded, he may plead such matter, 
and if he plead, the allegation is 
called a counter-pka to tA. l1!Jer.
Stephen on Pkad. 79. 

COUNTBR ROLLS. Are rolll which 
the sheri1Fs of counties have with the 
coroners, as well of appeals as of in
quests. -3 Edw. 1, c. 10 i Cawel. 

COUNTORS. (Fr. cDtlfour). Ser
jeants-at-Iaw were anciently called 
Nrjeant-countora.-Cawel. 

COUNTIBS CORPORATB. Are cer
tain citieS and towns, some with more, 
lOme with le88 territory annexed to 
them; to which, out of special grace 
and favour, the kings of England 
have granted the privilege to be coun
ties of themselves, and not to be com
prised in any other county, but to be 
governed by their own sheriffs and 
other magistrates, 80 that no officers 
of the county at large have any power 
to intermeddle therein. Such are 
London, York, Bristol, and many 
others.-I BI. 113. 

COUNTIBS PALATINB, 80 called 
II palatio; because the owners thereof 
(the Earl of Chester, the Bishop of 
Durham, and the Duke of Lancaster) 
had therein jurll rega/iIl, as fully as 
the king had in his palace. They 
might pardon treasons, murders, and 
felonies i they appointed all judges 

and justices of the peace, all writs 
and indictments ran 10 their names, 
as in other counties in the king's i 
and all offences were said to be done 
against tlaeir peace, and not, as in 
other places, contrll pacem domilli r,gU. 
-1 HI.H7. 

COUNTING-HOUSB OP THB 
KING'S HOUSEHOLD. Commonly 
called the board of green cloth, where 
the lord stewara, treasurer of the 
king's house, and the comptroller, 
&c., sat for daily taking the accounts 
of the expenses of the household, and 
making provisions for the same, &c. 
-39 ElR. c. 7 i COlllel. 

COUNTRY. Is in law frequently 
used to signify a "jury of the 
country." Thus it is laid down with 
regard to any matter of law; "that 
the country shall not inquire of it, 
but it ought to be adjudged by the 
court."-9 Rep. 25 II. See tit. Con
clwion to tA. Country. 

COUNTRY CAUSB. A cause in 
which the venue is laid in any other 
county than in London or Middlesex, 
is 80 termed, in contradistinction to 
a cause in which the venue illaid in 
London or Middlesex, and which is 
termed a town cause.-LUlh, 367. 

COUNTY COURT. A court inci
dent to the jurisdiction of the sherDt 
It is not a court of record, but may 
hold pleas of debt or damages under 
the value of forty shillings. No ac
tion, however, can be brought in this 
court, unless the cause of action 
arose, and the defendant resides 
within the county.-3 BI. 35. 

COURT (curill). The place or 
building in which the proceedingll of 
litigating parties are heard and de
termined. The word" court" is al80 
fre'l.uently used in a figurative sense 
to 8lgnify tbejudgu oltA. court. 
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COURT 0:1' ADMIRALTY. 
.Admit-alty. 

See COURT, COUNTY. See County 
Court • 

COURT-BARON (curia baronil). 
The court baron iB a court incident to 
every manor in the kingdom, and iB 
held by the steward of the manor; 
~d iB of two natures; th, one a cus
tomary court, appertaining entirely 
to copyholders, in which their estates 
are transferred by surrender and ad
mittance, and other matters trans
acted relative to copyhold property; 
the other a court of common law, which 
is the baron', or freeholders' court, 
and is held for determining by writ 
of ril1ht all controversies relating to 
the nght of lands within the manor; 
and also for personal actions, where 
the debt or damages do not amount 
to forty shillings. - 3 Bl. 33. 

COURT 0:1' CHANCBRY. See 
Chancery. 

COURT 0:1' CHIVALRY (curiamili
tIlril). Also called the Marlhal Court. 
This court was formerly held before 
the lord high constable and earl mar
shal of England jointly; but, since 
the extinguiBhment of the office of 
lord high constable, it has usually, 
with respect to civil matters, been 
held before the earl marshal only, 
and takes cognizance of contracts and 
other matters touching deeds of arms 
and war as well out the realm as 
within it. This court is now grown 
out of use.-3 Bl. 68. 

COURT CHRISTIAN. The various 
species of ecclesiastical courts which 
take cognizance of religious and ec
clesiastical matters, are called courta 
chriltian (curie Chri.tianitatil), as 
distinguished from the civil courts. 
-3 B1.64. 

. COURT 0:1' CONSCIBNOB. See 
ConIC;'n". 

COURT 0:1' DBLBGATBS. See 
Courll Ecclaianical, _. 6. 

COURTS ECOLBSIASTICAL. The 
ecclesiastical courts are those which 
are held by the king's authority, as 
supreme head of the church, for the 
consideration of matters chiefly re
lating to religion. The causes usually 
cognizable in these courts are of three 
sorts, pecu"iarg, matrimonial, and tu
tamentarg. Pecuniary are such as 
arise either from the withholding ec
clesiastical dues, or the doing or neg
lecting some act relating to the 
church, whereby some damage ac
crues to the plaintiff; matrimonial are 
such as have reference to the rights 
of marriage; as suits for the reatitu
tion of conj..gal righta. for divorrea and 
the like; tSIft1mentary are such as re
late to wills and testaments, &c. The 
various species of ecclesiastical courts 
are as follow:-

1. The .Archdeacon', Court is the 
most inferior court in the whole ec
clesiastical polity. It iB held in the 
archdeacon's absence, be£<rre a judge 
appointed by himself, and called hiB 
official; and its jurisdiction is some
times in concurrence with, sometimes 
in exclusion of the bishop's court of 
the diocese. 

2. The Conailtory Court of every 
diocesan bishop iB held in their se
veral cathedrals, for the trial of all 
ecclesiastical causes ariBing within 
their respective dioceses; whereof the 
biBhop's chancellor or hiB commissary 
is the judge. 

3. The Court of .Archea. See .Archea 
Court. 

t. The Court of Peculiar. is a branch 
of and annexed to the Court of Arches. 
It has jurisdiction over all those pa
rishes dispersed through the province 
of Canterbury, in the midst of other 
dioceses, which are exempt from the 
ordinary's juriBdiction, and subject 
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to the metropolitan only. All eccle
siastical causes arising within these 
peculiar or exempt jurisdictions are 
originally cognizable by thi' court. 

6. The Prerogati1lll COllrt is esta
bliabed for the trial of all testamen
tary causes, where the deceased has 
left bona tlotabitiB within two different 
dioceses; in which case the 'probate 
of wills belongs to the archbIShop of 
the province. And all causes relating 
to wills, administrations, or legacies 
of such persons, are originally cog
nizable herein, before a judge ap
pointed by the archbishop, called 
the judge of the Prerogative Court. 

6. The Court of Delsgaus (judices 
delegati), appointed by the king's 
commission, under his great seal, and 
issuing out of chancery, was the great 
court of appeal in all ecclesiastical 
causes. The power and franchises 
of th~1I court were by 2 & 3 Will. 4, 
c. 92, transferred to the privy counciL 

7. A Commission of Reuiew was a 
commission sometimes granted in ex
traordinary cases, to revise the sen
tence of the court of delegates, when 
it was apprehended they had been 
led into a material error. This al!
peal, however, is now to the king 10 
council 

COURTS 01' EQUITY. They will 
be found under their respective heads 
or tides. 

COURT 01' HUSTINGS. This is 
the highest court of record held at 
Guildhall for the city of London, be
fore the mayor, recorder, and sheri1lS. 
It determines pleas, real, personal, 
and mixt; and in this court all lands, 
tenements, and hereditaments, rents, 
and services, within the city of Lon
don and suburbs, are pleadable in 
two hustings, one called hustings of 
plsa of lands, and the other hustings 
of common p'-. In this court also 
the members who serve for the city 
in parliament must be elected by the 

livery of the respective companies.-
3 Bt. 80; Tomlina. 

COURT LBBT. This is a court of 
record held once or twice in every 
year within a particular hundred, 
lordship, or manor, before the steward 
of the 1Mt, for the preservation of 
peace, and the chastisement of divers 
minute offences. Its original intent 
was to view frank-pledges, that is, 
freemen within the liberty, who, it 
will be remembered, according to the 
institution of Alfred the Great, were 
all mutually pledges for the good 
behaviour of each other.-4 Bt. 273. 

COURT 01' MARSHALSBA.-See 
Mar.halsea. 

COURT MARTIAL. A military 
court for trying and punishing the 
military offences of soldiers in the 
army. 

COURT 01' PBCULIARS. See 
Courts Ecclesi4sticat, sec. 4. 

COURT 01' PIB-POUDRB (curiB 
pedil pulverilati). A court held in 
fairs, to do justice to buyers and 
sellers, and for the redress of dis
orders committed therein. It is so 
called because the time of year when 
it wall held being summer, the suitors 
came with dustyfeet.-ClltDeL 

COURT OP RBCORD. Is a court, 
the judgments and proceedings of 
which are carefully registered and 
preserved under the name of records 
10 public repositories, set apart for 
that particular pllrJlOl!e, and to them 
fre,\uent recourse IS had when any 
critical question arises, in the deter
mination of which former precedents 
may give light or assistance. That 
there shall be four superior courts of 
record, the Chancery, the King's 
Bench, the Common Pleas, and the 
Exchequer, is a doctrine of the com
mon law. By stat. 1 & 2 Vict. c.94, 
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the public records of the kingdom are 
no", in general placed under the su
perintendence of the master of the 
rolls for the time being, and a public 
record office is to be established.-l 
SmphM', BI. 47, 

COURT OP RBQUBSTS, See CIm' 
lCiencll, Cuurtl of. 

COURT OP RBVIBW. See tit. 
BetJiew, Cuurt if. 

COURT OP THB LORD STEWARD 
OP THE KING'S HOUSBHOLD, or 
(in his absence) of the treasurer, 
comptroller, and steward of the Mar
.halua, was erected by stat. 33 Hen. 
8, c. 12, with a jurisdiction to inquire 
of, hear and determine all treasons, 
misprisions of treason, murders, man
slaughters, bloodshed, and other ma
licious strikings, whereby blood shall 
be abed in or within the limits (i. e. 
within two hundred feet of the gate,) 
of any of the palaces and houses of 
the king, or any other house where 
the royal person shall reside.-4 lrllt. 
133; 4 BI. 276. 

COURT OP STA.R-CHAMBER (ca. 
tllllra mllata). 'A court of very an
cient original, but new modelled by 
statutes 3 Hen. 7, c. 1, and 21 Hen. 
8, c. 20, consisting of divers lords, 
spiritual and temporal, being privy 
councillors, together with two judges 
of the courts of common law, without 
the intervention of any jury. Their 
jurisdiction extended legally over 
riots, perjury, misbehaviour of she
riftS, and other misdemeanors con
trary to the laws of the land; yet it 
was afterwards stretched to the as
serting of all proclamations and or
ders of state, to the vindicating of 
illegal commissions and grants ofmo
no~olies, holding for honorable that 
whICh it pleased, and for just that 
which profited, and becomin« both a 
court of law to determine civil rights, 
and a court of revenue to enrich the 

treasury. It was finally abolished by 
16 Car. 1, Co 10, to the general satis
faction of the whole nation.-4 Bt. 
226, 267; Lamb. Arch. 166. 

COURTS A.T WBSTMINSTER. The 
superior courts, both of law and 
equity, have for several centuries been 
fixed at Westminster Hall, an 'an
cient palace of the monarchs of this 
country. Formerly, all the superior 
courts were held before the king'lI 
capital justiciary of England, in the 
aula regia, or such of his palaces 
wherein his royal person resided, and 
removed with his household from one 
end of the kingdom to another. This 
was founc\ to occasion great incon
venience to the suitors, to remedy 
which it was made an article of the 
great charter of liberties both of King 
John and King Henry III., that 
"common :{'leas should no longer 
follow the king's court, but be held 
in some certain place," in conse
quence of which they have ever since 
been held (a few necessary removals 
in times of the plague excepted) in 
the palace of Westminster only. The 
courts of equity, also, sit at West
minster during term time, but out of 
term they generally sit in courts pro
vided for the ,Purpose in the neigh
bourhood of Lmcoln's Inn. 

COURTS OP RBOORD. See tit. 
Cuurt if Record. 

COURTS OP THE UNIVERSITIES. 
The chancellors' courts in the two 
universities of England enjoy the sole 
jurisdiction, in exclusion of the king's 
courts, over all civil actions and suits 
whatsoever, when a scholar or privi
leged person is one of the parties; 
exceptmg in such cases where the 
ri~ht of freehold is concerned. These 
pnvileges were granted in order that 
the students might not be distracted 
from their studies by legal proce88 
from distant courts and other forensic 
avocations. And these courts are at 
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liberty to try and determine either 
according to the common law of the 
land, or according to their own local 
customs, at their discretion.-3 BI. 
83. 

COURTS OP PRINCIPALITY 01" 
WALES. A species of private courts 
of a limited though extensive juris
diction; which, u~n the thorough 
reduction of that pnncipality, and the 
settling of its polity in the reign of 
Henry the Eighth, were erected all 
over the country. These courts, how
ever, have been abolished by 1 Will. 
4, c. 70; the principality being now 
divided into two circuits, which the 
judges visit in the same manner as 
they do in England, for the purpose 
of disposing of those causes which 
areready for trial.-3 BI.77. 

COURT-LAN DS. Domains or lands 
kept in the hands of the lord to serve 
his family.-Cowe/. 

COUSENAGB. See COIInllge. 

COUTBUTLAUGB. He who will
ingly receives, cherishes, and con
ceals an outlaw, knowing him to be 
sucb.-Bract.; CoweL. 

COVEN ANT. A covenant is a kind 
of promise, contained in a deed, to 
do a direct act, or to omit one; and 
is a species of express contract, the 
violation or breach of which is a civil 
injury. The person who makes such 
a covenant is termed the covenantor, 
and he with whom it is made the co
wnanfB4l. Thus in a lease the lessor 
covenant. that the lessee shall quietly 
enjoy the premises demised to him 
by the lease; and on the other hand 
the lessee COVIfUJnts to pay the rent 
for the premises to the lessor. When 
the covenantor covenants for himself 
and his heirs, it is then called a COIJ/I
nllnt real, and descends upon the 
heirs, who are bound to perform it, if 
capable of doing so; when he cove
nants for his ezecutor. and adminil-

trator., it is a pe!'1Im/J1 couenant. and 
binds his personal representatives. 
C_ants are also said·to be ezprtll 
or implied; ezprtII, when they are 
literally trprtntd or inserted in the 
deed; implied, when not inserted or 
expressed in the deed, but which the 
law implies as a matter of course; as 
if A. demise a house and land to B. 
for a certain term of years, and in the 
lease creating such demise there is 
no covenant on the part of A. that B. 
shall enjoy the premises quietly du
ring the term; in this case the law 
very justly supposes that although A. 
has not formally entered into such a 
covenant, ret that it must or ought 
to be his mtention to permit B. to 
quietly enjoy the preDllSes demised 
to him, and therefore it considers 
such a covenant on the part of A. as 
impliBd.-3 Bl. 1li6. Covenants are 
said to nm with the land when they 
affect or are intimately attached to 
the thing granted, as a covenant to 
repair, to pay rent, &c., and such 
covenants m a lease bind not only 
the lessee, but his assignee also.-2 
Chitty'. Bl p. 303, note 16. See also 
tit. Runni'Jg with tile Land. 

COVENANT TO STA.ND SEISED TO 
USBS. A species of conveyance by 
which a man lIIliNd of lands covenant. 
in consideration of blood or marriage 
that he will stand seised of the same 
to the use of his child, wife, or kins
man, for life, in tail, or in fee • ...;.2 Bl. 
338. 

COVBRT BA.RON. By marriage 
the husband and wife become one 
person in law: i. e. the very being 
or legal existence of the woman is 
suspended during the marriage, or at 
least is incorporated and consolidated 
into that of her husband, under whose 
wing, protection, and cover she per
forms every thing; and she is there
fore called in our law French a feme 
covert; is said to be COIJ/Irt baron, i. e. 
under the protection and influence of 
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her husband or baron; and her con
ditiou during her marriage is called 
her eoverturB.-I Bl. 442. 

COVBRTURB. See Covert Baron. 

COVIN (covina). A deceitful com
pact or agreement between two or 
more persons to the prejudice or in
jury of another. As if a tenant for 
life or in tail secretly conspires with 
another that he shall recover the 
land which he the tenant holds, to 
the prejudice of him in reversion.
Cowel. 

CRASTINO SANCTI VINCBNTII. 
The morrow after the feast of Saint 
Vincent the Martyr, viz. the 22nd of 
January, as crasti7l0 animarum is the 
Morrow of All Souls, in Michaelmas 
Term i crastino p"rificationis beatt8 
Mariti: Virgin i., the Morrow of the 
Purification of the Virgin Mary, in 
Hilary Term; crastino ascensionis Do
mini, the Morrow of our Lord's As
cension, in Easter Term i and crastino 
sanctlJl Trinitatis, the Morrow of the 
Holy Trinity, in Trinity Tenn.
Cowel; Tomlins. 

CRAVARB. To impeach.-Cowtl. 

CRA VBN or CRA VBNT. A word 
of Anglo-Saxon derivation, signify
ing to crave, to beg, to implore, &c. 
In the ancient trial by battle, if 
either champion proved recreant, i. e. 
yielded and pronounced the horrible 
word craven, he was considered to 
have ceded the victory to his oppo
nent.-Kendall'. Trial by Battel, a. 
ciUd by Chitty in 3 RI. 340. 

CRBANSOR. A creditor i he who 
trusts another with property.-Old 
Nat. Brell. 66; Cowel. 

CRBATION OP ESTATES. An es
tate is said to be created when an in
terest in lands is called into exist
ence by the operation of some assur-

ance, conveyance, or other legal 
instrument. Tbus, if A. grant a 
lease of lands to B. for seven years, 
an estate for years would be said to 
be created by the operation of the in
strument of demise, that is to say, 
it would be called into existence by 
the grantor, through the agency of 
the lease or demise, in the same way 
that an obligation may be said to be 
created on the part of one who pro
mises to do a given act, through the 
force or operation of the promise, 
In the creation of different estates or 
interests, different words are required 
to be used descriptive of the nature 
and extent of the estate or interest 
to be created. Tbus, a conveyance 
to the use of ..4. and his lieirs, creates 
an estate in fee simple, or, in other 
words, imparts to A. the absolute 
property in the lands conveyed. If 
the words heirs of his body, it would 
be only an estate in tail general, so 
that any heir of his body might in
herit. The following passage will 
further serve to illustrate the word. 
" In limitations in deeds creating an 
estate tail, the word heir., with the 
superadded words of the body, &c. 
must be introduced to create an estate 
tail, and the word issue, or words of 
similar import, instead of the word 
heirs, will not create an estate tail." 
Watkins', Conv. by Mer'ifeld, 80. 

CREMBNTUM COMITATUS. Tbe 
improvement of the king's rents 
above the ancient viconteit rents, for 
which improvements the sheriff an
swered under the title of cr_ntum 
comita"", or firma de cr_to co
mitatu •• -Hall! on Sheriffs' Accounts; 
CI1WBI. 

CaBPARE OCULUM. To put out 
an eye; for which offence there was 
a punishment of sixty shillings in
flicted.-Leg. H. I, c. 93; Cowel. 

CRIBR. An officer attached to 
I the courts of common law, whose 
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duty it is to call a plaintift' who is 
nonsuited at the trial (see tit. Calling 
eM Plaintiff), or to call the jury, &c. 
His fees {as are those of the other 
officers of the courts) are regulated 
by a table of fees sanctioned by the 
judges under the authority of 7 Will 
40 & 1 Vict. c. 3O.-Bagley'l Pro 8. 

CRnIB. The distinction between 
a eM".. and a civil injury is, that the 
former is a breach and violation of 
the public righu and duties due to 
the whole community, considered as 
such, in its social ag({'"egate capacity; 
whereas the latter IS merely an in
fringement or privation of the civil 
rights which belong to individuals 
considered merely in their individual 
capacity.-4o HI. 4. 

CRIMPAGB. The reward to which 
a person is entitled for having pro
cured and shipped seamen on the 
ship of another.-2 Chic. Pl. 64. 

CROPT. A word &equently in
serted in conveyances of land, and 
seems to signify a small piece of 
land or ground. 

CROSS ACTION. Where A. having 
brought an action against B., and 
B. brings an action against A. u~on 
the same subject-matter, or ariSlOg 
out of the same transaction, this se
cond action is called a erDA action. 
And this double action is sometimes 
necessary to insure justice to both 
parties; as in the case of a contract 
10 which neither of the contractors 
is subjected to any condition, prece- . 
dent to his right to enforce perform
ance by the other of his part; but 
the promises on each side are inde
pendent of what is to be done upon 
the other. In such a case the non
performance of the plaintift"s pro
mises would be no defence to an ac
tion for the non-performance of the 
defendant's, whosesoleremedy,:there-

fore, against the plaintiff would be by 
a erDA action.-Smith', L. C. +-16; 
6 T. R. 670; 9 B. 8r C. 269. 

CROSS BILL. A suit in equity is 
commenced by the plaintift' filing his 
bill, wherein is stated all the circum
stances which gave rise to the com
plaint; the defendant's mode of de
fence is then usually by""""'"' 
wherein he controverts the facts 
stated in the bill, or some of them, 
&c., but when he is unable to make 
a complete defence to the plaintiff's 
bill, without disclosing some facts 
which rest in the knowledge of the 
plaintift' himself, he then files what 
IS called a erOls bill, which differs in 
no r~ect from the plaintiff's ori
ginal bdl, excepting that the occasion 
which gave rise to it proceeded &om 
matter already in litigation.-Gray', 
Chan. PrtJCC. j 3 Bl. 448. 

CROSS DBMANDS. These arise 
where one man against whom a de
mand is made by another, in his 
turn makes a demand against that 
other, and of such crOIS demand a 
let-off is in law the most familiar in
stance, a set-off being a statutory 
right of balancing mutual debts be
tween the plaintiff and defendant in 
an action.-l Chic. Pl. 696: 

CROSS RBMAINDBIL See title 
Remainder. 

CROWN COURT. Is the court in 
which the crown or criminal business 
of the assizes is transacted. See titles 
Civil Side and Plea Sidll. . 

CROWN DBBTS. Debts due to 
the crown. In the payment of debts 
by an executor or administrator, these 
claim the precedence to all other 
debts, prior or subsequent; but the 
debts so privileged are confined to 
such as are due by matter of record 
or specwty.-2 W"... &. 793. 
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CROWN LAW. That part of the 
common law of England which is 
~plicable to criminal mattera.-C_. 
Dig. tit. Ley (A). 

CROWN OlPPICB. An office of 
the Court of Queen's Bench, the mas
ter of which is usually called clerk 
of the crown, and in Jlleadings and 
other law proceedings 18 styled .. co
roner and attomey of our lady the 
queen." In this office the attomey
general and clerk of the crown ex
hibit informations for crimes and 
misdemeanors, the one II.r officio, the 
other commonly by order of the court. 
And by the 4 & 6 W. & M. c. 18, 
the master of the crown office may 
file criminal informations, with leave 
of the court, upon the complaint or 
relation of a private subject.-4 Bl. 
266; 1 Arch. Pract. 24. 

CROWN PAPBR. A paper con
taining the list of criminal cases 
which await the hearing or decision 
of the Court. The term is com
monly applied to the Court of 
Queen's Bench, which has an exclu
sive criminal jurisdiction; and it 
then includes all cases arisin~ from 
informations quo warranto, cnminal 
informations, criminal cases brought 
up from inferior courts by writ of 
certi"rari and cases from the sessions. 
-Bagley's Pro 669. 

CROWN SIDE is the side or de
partment of the assize court, in which 
the criminal business is disposed ot 
See tit. Civil Side. 

CRY DB PAIS. On the commis
sion of a robbery or other felony, 
hue and cry may be raised by the 
etluntry, in the absence of the con
stable, which is thence called cry de 
pai,.-2 Hal,'s Hilt. P. C. 100. 

CUCltIN G-STOOL (tumbrellum). 
An engine of correction for common 

scolds, which in the Saxon language 
is said to signify the scolding-stool, 
though now it is frequently corrupted 
into ducking-stool, because the judt{
ment is, that when the woman IS 
placed therein, she shall be plunged 
ID the water for her punishment. It 
is called a trebucket, tumbrel, and 
castigatory.-3 lnat. 219; 4 Bl. 168. 

CUI ANTB DIVORTIUK. A writ 
which lay for a woman, when a widow 
or when divorced, to recover her es
tate, which her husband, during her 
coverture (cui in vita sua, wi cui ants 
divortium, ipaa contradic".e non potuit), 
had aliened. - Britton, c. 114, Jol. 
264; 3 Bl. 183. 

CUI IN VITA. See tit. Cui ants 
Divortium, 

CULPRIT. Besides its popular 
sense of a prisoner accused of some 
crime, it used formerly to be made use 
of in the following manner. When 
a prisoner had pleaded not guilty, 
non culpabilis, or nient culpable, which 
used to be abbreviated upon the mi
nutes thus, .. non (or ment) cuI," the 
clerk of the assize, or clerk of tlIe 
arraigns, on behalf of the crown, re
plied that the prisoner is guilty, and 
that he was ready to prove him so. 
This was done by two fnonosyllables 
in the same spirit of abbreviation, 
.. cui prit," which signified, first, that 
the prisoner was guilty (cui, culpable, 
or culpabilil), and then that the king 
was ready to prove him so; "nt, 
1"'ll:sto sum, or paratus verijicare. This 
was tlIerefore a replication on behalf 
of the king 1Iiv4 voc, at the bar, which 
was formerly the case in all plead
ings, as well in civil as in criminal 
causes.-4 Bl. 339. 

CULVBRTAGB{culwrtagium). The 
true sense of this word, says Cowel, 
is not cowardice as some have sur
mised, but confiscation or forfeiture 
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onands and goods; it was a Norman 
feodal term for the lands of the v888ll1 
escheating to the lord; and rub no· 
mi... cuh·.,.tagii was uRd.,. pain of 
confocation.-CowL 

CUM TESTAMENTO ANNEXO. 
Where a deceased person has made 
a will, but without naming any exe
cutor, or has named incapable per
sons; or where the executors ap
pointed refuse to act, or die intestate, 
In any of these cases the ordinary 
must grant administration cum f81-
tamento an1l&1'0 (with the will annexed) 
to some other person, in the choice 
of whom he must prefer the resi
duary legatee to the next of kin.-
2 Stephen's Rl. 242; 1 Wms. Exors. 
348. See tit. Administration. 

CUMULATIVE LEGACY. Legacies 
are said to be cumulative as contra
distinguished from such as are merely 
reJ,leated. Where the testator has 
twice bequeathed a legacy to the same 
person, it becomes a question whe
ther the legatee be entitled to both, 
i. e. whether the second legacy shall 
he regarded as a repetition merely 
of the prior bequest, or as an ad
ditional bounty and cumulative to 
the other's benefit. On this point the 
intention of the testator is the rule 
of construction.-2 Wms. E:rors.1020. 

CUNTEY-CUNTEY. A kind of 
trial, which is thought by some IfI 
have been much the same as the 
ordinary trial by jury.-Brac. lib. 4, 
tract. 3, c. 18; CaweL 

CUR. ADV. VULT. An abbrevia
tion of Curio advilare vult, which see 
under that title. 

CURATOR. In the Roman laws 
was the same as the committee of an 
infant's estate is in our law; the 
guardian performing with us the office 
both of tutor and curator of the Ro
man laws.-l BI.460. 

CURE BY VERDICT, To. After 
a cause haS been sent down to trial, 
the trial had, and the verdict given, 
the courts overlook defects, in the 
statement of a title, which would be 
fatal on a demurrer, or if taken at 
an earlier period. This is what is 
meant by the term to cure by v.dict ; 
and the reason of it is, that the 
courts presume that all circumstances 
necesasry in form or substance to 
complete a title imperfectly stated, 
were proved before the verdict was 
given; which reason explains the li
mi tation laid down as to the effect 
of the verdict, viz. that it cures the 
statement of a title defectively set 
out, but not of a defective title; for 
where the plaintiff totally omits to 
state his title or cause of action, it 
need not be proved at the trial, and 
therefore there is no room for pre
sumption.-1 Smith', L. C. 338; 1 
Wms. Saund. 227. See further tit. 
Aid.,.. 

CURED BY VERDICT. See title 
CUTe by V.,.dict. 

CURIA (court). In its general ac
ceptation a court of jl1l!tice. It was 
sometimes, however, taken for the 
persons, or feudatory and other cus
tomary tenants who did suit and ser
vice at the lord's court.-Kenntt's 
Paroch. Antiq. 130. See also title 
Court. 

CURIA ADVISARE VULT (the 
court wishes to advise). The courts 
sometimes take time to deliberate 
before giving judgment when the 
point before them is one of unusual 
aifficulty; and their suspension of 
judgment is usually signified by the 
entry of the words .. curia advi.are 
vult," meaning that they wish to take 
time to consider. 

CURIA CURSUS AQulB. A court 
held by the lord of the manor of 
Gravesend for the regulatioll of boat 
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and barge traffic on the Thames be
tween Gravesend and London. - 2 
Geo. 2, c. 26. 

CURIA CLAUDBNDA. A writ 
that lay against him whose duty it 
was to fence or close up his ground, 
and yet refused or deferred to do it. 
-Reg. Ori~. 166; F. N. B. 127. 
Abolished Slnce 31st December, 1834. 

CURIA DOMINI. The lord's 
house, hall, or court, where all the 
tenants, if need should be, were 
bound to attend every three weeks, 
but generally at the feasts of the 
.dl&nullciation and St. Michael. 

CURIA PBNTICIARUM. A court 
held by the sheriff of Chester in a 
place called the Pentice; and sup
posed to have taken its title from 
having been held in a penthoule or 
open shed.-C_l. 

CURING BY VBRDICT. See tit. 
Cure by Verdict; also tit. Aider. 

CURSITORS. Are officers con
nected with the Court of Chancery, of 
very ancient institution, and twenty
four in number. They make out all 
original writs; and the business of 
the several counties in. England in 
this respect is distributed among 
them by the lord chancellor, by whom 
they are also appointed. They are 
called cursitors from the writs de 
curl!': in stat. 18 Edw. 3, Co 6, they 
are called clerks of course.-Arcla. 
Prac.27. 

CURTBSY OP ENGLAND, Tenant 
by the. When a man marries a wo
man seised of an estate of inheritance, 
i. e. of lands and tenements in fee 
simple, or fee tail, and has by her 
iaue born alive, which was capable 
of inheriting her estate; in this case 
he shall, on the death of his wife, 
bold the lands for his life as tenant 

by the curfe.y of England.-Lit. 36, 
62; 2 Bl. 126. 

CURTILAGB (curtilagium, from the 
Fr. cour, court, and Sax. leah, locus). 
A piece of ground lying near and 
belonging to a dwelling house, as a 
court yard, or the like.-CoweL 

CURTILBS TBRRA See title 
Court Land .. 

CUSTANTIA. The same as CUI

tagium, which signifies costs.-Cowel. 

CU8TODB ADMITTBNDO and Cus
TODE AMOVBNDO. Writs for the 
admitting or removing of guardians. 
-Reg. Orig.; CoweL 

CUSTODBS LIBBRTATIS ANGLI.& 
AUTIIORITATB PAJlLIAMBNTI.
During the rebellion in the reign of 
Charles the First, all writs and ju
dicial processes ran in the above 
style.-CoweL 

CUSTODIAM DARB. Was a gift 
or grant for life.-Du Cange; Cowel, 

CUSTOM (coruuetudo). Is a law 
not written, established by long usage, 
and the consent of our ancestors. 
Custon.. are either general or parti
cular; general customs are the uni. 
versal rule of the whole kin~domf 
lnd form the common law 10 its 
stricter and more usual signification: 
particular customs are those which 
for the most part affect only the 
inhabitants of particular districts. 
such as gavelkind in Kent, and the 
like. 

CU8TOMS OP LONDON. These 
are particular customs relating to the 
government of the city of London, 
and also to trade, apprentices, wi
dows, orphans, &c. They differ from 
all others in point of trial, for if the 
existence of the custom be brought 
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in question, it shall not be tried bi a 
jury, but by certificate from the lord 
mayor and aldermen by the mouth 
of their recorder, unless it be such a 
custom as the corporation is itself 
interested in, as a right of taking 
toll, &c., for then the law does not 
permit them to certify on their own 
behal£-1 BI. 76. 

CUSTOM OP MERCHANTS (/u 
mercatoria). A particular system of 
customs used only among one set of 
the king's subjects, which, however 
different from the general rules of 
the common law, iSlet engrafted into 
it, and made part 0 it, being allowed 
for the benefit of trade to be of the 
utmost validity in all commercial 
transactions, it being a maxim of 
law cuilibet in lUll arte cr~dendum at. 
This /u mwcatoritJ or ClUtom of mer
ehana comprehends the laws relating 
to bills of exchange, mercantile con
tracts, sale, purchase, and barter of 
a-oods, freight, insurance, &c.-l Chit. 
111. 76, and tlote 9. 

CUSTOMS ON MERCHANDISE. 
Are duties or tolls charged upon 
merchandise exported and imported, 
and which form a part of the royal 
revenue.-l Bl. 313. 

CUSTOMARY TENANTS. Tenants 
who hold their estates according to 
the custom of the manor. A copy
hold tenant is so called because he 
holds his estate by copy of court roll 
at the will of the lord according to 
the CUltom of flul manor; and although 
a distinction has been made between 
a copyholder and a cUltOfliary tenantz 
yet they both agree in substance and 
kind of tenure, i. e. by custom and 
continuance of time. - 2 Bla. 148; 
Culthorpe on CopyholcU. 

CUSTOMS AND SERVICES an
nexed to the tenure of lands, are 
those which the tenants thereof owe 
unto their lords; and which if with-

held, the lord may resort to a tori, of 
CIUfoIIu and ImIica to compel them. 
-Cowl; TomlillJ. 

CUSTOS BRlIVIUM. An officer in 
the Court of King's Bench and Com
mon Pleas, who had the cwtody of 
tori" and records. This office was 
abolished by 7 Will 4. & 1 Viet. c. 30. 

CUSTOS PLACITORUH CORONA 
An officer who is thought to have 
been the same as our custos rotulorum, 
-lUg. (}rig. 133; COllIe!. 

CUSTOS ROTULORUM. A spe
cial officer to whose custody the rio 

cqrth or rolla of the se8Bions are com
mitted; he is always a justice of 
the quorum, and is usually selected 
either for his wisdom, countenance, 
or credit; his nomination is by the 
king's sign manual, and to him the 
nomination of the clerk of the peace 
belongs, which office he is expre8Bly 
forbidden to sell for money.-37 H. 8, 
c. 1; La,,&bArd j 4. B!. 272. 

CUSTOS OP THE SPIRITUALITIES. 
He who exercises spiritual or eccle
siastical jurisdiction in a diocese 
during the vacancy of the see.
C_I. 

CUSTOB OP THE TEMPORALI
TIES (CIUfos temporalium). He to 
whose custody a vacant see or abbey 
was committed by the king as su
preme lord, who, as steward of the 
goods and profits thereof, was to give 
an account to the esCMator, and he 
into the exchequer. His trust con
tinued till the vacancy was supplied 
by a successor, who obtained the 
king's writ de ratitutiane temporalium, 
which was sometimes after and some
times before consecration, though 
more trequently after.-Cowel. 

CUBT"U MA ANTIQU A BIVB 
M AGN A (ancisn' or great duties). 
Duties payable by every merchant, 

DigitIZed by Google 



CUB 127 DA 

as well native as foreign, on wool, 
sheepskins, or woolf ells, and leather 
e ed; t orei rcha d 
to an a onal viz. as 
much again as was paid by the na
tives.-l BL 314. 

TUM ARV ET A 
(!maU and new duties) Imposts of 
three pence in the pound, due from 
m ant s ers 0 for all 
m es as II i ed x-
ported, and was usually called the 
alien's duty, and was first granted in 
13 w. 1. nat. 1 BI. 

CUT-fuRSE. A pickpocket.-4 
Bl. 242. 

EBO See Cene 

Cy PRES (as near IU, 10 near). In 
c here atte is m to 
cr a pe ity, to Ii he 
estate to several successive lives in 
futuro, there is a material difference 
be n a and will; in 
th e of ed al limi ns 
are totally void; but in tbe case of a 
will, the courts do not, if they can 
po y av , con the se 
to utter id, xpl81 he 
will in such a manner as to carry the 
testator's intention into effect, a. far 
as rules pect erpe es 
wi ow, ch is led n-
struction cy prel.-6 Cru. Dig. 166. 

ec 
leB 
m.-

(Sa 
&cl. 

D. 

Irru in 
uli He 

DA (Fr.) A word affirmative for 
ye Law ell. D 

DAMAGES, A compensation and 
satisfaction given to a man by a jury 
fo me i by sus 
as !i b y, fo imp n-

ment, for slander, or for trespass.-
2 Bl. 438. 

A.MA LEE moo erico-
rum). A fee assessed of the tenth 

art in the common plea., and the 
tieth in king nch. 
e:rcheq out 0 dama ex-

ceeding five marks) recovered in 
those courts in all actions on the 

cove , tres batt &c., 
othe here he ges 

were uncertsin, which the plaintiff 
aid to the rothonotary, or chief 

r of t co where hey 
reco d, be he co take 

out execution for them; this was 
ori inally a gratuity given to the 

ono and eir cl for 
ing s al wn ndpl gs; 

but was taken away by 17 Car. 2, c. 
6 • 2, which forbids the receiving 

such uity e, un ain 
rfeiti trebl sum re-

ceived.-Cun .. ingha .... 

AHA BAS or PANT 
( Ding llamage). One f the Juries 
for wh ich a distress may be had, is 

h e a find the beasts of a 
ger erin his nds, 

mage feasan , i. e. ol1lg him rt or 
damage, by treading down his grass 

the lik . which ase th ner 
e so ay di n the nti} 

sa sf action e rna e l11l fo e in-
jury he has thereby sustained.-3 
Bl. 7. 

DAM. A boundary or confine
ment, infra dalllRUm !uum, within the 

ds of . own erty . uris-
011.- t. lib • 37. 

DAMNUM ABSQUE IN.JURIA (da-
wit an in ). I man 

menc busin In an arti-
cular place, another man may do the 
same thing in the same place, even 

h h aw a the . ness 
the J an 8 is num 
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ablque injurid, a damage without an 
injury.-3 Sal1c. 10 j .Tomlin .. 

DANBGBLT or DANB-GBLD. A 
tribute laid on our ancestors of h. 
and afterwards of 2 .. for every hide 
of land throughout the realm, for 
clearing the seas of Danilh pirates, 
which they did by making a pecu
niary stipulation with the Danes for 
that p\lrpose. - Camd. Brit. 142 j 

Spelman j Cow./. 

DANB-LAGB. The foreign cus
toms which the Danes introduced 
into our laws went under the name 
of Dane-lage.-4 BI. 411. 

DANGBRU. A p("Cuniary pay
ment made by the forest tenants to 
their lord, to gain leave to plough 
and sow in time of pannage or ma.t
feeding.- CoweL 

DAPIPBR (a dapesjer.nda). Ori
ginally a domestic officer, like our 
steward of the household or clerk of 
the kitchen j but it by degrees be
came applied more especially to the 
chief steward or head baili1f of any 
honor or manor.-Cow.L 

DARB AD RBMANENTUM. To 
give away in fee or for ever. -Glatlvil, 
lib. 7, c. 1. 

DARRIBN. Signifies lart; cor
rupted from the French dernier.
CoweL 

DARREIN PRESENTMENT. See 
.Anise oj'Darreitl Presentment. 

DATIVE or DATIP. Whatever 
may be given or disposed of at will 
or pleasure.-46 Ed. 3, c. 10 j CowL 

DAY. In the space of a day all 
the twenty-four hours are usuallr. 
reckoned. Therefore, in general. If 
I am bound to pay money on a cer
tain day, I discharge the obligation 

if I pay it before twelve o'clock at' 
night, after which the following day 
commences.-l Stephen', 81. 266. 
The word .. days" used alone in a 
clause of demurrage for unlading in 
the River Thames is said not to in
clude Sutlday. or holydays, by usage 
among merchants in London, but 
means to01"king days only.-.Abbutt on 
Sh.264. 

DAY RULB. A certificate of per
mission which the court in term time 
gives to a prisoner to go beyond the 
rules of the prison for the purpose of 
transacting his business, upon appli
cation to the marshal or warden (ac
cording to whose custody the prisoner 
is in), and signing a petition to the 
court for that purpose. - 2 .Arch. 
Pract.910. 

DAYS IN BANK (dia in batICO). In: 
every term there were stated days 
called days in batik, which meant days 
of appearance in the court of common 
bench j they were about a week 
apart from each other, and had refer
ence to some festival of the church. 
On one of these days in batik all ori
ginal writs were made returnable, 
and hence it was usually called the 
ret"MI day of that particular term.
a BL 277. 

DAYS-MAN. An arbitrator is so 
called in the north of England.":"" 
CoweL 

DBAD FRBIGHT. Appears to be 
freight payable by the charterer of a 
vessel under or by virtue of his char
ter party, when the cargo, in respect 
of which it is payable. has from some 
cause on the part of the charterer not 
bl!E'u conveyed as provided. See a 
Camp. 428. 

DEADLY FEUD. An open profes
sion ofirreconcileable enmity against 
a man, till revenge has been obtained 
even by his death. This enmity or 
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deadly feud was allowed by our 
ancient laws in the times of the 
Saxons; so that when any man had 
been killed and rio pecuniary satis
faction had been made to the de
ceased's kindred, it was lawful for 
them to take up arms and revenge 
themselves on the murderer.-43 
Eli,. c. 13 j C_I. 

DEAD PLEDGB (mortuum wdium). 
See Mortgage. 

DB-APPORBSTED or DISAPPO
RBSTED. Freed or exempted from 
the forest laws, as de tD4rrenata sig
nifies the breaking up or doing away 
with a warren.-I7 Car. 1, c. 16; 
C_l. 

DBAN (dccanUl, from the Greek 
~ .... , ten). An ecclesiastical di~i
tary so called becaUse he presldes 
over ten canons or prebendaries at 
least; he is next in rank to the bishop, 
and is head of the chapter of a ca
thedral. A dean and chapter is a 
spiritual corporation, and form to
gether the council of the bishop, to 
asaist him with their advice in affairs 
of religion and also in the temporal 
concerns of his see. All ancient 
dcana were elected by the chapter, by 
coog€ d'/Illire from the king, and 
letters miBBive of recommendation, 
in the same manner as bishops j but 
in those chap.ters that were foundPd 
by Henry the Eighth out of the 
spoils of the diBSOI ved monasteries, 
the deanery is donative, and the in
stallation merely by the king's let
ters patent. The chapters consisting 
of canons or prebendaries are some
times appointPd by' the king, some
times by the bishop, and sometimes 
elected by each other.-l Bl. 382; 3 
Rep. 76. 

DBAD MAN'S PART. That por
tion of the personal property of a 
person dying intestate that goes to 
the administrator.-2 BI. 618. 

DBATH. The death of a person 
was formerly accounted to be either 
a natural or a civil death; the former 
signifying the natural diBSOlution of 
the body; the latter commencing 
when any man was abjured the realm 
by the process of the common law,-or 
entered into religion, that is, went 
into a monastery, and became a pro
fessed monk; in which cases he was 
considered absolutely dead in law, 
and his next heir should have his 
estate. Indeed a monk, or such reli
pous person, was so effectually dead 
10 law, that a lease made even to a 
third person, during the life of one 
who afterwards became a monk, was 
determined by his entry into religion 
or so becoming a monk; whence 
leases, and other conveyances for life, 
were usually made for the term of 
one's natural lije.-l Bl. 132; Co. 
Litt. 132. 

DB BENB BSSE. In law, signifies 
conditionally; as where a plaintiff 
files his declaration de bene eue, it 
signifies conditionally, in contradis
tinction to his filing it ab80lutely.-l 
Arch. Prae •• 280. Or as Cowel ex
presses it, to do a thing de belle tUB 
18 to allow or accept for the present 
as good until it comes to be more 
fully examined, and then to stand or 
fall according to its merits.-Cowel. 

DBBBNTURB. An instrument in 
the nature of a bond or bill to charge 
the government with the payment of 
a certain sum of money due to a cre
ditor or his assigns. There are de
bentures also used in mercantile 
transactions at the custom house.
Cawtl; 41 G. 3, c. 76, 1tC. 7. 

DEBET BT DBTINET (he awes and 
detain,). Words usually inserted in 
the declaration in an action of debt 
as follows: .. and the plaintiff de
mands of the defendant the sum of 
£--, which the defendant awes to 
and unjustly detaill' from him." Both 
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of these worda are generally intro
duced, for the rule is, that .. the 
declaration should be in the debt:t and 
dalirwt," but upon the principle that 
a man may complain of only a part 
of his grievance, the plaintiff may 
abridge his demand and declare in 
the IMlind only, which action differs 
from that of detinue in respect of the 
property in any specific goods not 
being necessarily vested in the plain
tiff at the time the action is brought, 
which is essential in detinue. In 
actions against, or by, executors or 
administrators, the declaration indeed 
should in strictness be only in the 
dalirwt, but if .. owes to and" be un
technically inserted, it is no ground 
of demurrer nor an irregularity. And 
in debt for specific goods also, the 
declaration should be in the IMIi,.,t 
only.-1 Chitty PI. 37+; 2,284. 

DEBET ET BOLET. Words used 
in a writ of right; as where a man 
sued to recover any right whereof his 
ancestor was disseised by the tenant 
or his ancestor; then he used only 
the word debet in his writ, because 
his ancestor only was disseised and 
the estate discontinued; but if he 
lIued for anything that was for the 
first time denied him, then he used 
both the words debet d 101et; be
cause his ancestors before him, as 
well as he himself, had usually en
joyed the thing for which he sued, 
until this present refusal of the 
tenant. - Old Nllt. Brev. 78; 1M 
Terme. dB ill Ley. 

DE BONIB NON, .AdminiatrtJlion. 
The title by administration, differing 
from that of an executor created by 
will, never devolves from one person 
to another by representative right, 
and consequently, the executor of 
A. 's administrator, or the adminis
trator of A.'s executor, is not the 
representative of A. In every case, 
therefore, of an administrator's death, 
or of the death of an executor who 

has app;inted no executor to repre
Bent nim, it is nec~ for the 
ordinary to commit admmistration 
afresh of the good. of the deceased, 
_ administered by the former exe
cutor or administrator. And thi. 
administrator, 1M bonia lI0II, is the only 
legal representative of the deceased 
in matters of personal prbperty.-
2 Stqhen', Bl. 243; 7 M. c!r W. 306. 
See tit. AciminidrlltiOR, /Ire. 

DEBT (IMbitum). The legal signi
fication of debt is a sum of money 
due by certain and express ~e
ment: as by a bond for a deterDunate 
sU,m; a bill of exchange, or a pro
ID1sBOry note, or a rent reserved on 
a lease; where the quantity is fixed 
and specific, and does not depend 
upon any subsequent valuation to 
settle it. The non-payment of these 
is an injury, for which the proper 
remedy is by action of debt, to com
pel the performance of the contract 
and to recover the specific Bum due. 
Debts are either debts of rBCUrd, 'pI/
ci4lty debts, or Ample CORtract debts. 
Debts of record are the highest and 
most important kind, and are such 
debts as appear to be due by the evi
dence of a court of r_d, as a sum 
of money recovered by a plaintiff 
against a defendant in an action at 
law; for thill having been adjudged 
due from the defendant to the plain
tiff by the sentence of the court is 
considered a contract of the highest 
nature. Debts upon recognizance 
are also sums of money recognized 
or acknowledged to be due to a party, 
in the presence of some court, or 
magistrate, and these, together with 
statutes merchant, and statutes sta
ple, &c, are also ranked among this 
first class of debtl, viz. debts of re
cord; since the contract on which 
they are founded is witnessed by the 
highest kind of evidence, viz. by 
matter of record. Specialty debt. are 
such as become due or are acknow
ledged to be due by some deed or 
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instrument under seal; as by a deed 
of covenant, by lease reserving rent, 
or by bond or obligation; thus in the 
case of a lease where rent is reserved, 
if the lessee omits to pay such rent 
as in the lease be covenants to ~ay, 
the debt which he thus incurs 18 a 
specialty debt; and these kind of 
debts are looked upon as the next in . 
importance to those of record, because 
they are confirmed by special evi
dence und". _I. Simp" CM'O'aCt 
deb" are such, where the contract 
upon which the obligation arises is 
neither ascertained by matter of re
cord, nor by deed or mstrument un
der seal, but merely by oral evidence 
or by some written agreement or 
contract not under seal; as where 
the only evidence of such debt is a 
verbal promise, or a bill of exchange 
or promissory note, or . the like; and 
these are considered in law as be
longing to tbe least important of the 
three classes of debts above men
tioned.-2 Bl. 464-467; and Chitty" 
NIIteI. 

DBCBIT (decqtio). In all con
tracts it is understood that the seller 
undertakes that the commodity he 
sells is his own; and if it proves 
otherwise, an action on the case lies 
against him to exact damages for 
this deceit. There was also a tDl"it r!f 
deceit which lay for one who received 
injury or damage from him who did 
anything deCBiifully in the name of 
another.-F. 9. B. 96; 3 BI. 166. 

DBCBNIU.RY. A tithing or a 
division of the territory of England, 
composed of ten freeholders with 
their families; the institution of this 
civil division, together with those of 
counties and hundreds, are supposed 
to have been introduced into this 
country from the continent by some 
of the first Saxon settlers.-Mirr. c. 
1, ,. 3; 1 Chitty', BI. 114, fIOle 31. 

DBcBM TALES, When some of 

the persons impaneUed on a jury do 
not appear, or a]?pearing are chal
lenged by thellamtiff or defendant 
on account 0 partiality or other 
cause, in this case the judge grJUlts a 
supply to be made by the sheriff of 
other men instead of those that were 
impanelled, and thereupon a writ 
goes to the sheriff apponere decem 
tala, &c. and a fresh supply is made 
accordingly.-Lea Tmna de la Ley j 
COUI/Il. 

DBCBl'TIONB. See Deceit. 

DBCIB8 T ANTUM. A writ which 
lay against a juror for having taken 
money from either plaintiff or defen
dant in consideration of giving his 
verdict; the writ is so called because 
the juror shall pay ten time. al much 
as he has receIved. This writ also 
lay against ,mllr_. for their inter
meddling with a jury.-Reg. O,·ig. 
188; Lea Terma de la Ley. 

DBCIMATION (decimatio). The 
punishing every tenth soldier hy lot 
was Decimatio lBgionis. It may also 
sometimes signify a tithing.-Cowel. 

DBCINBR8, DBCBNNIBR8 or Do
ZINBRS, (decennarii). In our old 
law writings, those who were accus
tomed to have the command and 
oversight of ten free burghs, for pre
serving the king's peace: and the 
limits or circuits of their jurisdiction 
were called Decenna. In the times 
of the Saxons these persons seemed 
to have great authority, taking cog
nizance of causes within their circuit, 
and redressing wrongs by way of 
judgment. But in the more modem 
writers this word signifies nothing 
more than one who by his oath of 
loyall:)' to his prince is settled in the 
combmation or society of a Dozeine; 
and a Dozeine seems to extend as far 
as the leet extends, because in leets 
only this oath is administered by the 
steward, and taken by such as are of 
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the ~ of twelve years and upwards, 
dwelling within the precinct of the 
leet where they are sworn.-Nat. 
BrftI. 161. 

DBCLARATION. In an action at 
law signifies the plaintiff's statement 
of his cause of action; wherein he 
dcclara the reason of his complaint 
and states the nature and quality of 
his case. The declaration is gene
rally divided into eounCs or depart
ments, each of which contaillll, or 
ought to contain, a distinct ground 
of complaint. Its parts and parti
cular requisites consist in the title 
of the court in which the action is 
brought and of the term; the venue 
or county, mentioned in the margin, 
and wherein all matters stated in the 
declaration are supposed to have 
taken place; the commencement; 
the statement of the cause of action; 
the several counts; the conclusion; 
and the proCert.-Step. on PkadiR(; 
3 Chitty', Bl. 393, note 2. A plaintlff 
is technically said to declare when 
he delivers his declaration to the 
opposite party. 

DBCLARATION 01' USB&. See tit. 
Declaritlg a Use. 

DBCLARATORY ACT. An act of 
parliament which, instead of making 
any change in the law, only declare. 
what the law is at the time of its 
enactlnent, and the object of which 
is, as commonly set forth in the pre
amble, to remove doubts which have 
arisen on the subject. Thus the 
Statute of Treasons (25 Edw. 3, c. 2) 
makes not any new species of treasons, 
but only for the benefit of the sub
ject declares and enumerates the se
veral kinds of offence which before 
were treason at the common law.-I 
SUphe,,', lJl. 68. 

DBCLARB. See tit. Declaratifm. 

DBCLARING ABSOLUTBLY. See 
tit. .ibaolutely declaring. 

DBCLARING A USB. Pointing out, 
stating, or dcclarin~, for whose use or 
benefit lands preVIOusly conveyed to 
a trustee are to be held by such 
trustee. The party who so conveyed 
lands to a trustee, usually declared his 
intention with regard to them by a 
subsequent deed or instrument, which 
was thence termed a "deed to declare 
the UNI." The phrase may be fur
ther explained by the following pas
sage from Cnd,,: "where lands are 
conveyed by feoffment, fine, or reco
very; the legal seizin and estate be
comes vested by these conveyances 
in the feoffee, cognizee, or recoveror. 
But if the owner of the estate declara 
his intention, that such feoffment, 
fine, or recovery, shall enure to the 
use of a third person, a use will 
immediately arise to such third per: 
son out of the seizin of the feoffee, 
cognizee,orrecoveror.-4 CrviN, Dig. 
129. 

DBCLARING BY TUB BYL See 
tit. By the by •• 

DBCRBB. The judgment of a 
court of equity, and of much the same 
nature as a judgment at common 
law. See this word explained in the 
Outline of a Suit in Equity, at the end 
of this Dictionary. 

DBCRBTALS (decrefo1es). Papal 
decrees of various popes that were 
published under the auspices of Gre
~ry the Ninth about the year 1230, 
m five books, entitled decretalia Gre
gorii noni. A sixth book was added 
by Boniface the Eighth, about the 
year 1298, which is called NZtu. 
decretalium.-I Bl. 82. 

DBDBANA. (Suz. did-bane). A 
murderer, homiCide, or manslayer.
Leg. Hen. 1, cap. 85; Cowel. 
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DEDI (1 haw given). This word 
in a deed or conveyance amounts to 
a warranty to the persons and his 
heirs to whom the lands are con
veyed.-Co. Lin. 3840. 

DEDIMUS POTESTATEM. A writ 
i88Uing out of chancery empowering 
certain persons therein named to per
form certain acts; as when a justice 
of the peace &ppointed under the 
king's commission intends to act un
der this commission, a writ of dedimul 
potutatem issues, empowering certain 
persons therein named to administer 
the usual oaths to him; which being 
-done, he is at liberty to acto-Lamb. 
23; 1 Bl. 302. Dedimm potestalem 
de attonl4to jaciJmdo. At common 
law the parties in an action were 
obliged to appear in court in person 
unless allowed by a sI.'ecial warrant 
from the crown (beanng the above 
title) to appoint an attorney; or un
less after appearance they had ap
pointed a deputy called a Responsalis 
to act for them, and which the court 
allowed them to do in some instances. 
But now a general liberty is given 
to parties in an action to appear by 
attorney, excepting in the cases of 
infants, ideots, and married women. 
-F. N. B. 20; 1 .Arch. Prado 61. 

DEED (factum). A deed is a 
writing sealed and delivered .by the 
parties. It is sometimes called a 
charter, carta, from its materials; but 
most usually when applied to the 
transactions of private subjects, it is 
called a deed, because it is the most 
solemn and authentic act that a man 
can possibly perform with relation to 
the disposal of his property, and it 
consists of three principal points, 
tvriting,aeaU"g, and delivery ; writing, 
to express the contents; sealing, to 
testily the consent of the parties; and 
delivery, to make it bindmg and per
fect.-Co. Litt. 171; 2 BL 290. If 
a deed be made by more parties than 
one, there shonld be as many copies 

of it as there are parties, and each 
should be cut or indented (formerly 
in acute angles, inatar delltium, like 
the teeth of a saw,' but now in a 
waving line), on the top or side, to 
tally or correspond with each other, 
and a deed so made is called an in. 
denture. See Chirograph. 

DEED OR IN LAW. A phrase 
used with reference to contracts or 
agreements which are said to be in 
deed, when entered into expressly by 
the parties themselves; and in iaw, 
when they arise, by construction of 
law, out of the relative ~ition of 
the parties. Thus it is laId down as 
a general rule, that debt lies upon 
every contract in deed or in law.-Com. 
Dig. Debt, A. 1; 1 Chitty', PL 123. 

DEED-POLL. A deed made by 
one party only and not indented, but 
polled or shaved quite even; and 
thence called a deed-polL Such a 
deed is not an agreement between 
two persons, but a declaration of 
some one particular person. Thus a 
feoffment from A. to B. by deed--poll 
is not an agreement between A. and 
B., but rather a declaration by A. 
addressed to all mankind, informing 
them that he thereby enfeoffs B. of 
certain lands therein mentioned; and 
such a deed usually begins thus: 
"Know all men by these presents, 
that I, &c."-40 Cm. Dig. p. 9; 2 
BI.296. 

DEEMSTERS or DEMSTERS (Sax. 
demo, i. e. a judge or umpire). Cer
tain judges in the Isle of Man who 
decide cases without any process or 
writings, and make no charges to the 
litigants for so doing.-Cam. Brit.; 
Cowel. 

DB BSSENDO QUIETUM DB TO
LONIO. A writ which lay for those 
who were privileged from the pay
ment of toll, and yet the same had 
been extorted from them.- F. N. B. 
226; CoweL 
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DB EXPBN818 MILI'l'IVX. A writ 
commanding the aherilf to levy eo 
much fIR day for the expenaes of a 
knight of the shire in attendi~ par
liament; and there is aleo a similar 
writ to levy 2&. fIR day for every 
citizen or burgess, called ". a"....u 
eivium et burgnaum.-40 lrtd. 46; 
CUlliel. 

DB l' ACTO. A thing done'" facW 
signifies that it is actuall, done, done 
in dad; a king'" jiutl)1s one who is 
actually in p088e8Bion of the throne 
without any lawful title to the same, 
in contradistinction to a king ". jure, 
who has a right to the crown though 
out of posseBBion of the same.-3 
lut. 7 j C_l. 

DBpAuLT, Jtulg_t by. When 
the defendant omits to plead or put 
in his answer to tl1e action within the 
time limited for that purpose by the 
courts, it is presumed that he has 
no defence, or that he does not intend 
further resisting the action, and for 
Buch default in pleading the plaintilf 
is entitled to sign judgment against 
him, which is thence termed a judg
ment by default. - See Areh. Pr.; 
Ltuh', Pro 398. See aleo tit. Judg
ment. 

DBPBA8ANCB. A collateral deed 
or instrument made at the same time 
with eome other principal deed or 
instrument, and contsining certain 
conditions, upon the performance of 
which the intentions of the principal 
deed may be ".r'ated or rendered null 
and void. It ilifrers from a condition 
in this respect, that a condition is 
inserted in the principal deed itself, 
whereas a defeasance is a separate 
deed or instrument executed at the 
same time with the principal one. 
A defeasance to a warrant of attorney, 
however, if indorsed or underwritten 
on the warrant of attorney itself, need 
not be by _d, nor by a Beparate in-

strument.-W-r, 1m. lib. 2; and 
see 4 CruiM, Dis. 98. 

DBI' B C TUX, ChallMtge prop"'. 
See Challenge. 

DBPBNCB. When the plaintilfin 
an action bas stated his case in hiB 
declaration, it is incumbent on the 
defendant within a reasonable time to 
make his defmce and to put in a plea; 
or else the plaintilf will at once re
cover judgment by default, OT nihil 
dieit, of the defendant. Defence in 
its true legal sense signifies not a 
justification, protection, or guard, 
which is now its popular significa
tion; but merely an opfHlIing or d .. 
Ilial (from the French verb def,..ur) 
of the truth or validity of the com
plaint. It is the COIltatatia litil of 
the civilians: a general assertion that 
the plaintilf hath no ground of action, 
which assertion is afterwards ex
tended and maintained in his plea.-
3 Bl. 296. 

DBpBND (de,,,,,,,,,,). In our an
cient law. and Btatutes siJmifies to 
prohibit or to forbid.-Co. Liff. 161 ; 
Leg. Ed. COIlf. cap. 37; 0-1. 

DBPBNDANT (defend .... ). The 
party against whom an action at law 
IS brought, and who therefore has to 
defend himself against such actiOD. 

DBPBNDBXUS. An ordinary word 
in feolfments and donations; and in 
those instruments it binds the donor 
and his heirs to df/end the donee 
against any attempt which may be 
made by anyone to lay any incnm
brance or servitude upon the thing 
given, other than that already im
posed by the deed of donatioD.
Braet. lib. 2, c. 16; C_l. 

DBpBNDBB 01' THB F AITB (u
fm- .fidei). A title given to the 
king of England by the poJlC; as 
Catholic to the king of Spam, and 
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MIIIf C1&riatiata to the king of France. 
It was given by Pope Leo the Tenth 
to King Henry- the Eighth, for writ
ing against Martin Luther in behalf' 
of the church of Rome. - Herbert', 
Hist. of Hen. 811&,106; Stow',Anna", 
863. 

DBPBNDBRB BB PBR CORPUS 
BUUK. A phrase which occurs in 
Bracton and some of our old law 
writers, signifying to offer duel, com
bat, or camp-fight, as a legal trial or 
appeal.-C_l. 

DBPBNDBRB UNICA KANU. To 
wage law, by denying the accusation 
upon oath.-See Manm. 

DBPBNSO. That part of an open 
field that was kept for com and hay, 
upon which there was no commoning 
or feeding, which was said to be in 
iJef-. So any meadow ground laid 
in for hay; and so for any part of a 
wood where the cattle had not liberty 
to run, but was inclosed and fenced 
up to secure the growth of the under
wood. - Mon. Dug. tom. 3, p. 306; 
C_I. 

DBPBN8UK. An inclosure or any 
fenced ground.-Mon. Ang. tom. 2, 
,.114. 

DBPORCB. To deprive another of 
a right to lands, or to withhold lands 
from one who has a right to them.
See 20 Hen. 3, c. 1. See also tit. 
Dejureement. 

DBPORCBKBNT (d,furciamentum). 
The holding of any rands or tene
ments to which another person has a 
right, but who has never yet had pos
session under that right. As in the 
ease where a lord has a seignc.n1, and 
lands eScheat to him propter d~eclum 
aanguinia, but the seisin of the lands 
is withheld from him; here the in
jury arising from the person so for
cibly withholding such rands is called 

a d,f'oreement. Or if a man lease 
lands to another for a term of years, 
or for the life of a third person, and 
the term is determined by surrender, 
or by the death of the ce.tuy qui 11iB, 
or otherwise, and the leBBee or any 
stranger, who was at the determina
tion of the term in posseBBion, holds 
over, and refuses to deliver the pos
session to him in remainder or rever
sion, this is also a dejurcement.-3 Bl. 
172; Co. Lift. 277. 

DBPORCBR. The party who with
holds lands or tenements from him 
who has a right to, but who has not 
yet had pas8eBBion of them.-20 Hen. 
3, c. 1. See tit. Deforcement. 

DBPORCIANT or DBPORCBOR. In 
levying a fine the person against 
whom the fictitious action is brought 
upon a supposed breach of covenant, 
is called the ufurciatlC. The person 
who commits the injury of defurc_t 
is also called the d,f'orciant or ufor
ceof'.-3 Bl. 173; Finc1&, L.293, 294. 

DBPORCIATIO. A distreBB, or sei
zure of goods, for satisfaction of a 
lawful debt.-Kennet', Paroc1&. Antiq. 
293; Cowel. 

DBGRADATION (~tio). The 
depriving a peer of his nobility is 
called degrading him. Thus Edward 
the Fourth degraded George Nevile, 
duke of Bedford, by act of parliament, 
on account of his poverty, which ren
dered him unable to support his dig
nity. It also signifies an ecclesias
tical censure, whereby a clergyman 
is divested of his holy orders. The 
word depolition is also used in nearl, 
the s4me manner, excepting that It 
is not so great a punisnment as th· 
gradation, the latter word not only 
including deposition, or displacing one 
from an office, but also the divesting 
the criminal of all his badges of ho
nour, and delivering him over to the 
secular judge, where he cannot purge 
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himself of the offence of which he was 
convicted-Ssld. Tit. Iff Hon. 787; 1 
BI.402. 

DE'BORS (French, without). A 
word used in the ancient pleadings, 
signifying out Iff, apart from. or with
out. 

DE IN~URIA, lUplicatinn. A re
plication so called from the words 
with which it commences, which are 
as follow: that the defendant Iff his 
ovm wrong. a~d without tM came.llrc. 
ll;c.-de injurUl .ud propriIS absqtlll tali 
caua4. In form it is a species of tra
verse, and is frequently used when 
the pleading of the defendant in an
swer to which it is directed consists 
merely of matter of ezcme of the al
leged trespass, grievance, breach of 
contract or other cause of action. Its 
comprehensive character in putting 
in issue all the material facts of the 
defendant's plea has also obtained 
for it the title of the general replica
tion.-Step. Pl. 191, 192; 1 Smith', 
L. C.66. 

DEI JUDICIUM. The Saxon trial 
by ordeal was so called, because they 
thought it an appeal to God for the 
justice of a cause, and believed that 
the decision would depend upon his 
divine will and pleasure. - Dr. 
Brady', Introd. 272. 

DELATURA. An accusation. 
Sometimes it signifies the reward of 
an informer. - Du Freme; Lege. 
H.I, c. 64. 

DEL CREDERE. In mercantile 
transactions the sale of goods is fre
quently effected by factor. or by bro
ker., both being agents remunerated 
by a commission; but the former are 
entrusted with the possession of the 
goods, and authorized to sell them in 
their own names, as the apparent 
owners, whereas the latter have no 
apparent ownership, but act merely 

as agents between the contracting· 
parties. Neither one nor the other, 
however, are, generally speaking, 
answerable for the due payment 
of the price by the party to whom 
they sell, but a factor frequently 
agrees for an additional compensa
tion to guarantee to his principal the 
debt due from the buyer, and such 
additional compensation or commis
sion given by the principal to the 
factor is termed a dill credere com
mission.-Morris v. Ctea.by, 4 M.1Ir 
&1. 674; Ch. on Cont. 210. 

DELEGATRS. The persons ap
pointed by the commiSSIon of dele. 
gates.-See Commwion of Delegates. 

DELICTO, .Action. Er. Such ac
tions as are founded on some wrong 
or injury committed against the per
son or property of a man, as distin
guished from such as are founded 
upon the breach or violation of con
tracta, and which are termed actions 
11$ contractu. Thus, an action of tres
pass for unlawfully entering upon any 
land, would belong to the class of '" 
delicto actions; whilst an action of 
debt or assumpsit for the price of 
I[OOds sold and delivered would be
[ong to the class of actions denomi
nated '" contractu. 

DELIVERY OP GAOL. See tit. 
Gaol Delivery. 

DEMA.NDANT. The 'person who 
prosecutes a real action IS called the 
demandant; in the same sense as he 
who prosecutes a personal action is 
called the plaintiff. 

DEMESNE or DEMAIN Land. 
(terre domillacalea). Were those parts 
of a manor which the lord kept to 
himself as necessary for his own use. 
Of such lands one portion was re
tained in the actual occupation of the 
lord for the purposes of his family, 
another portion seems to have been 
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held in villenage, and the residue, 
being uncultivated, was termed the 
lord's waste, and served for public 
roads and for common of pasture to 
the lord and tenants.-1 Stephna', Bl. 
202; Co. Cop. ,. 12; 2 TYnD. 223. 

DBMISB (dBmi.!sio). A word used 
in conveyances of estates in fee, for 
life, or for term of years; but more 
usually in the latter, where it is al
most synonymous with the word leaH. 
Thus In a lease forlears it is thus 
used: "He, the sai A. B. hath de
miud and leased, and by these pre
sents doth dBmi# and lease," &c. The 
word seems to signify a transfer of 
property. In a lease of lands it im
plies, u: tli termini, a covenant for 
title and a covenant for quiet enjoy
ment. In pleading it is employed 
in declarations in ejectment, wherein 
it is alleged that the lessor of the 
plaintiff demi#d the lands or tene
ments in question to the nominal 
plaintiff, which allegation is called 
" the demise;" and when the lessor 
of the plaintiff is described as making 
more than OM demise, the declaration 
is said to contain a double demi#.
Ch. Pl. 670. 

DBMISB OP THB KING. The 
natural death of the king is gene
rally called his demi#; dBmillio ,.e~iI, 
tIIIl corontl!; an expression which sig
nifies merely a transfer of property ; 
for, as is observed in Pl9wden, when 
we say the dBmi# of the crown, we 
mean only that, in consequence of the 
disunion of the king's natural body 
from his body politic, the kingdom 
is transferred or demiled to his suc
cessor; and this is in accordance with 
the maxim of our law, that" the kiRf. 
nner dia."-Plowd. 177, 234; 1 B. 
249. 

DBMISB and REDEMISE. When 
there are mutual leases made from 
one party to another on each side, 
of the same land or something out of 

it, it is said to be a conveyance by 
demiu and redemi#; as where A. 
grants a lease to B. at a nomillal rent, 
and the latter redemi.ea the same pro
perty to A. for a shorter term at a 
f"8/J1.ubato.ntial rent.-Jacob. 

. DBMu~, To. When the ;plaintiff 
In an aenon has declared (1. e. de
livered his declaration) it is for the 
defendant to consider whether, on 
the face of his declaration, he appears 
to be entitled in point of law to the 
redress he seeks, and in the form of 
action which he has chosen. If he 
appears not to be so entitled in point 
of law, and this by defect either in 
the ",bstaRCe or the form of the de
claration, i. e. as disclosing a case 
insufficient on the merits, or as framed 
in violation of any of the rules of 
pleading, the defendant is entitled to 
except to the declaration on such 
ground. In SO doing, he is said to 
demur, and this kind of objection is 
called a demnrrer; which title see. 
-Sl4phna', PL 48. As to demurring 
in equity, see tit. Demurrer in Equity. 

DEMURRAGE. In charter-parties 
clauses are usually inserted to the 
effect, that a specified number of day a 
shall be allowed for loading and un
loading the vessel, and that it shall be 
lawful for the freighter to detain the 
vessel for those purposes a further 
specified time on payment of a daily 
sum. The freighter (or the person 
who claims and receives the goods 
under the bill of lading) is liable to 
pay for every day beyond the time 
agreed upon the sum specified in the 
charter-party or bill of lading. This 
delay, and the payment agreed upon 
for it, are calfed dBmurrage, which 
may be recovered in an action by the 
owners or masters, or both, according 
to the form of the charter-party or 
bill of lading.-Abbott on Shipping, 
303. 

DBlIIURRER at Law (from the 
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Latin datorari, or French tkllllJllTlf', 
to .. wait" CB' .. atay"). Import&, 
according to its etymology, that the 
Dbjecting partY will not proceed with 
the pleading, because no sufficient 
atatement baa been made on the other 
aide, but will tDIIie the judgment of 
the court whether he is bound to an
swer. A demurrer may be for in
sufficiency either in subarance CB' form, 
for" the law requires in every plead
ing two things; the one, that it be 
in matter sufficient; the other, that 
it be deduced and exprelltled accord
ing to the forms of law; and if either 
the one or the other of these be want
ing, it is cause of demurrer."-Hob. 
164. It is either geJltll'Gl or .,.nat. 
A general demurrer excepts to the 
sufficiency in general terms, with
out shOWIng specifically the nature 
of the objection, and is employed 
when that objection is on matter of 
subarance. A 'plCial demurrer adds 
a (minute and exact) specification of 
the particular grounds of exception, 
and is neceaaary where they turn on 
matter ofform only, i. e. where enough 
a,Ppears, notwithstanding such objec
tion, to entitle the opposite party to 
judgment, as far as relates to the 
merits of the cause. 

DBKURRBR IN EQUITY. A de
murrer in equity is of much the same 
nature as a demurrer at law, with the 
clliference that the former is applied 
to the plaintiff's bill, and the latter 
to his declararion.. A demurrer in 
equity amounts to an adJDission of 
the truth of the plaintiff's bill, or of 
that portion of it to which the de
murrer refers, but insists upon some 
defect or objection apparent on the 
face of it, which may be offered in 
bar of the suit; as if the facts stated 
in the bill do not entitle the plaintiff 
to any relief, or if it be so framed as 
to be insufficient to found a definitive 
decree upon, &c., and this demurrer 
in equity (the same as in law) in form 
prays the judgment of the court, 

whet1ler the defendant can be com4 

pelled to answer the plaintiff's bill 
-G-rAY', ella". PrAC. p. 6, 6; 3 Bl. 
++6. 

DBKUlIlRBR TO EVIDBNCB. A 
demurrer to evidence is analogous to 
a demurrer in pleading; the party 
who demurs declaring that he will 
not proceed, because the evidence 
offered by the opposite party (al
though true) is insufficient in point 
of law to maintain the issue. Upon 
joinder in demurrer by the opposite 
party, the jury are usually discharged 
from giving any verdict; and the 
demurrer being entered on record, is 
afterwards argued and decided by the 
court in bank. - Seeph. on Plead.; 
Smieh', .Acrion Ae Law. 

DBKUlIllllBR TO INDICTKBNTS. 
This is a demurrer incident to cri
minal cases, and is, when the fact, 
as all~ is allowed to be true; but 
the pn80ner joins iSBue upon some 
point of law in the indictment, by 
which he insists that the fact, as 
stated, is no felony, treason, or what
ever the crime is alleged to be. Thus, 
for instance, if a man were indicted 
for f,loniously stealing a dog, which 
is an animal in which no valuable 
property can be had, and therefCB'e it 
IS not a felony, but only a civil !re&
paSB to steal it: in this case, the party 
lDdicted may dmaur to the indict
ment, denying it to be felony, though 
he confeaaes the act of taking it,-
4 BI. 333. 

DBKUlIlRBR BOOL When a 
cause between two parties is Ae WIUI 
(i. e. when some distinct question has 
been raised between them, which they 
have agreed torefer to the proper mode 
of trial), the next proceeding in the 
action is to make a transcript upon 
paper of the whole pleadings that 
have been delivered on the one side 
and on the other. This transcript, 
when the isaue joined is an isaue in 
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Jaw, is called the "Mmurrer book i" 
when an issue in fact, it is called the 
"issue." The making of this tran· 
script, upon an iBBUe in law is called 
" makiRlf up til. demurrer book i" upon 
an issue lD fact, "_Icing up til. iAue." 
-Steph. on Pl. 78. 

DBKY-BA.NGUB or SANltB. Half 
blood; as when a man marries a 
woman, and has by her a son or a 
daughter, and the wife dies, and then 
he marries another woman, and has 
by her also a son or daughter: now, 
these two sons are to a certain extent 
brothers, or, as they are termed, half 
brothers, or brothers of the half blood, 
i e. brothers by the father's side, be
cause they had both one father, and 
are both of his blood, and not bro
thers at all by the mother's side, be
cause both had different mothers.
Lu TmIIft de la Ley. 

DB NON DBCIKANDO. A pre
scription de non deci_ndo, is a claim 
to be entirely discharged of tithes, 
and to pay no compensation in lieu 
of them; as in the case of a king, 
whose prerogative discharges him 
from all tithes: so a vicar, who shall 
pay no tithes to the rector, nor the 
rector to the vicar; for «clelia de
eilll4l flOR IOluit ecclelilB.- Cro. Eli,. 
Sll; 2 BI. 31. 

DB NON RBSIDBNTIA CLBRICI 
RBGIS, An ancient writ, excusing 
a parson employed in the king's ser
vice for being a non-resident.-21nlt. 
624; C_l. 

DB ONBRANDO PRO RATA POR
TIONIS, A writ that formerly lay for 
one who had been distrained for rent 
which ought to have been paid by 
others proportionably with him.
F. N. B.234. 

DB QUIBUS SUR DISSBISIN. A 
writ of entry so called. - F. N. B. 
191; C_l. 

DB SON TORT DEKBSNB (t! hit 
_ wrong). Words used in an ac
tion of trespass by way of reply to 
the defendailt's pleL For example 
A. sues B. in an action of trespass, 
B. answers, that he did that wnich 
A. calls a trespass, by the command 
of C. his master; A. replies, that B. 
did it de 11m tort dememe, laRS ceo que 
C. luy commatld modo It forma, i. e., 
that B. did it t! hiI _ tIII'I1ng with
out having been commanded by C. 
in manner and form as B. stated, &c. 
-C_L 

DB VBNTRB INSPICIBNDO (t! 
impecting til. belly). Where a widow 
is suspected of feigning herself preg
nant, with a view to produce a sup
posititious child, the presumptive heir 
may have a writ, de wntre inlJliciendo, 
to examine whether she be pregnant 
or not, and if she be pregnant, to 
keep her under a proper restraint till 
she be delivered.-3 Cmile, 36S. 

DB VICINBTO, Jury (t! M' from 
til. fleighbourhood). In ancient times 
the jury, instead of being selected, 
as at present, from among strange 
and indifferent persons, consisted of 
those who were witnesses to the facts 
to be invjlstigated at the trial, or at 
least in some measure personally 
cognizant of them; and who, conse
quently, in their verdict, gave not, 
as now, the conclusion of their judg
ment, but their testimony as to facts, 
which they had antecendently known. 
Accordingly, the venire fucitu issued 
to summon a jury in those days did 
not as now direct the jurors to be 
summoned from the body of the 
county, but from the imllNdiate n.igh
bourhood where the facts occurred, and· 
from among those persons who best 
knew the truth of the matter.-Steph. 
on PI. 144. 

DBN AND STROND. A liberty for 
ships or vessels to run aground or 
come ashore, granted to the barons 
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of the cinque-ports by Edw. 1.
Cowel. 

RII D ITATE it-
su ings 0 ecostal us-
tomary oblations made to cathedral 
churches in the time of Pentecost, 
when the parish priests and many 
of peopl t in p ion 
to heir churc his 
vo untary custom was a terwards 
changed into a settled due, and com
monly charged on the parish priest. 
Ca at. G MS. 1 

RIUS God ny, 
or earnest-money given by him who 
enters into a contract, to signify that 
he is bo nd the b It is lIed, 
be in form es the of 
mo give al the act 
was given to God, 1. e., to the poor 
or to the church.-Carl. 31 EdtD. 1. 

RIUS IUS A-
TU the fi nd oth fits 
ari g om the county eo , two 
parts were reserved to the king, and 
a third part IJI' penny to the earl of 
th y. who' r reeei . in 
sp t the and or 
ha quival mposi aid 
from the Exchequer.-PaToch. ,dn'iq. 
418; Cowel. 

LAGR. Danek 

DENIZEN. A deniun is an alien 
born, but who has obtained, ex dona
tione legis. letters patent to make him 
an ish su and h en 
co ed in a of mid te, 
be an ali a nat om 
subject, and partakes of both of them, 
being able to take lands bypurchase 
or ., whic n alien uld 
no canno by in ce, 
for faren ugh w he 
must clrum, being an alien, had no 
inheritable blood, and therefore could 
convey none to the son.-II R 67; 
1 4. 

DENUDED. A term sometimes' 
used in the law; and is equivalent 
t . ped., d . ed of, 0 off.' 

DAND ( eo dalldum). Any 
personal chattel that is the imme
diate occasion of the death of any 
r able cr , and w' . s for-
f to the to be ed to 
p uses, a stribut alms 
by his high almoner, though formerly 
destined to more superstitious pur-
poses It seems to have h rigi-
n esigne he bli ys of 

, as an tion 0 BOuls 
of such as were snatched away by 
sudden death: and for that purpose 
ought properly to have been given to 
h hurch: the sa nner 

appare strang was 
f ead, w pplied to pu chase 
masses for the good of his soul. And 
this may account for that rule of law, 
t deoda' due w n in-
f nder t of d on is 
k by a fa! a car ?rse, 
or the like, not being in motton; 
whereas, if an adult person falls from 
thence and is killed, the thin is cer-

orfeite he tru nd of 
t e seem er to heen, 
that the child, by reason of 1tS want 
of discretion, was presumed incapable 
of actual sin, and therefore needed 
n dand t hase p atory 

; but adult ed in 
a sin, s n nee such 
atonement, according to the humane 
superstition of the founders of the 

. h law. .300. 

EPARTURE. A departure in 
pleading is said to be, when a man 
quits or departs from one defence 

. he has ade, s re-
c to ano it is w s se-
c lea d t cont atter 
pursuant to his first plea, and which 
does not support and fortify it.-2 
Wm Saund. 84 11. A d rture 
t lace w any p g the 
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1'm:tT deserts the ground that he took 
In his last antecedent pleading, and 
resorts to another.-Stqhen on Puad· 
ing, p. 439. Hence, it is obvious, 
that a departure can never take place 
till the replication. The following 
is an example of a departure in plead
iog. In assumpsit, the plamtitra, 

DER 

DBPOPur.ATORBS AGRORUK. By 
stat. 4 H. +, 2, they appear to have 
been great offenders by the common 
law, and were 80 called, because by 
prostrating and ruining of houses, 
they seemed to depopulo.r. towns.-
13 Eli •• 10; Cowel. 

as executors, declared on several pro- DBPOSITIOll' (d.".,.itio). The tes
mises alleB:ed ~ ~av~ been mau to I timony of a witneaa put down. in 
the testator 10 hiS lifetime. The de- writing (after the manner of the civil 
fe!,dan~ p~ead~ that she did not pro- I law). And for this purpoee, in courts 
m~~ wlthm SIX y~~ befo~ the ob- of equity, intnTogatoria are framed, 
tall~m!!, of the ongm!ll.wnt of .the or questions in writing, which, and 
plamtl!"s.. '!he plamtift's replied, which only, are to be proposed to, 
th!lt. Wlthm SIX fe~ be~ore the ob- and asked of the witnesses in the 
taimng of the ongmal wnt the letters cause. When all the witneasea are 
testamentary wer.e granted to them, examined, and the depositions pub
where~y th~ a~tion. ac~rue? to them Iished, they are read as evidence on 
the laId plo.lntiff. !1thm SIX years. the hearing of the cause.- Newt. Pro 
The court held thiS to be a depar- 143; 3 Bt 449. In the ecclesiastical 
ture, as in the declaration they had courts also witnesses are examined, 
laid promiseS to the testator; but in and their testimony taken down in 
the. replication alleged the right of writing, which is also called their de
action to accrue to thnw,,*.1U eze- potitionl. It also sometimes signifies 
cu.tor.. They ought to have Imd p~ degradation, which lee, under that 
ml8e8 to themselves as executors 10 title. 3 Bt 101. 
the declaration, if they meant to put 
their action on this ground.-St.ph. 
on Pkad. 440. 

DBPA8TURING. The act of feed
ing cattle on pastl1re land; for doing 
which, at the request of another, an 
action lies; and the terms used in 
the declaration are, for .. agisting, 
depa.turing, and feeding of divers 
cattle, &c." on certain pastures, &c." 
-2 Chit. Plead.. 44. 

DEPENDBNT. Depending upon; 
hanging upon, &c. 

DEPONENT. He who deposes to, 
or makes a deposition or statement 
of any fact. A witness whose evi
dence is not given tJivd tIOCII, but is 
taken down in writing, and then 
sworn to, is also so termed. Also he 
who makes an affidavit of any fact 
or facts is commonly so denomi
pated. 

DBPRIVATION. One of the ways 
by which a parson or a vicar may 
cease to be so is by depriVGtion; 
which is first by sentence declara
tory in the ecclesiastical court, for 
fit and sufficient causes allowed by 
the common law, or secondly, in pur
suance of divers penal statutes, which 
declare the benefice void for some 
nonfeasance or neglect, or else for 
some malfeasance or crime.-Dyer, 
108; JenJc. 210; 1 BI. 303. 

DBRAIGN or DBRETN (from the 
Fr. deraigner, to confound or dis
order). In its general signification 
it means to prove, as dirationabit jn. 
mum htfrt. pr<1pinquior, he proved that 
land to be his own.- Glo.nvil, lib. 2, 
C. 6. In its literal import it signifies 
displacing, putting out of order, &c. 
as deraignment or departure out of 
religion, which is applied to those 
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religious persons who forsook their 
orders or profession.-3I H. 8, c. 6 ; 
Sktme. 

DBRBLICT (tkrelietw). Anything 
forsaken or left, or wilfully cast away. 
The word derelietima is also used for 
the retiring of the sea, as it does on 
BOme of our coasts. It is thus used: 
and as te lands gained from the sea, 
either by aUuvion, i. e. by the washing 
up of sand and earth, BO as in time 
to make terra firma, or by /hr,lietion, 
as when the sea shrinks back below 
the usual watermark; in these cases 
the law is held to be, that if this gain 
be by little and little, by small and 
imperceptible degrees, it shall go to 
the owner of the land adjoining.-
2 Roll. Abr. 170; DytJr,326; 2 Bl. 
261. 

DBSCBNDBB, Writqf FarmedDn in. 
A writ of farmedon in deacmadtJf' lies 
where a gilt in tail is made, and the 
tenant in tail aliens the lands en
tailed, or is disseised of them, and 
dies; in this case the heir in tail 
shall have this writ of fOf'fMdon in 
the delCe/Uler to recover these lands BO 
given in tail, against him who is then 
the actual tenant of the freehold. 
In which action the demandant is 
bound to state the matter and form 
of the gift in tail, and to prove him
self heir _undum furmam doId.-3 
BI. 191; Finch', L. 211, 212. 

DBBCBNT (descens,.,). The modes 
of acquiring a title to real property 

. are two only, d"cent and pure_. 
The former, where the title is vested 
in a person by the single operation 
of law; the latter, where the title is 
vested by the person's own act and 
agreement.-3 Cru. Dig. 362. Pur
chase in law is used in contradistinc
tion to descent, and is any other 
mode of acquiring real property, viz., 
by a man's own act and agreement, 
by devise, and by every species of 
gift or grant. The principal dis-

tinctions between these modes of ac
quiring estates are these: 1, That 
by purchase the estate acquires a "'"" 
inheritable quality, and is rendered 
descendible to the blood in geRtJral 
of the person to whom it is limited, 
as a feud of indefinite antiquity. 
2. That an estate acquired by pur
chase will not, like a title by descent, 
render the owner answerable for the 
acts of his ancestors. The instances 
of persons taking by descent may be 
classed under the following heads: 
1st. Where an estate devolves in a 
regular course of descent from father 
to BOn, or from any other ancestor to 
his heir at law. 2nd. Where the 
ancestor, by any gift or conveyance, 
takes an estate of freehold, and in 
the same conveyance an estate is 
limited, either mediately or imme
diately, to his heirs in fee or in tail 
(the estates becoming both united 
in tbe ancestor under tbe rule in 
SMU,~'" cau).-I Coke,93; 1 P,."ton, 
263. 3rdly. Where an ancestor de
vises bis estate to bis heir at law, 
the heir then taking by his prefer
able title, viz. by descent.-2 Saund. 
8, n. 4. 4tllly. Where an ancestor 
by deed or his will limits a particular 
estate to a stranger, and either limits 
over the remainder, or, more pro
perly speaking, the reversion, to his 
right heirs, or leaves the same un
disposed of. Descent or hereditary 
succession, then, is the title whereby 
a man on the death of his ancestor 
acquires his estate by right of repre
sentation as bis heir at law. And an 
heir, therefore, is he upon whom the 
law casts tbe estate immediately on 
the death of the ancestor; and an 
estate so descending to the heir is in 
law called the inheritance.-2 Bl. 
201; 3 Cru. Dig. 362. 

DBSPITU8. In our old law writers 
is used to signify a contemptible per
BOn.-FlBta, lib. 4, e. I); «:_1. 

DBBUBITO. Signifies, in our old 
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writers, to weary a ferson by con
tinual barkings, an then to bite. 
This oft'ence is prohibited by the old 
laws.-Leg. Alfred. 26. 

DBTAINBR. Forcible detai_ is 
the keeping another out of posses
sion of lands or tenements by force, 
and is an injury of both a civil and 
a criminal nature; the civil being 
remedied by immediate restitution, 
which puts the ancient possessor in 
lfatu qtIO; the criminal injury, or 
public wrong by breach of the king's 
P?ace, being ~';lnished by fine to the 
king.-Com. Dig.; 3 BL 179. 

DBTAINBR, WRIT OP. A writ 
which lies against prisoners in the 
custody of the marsnal of the Mar
shalsea, or warden of the Fleet Pri
son, and is directed to either of those 
officers (as the case may be), whom 
it commands to keep the prisoner, 
until lawfully discharged from his 
custody.-Smith', Action at Law; 
Arch, Prac. 894. 

DBTBRMINATION. The putting 
an end to; the termination. When 
an estate is said to be determined, it 
means that its existence is put an 
end to or terminated. As if a wo
man has an estate r.anted to her 
during her widowhoo ,and she mar
ries, this act of marrying determinu 
or puts an end to her estate. So if 
a person has a lease granted to him 
for twenty-one years, and before the 
expiration of that term he surrenders 
tne lease, such surrender determine. 
the lease. Hence the words deter. 
mination and 8zpiratilm are not sy. 
nonymous; for an estate does not 
ezpire until the expiration of the 
term for which it is granted, but it 
may be dttermined lon~ before that 
period arrives, by vanous contin
gencies happening; so that when an 
estate e~piru it is always determined; 
but when it is determined it has not 
always ezpired. 

DBTINBT. See tit. Debet and De· 
timt. 

DBTINUB (detinmdo). An action 
of detinue was the regular method 
for recovering possession of goods 
which are detained by a person who 
refuses to restore them. As if I lend 
a man a horse, and he afterwards 
refuses to restore it, this injury con
sists in the detaining, and not in 
the original taking (which was law. 
ful); and for recovery of the horse, 
and of damages for its detention, 
this action was usually brought, al
though now it has almost fallen into 
disuse, and has given place to the 
action of trover.-Co, Lilt. 286; 3 BL 
152. ' 

DBTINUE OP GOODS IN FRANE 
MARRUGB. A wife after a divorce 
shall have this writ of detinue for re
covery of the goods given her in 
marriage.-F. N. B. 308. 

DETRACHIARE. To seize, attach, 
or take into custody another man's 
goods or person.-Cowel. 

DBTRACTARB. To be tom in 
pieces with horses. - Fleta, lib. 1, 
c. 37; ApOItal<e,.acrilegi et hujUlmOdi, 
detractari debent et comburi; COW/Il. 

DBTUNICARE. To discover, lay 
open, or make manifest to the whole 
world.-Mat, Wutm, 

DEVADIATUS. Without sureties 
or pledges.-Dome.day, tit. SOOr,i. 

DEVASTATION. A waste of the 
testator's property by his executor • ..,. 
Toller, 346; 2 BL S08. 

DBVASTAVIT (he has _ted). In 
an action against an executor or ad
ministrator for dei'astation, or waste 
of the testator's or intestate's pro· 
perty, the usual writ of execution, 
after jud!Jlllent having been given 
against him, is a fieri facias de bonil 
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IIIsfJJtori.; but if the sheriff return to 
this writ nulla bona lllltatoria mc pro
pria and a devastavit, the plaintiff may 
immediately sue out a ji(fr'i facitu dII 
bonis propriis, or an ekgit, or a capitu 
ad satisfaciendum against the property 
or person of the executor or admi
nistrator. A devastavit then is a re
turn made by the sheriff to a writ of 
execution against an executor or ad
ministrator, signifying that h' has 
wasted the goods of the testator or 
intestate (as the case may be).-2 
Arch. Prac. 934. 

DBVBNBRUNT. A writ formerly 
in use, and directed to the escheator, 
when any tenant of the king holding 
in capite died, and his son and heir 
being within age and in the king's 
custody died, commanding the es
cheator that he by the oaths of good 
and lawful men inquire what lands 
and tenements came to the king by 
the death of such tenant.-Dyer, 
360; Keilway's Rep. 199. 

DBVBST. To expel, or deprive, 
or put a party out of possession; 
the opposite to invest. 

DBVISB (from the French deviser, 
to divide). This word appelll"s ori
ginally to have meant any kind of 
division or distribution of property, 
but now signifies the giving away of 
lands or other real estate by will and 
testament; and he who thus gives 
away lands, &c. is termed the deviror, 
and the person to whom they are 
given the dllvisee.-6 Cruise, 3; 2 BL 
373. 

DBVISBE. See tit. Devise. 

DBVISOR. See tit. Devise. 

DBVOIRBS OP CALBIS (duties rf 
Calais) The customs due to the 
king for merchandize brought to or 
carried out of Calais when our staple 
was there.-2 R. 2, stat. I, c. 3. 

DICTORES and DICTUM. The 
former of these words signifies art 
bitrator., the latter arbitramsnf or 
award. DictJtm also signifies the ca
sual or individual opinion of a judge, 
expressed in court upon any matter 
before bim.-Mczlml. 384; Blount. 

DICTUM DB KBNELWORTH. An 
edict or award between Henry the 
Third and all those who had been in 
arms against him; and was so called 
becauss it was made at Kenelworth 
Castle, in Warwickshire, and con
tained a composition of five years' 
rent for the lands and estates of those 
who had forfeited them in that re
bellion.- Anno 051 Hen. 3. 

DIBM CLAUSIT BXTREMUM. A 
writ that issued out of chancery to 
the escheator of the county upon the 
death of any of the king's tenants in 
capite, to inquire by a jury of what 
lands he died seised, and of what 
value, and who was the next heir to 
him.-Fits. Nat. Br. 2051. 

DIES NON JURIDICUS (not co"rt 
days). Are certain days in which 
the proceedings in the courts are 
suspended; such are Sundays, the 
day of the Nativity of our Lord, 
Good Friday, and several others.-l 
Arch. 23. 

DIBS DATUS (a day given). A 
day or time of respite given by the . 
court to a defendant in an action.
Broke, tit. Continuance. See also this 
Dictionary, tit. Continuance. 

DIBS JURIDICUS. The opposite 
of die. nonj"ridicUB, which see under 
that title. 

DIBS MARCHIlB. The day of 
congress, or meeting of the English 
and Scotch appointed to be held an
nually on the marches or borders, to 
adjust all difFerences, and to preserve 
the articles of peace.-Tho. Walsing
ham, in R. 2, p. 278; Cowel. 

DigitIZed by Google 



DIE ( 140 ) DIR 

DIBT (ConumM). A legislative 
assembly; as the diets of Poland, 
Germany and Sweden.-l Bl. 146. 

DIBU BT II(ON DROIT (God and 
my right). The motto of the royal 
arms, first introduced by Richard the 
First, and signifying that the King 
of England holds his dominions of 
none but God. 

DIBU SON ACT (the ad tf God). 
Words frequently used in our law, it 
being a maxim that the tJcC tf God 
shall prejudice no man; so that if a 
house be beaten down by a tempest, 
or other act of God, the le88ee for 
life or years shall not be liable to an 
action of waste, &c.-Co. lib. 4, p. 
63; Cowel. 

DIPPACBRB. To destroy.-Du 
Cange. 

DIPPACTIO. The maiming any 
one.-Leg. H. 1, c. 64, 88, 92; Cowel. 

DIPPOBCIARBRBCTUII(. Todeny 
justice to anyone after having been 
required to do it.-Mat. Pam, Anno 
1164. 

DIGNITIBS. Dignities, or titles 
of honour, having been originally 
annexed to land, are considered as 
real property; being a species of in
corporeal hereditaments wherein a 
man mar have a property or estate. 
-1 Cmue, 00; 2 Bl. 37. 

DILATORY PLBAS, Pleas are 
divided into two general divisions, 
dilAtory and peremptory. Dilatory 
pleas are those pleas which from 
their nature cause d'lAy in the ac
tion; such are pleas to the jurisdic
tion of the court, in suspension of the 
action, in abatement of the writ or 
declaration, &c.-Stephen on PkAd
mg, p. 02. 

DILIGIATUS, Outlawed. DB leg. 
~,chu, viz. Si quil diligiatw legalem 
hominem aCCUBilt, (unestam dicimul 
tIOCItn ~u •• -Leg. 11. 1, c. 40. 

DILLIGROUT. There was a te
nure in seIjeanty, the service annexed 
to which was the finding pottage 
(called dilligrout) for the king's table 
on the day of his coronation. One 
Robert Agyllon held lands in the 
county of Surrey by this tenure.-39 
H. 3; Coreel. 

DIII(IDIBTAS. A moiety or one
hal£-Cowel. 

DIII(INUTION (diminutio). This 
word, as applied to a record, signifies 
that there is something wanting or 
omitted in the record, and that there 
is cause for it to be rectified; and 
on a party appealing to a superior 
court for that purpose, he was said 
to allege diminution of the record.-
4 Bl. 390; 1 .Arch. Prac. 020. 

DIII(ISSORY LBTTBRS. When a 
candidate for holy orders has a title 
in one diocese, and is to be ordained 
in another, the proper diocesan gives 
letters dimwM'JI to some other ordain
ing bishop, giVing the bearer permis
sion to be ordained to such a cure 
within his diocese.-Cow,l. 

DIRBCT, To. Signifies, 1st, to ad
dre88, as "the writ of distringas may 
be directed to the sheriff or any other 
officer to be named by the court or a 
judge, but it is usual to direct it to the 
sherifl:"-Bagley', Prac. 86. 2ndly, 
to instruct or to command; as in the 
case of a judge directing ajury (which 
title see), or with reference to the 
enactments of a statute, as the Uni
formity of PrOCeBS Act expressly di
recCa that in every writ or summons 
" the supposed residence of the de-

B 
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fendant shall be lItated at fulL"
Ibid. 74. 

DIRBCTIlrG A. JURY. A judge 
who presides at a trial at nisi prius, 
in stating or pointing out to the jury 
the law appficable to the case, is 
said to dir,ct the jury. His mildir,c-
00",· or erroneous statement of what 
is the law, is a common ground for 
a motion to the court for a new trial 

DISABILITY (dilabilit/U). Inca
pacity: as when a man is disabled, 
or rendered incapable of inheriting, 
or taking a benefit, which he other
wise might have done; which may 
happen Ly the act of the ancestor, 
by the act of the party, by the act 
of law, or by the act of God. By 
the act of the ancestor, as if a man 
be attainted of treason or felony, 
which attainder is supposed to cor
rupt his blood, and thereby render 
lrlmself and his children incapable 
of inheriting. By the act of the party 
himself, as where a man binds him
Belf by obligation that upon the Bur

render of a lease, he will grant a new 
estate to the lessee, and afterwards 
he grants over the reversion to an
other, which puts it out of his power 
to perform such obligation.-Co. lib. 
6, p.21. By the act oflaw, as where 
a man by the mere operation of the 
law is dwbkd, and thereby rendered 
incapable of deriving any benefit 
from it, as is the case of an alien 
born, &c. By the act of God, as 
where a person is rum cllmpoa mentis, 
or of non-sane memory, which dis
dble. him from making any grant, 
and when he does make any grant 
the same may be disannulled and 
avoided after his deatb, it being a 
maxim in our law, "that a man of 
full age shall never be received to 
dillJbk his own peraon."-Co.lib. 8, 
p.69. 

DISADVOCARB. To deny a thing, 
not to acknowledge it.-Cowel. 

DIIALT. Bears nearly the aame 
meaning as dillJbk.-LiU. Chap. OR 

Di.scorttinuance. 

DIIBA.R, To. The act of with
drawing from a barrister the qualifi
cation or privileges incident to that 
rank or degree. It is 80mewhat 
analogous to the act of striking an 
attorney 011' the rol.l&-See 6 Jur. 
1016. 

DISCBIT. See Deceit. 

DIICBNT. See De,"",. 

DISCLAIMBR (from the French 
clai .... r and dis). When a tenant 
who holds of any lord neglects to 
render him the due services, and 
upon an action brought to recover 
them, disclaims to hold of his lord, 
such a civil crime is called a dir
claitller; in which case the lord may 
have a writ of right aur duclaimer, 
grounded on this denial of tenure, 
and shall, upon proof of the tenure, 
recover back the land itself80 holden, 
as a punishment to the tenant for 
such his false disclaimer. - Finch, 
270, 271; 2 BL 276. 

DISCONTINUANCB (from French 
duconti"uer, to cease or discontinue). 
There is a dilcoRti"tlaRCIl of an estate 
and a disconti"uaRCIl of an action. 
The discontinuance of an estate is 
an injury which happens when he 
who hath an estate -tail maketh a 
larger estate of the land than by 
law he is entitled to do; in which 
case the estate is good, 80 far as his 
power extends who made it, but no 
further. As if tenant in tail makes 
a feoll'ment in fee simple, or for the 
life of the feoll'ee, or in· tail; all 
which are beyond his power to make; 
for that, by the common law, extends 
no farther than to make a lease for 
his own life; in such case the entry 
of the feoll'ee is lawful during the 
life of the feoll'or j but if he retaina 
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the p088e1!8ion after. the death of the 
feolfor, it is an injury, which is tenned 
a dileontiRUIIRce; the ancient legal 
estate, which ought to have survived 
to the heir in tail, being gone, or at 
least suspended, and for awhile dis
continued.-3 Bl. 171. The dilcOtI
tinltaRce of an action is somewhat 
similar to a nonsuit; for when a 
plaintilf leaves a chasm in the pro
ceedings of his cause, as by not 
continuing the process regularly 
from day to day, and time to time, 
as he ought to do, the suit is dis
continued, and the defendant is no 
10ll(fer bound to attend; but the 
plamtift' must begin again, after usu
ally paying the costa of his anta
gonist. This word may also be fur
ther illustrated by the following case. 
In an action. of trespass for breaking 
a close, and cutting down three hun
dred trees, if the defendant pleads 
as to cutting down all but two hun
dred trees some matter of justification 
or title, and as to the two hundred 
trees says nothing, the plaintilf is 
entitled to sign judgment as by nil 
dicit against him in respect of the 
two hundred trees, and to demur or 
reply to the plea as to the remainder 
of the trespass. In such cases the 
plaintilf should take care to avail 
himself of his advantage in this 
(which is the only proper) course. 
For if he demurs, or replies to the 
plea, without signing judgment for 
the part not answered, the whole ac
tion is said to be ducontinued. The 
principle of this is, that the plain
tift' by not taking judgment, as he 
was entitled to do for the part un
answered, does not follow up his en
tire demand; and there is, conse
quently, that sort of chasm or inter
ruption in the llroceedings which is 
called in techmcal phrase a dilCon
tinuance.-SUpMn on Plsading, 241. 

DISCOVBRT. An unmarried wo
man or widow, or one not within the 
bonds of matrimony.-LaID Fr. Diet. 

DISCOVBRY, Bill of. A bill 
filed in the Court of Chancery for a 
discovery of facts within the know
ledge of the other party, or of deeds 
or writings, or other things in his 
custody or power; and the discovery 
is usually sought, in order to enable 
the party requiring it to prosecute 
or to reS1st an action at law, bronght 
by him against the p~ from whom 
the discovery is required, or against 
him by that party, the courts of law 
having no means of eliciting those 
facts which are onl,within the know
ledge of the parties to the actions 
which are brought before their tri
bunal; and therefore the party seek
ing the discovery is obliged to resort 
to this proceedin~, in order, as it 
were, to make a WItness of his adver. 
sary; for when he has obtained his 
answer to the bill of discovery, he 
may read it against him in court on 
the trial of the action at law.-Gray'. 
Ck. Pro 69. 

DISPRA.NCHISB. To take away 
from, or divest certain places or per
sons of any ~rivilege, freedom, or 
liberty; and IS exactly opposed to 
the word enfranchiu.-14 Car. 2, c. 
31. 

DISHERISON. An old law tenn, 
signifYing much the same as du
inheritin~. It is used in the Statute 
of VOUChers, 20 Edw. 1, and in 8 
Rich. 2, C. 4. See it also used in 
1 A.d. "r El. N. S. 242. 

DISHBRITOB. A person who dis
inheriteth another, or puts hinl out 
of bis inheritance.-COIDeI. 

DISKBS (decime). Are tithes. 
It also signifies the tenths of spi
ritual livings yearly given to the 
prince, called a pnpetual di.m, and 
which were fonnerly given to the 
pope, until Pope Urbane gave them 
to Richard the Second, to aid bim 
against tbe French King Charles, 

H2 
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and those others that upheld Cle
ment the Seventh against him. It 
also signifies a tribute levied of the 
temporality. -Cowl. 

DISPARAGBMBNT. This word in 
law bears nearly the same meaning 
as in common parlance. It is thus 
used by Blackstone. While the in
fant was in ward, the guardian had 
the power of tendering him or her a 
suitable match, without disparag.
fIY"t or inequality.-2 Bl. 70. 

DISPAUPBR. When a poor per
son is admitted to sue in ftmn4 pau· 
peris, and before the suit is ended, 
the same party has any lands or per
sonal estate come into his posses
sion, or if there is any other cause 
why this privilege should be taken 
from him, he is then put out of the 
capacity of suing in jiwmll pauperi., 
and he is then said to be dispaupered. 
-Cowl. 

DISPBlI.80NARB. To scandalize 
or disparage.-Cowl. 

DISSIGNARB. To break open a 
seaI.-Cowl. 

DISSBISIN (from the French dis
I<Iisin). When one man invades the 
possession of another, and by force 
or surprise turns him out of the oc
cupation of his lands, this is termed 
a diueirin; being a deprivation of 
that actual Irisin or corporal p088es
sion of the freehold which tne te
nant before enjoyed. In other words, 
a disseisin is said to be when one 
enters, intending to usurp the pos
se88ion, and to oust another of the 
freehold. Therefore qu.rrtndum est 
a judice quo animo he entered. To 
constitute an entry a diIMi.in, there 
must be an ouster of the freehold, 
either first, by taking the profits, or 
secondly, by claiming the inherit
ance.-2 Bt 195; 1 Cruile,60. He 
who so enters and puts a party out 

of p088eBSion of the freehold, is 
termed the diueisor; and he who is 
so put out of posseBBion is termed 
the dilMillte.-Litt. 279. 

DISSBISOR and DISSBISBB. See 
tit. Diueirin. 

DISSOLUTION OP PARLIAMBNT. 
Is its permanent termination, or, as 
it has been termed, its civil death. 
It is distinguished from an adjourn
flYnt, which is but a temporary sus
pension of the sittin$' of one House; 
and from a prorogation, which is the 
suspension of the proceedings of par
liament itself, but only for a gIven 
period, whioh can never exceed 
eighty days at one time, though it 
may be extended bl fresh proroga
tions. The dissolution, however, ab
solutely puts an end to the existing 
parliament, which can never be re
vived. Another parliament may be 
summoned, but then it is a new par
liament. The dissolution occurs in 
three dift'erent ways: by eflluxion of 
time; by the demise of the crown ; 
and at the will of the monarch. 
Seven years is now the fixed period 
during which a parliament is to exist, 
and at their termination it ceases, 
not to be continued even by the au
thority of the king. It must also 
expire within six months after the 
demise of the crown; upon which 
event the existing parliament is im
mediately to assemble, and if there 
be no parliament, the members of 
the last are to meet, even on a Sun
day. But in addition to these me
thods, by which a parliament will 
necessarily be determined, the mo
narch of his own free will can put an 
end to it at any moment. 

DISTRBSS (districtio). The taking 
a personal chattel out of the posses-. 
sion of the wrong-doer, into the 
custody of the party injured, to pro
cure a satisfaction for the wrong 
committed. The most usual injury 
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for which a distress may be taken is 
that of non-payment of rent; but as 
a general principle it may be laid 
down, that a distress may be taken 
for any kind of rent in arrear; the 
detaining of which beyond the day 
of pa~ent is an injury to him who 
is entitled to receive it. A distress 
may also be taken when a man finds 
beasts of a stranger wandering in his 
grounds damage f_nt, i. e. doing 
him hurt or injury by treading down 
his grass or the like, in which case 
the owner of the land may distrain 
them till satisfaction be made him 
for the injury he has thereby sus
tained. And it may be laid down as 
a general rule, that all chattels per- . 
Bonal are liable to be distrained, un
leBB particularly protected or ex
empted. -Co. Lin. 47; 3 BI. 6, 7. 

DISTRBSS brpINITB. In the case 
of a distreBB for fealty or suit of 
court, no distreBB can be unreason
able, immoderate, or too large; for 
this is the only remedy to which the 
party aggrieved is entitled, and there
fore it ought to be such as is suffi
ciently comf.ulsory; and be of what 
value it wil, there is no harm done, 
especially as it cannot be sold or 
made away with, but must be re
stored immediately on satisfaction 
made. A distreSB of this nature, 
that has no bounds with regard to its 
quantity, and mar. be repeated from 
time to time, until the stubbomneBB 
of the party is con'luered, is called 
a distre&s ir!finite, which is also used 
for some other purposes, as in sum
moning jurors and the like.-3 BL 
231. 

DISTRICTIONE SCACCARII. The 
stat. 61 H. 3, st. 6, as to distresses 
in the Exchequer for the king's 
debts.-Tomlins. 

DISTRINGAS. A writ directed to 

a man, in order to compel his ap;
pearance to a writ of summons. This 
distringas, however, is only granted 
when the person requiring the same 
shall have shown by affidavit to the 
satisfaction of the court out of which 
the writ of summons iBBued, that the 
defendant has not been personally 
served with any such wnt of sum
mons, and has not, according to the 
exigency thereof, appeared to tile ac
tion, and cannot be compelled so to 
do without some more efficacious 
process.-l .Arch. Prac. 667. 

DISTRINGA.S JURA.TORES. A 
writ directed to the sherift' peremp
torily commanding him to compel 
tile appearance of jurors in court on 
a certain day therein appointed.-l 
.Arch. Prac. 397. 

DISTURBA.NCB. A species of real 
injury, commonly consisting of a 
wrong done to some incorporeal he
reditament, by hindering or disquiet
ing the owners in their regular and 
lawful enjoyment of it. And Black
stone enumerates five sorts of this 
injury, viz. 1. Disturbance of fran
chise.. 2. Disturbance of common. 
3. Disturbance of tll4y.. 4. Disturb. 
ance of tenure. 6. Disturbance of 
patronage.-Fi'lCh, 187; 3 BL 236. 

DISTURBER. If a bishop refuse 
or neglect to examine and admit the 
patron's clerk without good reason 
assigned or notice given, he is styled 
a disturber by the law, and shall not 
have any title to present by lapse; 
for no man shall take advantage of 
his own wrong.-2 Roll • .Abr. 369; 
2 BL 278. 

DIVERSITY 01' PBRSON. See tit. 
Collateral llIUB. 

DIVBST. See tit. DBVIIt. 

tile sberilf, commanding him to dis- DIVIDEND in lhe Ezchequtr. Is 
train upon the goods and chattels of taken for one part of an indenture. 
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The word dividftda was anciently 
uaed for an indenture.-28 Ed •• I, 
n. 3, c. 2; CIIIDIII. 

DIVINE SERVICE, Tenu,., by. 
An ancient tenure; the obligation 
annexed to which was, that the te
nants should perform some special 
diviflll IeTvie,; as to sing so many 
masses, to distribute such a sum in 
alms and the like. Since the sta
tute of quia emptor", 18 Ed. 1, none 
but the kin~ can give lands to be 
holden' by thIS tenure.-2 Bl. 102. 

DIVISA. A devise of goods by 
last will and testament, and some
times the will itself Sometimes, 
also, it is taken for a charity given 
by will; sometimes a parcel or por
tion of land devised by last Will; 
sometimes for a boundary of a place 
or farm ; and sometimes for an award; 
and in such various significations is 
it used, that the sense can only be 
determined by the other words with 
which it is accompanied.-Leg.lnlf, 
c. 44; Eadmerus, lib. 1, p.8; CD'WI. 

DIVORCE (ditJOrtium). The sepa
ration of husband and wife by the 
ol'eration of the law. There are two 
kinds of divorce, the one total, the 
other partial; the one a vinculo ma
mmonii, the other merely a mensa et 
thoro. The total divorce a vinculo 
mammonii must be for some canon
ical cause of impediment, and those 
existing before the marriage, as is 
always the case in consanguinity; 
not supervenient, or arising ~fter
tDard., as may be the case in affinity 
or corporeal imbecility. For, in 
causes of total divorce, the marriage 
is declared null, as having been ab
solutely unlawful ab initio; and the 
parties are therefore separated pro 
salute IJnimarum; for wliich reason 
no divorce can be obtained but during 
the life of the parties. In these di
vorces, the WIfe, it is said, shall 
receive all again that she brought 

'-

with her; because the nullity or the 
marriage arises through some impe
diment, and the goods of the ,wife 
were given for her advancement in 
marriage, which now ceaseth; but 
this is where the goods are not spent; 
and if the husband give them away 
duri~ the coverture without any 
collUSIon, it shall bind her: if she 
knows her goods are unspent, she 
may bring an action of detinue for 
them; but, as to money, &c., which 
cannot be known, she must sue in 
the spiritual court.-Dyer, 62. This 
divorce enables the farties to marry 
again, and to do al other acts as if 
they had never been married. Di
vorce IJ mensa et thoro is when the 
marriage is just and lawful IJb initio, 
and therefore the law is' tender of 
dissolving it, but for some super
venient cause it becomes improper 
or impossible for the parties to hve 
together; as in case of intolerable 
ill-temper or adultery in either of 
the parties. In this case the law 
allows alimony to the wife; which 
is that allowance which is made to a 
woman for her support out of the 
husband's estate; being settled at 
the discretion of the ecclesiastical 
judge, on consideration of all the 
circumstances of the case. This is 
sometimes called estovers; for which, 
if he refuses payment, there is (be
sides the ordinary process of excom
munication) a writ at common law, 
de eslotJeriis habendu. in order to re
cover it. It is generally proportioned 
to the rank and quality of the parties. 
-1 Bl. 440 to 442. 

DoCl!:. Is that part of a criminal 
court in which the prisoner stands 
during his trial. 

DOCKET, Stri1cing IJ. A phrase 
used in the practice of bankruptcy. 
It refers to the entry of certain 
papers at the Bankrupt Office, pre
liminary to the prosecution of the 
fiat against a trader who has become 
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banknrpt. These papers coDBiat of 
the affidavit, the bond, and the pe
tition of the~tioningcreditor; and 
their opject 18 to obtain from the lord 
chancellor his fiat, authorising the 
petitioner to pl'OlleCute his complaint 
against the bankruft, either In her 
Majesty's Court 0 Bankruptcy in 
London, or in one of the bistrict 
Courts of Bankruptcy in the country. 
The affidavit of the petitioning cre
ditor states that the party is indebted 
to the deponent in the sum required 
to constitute a petitioning creditor's 
debt, and thst the party has become 
a bankrupt within the meaning of 
the statutes. The affidavit has to be 
left at the office. of the secretary of 
bankrupts, who makes an entry in 
the "docket book," and this seems 
to be what is technically called llrilc
ing the dockfi. The bond fonnerly 
entered into by the petitioner is by 
the recent statute (5& 6Vict. c. 122) 
no longer required; but upon the 
affidavit being left at the office, the 
clerk prepares the petition, annexes 
the affidavit to it, and thereupon ob
tains the lord chancellor's fiat.-Arc1&. 
&n1cruplcg, by FIat1aer, i. 92; ii. H. 

DOG-DRAW. Defined to be an 
apparent de.Prehension of an oft'ender 
against vem80n in the forest. There 
are four of these mentioned by Man
wood in his Forest Law, viz. Stable
stand, Dog-draw, Black-bear, and 
Bloody-hand. Dog-draw, he says, 
is where any man has stricken or 
wounded a wild beast, by shooting at 
him either with a CI'OE-bow, long
bow, or otherwise, and is found with 
!I hound or other dog drawing after 
him to receive the same.-C_I. 

Do LAW (faure legem). To do 
law signifies the same as to make 
law.-23 Hm. 6, c. H. 

DOLB (dola, Sax. dlel, from ulan, 
to divide, to distribute). A part or 
portion of a meadow is so called; as 

dGl.1IItGtlmo (anna ... J ae. c. 11), where 
several persons have shares. Thia 
word still retains the signification of 
share, portion, &c.; as to dol. out 
anything among 80 many poor people, 
&c., signifying to deal or distribute 
to them.-C_L 

DOK-BOC. See tit. Dome·booIc. 

DoKB or DOOK (Sax. dom.) A 
judgment, sentence, ordinance. or 
decree. Thus in the Black Book of 
Hereford, foL 46, the homager's oath 
ends thus: "So help me God at his 
holy tIame, and by my trowih," &c.
C_L 

DOKB-BooJ[ (/iNr judicioli.). A 
book compiled during the time of 
Alfred, and under his immediate su
perintendence, for the general use of 
the country. This book is said to 
have been extant 80 late as the reign 
of King Edward the Fourth, but is 
now unfortunately lost. J t contained, 
we may probably suppose, the prin
cipal maxims of the common law, 
the penalties for misdemesnors, and 
the forma of judicial proceedings. 
Thus much may at least be collected 
from that injunction to observe it, 
which we find in the laws of King 
Edward the elder, the BOn of Alfred : 
"Omnibus qui reipubliclI! prsesunt 
etiam atque etiam mando, ut omni
bus equos se prsebeant judices, ~e
rinde ac in judiciali Iibro (Saxomco 
dmnboc), scriptum habetur; nec quie
quam fonnident quin jus commune 
(Saxonice jolcriAt.), audacter Iibe
reque dicant." -1 BL 65. 

DOKBBDAy-BooJ[ (liMr judicio 
IJriUl, vel cemualil Anglie). An an
cient work compiled in the time of 
William the Conqueror, consisting of 
two volumes, and which contain the 
details of a great survey of the king
dom. One volume comprehends all 
the counties in England, excepting 
Northumberland, Cumberland, West-
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moreland, Durham, and part of Lan
cashire, which were not surveyed, 
and also excepting Essex, Suffolk, 
and N molk, which are comprehended 
in the other volume. It was begun 
by five justices assigned fur the pur
pose in each county, in the year 
1081, and was finished in 1086. The 
Domesday-book made by William 
the First, referred to the time of Ed
ward the Confessor, as that of King 
Alfred did to the time of Ethelred. 
When any question arises whether 
or not lands are of ancient demesne, 
it is always to be decided by this 
Domelday·book, from whence there is 
no appeal; nor is there anr aver
ment to be made against It; and 
such was the authority of the book, 
that even William the Conqueror 
himself submitted some cases wherein 
he was concerned, to be decided by 
it.-Cow,'; 2 BL. 49. 

DOIIBS-MBN. Men in the qua
lity of judges appointed to doom and 
determine suits and quarrels. Hence 
the Scotch phrase falling of dam", 
signifying reversing of j udgnlent or 
annulling of decrees. -Cowel. 

DOMICILB. Is the fixed and per
manent reside~ce of a party in a 
country not hiS own. The law ap
lllicable to persons in such a position 
lS mainly founded on the law of na
tions, and not on the municipal law 
of any particular country, and is 
termed lex don,ieilii. Under it ques
tions of grave importsnce frequently 
occur with regard to marriages and 
divorces celebrated or pronounced in 
foreign lands, the legitimacy of chil
dren, and the validity of wills.
Rogers', Eeel. Law, 81i0, "re. 

DOMIGBRIUM. Damage, danger. 
It also sometimes signifies the power 
of one over another.-Bract. lib. 4, 
t 1, e. 19; Cowel. 

DOMINA. A title formerly be-

stowed on those honourable wom$ 
who in their own right of inherit
ance held a barony.-Paroch. AtlDq. 
78. 

DOIiINICUIl. See tit. D_. 

DOIiINIUIi. Right or legal power. 
And limninium direct"m and daminiurA 
uCite are terms by which the rights 
of the superior and vassal are dis
tinguished in the Scotch law. The 
right of superiority is termed the 
dominium direcfum, as being the high
est and most ancient of the town. 
The vassal's right is termed the do
miniu", uCill/, because under it he 
enjoys the whole fruits and produce 
of the estates.-Tamlim. 

DOIiINUS. In ancient times this 
word being prefixed to a name usu
ally denoted the person to be a knight 
or a clergyman; and Dr. Cowel 
seems to think that this title was 
given generally to gentlemen of qua
lity, and especially to lords of ma
nors.-Cowel. 

DOllo RBPARANDA. A writ 
which lies for a man against his 
neighbour, calling upon him to re
pair his house, by the fall of which 
he fears damage will be done to his 
own.-Reg. Orig. l1i3. 

DONATIO CAUSA MORTIS (a do
nation in prospect of thath). A dis
position of property when on one's 
death-bed. As when a person in 
his last sickness, apprehending his 
dissolution near, delivers, or causes 
to be delivered to another, the pos
session of any personal goods to 
keep in case of his decease. This 
gift, if the donor die, needs not the 
assent of his executor; yet it shall 
not prevail against creditors; and it 
is accompanied with this implied 
trust, that if the donor live, the pro
perty thereof shall revert to himsel~ 
being only given in contemplation of 
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death, or mortis C/lUItJ.-Pree. Chan. 
269; 2 Bl. 014. 

DOTIS ADMBN8URATIONB. See 
tit. Admeasurement. 

DONATIVB ADVOW80N. See tit. DOUBLB DBMISE. See tit. De-
AdtlOWlOlI. mise. 

DON I 8, Statute.. The stat. 
13 Edw. I, c. 1, is called the statute 
• donia conditionalibus (of conditional 
gifts). This statute revived in some 
measure the ancient feodal restraints 
which were originally laid on alien
ations, by enacting that from thence
forth the will of the donor be ob
served; and that tenements given 
to a man and the heirs of his body 
should at all events ~o to the issue, 
if there were any; or 1f none, should 
revert to the donor.-2 Bt. 112. 

DONOR and DONBB. He who 
gives lands or tenements to another 
in tail is called the donor; and the 
person to whom they are given is 
called the donee.-COlOet. 

DOTE A8SIGNANDA. A writ that 
lay for a widow, where it was found 
by office that the king's tenant was 
seised of tenements in fee or fee
tail at the day of his death, and that 
he held of the king in chief, &c., in 
which case the widow came into 
chancery, and there made oath, that 
she would not marry without the 
king's leave, anno 10 Edw. 3, c. 4, 
and hereupon she had this writ to 
the escheators, for which see Reg. of 
Writs, Jol. 297; and F. N. B. Jol. 
263. These widows are called the 
king" widow •• 

DOTE UNDB NIBIL BABBT. A 
writ of dower that lay for the widow 
against the tenant, who bought land 
of her husband in his lifetime, where
of he was seised solely in fee simple 
or fee tail, in such a way as that the 
issue of them both might have in
herited it.-F. N. B. Jot. 147. 

DOUBLB FINE. A fine sur dOllB. 
grant, It render was called a double 
fine, because it comprehended the 
fine sur cogniranee dB droit come ceo, 
"re. and the fine ,ur coIICBllit, and 
might be used to create particular 
limitations of estates; whereas the 
fine sur cognisance • droit come ceo, 
"re. conveyed nothing but an absolute 
estate, either of inheritance or at 
least of freehold.-Salk. 340; 2 Bl. 
303. 

DOUBLE PLEA. It is one of the 
first rules of pleading that" pleadings 
must not be double;" and this rule 
applies both to the declaration and 
the subsequent pleadings. Its mean. 
ing with respect to the former is, that 
the declaration must not, in support 
of a single demand, allege several 
distinct ma~rs, by anyone of which 
that demand is sufficiently supported. 
With respect to the subsequentplead
ings, the meaning is, that none of 
them is to contain several distinct 
answers to that which preceded it; 
and the reason of the rule in ('ach 
case is, that such pleading tends to 
several issues in respect of a single 
claim. The word double, as used with 
reference to pleas, is sometimes sy
nonymous with ,ewrat. Thus, leave 
to plead double is frequently used 
synonymously with leave to plead 
several plea., which a defendant is 
pennitted to do in certain cases. 
Pleading several pleas, however, is 
altogether different from pleading" 
plea containing within itself several 
distinct answers in violation of the 
rule of pleading against duplicity.
See Steph. Plead.; 1 Chit. Plead. 

DOUBLB QUARRBL (dupler que. 
rela). A complaint made by any 

HO 
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clerk or other person to the arch
bishop of the province against any 
inferior ordinary, for delaying justice 
in any ecclesiastical cause; as for re
fusing to give sentence, or to insti
tute a clerk presented, or such like: 
the effect of which is, that the arch
bishop, taking cognizance of such 
delay, directs his letters to the clerks 
of his :t>rovince, commanding and 
authorismg them to admonish the 
said ordinary within nine days to do 
the justice required, or otherwise to 
cite him to appear before him or his 
official on a day mentioned, to show 
cause why he 80 delayed, &c. It 
seems to be called a double qtuJfTel 
because it is usually made against 
the judge and him at whose request 
justice is delayed.-Lu Ternw de Ia 
Ley. 

DOUBLENESS IN PLEADING. See 
tit. Double Plea. 

Dow (from the Lat. do). To give 
or to endow.-Cowel. 

Dow AGER (dotata, dotisaa). A 
widow who is endowed, or who has a 
jointure. This word is applied more 
particularly to the widows of princes, 
dukes, and other personages of rank 
and title.-CIItL·el. 

DOWER (DOl). By a woman's 
intermarriage with her husband, she 
becomes entitled, upon surviving 
him, to an estate for life in a third 
part of all such estates of inheritance 
of which he was solely seised during 
the coverture, and to which any 
issue she might have had might by 
possibility have been heir. This in
terest of the wife is termed her dower, 
and is the provision which the com
mon law has made for her support 
and the nurture and education of her 
:younger children.-l Roper, Hrub. s,
Wife, 362, 460. 

DOWERB88. She who is entitled 
to or is in the enjoyment of dower. 

DOWRY (doa mulieris). The por
tion or property which the wife bnngs 
her husband in marriage; otherwise 
called maritagium, marriage goods. 
Some authors have confounded dower 
with dl1ll1r'Y, but they are quite dis
tinct, as will be seen on referring to 
tit. Dower. 

DOZBIN (decmna). This word is 
used in the statute for view of Frank
pledge, and signifies that territory 
over which a dosiner or deciner had 
jurisdiction.-18 E. 2; see Deciners. 

DREIT-DREIT or DROIT-DROIT 
(jus duplicatum). A double right. 
For it is an ancient maxim of the 
law, that no title is completely good 
unless the right of possession be 
joined with the right of property, 
which right is then denominated a 
double right,jru duplicatum, or droit. 
droit.-Co. Lilt. 266; Bract. lib. 6, 
fr. 3, c. 6. 

DRBNCHES or DRBNGES (d,.mgi). 
Tenants in capite, who, at the coming 
of William the Conqueror, being put 
out of their estates, were afterwards, 
upon complaint being made to him, 
restored to them. Sir Edward Coke 
defines them to be free tenants of a 
manor. Domesday, tit. Lesfresse. The 
tenure by which these persons held 
their lands was .called drengage, vel 
servitium D,.mgarii-Spelm. 

DRENGAGE. See Drenches. 

DRIPT OF THE FOREST (agitatio 
aninllJlium in jorBlta). An exact view 
or examination of the number of 
cattle that are in a forest, in order 
that it may be known whether it be 
overcharged or not, and whose the 
beasts are; and whether they are 
commonable beasts, &c.-lI-Ianwood; 
4 Ind. 309. 

DigitIZed by Google 



DRI ( 166 ) DUM 

DRINJtLBA.U (Sax. drine-ltau). A 
contribution of the tenants towards 
a potation; or ale provided by them 
to entertain the lora or his steward; 
a Scot-al8. - Cawel. 

DROPLA.ND or DRYPLA.ND (from 
the Sax. dryfeut, i. e. driven). A quit 
rent or yearly payment, formerly 
made by some tenants to the kin~, 
Dr their landlords, for driving their 
cattle through th e manor to fairs or 
markets.-Cawel. 

DROIT (Fr. signifying right). This 
word is used in various senses in the 
law, but in its most general accepta
tion signifies a right. It is thus used 
by Blackstone. If a father be tenant 
in tail, and alienes the estate tail to 
a stranger in fee, the alienee thereby 
gains the right of p088ession, and the 
son has only the mere right of pro
perty; and hence it will follow, that 
one man may have the pouession, ano
ther the right of p088ession, and a 
third the right of J.'roperty. So when 
one possesses a thmg which was taken 
from another wrongfully, the claim of 
him who is J'roperly entitled to such 
is termed hiS right. There are also 
numerous writs (many of which are 
now obsolete) which are termed writs 
of right, and are of very high autho
rity.-2 Bl. 198; Lu Tennes de la 
Ley. See also J)reit-dreit. 

DRY EXCHA.NGB (cambium sic
cum). In former times was an ex
change, where something was pre
tended to pa88 on both sides, although 
in truth nothing paSBed but on one 
side, whence it was termed dry. It 
is said to have been devised for the 
purpose of disguising or covering 
usury.-3 H. 7, c. 6. 

DRY RBNT. The same as midi
M IiCCUB, which see under tit. Rent. 

DUCBS TBCUM (bring with thlll). 
In an action at aw, when a person 

who is not a party to the cause 
has in his p088eB8ion any written in
strument, &c. which would be evi
dence at the trial, he must be served 
with a writ called a suhpama ducu 
tecum, which commands him to bring 
it with him and produce it at the 
trial. UJ.'on being served with a 
copy of thiS subpama, he must attend 
at the trial with the instrument re
quired, and produce it in evidence, 
unle88 he has some lawful or reason
able excuse for withholding it, of the 
validity of which excuse the court 
and not the witness is to judge.-l 
Arch. Pract. 380. 

DUCES TECUM LICET LA.NGUI
DUS. A writ formerly in use and 
directed to the sheriff upon his having 
made a return that ne could not 
bring his prisoner without danger of 
death, he beingatUolanguidus; where
upon the court granted a habeas cor
pus in the nature of a ducu tecum lied 
languidus.-New Book of Entries. 

DUCHY COURT OP LA.NCA.STBR. 
See this under tit. Chan«llor. 

DUCKING STOOL. See Cooking 
Stool. 

DUEL. See Battel. 

DUM PUIT INPRA. lETA.TEM. 
When a person of full age wishes to 
recover lands which he had aliened 
while under age, he may resort to a 
writ of the above title for recovery of 
the same, and when recovered may 
take them back again, and by his 
entry thereon shall be remitted to his 
ancestors' right. So in the case of 
the death of the infant, his heir might 
have had this writ.-F. N. B. 192. 

DUM PUIT IN PRISON A. (while hs 
was in prison). A writ of entry that 
lay to restore a man to his lands who 
had aliened them under duress of 
imprisonment.- 2 Inst. 482. 
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Dux PUIT NON CoxPOS MBNTIS 
(",hi,. he tDaI trj un_nd mind). A 
writ that lay for a man, who had 
recovered his understanding, after 
having while insane aliened his lands, 
for recovery of those lands from the 
alienee, because not being of sane 
memory at the time of the alienation, 
he was not cilable of making a 
grant.-F. N. .202. 

DUODENA. A jury of twelve men. 
-Tho. Wailillg.; C_L 

DUODENA MANU. In former 
times when a defendant was accused 
of a very great offence of which there 
was no proof, he was obliged to purge 
himself by the oaths of twelve wit
nesses; which were called juraTB 
dUOOecirna manu or duodena manu.
Leg. Hm. 1, c. 6+. 

DUPLEX QUERELA. See tit. 
Double Quarrel. 

DUPLICATB. This word, as used 
by Crompton, signifies the second 
letters patent granted by the Lord 
Chancellor in a case wherein he had 
formerly done the same, and were 
therefore held as void. Any copy or 
transcript of a deed or writing is 
called a duplicate. Also a second 
letter written and sent to the same 
party and to the same purpose as the 
former for fear of the miscarriage of 
the first, is called aduplicate.- Crornp. 
Jurild. 210; Lea Term" de La Ley. 

DUPLICITY in pleading. See 
Double Plea. 

DURANTE ABSENTIA (during ab
",we). When an administration is 
granted while the executor is out of 
the realm it is said to be granted 
durante ab_tia, and continues in 
force until his return.-I LutVI. 3+2 ; 
2 Bl. 003. 

DURANTE LITE (during the con· 

MllaftC41 '!I tM IUit). The phrase is 
equivalent to that of pmdmte lite, 
and is frequently used in reference to 
alimony, which is a sum allolied by 
the ecclesiastical court for the main
tenance of the wife whilst the suit be
tween her and her husband is pend
ing. See also tit. .Admitwtration. 

DURANTE MINORE lETATE (ad
minutration). See tit. .AdrninulTation. 

DURESS (d"ritia).AJ:~ 
throuJS;h fear of death or mayhem, is 
prevaded upon to execute a deed, or 
do any other ll!l\'al act, these, though 
accompanied WIth all the other re
quisite solemnities, may be afterwards 
avoided, if forced upon him by a 
well-grounded ap}!rehension oflosing 
his life, or even hiS limbs in the case 
of his non-compliance; and the same 
is also a sufficient excuse for the com
miSBion of many misdemeanors; and 
the constraint a man is under in these 
circumstances is called in law(duress, 
of which there are two sorts: 1. Du-
ress trj impriaonrnmt, where a man ac
tually loses his liberty. 2. Durell 
per minai, where the hardship is only 
t"reatefled and impending.-2 lmt. 
+83; 1 BL 130. . 

DUTCHY COURT OP LANCASTER. 
See tit. ChamUor. 

DUTY. Anything that is known 
to be due by law, and thereby reco
verable, is said to be a dutg before it 
is recovered, because the party inte
rested in tbe same has power to 
recover it. -I LiL +90. 

E. 
EALHORDA. A word mentioned 

in a charter of Hen. II. to the Abbott 
of Glastonbwr, and signifies the pri
vilege of asSIgning and selling ale 
and beer.-Cowel. 

DigitIZed by Google 



EAL ( 167 ) EIR 

EALDBJUIA.N. An officer of high 
importance among the Saxom, and 
held much the same rank as earl 
among the Daner, and among us of 
the present day they are called alder
_n.-ur Tenner cU la Ley. 

EAT INDB SINB DIB (that h. go 
from thence witMut a day). When 
judgment is given for the defendant 
and the cause is at an end, he may 
go ther«if without a day, IIdt incU .ine 
die, i. e. without any further c.-ontinu
ance or adjournment of the cause, the 
king's writ commanding his attend
ance being now fully satisfied and 
his innocence publicly cleared.-3 
BL 316, 399. 

EATAGB or EDDISH. The grass 
or pasture Balen by cattle who have 
been put upon land to be fed or de
pastured, or more correctly speaking 
the use of growing graBS or herbage 
for -the purpose of being eaten by 
cattle.-Per Abinger, C. B. in Sutton 
tI. Temple, 12 Mu • .!r W. 62. 

EBBRBKORTH or EBBRBMOR& 
See tit. AberemurcUr. 

ECCLBSIA (Lat.) In law proceed
ings signifies a parsonage. -Fits. Nat. 
Brev.32. 

ECCLBSIASTICAL CORPORA
TION& See tit. Corporation. 

ECCLBBIA.BTICAL COURTS, See 
Cllurta Eeclaiartical. 

EDDISH. See title Eatage. 

EpPLUXION OP TIME. The flow
ing of time. When used in leases 
and other conveyances, it refers to 
the conclusion or e:rpiration of a tenn 
of years, or any specified period of 
time, in the natural course of events, 
in conaadistinction to the detlJrmina
tion of the tenn by the act of the 
parties or some unexpected or un-

uaual incident. In the former case 
the period is said to expire by the 
flfiuzion of time, in the latter it is 
determined or put an end to. See tit. 
Determination. 

EpPORCIALITBJL. With military 
force.-CIIIDflL 

EPFRACTORBS (Lat.) Burglars, 
housebreakel'll.-CIIIDflI. 

EPFUSIO SANGUINIS. The mulct, 
fine, wite, or penalty imposed by the 
old English laws for the shedding of 
blood, which the king granted to 
many lords of manol'll. This with 
other privileges was granted to the 
abbot of Glastonbury.-Cartular. 4b
bat. Glalltm. MS. 87. 

EIBCTIONB CUSTODIAl (~ectment 
cU garde). A writ which lay against 
him who turned out the guardian 
from any land during the minority of 
the heir.-F. N. B. 139; CIIIDflI. 

EIGNB (Fr. aisn~). The first-born 
or eldest. Bartard eipI! and mulier 
puiPl4 are thus described by Black
stone. When a man has a bastard 
son and afterwards marries the mo
ther, and by her has a legitimate 
son, who in the language of the law 
is called a mulier, or, as Glanvil ex
presses it,fili ... mulierat ... ; thewoman 
before marriage being concubina and 
afterwards mulier. Now here the 
eldest BOIl is bastard, or bastard eigne; 
and the younger son is legitimate or 
mulier puian4.-2 BI. 248. 

EIRB or EYRE (from the old 
French word rire, i. e. iter, a journey). 
Justices in eyre or eire were itinerant 
justices, or, as Bracton calls them, 
jUlticiarii itineranta. They were in
stituted by Henry the Second, who 
having divided the kingdom into six 
circuits, commiBSioned these newly 
created judges to aavel through the 
various counties comprised within 
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these circuita, and therein to admi
nister justice and try writ of assize. 
These remedies are said to have been 
then first invented; for before that 
period all causes were usually termi
nated in the county courts, according 
to the Saxon custom; or before the 
king's justiciaries in the aula Nigil, 
in pursuance of the Norman regula
tions. Hence have originated our 
justices of assize and Rm prius. The 
eyre of the forest also was nothing 
but the justice seat, which was by 
ancient custom held every three years 
by the justices of the forest journey
ing up and down for that purpose.
Crmnpt. J urild. l1i6; Slurne; 4 Bt. 
422. 

ELECT, To. To choose one or 
other of two things. See tit. Election. 

ELECTION. Choice, selection, &c. 
When a person is at liberty to choose 
which of two things he will have or 
will do, but is not at liberty to have 
or to do both, he is said to be put to 
his election: i e. he is put to his 
choice. It is thus used by Cruise. 
" A daughter, by a will made when 
she was only nineteen years old, gave 
a legacy to her heir at law, and dis
posed of the real estate to another 
person, the question was whether 
(as the will was void as to the land, 
and good as to the legacy) the heir 
should have the land, and also the 
legacy, or be obliged to make his 
election."- 6 CnUu, 18; Toller', Er. 
173. 

ELECTION COMMITTEE. A com
mittee of the House of Commons 
appointed to inquire into the vali
dity of the election of its members. 
Its mode of proceeding is for the 
present regulated by 4 & Ii Vict. c. 
1i8, the provisions of which are merely 
experimental, and in force only to a 
certain period. They are mainly as 
follows: Any person claiming to have 
had a right to vote at the election, or 

to be returned or elected, or alleging 
himself to have been a candidate 
thereat, may subscribe and present a 
petiti~n to the House of Commons, 
complaining of an undue election or 
return, or that no return has been 
made according to the requisition of 
the writ, one or more of the peti
tioners being compellt'd to enter into 
a recognizance, with sureties, for 
payment of all costs, &c.; and the 
sitting member, or any other persons 
claiming to have had a right to vote 
at the election, are entitled to oppose 
the petition. The list of votes in
tended to be objected to, with a 
statement of the objections, is then 
delivered by either party to the ge
neral committee, appointed by the 
house for such business at the com
mencement of each session, and the 
petition is thereupon referred by the 
house to a select committee, consist
ing of a chairman and six other 
members, the former of whom is 
chosen by a select body called the 
chairman's panel, and the latter by 
the general committee. This select 
committee, who are sworn truly to try 
the matter before them, and are em
powered to examine all witnesses on 
oath, a power not possessed by the 
house itself, then proceed to try the 
merits ofthe return or of the election, 
or both (admitting however no ob
jection not set forth in the list of 
objections before delivered to the 
general committee), and by their 
decision, which is by the majority of 
voices, they' determine whether the 
petitioner or the sitting member, or 
either, be duly returned or elected, 
or whether the election be void, or 
whether a new writ ought to issue.-
2 Steph. BI. 402; .. c!r Ii Viet. c. 1i8. 

ELEEMOSYNARY CORPORA
TIONS. See tit. Corporation. 

ELEGIT (he has chosen). A writ 
of execution, so called because the 
plaintiff has chosen this particular 
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writ in ~ference to others. This is 
a judiCIal writ provided by the stat. 
Westm. 2, 13 Ed. 1, c. 18, and is 
used to recover either a debt, or 
damages, due upon a judgment, or 
upon the forfeiture of a recognizance 
taken in the king's court. By the 
common law a man could only come 
upon the goods and chattels and the 
present profits of lands by the other 
writs of execution, viz. fieri facia. or 
lillian facias, but could not obtain 
p088ession of the lands themselves; 
the statute therefore granted this 
writ, by which the defendant's goods 
and chattels are not sold, but only 
appraised; and all of them (except
ingoxen and beasts of the plough) are 
delivered to the plaintiff at such rea
sonable appraisement and price in part 
satisfaction of his debt. If the goods 
are not sufficient, then the moiety or 
one half of his freehold Isnds which 
he had at the time the judgment was 
given are also to be delivered to the 
plaintiff, to hold till out of the rents 
and profits thereof the debt be satis
fied; during the period the plaintiff 
so holds the lands, he is termed tlmant 
by IIkgit, and the estate created by 
Buch tenancy is termed an IIBtatll by 
.legit.-3 BI. 418; 2 BI. 161; 2 Inst. 
390. 

ELISOR8. In an action at law if 
the sheriff who should return the jury 
be ~ any wayan interested party he 
is not then trusted to return the 
jury, but the _.ire shall be directed 
to the coroners, who in this, as in 
many other instances, are the sub
stitutes of the sheriff to execute 'pro
cess when he is deemed an improper 
person. If any exception be made 
to the coroners, the venire shall be 
directed to two clerks of the court, or 
two persons of the county'named by 
the court and sworn: and these two 
are called elisor., or electors, and shall 
impartially name the jury; and their 
return is final, no challenge being 
allowed to their array.-3 BI. 304. 

ELOINB (from the Fr. eloign".). 
To remove, to banish, or send away. 
In 13 Ed. 1, c. 10, it is 'thus used. 
If such as be within age be .Iained, 
so that they cannot sue personally, 
their next friends shall be admitted 
to sue for them.-Cowel; 13 Ed. 1, 
c.lO. 

ELONGATA or ELOIGNMBNT. 
When a defendant has recovered 
judgment at common law in an ac
tion ofreplevin he shall have execu
tion by a writ de retorno habendo, to 
have a return of the things distrained; 
but if the goods so distrained have 
been conveyed to places unknown to 
the sheriff, so that he cannot execute 
the writ, then the sheriff's return to 
such writ is that the goods, &0. are 
eloigned, i. e. taken out of his juris
diction, or taken to some place un
known to him; and this return of the 
sheriff is called a return of elongata 
or eloignment. -2 Arch. Pract. 846, 
847. 

EMBARGO. A prohibition upon 
ships in time of war to leave the 
realm.-l BI.270. 

EMBEZZLEMENT. The offence of 
embeuling, called among the Romans 
peculatus, is a misprision, and is not 
a capital crime, but subjects the 
committer of it to a discretionary fine 
and imprisonment.-4 BI. 121. 

EMBLEMENTS (from the Fr. em
blavance de blet, com sprung up, or 
put above ground). Various vege
tables, which, although they are 
affixed to the soil, are deemed per
sonal property, and on the death of 
the testator go to the executor and 
not to the heir. Those vegetables 
only which are raised annually by 
labour and manurance (which are 
considerations of a personal nature), 
are called emb/emenu. The appella
tion of emblements, properly speaking, 
signifies the profits of sown land, but 
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in a larger BeDBe it extends to roots 
planted or other aftnual artificial pro
fit; it includes corn growing, hops, 
saffioon, hemp, flax, and every other 
yearly production in which art and 
mdustry must combine with nature. 
-Tolkr, 149,100; 2 BI. 122; La 
Terma ell la Ley. 

EMBRACBOR (Fr. embralOUr). A 
person who during the trial of a cause 
between party and party comes to the 
bar with one of the parties (having 
received some reward so to do) and 
speaks in the case, or privily labours 
the jury, or stands there to surveyor 
overlook them, thereby influencing 
them, and putting them in fear and 
doubt of the matter.-19 H. 7, 13; 
C_L 

EMBRA.CBRY. The offence of 
attempting to influence a jury cor· 
ruptly to one side hy promises, per
suasions, entreaties, money, enter
tainments and the like.-Hawk. P. C. 
209; 4 Bl. 140. 

EMENDALB (fflIeftda). An old 
word used in the accounts of the 
Inner Temple; where so much in 
emendat. at the foot of an account 
signifies so much in bank, in the 
stock of the house for the supply of 
all emergent occasions.-C f1Wel; Spel
man. 

EMBNDARB (emandamsolvere). To 
make amends or satisfaction for any 
crime or trespass committed; hence 
a capital crime, which could not be 
atoned by a fine or pecuniary com
position was said to be inamendabile. 
-uges Canuti, c. 2; ug. Ed. Con
j,u. c. 30. 

EMBNDATIO. The power of 
amending and correcting abuses, ac
cording to stated rules and measures: 
as emendalio panni, the power of al
nage, aulnage, ulnage. or of looking to 
the assise of cloth, to see that it is of 

the just ell or due measure; _datio 
poftll et cervisie, the assising of bread 
and beer, or the power of supervising 
and correcting the weights and mea
sures of them.-Km. Parocla. Antiq. 
196. 

EMPA.NEL. See Impoftel. 

EMPARLANCB. See ImporlaftC#l. 

EMPBYTBUBIB. An agreement 
by which one person binds himself 
to give his property over to another 
on a lease in perpetuity, and the 
other to accept the same upon the 
terms of paying a yearly canon 01: 
rent. The right which a person so 
acquires in the property of another is 
termed the jus ""phyteusil, and has 
been defined as an hereditary usu
fruct of another's immoveable pro
perty, subject to a yearly rent or ca
non.-Grotius', Introd. to Dutch Jur. 
by Herbert, 224, 307. 

EN AUTBIt- DROIT (in t1u right of 
another). In another person's right, 
as opposed to in a person's own 
right. Thus, an execntor, when he 
sues for the recovery of a debt due to 
the estate of his testator, is said to 
sue en auter droit, i. e., his right or 
title to sue for the debt is not a right 
or title of his own, but is founded 
upon his representative character as 
executor. 

ENCHEBON. An old French word 
used by our law writers, and signifies 
as much as the cause, occasion, or 
reason for a thing being done.
Sk"..; C_l. 

ENDOWMENT (dotatio). The as
signing or bestowing dower upon a 
woman is termed endf1Wmeftt; the 
providing for the officiating ministers 
of a church by setting apart a cer
tain portion of lands, &c. for their 
maintenance is also termed eftdow
ment; thus when the lords of manors 
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first built churches on their own de
mesnes, they usually end_a them 
with glebe or land.-2 Bl. 21. 

ENPBOPP, To. The act of con
veying an estate of freehold by deed 
of feoftinent.-See further, tit. FBOff
me"t. 

ENPRANCBISB (Fr. enfr/Jnchir). 
To make free, to inco~orate a per
son into any body politic or corpora
tion, to make a person a free denizen. 
C_L 

ENPRANCBISBMBNT (Fr. en
fr/Jnchir). The act of making a per
son free or the incorporating a J.lerson 
into any society or body politic; as 
when a person by charter is made 
denizen of .England he is said to be 
enfr/Jnchiled; and so is he who is 
made a citizen of London or other 
city, or a burgess of any town corpo
rate, because he is thereby made par
taker of those liberties that appertain 
to the corporation whereof he is en
franchised. Enfr/JRChiaement of copy
holds is a conversion of copyhold 
into freehold tenure by a conveyance 
of the fee simple of the property from 
the lord ot' the manor to the copy
holder, or by a release from the lord 
of all seignorial rights, &c., and such 
an enfranchisement destroys the cus
tomary descent, and also all rights 
and privileges annexed to the copy
holder's estate. - Scriven on Copy
hold., 616. 

ENGROSSBR. . See IngrOU6f'. 

ENGROSSING. The act of an In
grOU6f', which see under tide. 

ENLARGB, To. To extend. The 
word is commonly applied in refer
ence to the time given by the courts 
to parties to appear to 01!pose or sup
port a rule. A rule calling upon the 
opposite party to show cause why he 
~hould not be at liberty to do the act 

or acts pointed out in the rule, spe
cifies on what day cause is to be shown 
against it; but the courts will, on 
sufficient grounds being shown, ex
tend the time for the party to show 
cause, which is termed .. enl/Jrging 
the rule;" and the rule itself is then 
frequently termpd an" enlarged rule." 
So where an arbitrator extends the 
time for making his award, he is said 
to "lIfIlarge the time" for that pur
pose. 

ENLARGED RULES. See tit. 
E"large. 

ENLARGBMENT, By tIHIy if. See 
tit. Enure. 

ENLARGING RULB. See tit. En
l/Jrge. 

ENLARGING TIMB. See tit. En
large. 

ENPLBET. This word was for
merly used for implead. Thus," may 
empud and be empleeted in all courts," 
i e. may III" and be .ued in all courts. 

ENQUIRY, WRIT OP. See Writ 
of Inquiry. 

ENROLMENT. See Inrolment. 

ENTAIL, To. An estate is said to 
be ent/Jiled, when it is made de
scendible to some particular heirs 
only of the person to whom it is 
granted, instead of being descendible 
to his heirs general without restric
tion. When the ~antor of an estate 

. imposes this restnction or condition 
upon his grant, he is said " to ,ntail" 
hlB estate. See tit. T/JiL 

ENTBRING ApPBABANCB. See 
tit. Appear/Jnce. 

ENTBRING JUDGMBNT. The 
formal entry of the judgment of the 
court, upon record, is so termed. It 
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ill neceaary that this Mould be done 
before the party recovering the judg
ment bring debt on .nr. faei .. upon 
his judgment.-2 Anh. l'r.; Lua/a', 
Pr.497. 

ENTERPLEADER. See 1nUr
pleader. 

ENTIERTB or ENTIRBTY (from 
the Fr. ,ntUr, a whole, a total, &c.) 
It signifies the whole, in contradis
tinction to a moiety or part only. 

ENTIRB TBNANCY. This phrase 
is used in contradistinction to _al 
~'UJRCY; ennr. ten4ncy signifying the 
enn," or sole p088eB8ion in one man; 
_al ~nancy signifying a joint or 
common poaseaaion by two or more 
peraoD&-New Book af Entriu. 

ENTRY (Fr •• ntrer, to enter). The 
actual taking possession of lands or 
tenements by enUring into the same; 
and is one of the remedies for inju
ries to real property which the law 
affords to the Injured party when 
another person without any nght haa 
taken possession of his lands or tene
ments. The remedy by entry must 
be pursued in a peaceable and quiet 
manner, and not with force or strong 
hand. This remedy by entry takes 
place in three only out of the five 
species of ouster, viz. abatement, in
trusion, and disseuin. For aa in these 
the original entry of the wrong-doer 
was unlawful, they may therefore be 
remedied by the mere entry of him 
who has the right. But upon a dU
continuance or d.j"orctfllent, the owner 
of the estate cannot enter, but is 
driven to his action; for herein the 
original entry bein~ lawful, and there
by an aJ.lparent nght of possession 
being galDed, the law will not suffer 
that right to be overthrown by the 
mere act or entry of the claimant.
a Bl. S, 174; 2 Arch. Pro 764-

ENTRY, Writ of. A writ made 

use of in a POSI!8I *1 action directed 
to the sherift; requinng him to com
mand the tenant of the land that he 
render the demandant the land in 
question which he claims to be his 
right and inheritance; and into which 
as he says the said tenant had not 
entry but by (or after) a disseisin, 
intrusion, or the like, made to the 
said demandant, within the time li
mited by law for such actions; or 
that upon refusal he do appear in 
court on such a day to show why he 
had not done it. In our ancient 
books mention is made of the degree. 
within which writs of entry are 
brought. If they be brought against 
the party himself that did the wrong, 
then they only charged the tenant 
himself with the injury; "non habuit 
ingnaum Rili per intrusion_ quam 
i"" jecit." But if the intruder, dis
seisor, or the like, has made any 
alienation of the land to a third per
son, or it has descended to his heir, 
that circumstance must be alleged in 
the writ, for the sction must always 
be brought against the tenant of the 
land; and the defect of his posses
sory title, whether arising from his 
own wrong, or that of those under 
whom' he claims, must be set forth. 
One such alienation or descent makes 
the first degree, which is called the 
per, because then the form of a writ 
of entry is this; that the tenant had 
not entry but by the original wrong
doer who alienated the land, or from 
whom it descended to him: "non 
habuit ingressum nisi per Gulielmum, 
qui se in illud intruait, et illud te
nenti dimiait," A second alienation 
or descent makes another degree 
called the per and cui; because the 
form of a writ of entry in that case 
is, that the tenant had not entry 
but by or uruin a prior alienee, to 
whom the intruder demised it: "non 
habuitingressum nisi pel" Ricardum 
cui Gulielmus illud dimisit, qui se in 
illud intrusit." If more than two 
degrees (that is, two alienations or 
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delcenta) were past, thetelay 11.0 writ 
of entry at the common law; but by 
the stat. of Marlbridge, 02 Hen. 3, 
Co 30 it was provided, that when the 
number of alienations or descenta 
exceeded the usual degrees, a new 
writ should be allowed withont any 
mention of degrees at all; and ac
cordingly a new writ was, ~~m~ 
called a writ of entry • .,r dllle.lln lD 
the pod, which only alleges the in
jury of the wrong-doer, without de
ducing all the intermediate title from 
him to the tenant; stating it in this 
manner, that the tenant had not en
try unless afUr or subsequent ~ ,the 
ouster or injury done by the Ortglnal 
disp088eB8or; "non habuit ingreBBum 
niSl pod intrusionem quam Gulielmus 
in liud fecit," and ritrhtly conclud
ing that if the OriglDal title was 
wrongful, all claims derived from it 
must participate of the same wrong. 

ENTRY AD COIIIIUNBM LBGBM, 
A writ of entry which lay for a re
versioner after the alienation and 
death of the particular tenant for life, 
against him who was in p088eB8ion of 
the land. 

ENTRY AD TBRllUNUM QUI PR..B
TBRIIT, A writ of entry for the re
versioner when ~he p088eB8ion is with
held by the lessee, or a stranger, 
after the determination of a lease for 
years. 

ENTRY CAUSA MATRIMONII 
PR..£LOCUTII. A writ of entry wbich 
lies for a woman who gives lands to 
a man in fee, or for life, to the intent 
that he may marry her and he does 
not. 

ENTRY IN CASU CONSIMILI. 
See Cam Conaimili. 

ENTRY IN CASU PROVISO. A 
writ of entry provided by stat. Glouc. 
6 Ed. I, Co 7, and lies for a rever
sioller after the alienation, but du-

ring the lite of die tenant in doWer 
or other tenant for lite. 

ENTRY ON THB ROLL. In olden 
times the parties in an action, or 
their representatives, used to !,ppear 
in open court, and make their mu
tual statementa and counter state
ments vivd voce, until they arrived at 
some definite point affirmed on the 
one side and denied on the other; 
or in other words, until they arrived 
at'iasue. While this was going on, 
certain officers of the court, who sat 
beneath the judges, made a minute 
of the proceedings on a parchment 
roll, whlch was called the record, and 
was preserved as the official history 
of the suit. Long, however, after 
the above practice had fallen into 
disuse, and the method of delivering 
written forms of pleadings between 
the psrties out of court had been 
adopted instead, the practice, in legal 
contemplation, was still sUl?posed to 
exist, and the courta required that 
this roll should be actually made up ; 
and when 80 made or entered up, it 
was termed the usue roll, and con
sisted of a transcri {It or entry of the 
pleading on both sldes, down, to the 
joinder of issue, together With an 
abbreviated form, termed the award 
of the venire. This entry upon the 
roll was abolished by rule of court, 
and the only entry upon record now 
required is the entry of the proceed
ings on record for trial, or upon the 
judgment roll, according to the na
ture ofthe case.-R. H. T.4 Will. 4, 
n.l0. 

ENTRY SINB ASSBNSU CAPI
TULI. A writ of entry which lay for 
the successor of an abbot, bishoJl' &c. 
against such preceding abbot, blshop, 
&c. for having aliened lands or tene
menta belonging to the church with
outthe assent of the chapter.-Brac
ton; Britton; 3 Bl. 180; Cowl i 
F. N. B.148. 
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ElfURE. To take effect, to take 
place, to operate, &c. Thus when a 
remainder-man releases all hia right 
to die particular tenant and his heirs; 
such a release is said to an .. ,.. by way 
of enlargement, i. e. the release of 
the fee by the remainder-man to the 
particular tenant opn-ala (or anura) 
by enlarging the estate of such par
ticular tenant.-Litl. 466. 

EPIBCOPALIA. Synods, pente
costals, and odier customary pay
mf'nts from the clergy to dieir dio
cesan biahop; diese dues were for
merly collected by the rural deans, 
and by them transmitted to the 
biahop.-Mon, .Angl. tom. 3, 61. 

EQUITABLB ESTATE. See tit. 
Eita". 

EQUITABLB MORTGAGE. The 
mortgage of an equitable estate or 
interest. Of this kind of mortgage 
perhaps the most familiar instance is 
the mortgage of what is termed an 
equity of redemption, being diat in
terest which a mortgagor still retains 
in the mortgaged estate by virtue of 
his power to redeem the same on pay
ment of the mortgage money. It ia 
obvious that so long as a mortgagor 
has the power to redeem hia mort
ttaged estate, that he still retains an 
mterest or property dierein; but this 
being such an interest as a court of 
eqluty only takes cognizance of, die 
mortgage of it ia thence termed an 
equitabt. mtn'tgage. The mortg~or in 
such case ia termed an eqUltable 
mortgagor, and the mortgagee for a 
like reason an equitable mortgaget'o 
Burton', Compo +81, 616. See also 
tit. Equity of Redemption. 

EQUITABLB MORTGAGEE. See 
tit. Equitabt. Mortgage. 

EQUITABLB MORTGAGOE. See 
tit. Equitabt. Mortgage. 

EQUITY (orquitaa). There are few 
worde which law writers' have la
boured so much to define as the 
word equity; and yet their definitions 
do not convey to the mind any dis
tinct idea of its nature and essence; 
the truth ia, like many other words 
which represent i'llCOlporttd principia, 
rather than eorporttJl tking., its full 
force and meaning must be sought, 
not in any laboured definition, but 
in its operations. Equity then ope
rates two ways, firsdy, by abridging 
the law; secondly, by enlarging or 
adding thereto. As fur example, 
when an act of parliament enacts, 
that whosoever does such a thing 
shall be a felon and suft'er death, yet 
if mad men or infants, who have no 
discretion, do the same, they shall 
not be felons nor suft'er death. So 
when the worde of an act of parlia
ment enact one thing, they are con" 
sidered to enact all other things of 
the same degree. Thus equity cor
rects the generality of the law in 
some cases, and extends the words of 
the law in others; acting upon the 
spirit and real meaning of the law 
rather than upon the mere letter. 
Equi!}' is ssid to be assistant to the 
jurisdiction of the courts of law; by 
removing legal impediments to the 
fair decision of a question in courts 
of law, and by compelling diacoveries 
which may enable them to decide 
thereon, &c.; in short, whenever 
upon die J.>rinciples of universal jus
tice the mterference of a court of 
judicature is necessary to prevent a 
wrong, and the positive law is silent 
as to it, a court of equity may be re
sorted to.-Miiford', Equity Plttuling, 
3 Bl. 426; Le, TmMI de 14 Ley. 

EQUITY DRAPTSHAN. A term 
applied to those learned persons who 
are employed in drawing and setding 
drafts or pleadings in equity. They 
are usualfy junior counsel practising 
at die equity bar, and who fi'equendy 
unite die duties of advocate widi 
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those of the chamber counsel Re· 
garding them exclusively with refer
ence to their functions in drawing 
and framing drafts and pleadinga in 
equity, they may be considered as 
analogous to that learned body prac
tising below the common law bar, 
under the denomination of " special 
pleaders." 

EQUITY OP RBDBMPTION. The 
right which equity gives to a mort
gagor of redMming his mortgaged es
tate after the appointed period has 
gone by for repayment of the sum of 
money which was due on the mort
gage. The following description of 
a mortgage by Blackstone will fur
ther illustrate this subject. When 
one man borrows of another a sum 
of money (e. g. 2001.), and grants 
him an estate in fee, on condition 
that if he, the mortgagor, shall repay 
the mo~ee the said sum of 200/. 
on a certam day mentioned in the 
deed, that then the mortgagee shan 
reconvey the estate to the mortgagor; 
in this case, the land, which is so put 
in pledge, is by law, in case of non
payment at the time appointed, for 
ever dead and gone from the mort
gagor; and the mortgagee's estate 
in the lands is then no longer con
ditional but absolute; but here the 
courts of equity interpose; and though 
a mortgage be thus forfeited, and the 
estate absolutely vested in the mort
gagee at the common law, yet they 
will consider the real value of the 
property mortgaged, compared with 
the sum borrowed, and if the estate 
be of greater value than the sum lent 
thereon, they will allow the mort
gagor within any reasonable time to 
recall or redeem his estate; paying 
to the mortgagee his principal, in
terest, and expenses; and this privi
ll'ge which equity allows to mortga
gors is called the equity of redemption. 
-2 Bl. 1.58. 

EQUITY OP A STATUTB. In all 

cases where the strict letter of a sta
tute is corrected by rl'ference to its 
general object and intention, the con
struction is said to be by equity; and 
this may be either by holding that a 
case within the words is not within 
the meaning, or that a case not within 
the words " within the meaning. 
Thus, where a statute provides that 
all who shall commit a certain act 
shall be deemed felons, yet a mad. 
man who does the act shall not be 
deemed a felon, for that would be 
contrary to the presumable intention; 
and his case would be said to be out 
of, or not within, the equit.y of the 
act. So, on the other hand, where 
a statute gave the owners of inherit
ances a remedy by action against 
such tenants holding for life or YllJr., 
as should commit waste, the action 
was held maintainable against a te
nant holding only for one YllJr or less, 
for he would be deemed to be within 
the equi?, of the statute; for to him 
the proVISions of the act were ob
viously intended to apply. The 
phrase so used is common to foreign 
as well as to English jurists, and is 
of very early occurrence in our law. 
-Plowd. 46.5-467; Co. Lit. 24 b; 
Bract. lib. I, c. 4, p. 3 a; Grotiu • .u 
..f:quitate.1. 3; PuJl~ndorf, Elem. Jur. 
Un. lib. I, II. 21, 22; Com. Dig. tit. 
Parliament (R. 10). 

ERIACB. By the Irish Brehon 
law, in case of murder, the Brehon 
or judge used to compound between 
the murderer and the friends of the 
deceased who prosecuted him, by 
causing the malefactor to give unto 
them, or to the child or wife of him 
who was slain, a recompense, which 
they called an eriach.-4 Bl. 313. 

ERRANT (itinerant). Supposed to 
be derived from the old word err,. 
i. e. iter; it is applied to justices who 
go the circuit, and to bailiffs at large. 
See tit. Ei,·,.-Cowel. 
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EaRATICl1l1. A waif or stray, an 
.mng or wandering beast.-C_L 

ERROR, Writ of. After final judg
ment has been signed in an action, 
the unsuccessful party, if desirous of 
further investigation into the case, 
may bring a torit of error, which is a 

. writ sued out of the Chancery, di
rected to the judges of the court in 
which judgment was given, and com
manding them, in some cases, them
selves to examine the record; in 
others, to send it to another court of 
appellate jurisdiction, to be exa
mined, in order that some alleged 
error in the proceedings may be cor
rected. The first form of writ, called 
a writ of error coram nobi. (or vobu), 
is where the alleged error consists of 
matter of fact; the second, called a 
writ of error generally, where it con
sists of matter of law. Where an 
illlUl in fad has been decided by a 
jury, there is no appeal in the English 
law from its decision, except by way 
of motion for a new trial; and its 
wrong determination is not err"" in 
that technical sense to which a writ 
of error refers. But there are cer
tain facts which affect the validity 
and regularity of the legal proceed
ing itself (such as the defendant, a 
minor, appearing by attorney instead 
of by guardian, or the plaintiff or 
defendant having been a lnarried wo
man at the commencement of the 
suit). Such facts, however late dis
covered, are err"", in fact, and upon 
a writ of error are sufficient to re
verse the judgment. To such cases 
the writ of err"" carano vobu applies, 
"because the error in fact IS not 
the error of the judges, and revers
ing it, is not reversing their own 
judgment." But the most frequent 
case of error is when upon the face 
of the record the judges appear to 
have committed a mistake In law; 
and with regard to it, the rule is laid 
down that whenever, upon examina
tion of the whole record, judgment 

appears to have been given fur one 
of' the parties when it should have 
been given for the other, this will be 
error in law; and it will be so whe
ther the judges have really com
mitted any error, or (as where judg
ment has been entered in a wrong 
form) the judges have had no
thing to do with the cause of error • 
Upon error in law, the remedy is not 
by writ of error caram RDbil (for that 
would be merely to make the same 
judges reconsider their own judg
ment), but by writ of error generally, 
which requires the record to be sent 
(though a transcript of it only is 
sent) into the court of appellate ju
risdiction: but to support this writ 
of error, the error in law must be of 
a substantial kind; errors of mere 
form, by the Statutes of Amendments 
and J eofails, not being sufficient. 
Upon a writ of error, suggesting error 
in law in the proceedings of anyone 
of the three common law courts (the 
Queen's Bench, Common Pleas or 
Exchequer), the court of appellate 
jurisdiction is the Exchequer Cham
ber, consisting of the judges of the 
other two, and from that court to 
the House of Lords.-Steph. Plead. 
120. 

ERTHMIOTl1l1(. A meeting of the 
neighbourhood; for it was customary 
in former days for the neighbours to 
meet and compromise differences 
among themselves by the award of 
their fellows.-Leg. Hen. 1, c,. tJ7. 

ESCALDARE. To scald; as IS

calJare parcos, to lcald hogs; which 
is mentioned in the inquisition of 
the serjeancies and knights fees in 
the 12th and 13th years of King 
John, as being a species of tenure in 
_jNJnty which existed in the counties 
of Essex and Hertford.-C_I. 

ESCAMBIO (from the Spanish 
cambier, to change). A license granted 
to one to make over a bill of ex-
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change to another beyond the sea 
-Reg. Orig. 194. 

ESCAPB (from the Fr. echapper). 
The "caping or getting out of lawful 
restraint; as when a man has been 
arrested or imprisoned and gets away 
before he is discharged by due course 
of law. An e.cape is eIther negli
gent or voluntary; negligent, where 
the party escapes without the con
sent of the sheriff or his officer; 
voluntary where the sheriff or his 
officer permits him to go at large. 
After a voluntary escape, if the party 
were in custody under a writ of exe
cution, the sheriff can never retake 
him, and would be liable to an ac
tion for false imprisonment if he did. 
After a 7Itgligent escape tbe sheriff 
may in all cases retake the party, 
even on a Sunday, although he has 
heen declared a bankrupt after his 
escape, and at the time of the re
taking had the protection from arrest 
given him by the commissioners in 
pursuance of statute 6 Geo.4, c. 16, 
s. 117.-1 .Arch. Prado 199; 3 BL 
416. 

ESCAPB WARRANT. A warrant 
granted to retake a prisoner who has 
escaped from custody. When any 
person committed to the custody of 
the Queen's Prison, either on a writ 
of execution or on mesne process, 
go at large, on affidavit made thereof 
before a judge of the court in which 
the action was brought, an ucape 
tDGITant shall be granted, directed to 
all the sheriffs throughout England, 
commanding them to retake the pri
soner, and to commit him to gaol 
where taken, there to remain until 
the debt be satisfied.-Tomlins. 

ESCAPlUM. That which comes 
by hap, chance, or accident.-Cart. 
.Abbat. Glast. 

ESCHBAT (from the Fr. echoir, to 

devolve, to fall, &c.) To fall back. 
to revert, to devolve upon, &c. E.
cheat was one of the fruits and con
sequences of feodal tenure; "The 
word with us," says Blackstone, "de
notes an obstruction of the course of 
descent, and a consequent determi
nation of the tenure by some unfore
seen contingency, in which case the 
land naturally results back, by a kind 
of reversion (or escheats) to the ori
ginal grantor or lord of the fee" 
The word escheat is used also for the 
land or estate itself, which so reverts 
to the lord, as well as for the mere 
act of reverting. :&cheat. are fre
quently divided into those propter 
defectum languin", and those propter 
delictum tenenti., the one sort being 
where the tenant dies. without heirs, 
the other where his blood is attainted. 
Where a tenant in fee simple of any 
lands or tenements which he holds 
of another, dies seised without any 
heir general or special, the lord shall 
have a writ of "cheat against him 
who is tenant of the lands after the 
death of his tenant, and shall recover 
the land, because he shall have the 
same in lieu of his services.-3 Cru. 
463,464. 

ESCHBATOR (from the French ea
cltador). The name of an officer who 
was appointed by the lord treasurer 
in every county to look after the es
cheatl which fell due to the king in 
his particular county, and to certify 
them into the chancery or exchequer. 
They continued in office only one 
year, nor could anyone be an es· 
cheator above once in three years.
Reg. Orig. 269; Co. Lit. 92 h, s. 130. 

ESCHBCCUM. A jury or inquisi-
tion.-CoweL . 

ESCROW (from the Fr. ecrau, a 
scroll). When a deed is not deli
vered absolutely but conditionally, 
i. e. not to the grantee himself, or 
to some peJiSOn for him, but to a third 
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person, to keep it until something is 
aone by the grantee, it is said to be 
delivered, not as a deed, but as an 
aet'OlD, i. e. as a ICroIDL or writing, 
which is not to take effect till the 
condition is performed, when it be
comes a good deed.-4 Cruise, 31. 

ESCUAGB (from the Fr. ~cu, a 
shield or buckler). A pecuniary 
satisfaction given by those who held 
their land by knight service to their 
lord, in consideration of his dispens
ing with their personal attendance in 
the wars; for this personal attend
ance in knight service grew very 
troublesome and inconvenient, and 
hence it was that those who held by 
that tenure endeavoured to compound 
for it. This they did at first by send
ing others in their stead, but after
wards they made a pecuniary satis
faction, which ultimately was levied 
by regular assessments, at so much 
for every knight's fee, and acquired 
the above name of ucuag' j it was 
also called .cutag' or _vitiu". scuti. 
-1 CruUe, 27; 1 Mad. &ch. 321. 
See also K "ight Servie,. 

ESltBCTORBS (from tbe Frencb 
Bacher). Robbers, or destroyers of 
other men's lands and fortunes.
Cowel. 

ESLIS01lll. See ELiIor •• 

ESNBCY (a.neaia). The privilege 
or prerogative given to the eldest 
among coparceners, to bave the first 
cboice after the inheritance is divided. 
-Fleta, lib. 6, c. 10. 

ESPLBBS (upLetie). The full pro
fits that ground or land yields; as 
the hay of meadows, the fet'll of tbe 
pasture, the com of tbe arable, and 
tbe rents, services, and sucb like 
issues. It sometimes signifies the 
farm or lands themaelves.-Du Canp. 

ESSBNDI QUIBTUK DB TOLONIS. 
A writ that lay for citizens and bur
gesses of any city or town which had 
a charter or prescription to exempt 
them from toll throughout the king
dom, and yet the same had been ex
acted of them.-F. N. B. 226. 

EssE. See In Eat. 

ESSOIN or ESSOIGNB. An excuse 
for not appearing in court in pursu
ance of the summons contained in a 
writ. The causes of excuse called 
essoin were many. The principal 
one was de i'!firmitale, and this was 
of two kinds: one d, infirmitatl tleni
endi j the otber de infirmil4t1 reS//
antiM j of which the first was after
wards called de malo wnitndi. - 1 
Reeve,', E"g. Law, 116; 3 BI. 278. 

ESSOIN DAY OP THB TBRK. 
Formerly the first general return day 
of the term was called tbe essoin day, 
because that was the day on which 
the court sat to receive essoina or ex
cuses for those who did not appear 
in court according to the summons 
contained in the writ; but the person 
summoned had three dsys' grace be
yond the day named in the writ in 
which to make his appearance, and 
if he appeared on the fourth day in
clusive, quarto die poIt, it was suffi
cient; but when esso; ... were no longer 
allowed to be cast in personal ac
tions, the court discontinued sitting 
on that day. Still luch _in-day 
was until the 11 Geo. 4 & 1 Will. 4, 
c. 70, s. 6, for many purposes con
sidered as the first day of the term. 
The essoin-day is, however, now done 
away with for all purposes as part of 
the term,-3 BI. 278; 1 Arch. Pract. 
97. 

ESSONI.A.TOR. He who cast an 
essoin, or alleged an excuse for not 
aPJlBaring in court according to the 
exigency of the writ, was so termed. 
See tit. Casti"g an Essoin. 

DigitIZed by Google 



EST 169 ) EST 

ESTA.BLISHMENT OP DOWBR. 
The assurance or setdement of dower 
made to the wife by the husband be
fore or at marriage j in the same 
sense as the lUSignmen t of dower is 
the setting it apart by the heir after 
the death of the husband.-Britton, 
102,103. 

ESTA.TE (Fr. utat). This word as 
used by law writers has a much more 
comfrehensive signification than it 
has 10 common rarlance. When a 
person speaks 0 his estate in ordi
nary language, we understand simply 
a certain portion of land, a certain 
mansion, or a certain number of 
houses, to which he applies this term j 
but in law phraseology we understand 
by the word "tate not merely the COl'

p_l .ubatance of lands and tene
ments, but the interest which one has 
in them. Preston defines the word 
ealate to be "the inter"t which any 
one has in lands, or in any other 
subject of property; and this is how 
the word is generally understood by 
law writers. This word is called in 
Latin statUI; it signifying the con
dition or circumstance in which the 
owner stands with regard to his pro
perty. The word IState then IS a 
general term, being applied to every 
species of property which a man may 
have an interest in; but when the 
law wishes to particularise the kind 
of property of which an estate con
sists, it adds to the word estate some 
adjunct or additional expression. 
Thus, when the property of which 
the -estate consists is of a personal 
nature, i. e. when it consists of goods 
and chattels, and other moveable ar
ticles which may attend the-peTSl»& of 
the owner, it is denominated perSOMI 
utate; and, on the other hand, when 
the property of which an estate con
sists is of a real or permanent na
ture, i. e. when it consists of lands, 
tenements, and other inheritable pro
pertY which cannot be moved here 
and there, but is fixed and perma-

nent, it is denominated real estate. 
Again, when the law wishes to par
ticularise the value, importance, or 
extent of an estate in lands, &c. or 
in other words, wishes to show what 
quantity of interest the owner has in 
his lands, &c., it -also adds to the 
word utau some qualifying adjunct 
or additional expression; as an estate 
in fee, an estate tail, an estate fin' 
lifB, an estate fM yeaTS, &c. Thus, 
if A. grant B. a lease of certain 
premises for twenty-one years, the 
inUrest which B. acquires in these 
premises is his BltaU, and the par
ticular kind of interest which he 80 

acquires is termed an estate fM years. 
This word being one of the most 
important i1fthe lawyer's vocabulary, 
it IS particularly desirable that the 
reader should arrive at a clear and 
definite idea of its import. The word 
then in its most comprehensive sense 
signifies the interest which a person 
has in any subject of property what
ever; 80' that the idea which the 
word e,tate gives rise to in the lawyer'S 
mind is of an immaUrial, not of a 
material nature; it conveys to his 
mind the idea of an interest in pro
perty, and not the substantial pro
perty itself, which is only the object 
of that interest. This distinction is 
of the utmost importance, and is ab
solutely necessary to be kept in view 
in order to understand the nature of 
the different estates as they are treated 
of by our law writers. The first di
vision of the subject arises out of the 
distinction which our law makes be
tween property of a transitory or 
moveable nature, and property of a 
stationary or immoveable nature; or, 
in other words, between goods and 
chattels, and between lands and te
nements. The former species of pro
perty, on account of its mobility and 
Its capacity of being carried away 
with the person of the owner whither
soever he pleases to remove it, is 
thence denominated personal pro
perty j while dle latter species of 
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property, on account of its immo
bility and incapacity of being moved, 
being regarded by the law as posse811-
ing a more real and subatantial cha
racter, is thence denominated real 
property. The inUrat, then, which 
a person has in such personal pro
perty is denominated perronal estaf<t, 
while the interest which a person has 
in real property is denommated real 
ataf<t. We shall now dismiss the word 
elfaf<t as used in reference to personal 
property, and consider it only with 
reference to real property, with which 
the word is more commonly associ
ated. An estate in lan!!s and tene
ments may be considered, 1. In re
ference to the nature of the owner
ship. 2. In reference to the quan
tity of interat of which the estate is 
composed. These appear to be the 
most natural divisions, and those 
which more particularly demand con
sideration. 1. Then with regard to 
the nature of the ownership. There 
are two species of ownershIps in this 
country, viz. the legal and the equit
able; that is, there may be two owners 
of the same land, each having an 
estate in the land at the same time, 
thou~h by different titles: the one 
acquIring his title by operation of 
law, the other by operation of equity j 
and thence the one is said to have 
the legal e.tate, the other the equitable 
estate. Thus a person to whom lands 
are conveyed (i. e. a trmtee) to hold 
them in trust for another, is refPU"ded 
as the owner of those lands In the 
eye of the law; but he for whose use 
or benefit they are held (i. e. the mtui 
que trust) is regarded as the owner in 
the eye of equity. Itt this instance the 
trustee is said to have the legal estaf<t, 
and the catu; que trust the equitable 
estate. From what has been said with 
reference to the division of owner
ship, it is not to be understood that 
the ownership in lands always as
sumes this two-fold character; on the 
contrary, the legal and the equitable 
ownerships are generally united in 

the same person, viz. in the abaolute 
owner of the lands; this division, 
however, frequently exists, being 
created to answer particular purposes, 
and is discussed here, in order to ex
plain to the reader the meaning of 
the words legal and equitable, as~
plied to the word BIIaf<t. It is h 
to be expected that the reader . I 
fully understand this subject unless 
previously acquainted with the hiS
tory of uses and trusts, and, there
fore, we will not enlarge upon it, but 
will proceed to the second division 
of the subject, viz. 2. In reference 
to the quantity of inf<trut. The quan
tity of interest which a person has in 
lands is measured by its duration, or, 
in other words, by the length of time 
for which it is to endure. When it 
is said that a man has an estate iD. 
lands, nothing further can be under
stood than that he has an interest in 
lands, but what quantity of interest 
he has in them, or in other words, 
for what period his interest in them 
is to endure, is unknown, and cannot 
be determined without associating 
with the word estaf<t some adjunct or 
additional expression adapted topoint 
out or limit the time for which it is 
to be enjoyed. Thus a person who 
has an unlimited interest in lands, 
that is, one who, in ordinary language, 
would be called the absolute owner 
of lands, is said to have an estate in 
fee simple. He who has an interest 
in lands, &c. which is not absolute 
and unlimited, but is confined within 
certain limits, and is subject to cer
tain restrictions, is said to have an 
estate tail. So when an interest in 
lands, &c. is to endure only for life, 
it is termed an estate for liJi; when 
it is to endure for a certain number 
of years, it is termed an estate for 
year.; when during the will of the 
parties, an estate at will, and so on; 
the quantity of interest, or the du
ration of the estate, always being 
ascertained and pointed out by cor
responding. words. By way of reca-
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pitulation, the word nfllte llipifies 
the iutereatwhich a perlon has lD any 
subject of property whatever; when 
the property is of a personal nature, 
the interest therein is denominated 
,.,.1DIIIIl atate; when of a real na.
ture, real atate. Real estate may 
be considered with reference to the 
ownership therein, which sometimes 
assumes a twofold character, the one 
deriving its effect from law, the other 
from equity; and thence respectively 
denominated the Ugal and the /IIl,,;t. 
alii, estate. Lastly, it may be con
aidered with reference to the quantum 
or duration of the interest of which 
it is composed, which is expressed 
by various apPrDJIriate adjuncts be
ing associated WIth the word atate, 
aignificant of such quantum or du
ration. It may be as well to observe 
that although the word "tate in its 
most comprehensive and in its most 
ordinary legal siguification, siguifies 
an interest in property, yet for the 
purposes of local description, it is 
frequently used in its more familiar 
acceptation to si~fy the substance 
of lands and tenements, &c.-See 
Prerttm em E.tata; 1 Crum, 66. 

ESTOP, To. See tit. E.toppel. 

ESTOPPBL (from the Fr. ~IOIl"", 
to stop.) A man is sometimes pre
cluded in law from alleging or deny
ing a fact, in consequence of his own 
previous act, allegation, or denial to 
the contrary; and this preclusion is 
called an aMppel. 1 t may arise either 
from matter of record, from the deed 
of the party, or from matter in pai., 
i. e. matter of fact. Thus any alle
ption of fact, or any admission made 
lD pleading, will preclude the party 
from afterwards contesting the truth 
of the matter so alleged or admitted, 
upon the trial of the issue in which 
such pleading terminates; and this 
is called an atoppel by matter of re
cord. As an instance of an estoppel 

by dad, may be mentioned the case 
of a bond reciting a certain fact; the 
party executing that bond will be 
frecluded from afterwards denying 
In any action brought upon that in
strument the fact so recited. An 
example of an estoppel by matter in 
pai' occurs when one man has ac
cepted rent of another, in which case 
he will be atopped from afterwards 
denying in any action with that per
son, that he was at the time of such 
acceptance his tenant.-Stepla4n em 
Pll4ding, 222. See also tit. Maller 
of ll«ortl. 

ESTOPPBL BY RECOIlD. See tit. 
E.toppel. 

ESTOPPJlL IN P.us. See tit. E.
toppel. 

ESTOVBRS (from the Fr. ~tof!"', 
to furnish, &c.) Necessaries or sus
tenance; although as UIIed by our 
law writers it seems to signify more 
particularly wood. Thus common of 
"'over_ is a liberty of taking wood 
for the use or furniture of a house or 
farm from oft' another's estate.-2 Bl. 
36. This word also sometimes sig
nifies that allowance which in case 
of a divorce a tnenla It tlk.,.o is made 
to a woman for her support and main
tenance out of her husband's estate. 
-1 Bl. 441. 

ESTOVBIlIIS HABENDIS, Writ tU. 
A writ which lies for a woman who 
has been divorced a tnenla ,t thoro, to 
recover her estovers from her former 
husband.-l Bl. 442. See title E.
toutr •• 

ESTRAYS (from the Fr. atrayeur). 
Such valuable aninlals of a tame na
ture as are found wanderin~ or stray
ing in any manor or lordship, and no 
man knows the owner of them; in 
which case the 1a.wgives them to the 
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king, as the general owner and lord 
paramount of the soil, in recompense 
for tbe damage wbich they bave done 
therein; they, however, most usually 
belong to the lord of the manor, by 
special grant from the crown.-'&c • 
..tbr.; 1 Bl. 297. 

ESTREAT <.ztractum). The true 
copy, note, or duplic.ate of an ori
ginal writing; as of amerciaments or 
fines set down in the rolls of a court, 
to be levied by the bailiff or other 
officer of every man according to his 
offence.-F. N.B. 07, 76. The office 
of clerk of tbe .meaQ was abolished 
by 7 Will. 4 & 1 Vict. c. 30.-1 Arch. 
Prace.21. 

ESTREATED. Is commonly used 
in reference to recognizances, wbicb 
when forfeited are said to be "fr8lJud, 
apparently from the Book of Estreat&, 
in which they are set down. See tit. 
E.,r,at. 

ESTREPE (from the Fr. "tropier, 
to mutilate). The damaging oflands 
or woods by a tenant for life, to the 
prejudice of him inreversion.-Cow.l. 

ESTREPEMENT or ESTREPA
MENT. The offence of utreping.
See tit. Estrepe. 

ESTREPEMENT, Writ of. A writ 
which lay against a tenant for life 
wbo bad committed damage or injury 
to the lands or woods of his rever
sioner. See tit. Eltrepe. -

ET HOC PARATUS EST VERI
PICARE (and this he is ready to w
rifY). Words used at the conclusion 
of common law pleadings which con
tain new affirmative matter, express
ing the willingness of the party so 
pleading to establish by proof tbe 
matter be has alleged in his plea. 
When a pleading so concludes, it is 
technically said to "conclud. with a 
wrj/ication," in contradistinction to 

a pleadingwhich simpl,deniesmatter 
alleged by the Opp08lte party, and 
which i. said to "conclude to the 
counh'y," the conclusion of such a 
plea simply being "and of this tbe 
defendant puts himself upon the 
country." 

EVENINGS. The delivery at .wn 
or night of a certain portion of grass 
or com or underwood to a customary 
tenant who ;performed his usual ser
vice of cutting, mowin~, or reaping 
for his lord, a8 a gratwty or encou
ragement for the performance of his 
bounden service.-Cowel. 

EVIDBNCE (etlidentia). It would 
be foreign to the design of this work 
to enter into the various distinc
tions as to what is, and wbat is not, 
legal evidence to a jury; the object 
here is to convey to the reader 
a clear idea of the word evidence. 
In its general sense, then, etlidence 
mar be said to signify any matter 
whIch is brought forward for the 
purpose of ascertaining the truth of 
any particular fact, or of any point 
in issue. I t is called evidence be
cause thereby the point in issue is to 
be made evident; for probatu",,, d.
bent '"' evidentes " pet'spicue.-3 
BI.367. 

EWAGE (from the Fr. eau, water). 
A toll paid for water-passage. The 
same as aquage.-Cow.l. 

EWBRICB. Adultery; from the 
Sax. ewe, i. e. marriage, and bryce, 
i. e. to break.-Cowel. 

EwE. A law. It is mentioned 
in the laws of William I.-Cowel. 

Ex CONTRACTU, Actions. See tit. 
ContrlWtu. 

Ex DBLICTO, Action.. See tit. D.
licto. 
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EXA.CTOR RBGIS. The king's ex
actor. It is sometimes understood 
for a sherifE-Black Book in th, Er
cheq. 

EXAMINANT. A party who un
dergoes, or has to submit to an exa
mination, is sometimes so called. 

EXAMINATION in Cha'ICery. See 
tit. Suit in Equity. 

EXAMINERS in Chancery. See tit. 
Suit in Equity. 

EXANNUAL ROLL. A roll where
in (in the old way of exhibiting the 
sheriff's accounts) the illeviable fines 
and desl?erate debts were transcribed; 
and which roll was to be annually 
read to the sheriff, upon his account, 
to see what might be gotten.-Cowel. 

EXCBPT, To. See tit. Exception. 

EXCBPTION. This word seems to 
have much the same meaning as the 
word" objection." Thus a plaintiff 
is said to except to the bail put in by 
a defendant, when he objects to their 
sufficiency on the ground of their not 
being sufficientlyresponsible persons, 
or upon any other ground. So, when 
a plaintiff in a suit in equity objects 
to the sufficiency of the defendant's 
answer, he is said to except to the 
same for insufficiency; and when he 
formally draws up, or sets forth such 
parts of the bill JIB he conceives to be 
unanswered, and prays that the de
fendant may put in a full answer 
thereto, such formal statements are 
termed the exceptiom to the defend- ! 

ant's answer.-Goldmait1&', Eq. 190; 
Smith', Ch. Pr. 

EXCBPTION, Day of. Formerly 
when essoins were allowed in per
sonal actions, if a defendant did not 
appear, or cast an essoin on the first 
general return day of the term (which 
was called the essoin day) the plain-

tiff on the· next day might have en
tered an exception, and obtained a 
n, recipiatur, to prevent the defend
ant's essoin from being received. 
From this exception so taken and 
entered, the second day after the re
turn of the writ was called the tky of 
exception.-l A.rch. Prad. 98; Tom
lin .. 

EXCEPTION in Chancery. See tit. 
Exceptioll. 

EXCEPTION in Deeds • . An excep
tion in a deed is a clause in the pre-. 
mises of a deed, whereby the grantor 
excepts something out of that which 
he has before granted, by which 
means it does not pass by the grant, 
and is severed from the things 
granted; as where the subject of the 
~ant is a house, a particular room 
In such house might be excepted out 
of the same, &c.-4 Cruise, 289. 

EXCBPTION to EvitUnce. See Bill 
of Erception,. 

EXCHANGB OP LANDS. An ex
change of lands is a mutual grant of 
equal interest, the one in considera
tion of the other. As if there be two 
men, and each of them is seised of 
the same quantity of land in the same 
county, and they mutually grant their 
land to each other in exchange.-4 
Cruise, 80. 

EXCHBQUBR (from the Fr. uche
quier). The Court of Exchequer is 
a very ancient court of record, and 
was established by William the Con
queror as a part of the aula regis, 
though regulated and reduced to its 
present order by King Edward the 
First; and was Intended principally 
to order the revenues of the crown, 
and to recover the king's debts and 
duties. Camden says that this court 
took its name from the table at which 
the judges sat, which was covered 
with a chequered. cloth, resembling a 
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cheu-board, and OIl which, when 
certain of the king'a accounts Weft 

made up, the sums Weft marked and 
ac:ored with countel'll. This court 
W81 formerly divided into a court of 
equity and court of common law. The 
court of equity was held in a place 
called the Exchequer Chamber, usually 
before the Lord Chief Baron, who by 
67 Geo. 3, c. 18, was empowered to hear 
and determine alone all causes, mat
ters and things at any time depend
ing in the Court of L:CMqun '" a 
c:ourt of equity. Since the uniformity 
of process act, 2 Wm. +, c. 39, the 
gmtr,d business transacted on the 
common law side of the L:cMqutr is 
much the same ss that which is trans
acted in the other courts of common 
Iaw.-3 BI. 40+; 1 A.rch. Pract.610; 
Camtim, Brit. 113. 

EXCHBQUBR CH.urBEa. The 
court in which tbe equity business of 
the Court of Exchequer was formerly 
transacted was so called; but since 
the abolition of the equity side of the 
Court of Exchequer, it is the name 
given to the court of appellate juris
diction, before which proceedings on 
writs of error are beard and deter
mined. 

EXCHBQUER OP PLEA.&. See tit. 
L:cMqun'. 

EXCHBQUBR, Court of. See tit. 
L:CMqutr. 

EXCISB (from the Belg. acciiM, 
tribute). The excise duty is a tax or 
impost charged by government some
times upon the consumption of a 
commodity, and sometimes upon the 
retail sale ofit.-l Bl. 318. 

EXCLUSAGIUH. A payment due 
to the lord for the beneftt of having 
a sluice.-Cowl. 

EXCOHHBNGBHBNT. A law 
French word, and in the 23 Hen. 8, 

c. 3, lrigniies __ II1IiIaioa.

Cowl. 

EXCOHHUNICATO CAPIBNDO. A 
writ which issued to the sheritr of 
the county, commanding him to take 
an trtommwaicaNd person, and im
prison him in the county gaol, be
cause within forty days after the 
sentence bad been publisbed in the 
church the otrender would not sub
mit and abide by the sentence ofthe 
spiritual court. And he remained in 
prison until he was reconciled to the 
church, and such reconciliation cer
tifted by the bishop; under which 
another writ, de uCOfIImullicatodeliber
a"dtJ, issued out of Chancery to de
liver and release him; but when such 
person would not become reconciled, 
but still remained obstinate in re
sisting the sentence of the spiritual 
court, and afterwards had been un
lawfully delivered from ·prison before 
having given caution to obey the au
thori ty of the church, then a writ 
ezcommunicato rteipimldD is iBBUed, 
commanding the sheritr to seek after 
the otrender and imprison him again. 
-Reg. ong. 67; F. N. B. 62; 3 
BI.I02. 

EXBCUTB, To. To perfurm, carry 
out, carry into force, complete. Thua 
a man ia said to _fir a deed, when 
he signs, seala, and delivers it; there
by rendering the instrument so far 
complete 81 to give force and opera
tion to its content& So a sheritr is 
said to ,:recut, a writ, when he per
forms or carries out the command of 
the court therein contained, and the 
writ itaelfis then said to be ezecuflrd; 
that is, ita terms have been obeyed, 
or performed, or carried into force by 
the sheriff. See also tit. E:recuNd and 
Eftcutory. 

EXBCUTBD and EXBCUTORY. 
E:recuNd signifies performed, done, 
completed, _ in existence, "0111 in 
poaaeaaiOD, &c. Lecutory signifies 
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that which is fIOt,., ~ed, com
pleted, done, or now lD existence, but 
which, according to all moral proba
ltility, tDiU INI at some future time. 
Thus a contract is aaid to be either 
eucuted or ezuutory; as if A. agrees 
to change horses with B., and they 
do it immediately, in this case the pos
session and the right are transferred 
together, and the contract is aaid to· 
be 6.l'BCuted, i. e. performed and com
pleted: on the other hand, supposing 
they agree to change next week; here 
the right only vests, and their recipro
cal property in each other's horse is 
fIOt yet in ~, and this then is a 
contract executory, i. e. not yet com
pleted, but in contemplation of being 
80; hence it is, that a contract ue
llUted, is aaid to convey a chou in po.
seaima, i. e. the possession of the 
thing i and a contract executory, only 
a chole in aclion, i. e. a thing for which 
a person may bring his action. The 
words eS'BCUtea and eaecutary, as ap
plied to estates, bear much the same 
meaning; thus an estate eS'BCuted sig
nifies an estate flOW in poaarion, 
whereby a present interest passes to 
and resides in the tenant, fIOt depend
ing 01& any .ubsequent circulllltanC8 or 
contingency, which would be the case 
if it were an estate _tory. So also 
an executed fine (of which nature was 
the fine s~ c~izance de droit come 
ceo, &c.) s~ed such a fine as con
veyed nothlng but an absolute estate, 
and gave the cognizee lit once a seisin 
in law, without livery or any other 
ceremony to" performed. An exe
cuted remainder signifies a w.ted re· 
mainder, as where the estate is invari
ably fixed, to remain to a determinate 
person; after the particular estate is 
spent, and which nothing can defeat 
or set aside; whereas an ImCUtory or 
contingent remainder is limited to 
take effect either to a dubious and 
uneertaiD JMI'IOI&, or upon a dubious 
and uncertain event; so that the par
ticular estate may happen to be de
termined without the remainder ever 

taking efFect. An uecutory clnilBis 
such a disposition of lands by will, 
that therebyflOestateMts at the death 
of the devisor, but depends on some 
future contingency. From the above 
numerous examples it is hoped that 
the reader will be able to form some
thing like an accurate idea of the 
words IS'BCUted and executory; and he 
will bear always in mind that the one 
implies something already done. per
formed, or completed, or something 
which is now in possesaion or exist
ence; and that the other implies 
something not yet completed or per
formed, something not yet in POS3es

sion or existence, but which ma,Y or 
may not be so at some future time, 
according to circumstances. 

EXBCUTION (_uno). The act 
of putting the sentence of the law 
into force, or, in other words, of car
rying it into e.recution. This takes 
place after the jury have delivered 
their verdict, and is performed in 
difFerent manners, according to the 
nature of the action upon which it is 
founded, and of the judgment which 
has been recovered. It is usually 
performed by isauing a tDrit of lUCY

lion, according to the nature of the 
case, directed to the sherifF of the 
county wherein the defendant resides, 
commanding him to carry into exe
cution the sentence of the law, ac
cording to the tenor of the writ.-3 
Bl. 412. See also tit. &ecute. 

EXBCUTIONB PACIBNDA. A writ 
commanding IUculion of a judgment. 
-Reg.Orig. 

EXBCUTIONE PAOIBNDA IN WI
THBRNAMIUM. A writthat lies for 
ta1cing in _Cion the cattle of a man 
who had previously conveyed out of 
the county the cattle of another, so 
that the sherifF who had authority to 
replevy them, was unable to execute 
hischarge.-Rlg. 0rig.82; Cowl. 
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EXBClITIONB JUDICII. A writ 
directed to the judges of an inferior 
court after a writ of error haa been 
brought to reverse the judgment 
thereof, commanding them to pro
ceed on the judgment, notwithstand
ing the writ of error.-l Arch. Pruct. 
64+. 

EXBCUTOR. An encutor is a per
son appointed by another in his last 
will and testament, to perform or ue
cute the commands and directions 
contained therein after his decease. 
If the person whom the testator so 
appoints is a female, she is termed 
an ,.'ecuw; and if a stranger takes 
u~n himself to act as executor, 
WIthout any just authority, he is 
called in law an executor de 11m tort 
(i. e. of his own wrong), and is liable 
to all the trouble of an executorship 
without any of the profits or the ad
vantages.-2 BI. 603; ToUer, 37. 

EXBCUTOR DB SON TORT. See 
tit. Em:utor. 

EXECUTORY ESTATB. See tit. 
E:recuted and E:ucutury. 

EXECUTORY DEVISE. See tit. 
Eucuted ond &ecutury. 

EXBCUTRIX. See tit. &ecutor. 

EXEIIPLIPICATION. In law a 
copy or transcript: thus an uempli
ficatitm of a recavery, signifies a copy 
or transcript of the recovery roll; an 
enmplification of Utter. patmt, a copy 
or transcript of letters patent made 
from the original enrolment.-2 BI. 
634; 1 Arc/ •• Pract. 366. 

EXEMPLIPICATIONE. Awrit 
granted for the exemplification of an 
original writing or record.-Reg. Orig. 
290. 

EXBRCITUALB. This word waa 

formerly used to signify a heriot.
Leg. EdVl. C",if. 

EXPRBDIA.RB (from u and the 
Sax. frede, JWGu). To break the 
peace, by committing open violence 
or otherwise.-Leg. Hen. 1, c. 31. 

Ex GRAVI QUBRBLA. A writ 
that formerly lay for a person to 
whom any lands or tenements in fee 
within a city, town or borough were 
devised by will, and the heir of the 
devisor entered and detained them 
from him.-F. N.B.198; C_I. 

EXHIBIT, An. A term frequently 
employed to designate any particular 
document which, in the course of a 
cause, is e,thibited or produced by 
either of the litigant parties. For 
the purposes of convenience such do
cuments, when numerous, are usually 
marked with some letter of the al
phabet, and are then referred to as 
"exhibit A" or "exhibit B," &c. 

EXHIBITION. A term in the 
Scotch law, applied to an action for 
compelling the production of writings, 
&c.-TomUn •• 

EXIGBNDARIBS. 
genter. 

See tit. Eri-

EXIGBNT or EXIGI PACIAS. A 
writ which is made use of in the pro
cess of outlawry. The writ of B.l igi 
facia. and process of outlawry as now 
used are founded on the statute of 2 
Wm. 4, c. 39. It is a judicial writ 
commanding the sheriff to demand 
the defendant from county court to 
county court until he be outlawed, or 
if he appear then, to take and have 
him before the court on a day certain 
in term to answer to the plaintiff's 
action; but if he does not appear, 
and is returned quintouactm, he shall 
then be outlawed by the coroners of 
the county. It is called erig".t be
cause it exactl or requires the party 
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to appear to answer the law. When 
the writ of exigent is used as a writ of 
execution, that is, after judgment has 
been given against the party, then it 
may issue after the return of one 
capia.; but when before judgment, 
then it must not be issued until the 
return of a capia., an alias, and a 
plurie.. The writ of srigent lies also 
in an indictment for felony where the 
party indicted cannot be found.-3 
Bl. 2S4; 4Inst.177. 

EXIGBNTBR. An officer of the 
Court of Common Pleas, whose duty 
it was to make out the exigents and 
proclamations in the process of out
lawry. This office was abolished by 
7 Wm. 4 & 1 Viet. cap. 30.-Cowel; 
1 Arch. Pract. 21. 

EXIGI F ACU.S. See tit. Erigent. 

EXILIUM. Waste, destruction, 
spoiling, &c. and as used in the sta
tute of Marlbridge, Hen. 3, c. 2S, it 
seems to signify the injury done to 
an estate in respect of the tenants, by 
altering their tenure or condition, by 
ejecting, advancing, remitting, &c. 
and in this sense also Fleta uses it.
Cowsl; Flela. 

EXITUS. Issue, child or children, 
offspring. The word is also used for 
the rents or profits of lands or tene
ments.-Cowel. 

EXLBGALITUS. One who is pro
secuted as an outlaw.-Cowel. 

Ex MBRO MOTU. Words which 
are formally used in the king's char
ters, &c. signifying that what is con
tained in the charter is granted of his 
aum free wiU and motion, without the 
interposition of any other party.
Kitchen, IS2. 

Ex ORICIO. Officially, by vir
tue of office; thus a justice of the 
peace may not only grant surety of 

the peace when applied to for that 
purpose, but he may demand and 
take it u officio (i. e. by virtue of his 
office) at discretion. So informations 
at the suit of the king filed by the 
Attorney General, by virtue of his 
f!lJice, WIthout applying to the court 
wherein they are to be filed for leave 
so to do, or without I\'iving the de
fendants any opportumty of showing 
cause why they should not be filed, 
are called u officio il!l;"'matiom.
Cowel; Dalt. 270. 

EXONBRATIONB SBCTlE. A writ 
that lay for the king's ward to be free 
and disburdened of all suit, &c. to 
the county, hundred, leet, or court 
baron, during the time of his ward
ship.-.!o'. N.B.lSS. Soifamanhave 
lands in divers places in the county, 
and he is constrained to come to the 
leet where he is not dwelling, when 
he resides within the precincts of any 
other leet, &c. he shall have this writ 
to the sheriff to discharge him from 
coming to any other court leet, than 
the one which is in the hundred 
where he dwells.-New Nat. Brev. 
3S2. It also lay for persons who had 
been distrained for not coming to 
court leets, for the lands belonging 
to their churches; and for a woman 
holding land in dower if she had 
been distrained to do suit of court 
for such land when the heir had 
lands sufficient in the same county. 
-F. N. B. 394. 

EXONBRETUR. When a defend
ant is rendered to prison in discharge 
of bis bail, the entry which is made 
on the bail piece signifying that the 
bail are UOll8l· .. ted is termed an exo
neretur.-l Arch. 2S0. 

EXPARTB. Of the one part, 
partly. Thus an uparte statement 
IS a statement made by one party 
only; an exparte application to the 
court, is an application made by one 
party only; an exparte commi~sion in 

IS 
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chancery, is a commission taken out 
and executed by one Bide or party 
only.-C_l. 

EXPARTB TALIS. This is a writ 
that lies for a bailiff or receiver, who 
having auditors assijpled to hear hi' 
account, cannot obtam of them rea
sonable allowance, but is cast into 
r:;~n by them.-Ia Terma de la 

EXPBCTANCY, ElMIft in. Estates 
whereof the owner has not the pre
_I possession or right of enjoyment, 
but of which he 'J pec" to have the 
future possession and enjoyment. 
Such are estates in remainder and 
reversion.-2 BI.16S; 2 Cruile, 2S7. 
See also tit. ErpecMnt. 

EXPBCTANT. Awaiting, or look
ing forward to a given event. Thus 
if A. convey land to B. for life, with 
remainder to C. in fee, the estate or 
interest which C. would thus acquire 
in the land would be said to be ,r
peelant upon the determination ofB.'a 
estate for life; and the estate or in
terest itself which C. would acquire 
under such a conveyance would be 
called an "estate in expectancy." 
See also tit. ErpeCMncy. . 

EXPBDITATB (apeJittrre). In the 
forest laws signifies to cut out the 
ball of dogs' fore feet, for the preser
vation of the king's game; and every 
one who kept any great d~. not ex
peditated forfeited three shillings and 
fourpence to the king.-C_I. 

EXPBNDITOR8. Officers appointed 
by the commissioners of sewers to 
e:rpend or disburse the money arising 
from the sewers' rate, when the same 
has been received by them from the 
collectors, towards payment of the 
repairs and amendments ordered by 
the commissioners to be done.-S7 
Hm. 8, c. 11; C_l. 

EXPBlfS.B LITIS. 'fhe uperun, 
or, as they are usually called, the 
eon. tf /I • .,it, which are allowed to 
the succeuful party in an action. 

EXPBN818 MILITUK LBV ANDI8. 
A writ directed to the sheriff for levy
ing ,,,- 1l11ovxmC// for "'tigh" of the 
parliament.-Reg. Orig.I9I. 

EXPBN818 MILITUK NON LB
V ANDI8, &c. A writ prohibiting the 
sheriff from levying any allowance 
for the knights of the shire upon 
those who hold in ancient demesne. 
-R'g. Orig. 261. 

EXPLBB8. See tit. &pial. 

Ex POST PACTO. From an after
act; after a deed is done. ThuB an 
act done, or an estate granted, may 
be made good by matter ez poalfllCID, 
though it was not so before. £z poR 
facto law are Buch as are made to 
operate uponfllc" committed previ
ously to the making of such lawa, 
and may therefore be said to be re
trospective in their operations; such 
for example as the revenue acts, 
which impose duties u.Poo. goods from 
a certain day named 10 the act, and 
previously to its pasaing.-8Rq.I46. 

EXPRB8I COLOU:a. See tit. elf
lour. 

EXTBND (eztmder,). Upon some 
prosecutions given by statute, as in 
the case of recognizances, or debts 
acknowledged on statutes merchant, 
or Btatutes staple, pursuant to the 
statutes IS Edw. 1, de mercatorihtu, 
and 27 Edw. S, Co 9; upon forfeiture 
of'these, the defaulter's body, lands 
and goods may all be taken at once 
in execution to compel the payment 
ofthe debt; the writ of execution in 
this case is usually called an ellent or 
'ltendi facitu, because the sheriff is 
to cause the lands, &c. to be valued 
or . appraised to their full ,ztended 
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value, before he delivers them to the 
plaintiff, in order that it may be cer-
ta kno ow so he d OIl 
b 0 sfied, d thi alled d-
ing the lands.-3 Bl. 420. 

TEN ACIA See t r-
Und. 

E TENT A writ • ued of 
t ourt xch to er 
debts due rrectlyor 1D ectly 0 he 
crown. It is either "in chief" or 
" • 0 d;" ,,0 medi t "or f nded 
o evio roce gs b ore 
faCia' or ot erwise. IS "in elf" 
when issued to recover debts due 
dir tly to h crow d is either 
in first cond ee: in 
the first w en issue again he 
crown debtor himself, and in the 
se d whe ° ued i st a debtor 
o crow btor, m th e-
roga ve en es the wn to or 
a debt of its own. It is "in aid" 
wh issued b a crown debtor for 
th cove f his t, 0 a 
surety of a pnncip btor he 
crown, who has paid the debt, against 
su h rinei lIt is "immediate" 
w issue the nstan on 
an a davi dang, hat t bt 
is likely to be lost. By virtue of the 
p ative the extent takes rece-
II of al cutio t the of 
su J ts, i ted b the yof 
delivering such execution to the 
sherifl:-Ba L Pro 687 

EXTENT IN AID. See tit. Ertel/to 

TENT CHIE See' r-

EXTINGUISHMBNT. The putting 
a to, guis or ng 
e t. 

L-tinguishfMlltojCommon is effected 
by purchasing lands in which a pcr-
80 s a on a dant by 
a one easin co in 

one acre, which is an extinguishment 
of the whole common. 

rlin", mlmt apyho hen 
pyho comnu any hich 

denotes his intention to hold no 
longer of his lord, and which amounts 

dete ation is wi 
lIi,tgu mlmt 0 bt. ere a 

frmtJ W who is a creditor takes the 
debtor to husband; or where there 

two j oblig a b and 
oblig arrie of ; or 

where a person is bound to a feTTUl 
.ole and another, and she takes the 

or to band all th ases 
debts be guishe 

Eltinguishmellt f!f Eltates. If my 
tenant for life makes a lease to A. 

fe, re nder and eirs, 
I reI to his er iSM' 

my right to the reversion, and shall 
enure to the advantage of B.'s re-

der, ell as .'s p ular 
eo 

Ertingui.hment oj SBnJiCeI. When 
the lord purchases or accepts parcels 

e ten y, ou whic en-
servi 8 to aid ne ; 

excepting when the service is pro 
bono publico, in which case no part is 

guis -LB mel Ley; 
.326 • Lit 

EXTIRPATIONE. A judicial writ 
lay a st hi 0 af ver-
faun inst for 1 &c. 

maliciously overthrows any house or 
trees upon it to the great damage 

eof; y bot er an fore 
gmen ego J 3, Ii 

EXTRA COSTS. Such costs as the 
iar msta of case 
ren it n sary cur, 

but which do not necessariIy arise out 
of the ordinary proceedings of the 

suc the ex es of 
esses hav n su aed 

to attend the trial, money paid to 
them for their loss of time, consulta-

fees unse urt fe nd a 
ety 0 era. d as t mas-
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tera of the courts in taxing the par
ties' costs do so upon a view of the 
proceedings, tbey require that all 
extra expenses or costs incurred, 
which do not appear upon the face 
of the proceedmgs, such as those 
above instanced, should be verified 
by affidavit, and which affidavit is 
thence termed an ,,:tJidavit of incr-. 
-2 Arch. 1163; Bagley, 206. 

EXTRA .JUDICIAL. Any act done 
b)' a judge beyond his proper and le
gitimate authority is an extra judicial 
act; or any thing which he may do 
which is not regular in the proceed
ings of a court is termed extrajwiicial. 

EXTRA PAROCHIAL. Out of the 
bounds or limits of a parish; which 
many places are, and are thence ex
empt from the duties of a parish.-
1 Bl. 114. 

EXTRA VIAH. See tit. New .A.,
.ignment. 

EXTRACTA CURIA The cus
tomary dues, fees, and amercements 
of a court, or the profits of holding 
the same.-Ken. Paroch • .A.ntiq. 672. 

EXUPERARE. To overcome, to 
apprehend, or to take.-LBg. Edm. 
cap. 2. 

EYRB. See tit. En-.. 

F. 

FABRIC LANDS. Lands given to
wards the support, maintenance, re
building, or repairing of cathedrals 
and churches; mentioned in the act 
of oblivion, 12 Car. 2, c. 8.- COUIII. 

FACTOR and BROJtBR. An agent 
employed for commercial purposes is 

either a factor or a broker. A factor 
is employed either by a foreign or 
home merchant, or other person, and 
is entrusted with the possession and 
apparent ownership of the goods to. 
be sold by him for his principal. A 
broker has not the custody of tbe 
goods of his principal; he is merely 
empowered to effect the contract of 
sale or {lurchase, in consideration of 
a commISSion or reward called bro
kerage, and when he has done this he 
isfunctwofficio-2 Camp. 343. There 
are two kinds of factors, viz. hotn4 
and foreign factors. In England a 
man is called a home factor when both 
he and his principal reside in this 
country; whilst a foreign factor is 
said to be one who, whether residing 
in England or abroad, is commis
sioned by a principal belonging to a 
different state or country from that 
in which the factor himself resides. 
The chief points of difference between 
a factor and a broker are, that a fac. 
tor may buy and sell either in his 
own name or in that of his principal ; 
a broker must in general contract in 
the name of the latter. A factor has 
the possession, management, and 
control of all goods which he buys 
or sells for his principal; a broker, 
on the contrmr, is not entrusted 
with the possessIOn of what he is em
ployed to sell, nor is he empowered 
to obtain jossessiol) of what he is 
empowere to purchase; but he acts 
merely as a middle man or negocia
tor between . the parties.-Story 011 

.A.gency, a. cited in RUII. 011 Fact. 
Ch. 011 Cont. 210; 2 B. ~ .A.ld. 137. 

FACULTY (facultal). A privilege 
or special dispensation granted to a 
man by favour and indulgence, per
mitting him to do that which by the 
law he could not do; as to marry 
without banns being first published; 
to hold two or more ecclesiastical 
livings at the same time; and the 
like.-26 Hen. 8, c. 21; LB, Term" 
'" Is LBy. 
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F AIDA. Malice or deadly feud.
ZAg. Hm. I. ClIp. 88. 

FAILURB OP RBCORD. When a 
defendant in an action pleads any 
matter of record, and avers to prove 
it by record, and the plaintifF says 
there is no luch record, tben the de
fendant has a day IP.ven him to bring 
in tbe record, and If he fails to do 10, 
or brings in such a one as is no bar 
to tbe action, he is then said to fail 
of hi' "ecorcI.-La T"."... de la lAy. 

FAINT ACTION or FBIGNBD Ac
TION. An action brought by a party 
wherein he has no real title by law 
to recover what he seeks, altbough 
the words of the writ may be true 
enough; it is allO understood for an 
action where the words of tbe writ 
are false.-Lit. lli+. 

FAINT-PLBADER or FAINT 
PLEADING. A false, covinous, or 
collUIOry manner of pleading, tend
ing to deceive a third party.-La 
Tenne. de la lAy. 

FAIR PLBADBR. See tiL Bea,,
p'-ln-. 

FAIT. See tiL Dud. 

FAIT BNROLLB. A dud ",rolled. 
-IK.b.1i68. 

F UTOUR8. An antiquated French 
word, and as it is used in tbe staL 
7 Rich. 2, c. Ii, signifies a bad doer, 
or a vagabond or idle person.-Cowl. 

FALCATURA. A day's mowing or 
cutting of grass. Falca"l1 praea, to 
cut or mow down grass in meadows 
laid in for hay, was a customary ser
vice due to tbe ~ord by his inferior 
tenants. Falcatu"a una was tbe duty 
of one time mowing; Falca!or was 
tbe servile tenant who performed tbis 
labour; and Falcuea was tbe grass 

fresh mown and laid in swatbes.
Km. GIDu. 

FALDAGB. (jaldsgi"m). A privi
lege which formerly several lords re
served to themselves of setti~ up 
folds for sheep in any fields wltbin 
tbeir manors, tbe better to manure 
tbem, and tbis not only with tbeir 
own, but also with their tenant's 
sheep, which they called lIC,afalde. 
ThiaJaldsge in lOme places was 
term fold-course or free-fold, and 
in lOme old charters fald-soca, i. e. 
the liberty ofJOldage.-La T"."... d. 
la lAy. 

F ALDPBY or F ALD-PBB. A com
position paid by lOme customary 
tenants to tbe lord, to be free from 
faldage.-Cowl. 

FALX-LAND or FOLX-LAND. See 
tiL Folc-Land. 

F ALMOTl1M, FALCBBMOTB. See 
Folkmottl. 

FALSB ACTION. See tiL Fai"t .dc
nOft. 

FALSB CLAIM. In tbe laws of 
tbe forest signifies the claiming more 
than one's due. As the prior of Lan
caster had by charter the tentb of all 
tbe venilOn, "is. in CIIf'tIII tantum IIIIl 
nOft i" corio, and because he made a 
false claim, and said that he ought to 
have the tenth of all venilOn witbin 
the forest of Lancaster as well i" 
caf'tlll as in corio; hc was i" miIni
conlj,. de tlecima wlllltioou me i" corio 
non pllf'cipimdo. - Manwood', For.d 
LaVl •• 

FALSB IMPRISONMBNT (fals"m 
impris<mamm'"m). A trespass com
mitted against a man by imprilOning 
him witbout lawful cause. To con
stitute tbe injury of false imprison
ment there are two .points requisite: 
-I. The detention of tbe person; 
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and !. The unlawfulness of such de
tention. Unlawful or false impri
sonment consista in such confinement 
or detention without sufficient autho
rity; and it may also arise by exe
cuting a lawful warrant or process at 
an unlawful time, as on Sunday, &c. 
-3 BL 127. 

FALSB JUDGKBNT, Writ of. A 
writ which lies to the courta at West
minster to rehear and review a cause 
which has been tried in some infe
rior court not of record, and whose 
judgment therein is supposed to be 
false or erroneous.-Finch, L. 484. 

FALSB PLBA. See Sliam PletJ. 

FALSB RBTURN. See tit.lUtum. 

FALSII'Y. To falsify means to 
prove a thing to be false.-C_l. 

F ALSING 01' DOOKS. In the 
Scotch law signifies an appeal; doom 
meaning the sentence of the court; 
andfalsing of doom., the proving the 
injustice of.thatsentence.-Tomlin,. 

FALSONARIU8. A forger.-Ho
"edm, 424, fIl,m. 40. 

FALSO RaTORNo BBBVI17K. The 
name of a writ which lies against a 
sherift'for false returns to writs, which 
he has had to execute.-lUg. Jud.. 43. 

F AKILIA.. In a legal sense sig
nifies a portion of larid sufficient to 
maintain a family; lometimes called 
a hid, of land, sometimes a __ ; 
lODletimes __ ta, or a plough
land; containing as much as one 
plough and oxen could cultivate in a 
year.-CrlAy'. Church Hilt; 723. 

F ARDBL 01' LAND (ftwtklla "".e). 
According to some authol'll, means 
the fourth part of a yard-land; others 
say that two fard," of land make a 
nook, and four nooks make • yard-

land; thus making a fordM of land 
the eighth part of a yard-Iand
Cowel. 

F ABIoBN or F ARLBY. Snppoled 
to be a composition paid to the lord 
on the death of a tenant in lieu of a 
heriot; a custom which seems to 
have prevailed in Bome of the western 
countles.-C_L 

F ARK or FBRK. The author of 
La Terma de la Ley says, fa.",. or 
firm is usually the chief messuage in 
a village or town, to which belongs 
great demesnes of all sorts, and Willi 
used to be let for term of life, yeai'll, 
or at will; and that they are called 
farma or fermr from the Saxon word 
feormiafl. which ~fies to feed or 
yield victual; for, m ancient times, 
their reservations were as well in 
victuals as in money, until finally, 
in the time of King Henry the First, 
by agreement, the reservation of vic
tuals was turned into ready money. 
The history which Blackstone gives 
of the word is much the same; farm 
or fearme, sa1s he, is an old Saxon 
word signifYIng provision; and it 
came to be used instead of rent or 
render, because anciently the greater 
part of renta were reserved in provi
sions, in corn, in poultry, and the 
like, till the use of money became 
more frequent. So that a farmer, 
jiNnlJrim, was one who held his lands 
upon payment of a rent or f- ; 
tliough at present, by a gradUal de
parture from the original sense, the 
word farm is brought to signity the 
very estate or lands so held upon 
farm or rent. The word, as used in 
the action of ejectment, signifies the 
leasehold interest in the premiset, 
and does not mean a farm in ita com
mon acceptation.-2 Cho Bl.16, fl. 3; 
ib. 317, 318. 

FA B Jr, To. To yield a return 
or rent. This appears to be the sense 
in which the word is used in leases-
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"demise, grant, and 111 far. let," 
&c. See further, tit. Farlll. 

FASTBBHANS (from the Sax.fen, 
i. .. jit'lllua, and _n, i. .. homo). Sig
nifies pledges.-ug. Ed •• ConI"', 
e.33. 

FAUTORII. Favourers, supporters, 
or abetton.-CDweI. 

FBAL. Faithful. ThUB the te
Dlll\ts by knight service did swear 
to their lords to be ftal and leal, i. e. 
to be faithful and loyal; and the oath 
taken upon such occasion was termed 
the oath of fealty; (juramentum fok
lita,"), i. e. the oath of faithfu.lneu, 
which implied that the tenant should 
do service faithfully, both at home 
and in the wars, to him from whom 
he received his lands; and in case of 
the breach of this condition and oath, 
by not performing the stipulated ser
VIce, or by desertilllf the lord in battle, 
the lands were agam to revert to him 
who granted them.-Spelrnan, 216; 
2 Bl. 46. 

FBA.L and DIVOT. A right in 
Scotland of much the same nature 
as cmnmcm of turbary in England. 

FBALTY. See tit. Feal. 

FBB (ftodum). The original mean
ing of the wordfee was an estate held 
of some superior on condition of ren
dering him service; and in whichsupe· 
rior the ultimate property of the land 
resided; and Spelman's definition of 
the word is nearly the same. A feud 
or fIM, says he, .. is the right which 
the vassal or teDlll\t hath in lands to 
... the same, and take the. profits 
thereof to him and his heirs, render
ing to the lord his due services for 
the same," We shall dwell no longer 
on the original meaning of the word, 
but shall proceed at once to ascertain 
its present signification; and in order 
to do so we shall use it in conjunction 

with those other words with which it 
is usually associated, and without 
which its full force and meaning can
not possibly be URderstood. Let us 
consIder then the meaning of the 
phrase, eaf4te inf,. simpk. The word 
e.tat. (as associated with rtal pro
perty) would in this phrase, if un
connected with the other words, sim
ply signify an interest in lands or 
hereditaments; but what the extent 
of that interest might be could not 
be known without some additional 
words; thus then the words in fee 
.impk define the extent of that in
terest; an ,.tate in fee simpk sipfy
ing an absolute estate of inhentance 
in lands, the word edtJte signifying 
an interest in lands, the word fee 
signifying an inheritance, and the 
word limpk signifying absolute, pure, 
unlimited; and thus the whole phrase 
signifies, as above mentioned, an ab
solute illheritabk interelt in lands, &c. 
See also tit. E,tate. 

FBB EXPBCTA.NT. See tit. :&
pectant. 

FBB F AltH (feuds jirf1/lJ). Land 
held of another infee, in consideration 
of such an annual rent as it is rea
sonably worth, (provided such an
nual rent be not less than the fourth 
part of its value), and without ho
mage, fealty, or any other services 
than are actually specified in the deed 
of feoffinent whereby the estate was 
created. And if the rent be behind 
and unpaid for the space of two years, 
then t1ie feoffor, or his heir, has an 
action to recover the lands as his de
mesnes. The rent reserved on auch 
an estate is thence called f'll f
rent. Mr. Hargrave, in his note to 
Coke upon Littleton, seems to be of 
opiuiPn that the quantum of the rent 
is not essential to create a fell farm. 
There were many fee jiJrIII rm" be
longing to the kings of Eugland, be
ing those which were originally re
served on t1Ieir ancient demesnes I 
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but many of them were alienated from 
the crown in the reign of Charles the 
Second.-2 BL 42; Co. Litt. 144, 
ft. I); Britt. c. 66, num. 4. 

FBB-PARK RBNT. See tit. Fee 
Farm. 

FBB-PARK RBNTS OP TUB 
CROWN. See tit. Fee Farm. 

FBB-SIMPLB. See tit. Elf4tll, and 
also tit. Fee. 

FBB-TAIL. See tit. EltGlII, and 
also tit. TaiL 

FBIGNBD ACTION. See tit. Faint 
Action. 

FBIGNBD IssUB. A fictitious 
issue. The mode in which disputed 
questions offact between the plaintiff 
and defendant in an action are pre
pared for trial by a jury, is by the 
operation of the pleadings or mutual 
allegations made by the plaintiff and 
defendant respectively, by which the 
real point in dispute is ultimately 
arrived at and admitted by both par
ties to be the point or issue to be sub
mitted to the jury. In some in
stances, however, the decision of a 
disputed fact becomes necessary be
tween other parties than the plaintiff 
and defendant in an action; and the 
point or fact in dispute being ad
mitted byboth parties to be the same, 
the machinery of an action and the 
instrumentality of pleadings become 
unnecessary for the purpose of raising 
the point or issue between the par
ties. In such cases recourse is fre
quently had to what is termed a 
flligmd issue, wherein the plaintiff by 
a fiction declares that he laid a wager 
of 61. with the defendant that certain 
goods, for instance, were his goods, 
and then proceeds to aver that they 
tIlere his goods, and therefore demands 
the 6L The defendant then admits 
the feigned wager, but avers that the 

goods were Itot the plaintiff's goods r 
and thereupon an w". is raised as to 
the plaintiff's property in the goods, 
which is then submitted to a jury in 
the usual way. The machinery of 
courts of equity not being calculated 
to try questions of disputed fact, it is 
not uncommon for them to direct 
such questions to be tried in a court 
of common law in the form of a 
feigned issue. Courts of law, also, 
under the powers given them by the 
interpleader acts, frequently direct 
such issues to be tried, for the pur
pose of trying the property or title to 
goods claimed by two or more per
sons. The recent act of 8 & 9 Vict. 
c. 109, s. 19, has however effected 
considerable alterations with regard 
to feigned issues; and in many in
stances in which they have hitherto 
been used, the old form of feigned 
issue may be considered by the above 
act to have been abolished. 

FBLAGUS (quasi foU cum eo liga
luI). A friend who was bound in the 
decenMry for the good behaviour of 
another. Thus in Legibus Inm, cap. 
16, it is said, .. if the murderer could 
not be found, &c. the parents of the 
deceased should have six marks and 
the king forty; if he had no parents, 
then the lord should have it; lit ri 
dominium fton haberllt felagus ~UI." -
Cowel. 

FBLB or FBAL HOKAGBB. Faith
ful subjects; from the Saxonfai, i. e. 
faith. See tit. Feal. 

FBLO DB BB (a felon of himseif, a 
"if-murderer.) One who deliberately 
puts an end to his own existence, or 
commits any unlawful, malicious act, 
the consequence of which is, his own 
death; as if attempti~ to kill ano
ther man, he runs agamst his anta
gonist's sword, or shooting at ano
ther, the gun bursts and kills himself; 
and in order to constitute a person a 
few de III, it is necessary that he be 
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of years of discretion, and in his 
senses at the thne he committed the 
crime.-l Hawk. P. C. 68; 4 BI.189. 
See also tit. HomieidiJ. 

FELONY (jelonis). Such a crime 
as (from ita heinousness) occasions a 
forfeiture of all the offender's lands 
and goods; and under the termfelony 
is usually comprised all capital crimes 
below treason. The word felony in 
ita general acceptation comprises 
every species of crime which occa
sioned at common law the forfeiture 
of lands and goods; and this usually 
happens in those crimes for which a 
capital punishment either is or was 
liable to be inflicted; for those felo
nies which were called clergyable, or 
to which the benefit of clergy ex
tended, were anciently punished with 
death, in all lay or unlearned offend
ers; though since, by the statute law, 
that punishment was for the first of
fence universally remitted. All trea
sons, strictly ~peaking, are felonies, 
though, on the other hand, all felo
nies are not treason; and further it 
may be said, that not only all offences 
now capital are to some extent fe
lony, but even BOme of those other 
offences which are not punished with 
death; as suicide, where the party is 
already dead; homicide by chance 
medley, or in self defence; and peti t 
larceny or pilfering; for all these 
subject the committers of them to 
forfeitures. Thusjilony may be said 
to be a generie term, comprehending 
the various individuahpeciesof crimes, 
the commission of anyone of which 
occasions a total forfeiture of either 
lands or goods, or both at the com
mon law; and to which capital, or 
other punishment, may be superadded 
according to the dt'gree of guilt. It 
is as well to observe, however, tbat 
although forfeiture is an inse,Parable 
incident to fewny, yet forfeiture of 
land is not always a necessary con· 
sequence; for petit larceny, although 
a felony, does not occasion forfeiture 

of land.; ewry species of felony, 
however, is followed by forfeiture of 
goods and personal chattels. - 3 Ind. 
16; 4 BL 94, 9S. 

FBLONY UNDBR COLOUR OP LA w. 
-A felony committed by a man's 
entering a house and taking the goods 
thereout, professing to do so by virtue 
of a writ of execution.-8 Mod. 76. 

FBKE-COVBRT. A married wo
man.-See tit. Covert-Baran. 

FBKB-BOLB. A woman alone, 
i. e. an unmarried woman, a single 
woman. Hence a married womall, 
who by the cUstom of London trades 
on her own account, indiJpendentl!l of 
her hu.band, is called aleme sole trader, 
or ajime sole nlBrel/ant j because with 
respect to her trading, she is the 
same as aftmIB sole, or single woman. 
-1 Bol. Abr. 361; 4 Cruiu, 14. 

FBKE-BOLB TRADBR. See tit. 
FerlUl-soie. 

FBNCB-KONTH. In the forest 
laws, a period of thirty-one days in 
the year, during which time it is un
lawful for any man to hunt in the 
forest, because at that season the fe
male deer are faWlling. This period 
commences fifteen days before Mid
summer and continues until fifteen 
days after. It is also called defence 
mol/th, because the deer are then to 
be defended from the annoyance of 
sportsmen and others.-LBs Termes 
diJ Ia Ley. 

FBOD, FBUD, FIBP, or FBB. A 
tract of land acquired by the volun
tary and gratuitous donation of a su
perior; and held on condition of fi
delity and certain services, which were 
in general of a military nature. The 
possessor of them took the juramen_ 
tum jidiJlitali, or oath of fealty; and 
in case of the breach of this condi
tion and oath, by not performing the 
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stipulated service, the landa were 
again to revert to him who granted 
them. The first and most general 
division of feods was into pruper and 
improper ones. Proper feuds were 
such as were purely military, given 
militie gratia, without price, to per
sons duly qualified for military ser
vice. Improper feuds were those 
which did not, in point of acquisition, 
services and the like, strictly con
form to the nature of a mere military 
feud; such as those that were sold 
or bartered for any equivalent, or 
granted free from all services, or in 
consideration of any certain return of 
services. A feudum ligeum was that 
for which the vassal owed fealty to 
his lord against all l?ersons whatever 
without any exception. A feudum 
flora ligeum was that for whIch the 
vassal owed fealty to his immediate 
lord; but with an exception in favour 
of some superior lord. A feudum 
antiquum was that which had de
scended to the vassal from his father, 
or some more remote ancestor. A 
feudum novum was that which was 
originally acquired by the vassal him
selt: A feud granted by a sovereign 
princl', to hold immediately of him
self with a jurisdiction, was called 
feudum nobilll, and conferred nobility 
on the grantee: and when a title of 
honour was annexed to the lands so 
granted, it was called feudum digni
tali8.-l Cruiu,4, ll; 2 Bl. 40, 46-

FEODAL or FEUDAL. Relating 
(lr belonging to a feod or fee: thus 
thefeodallaw signifies the law or doc
trine of feuds. Real actions, iliat is, 
BUch as concern real or landed pro
perty, are called in ilie Mirror Jitxlal 
actions.-2 BI. 44; 3 BI. ll8. 

FBODALITY. The fealty or fi
delity which the feodal tenures re
quired the tenant to pay to his lord. 
-COID61. See also tit. FellI. 

FBODA.RY or FBUDA.RY (jewJs.-

tarim). An officer in the Cc,urt or 
Warda, appointed by the master of 
that court, by virtue of the statute 
32 Hen. 8, c. 46, to be present with 
the escheator in every county at ilie 
finding of offices, and to give in evi
dence for the king, as well for ilie 
value as the tenure. It was also 
a part of his office to survey the lands 
of ilie ward after the office found, and 
to return the true value iliereof into 
court; to assign dower unto the king's 
widow, to receive all the rents of the 
ward's lands within his circuit, and 
to be answerable for them to the re
ceiver of the court. This office was 
abolished by 12 Car. 2, Co 24.
K,nmt', GIou. 

FBODATORY. The grantee of a 
feod or fee who had only ilie use and 
possession iliereof, according to the 
terms of the grant, was styled the 
jeodatury or -I, which was only 
another name for the tenant, or 
holder of lands by feodal service. A 
feodatury is also sometimes termed a 
homager.-2 BI. 63. 

FBODUH. See tit. Feod. 

FBODUH LA.ICUH. See tit. FlO
dum Militi&. 

FBODUH MILITIS. A -knight's 
fee; by some computed to be about 
four hundred and eighty acres. A 
jeodum laicwn was a lay fee, or land 
held in fee from a lay lord, by the 
common services to which military 
tenure was subjected, in contradis
tinction to ilie ecclesiastical tenure 
ofjranluJlmoign, which was not liable 
to iliose services.-ColIICl; LiU... 
133. 

FBOPPHBNT (jeoffa'fMfltum), from 
the verb jeoffare, to enfeoff or give 
one a feud). This word is generally 
defined to be " a gift of lands, tene
_ments, or hereditaments, to a man 
and his heirs for ever, accompanied 
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by the delivery of seisin, and the 
poBIeIIIIion of the thing granted. .. 
The deed or instrument by which 
such a donation is effected is also 
termed a feoff-t, and he who so 
gives, or enfeoffa, is termed the f.
off""; and the person to whom the 
lands are given is denominated the 
feoffH; and by such a gift he is said 
to be enfeoff'ed. In order to constitute 
.uch a gift afeoffmmt, liwry of uilill 
was absolu~ necesaary, without 
which the fi u bad but a mere es
tate at will. his liwry of "ilill was 
nothing else than the pure feodal in
vestiture, or delivery of corporeal 
possession of the lands or tenements 
to the feoffee. A feoffwwnt was for
merly the usual mode of conveying 
the freehold from man to man; but 
of late years it has been almost en
tirely superseded by the conveyance 
by lea" and re~-Co. Lift. 9; 2 
Bl. 311; 4 Cruise, 49. 

FBOPPOR and FBOPPRE. See 
tit. Feoff-t. 

FBORIIB. See tit. Farm. 

FBB& NATURJB (of a ",ildnalure). 
For the purpose of considering ani
mals as objects of property, the law 
distinguishes between those which 
are dmrait.e, or of a tame or domestic 
nature, such as horses, cows, sheep, 
poultry, &c. and those which are ftire 
."dure, of a wild nature, such as 
foxes, hares, wild fowl and the like. 
-2 BI. 380. 

FBRDPARB (from the Sax. fyrd, 
an army, and fare, a journey). To 
be quit, or discharged from the obli
gation of going to war.-Flet. lib. 1, 
c.47. 

FBRDWIT (frOID the Sax.fyrd, an 
army, and tIIile, a penalty). To be 
quit of murder committed in the 
army. In another sense it is used 
for a fine or pmalty, imposed on per-

sonl for not &erving in the wan, 
which, according to the feudal te
nures, landholders were obliged to 
do.-C_1. 

FBBIAL DAYS (aiaferia"'). Tbe 
week days or working days as distin
guished from Sunday.-C_l. 

FRRIIE. See tit. Farm. 

FBSTINGIIBlJ. To be-lree off
ting_, aays Cowel, is in all proba
bility to be free of frankpl«lge, and 
not to be bound for any man's forth
coming, who should tranBgresII the 
law.-C_l. 

FBU or FBw. A free and gra
tnitous right to lands made to a per
son in consideration of his performing 
some service according to the proper 
nature thereof, as the payment of an 
annual sum of money, or a return in 
grain or corn, &c.; and this kind of 
tenure is called feu-Iwlding, and the 
rent is sometimes termed feu or feu 
annuall.-Scot. Diet. 

FBU or FBU-BOLDING. See tit. 
FlU. 

FBU or FBU-ANNUALS. See tit. 
FlU. 

FBUD. See tit. Feod. 

FBUD, Deadly. See tit. Deadly 
Feud. 

FBUDAL ACTION. See tit. Feodal. 

FBUDAL. See tit. Feodal. 

FBUDARY. See tit. Fe0d4ry. 

FBUDATORY. See tit. Fe0d4tory. 

FBUD-BOTE. A recompense made 
to a party for engaging in a deadly 
feud.-C_l; and see tit. DeadlV 
F,ud. 
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FBU-ANNUALS. See tit. Feu. 

FBU-HOLDING. See tit. Feu. 

FIAR. In the Scotch law the per
son in whom the absolute property 
of an estate is vested, subject to a 
life-renter's estate, and is used in 
o~position to such life-renter.-Scot. 
Diet. 

FIAT (Lat. I"~ it be done). A short 
order or warrant of a judge com
manding or permitting something to 
be done: thus on a petition to the 
king for his warrant to bring a writ 
of error in parliament, he writes on 
the top of the petition fiat jlUtitia, 
and thereupon the writ of error is 
made out, in order thatjlUtice may be 
done in tbe matter.-Dyer, 386. 

FIAT IN BANKRUPTCY. An au
thority or command addressed by the 
Lord High Chancellor to a court of 
bankruptcy, authorizing the petition
ing creditor to prosecute his com
plaint against the bankrupt in the 
court to which such fiat is addressed. 
It is by force of this document that 
the court of bankruptcy is authorized 
to hear, and the petitioning creditor 
to prosecute, the complaint against 
a bankrupt.-See Arch. Banlc. App.6. 

FICTION OP LAW (jictiojurU). A 
statement assumed to be true al
though in reality not so. Fictions 
are frequently admittl.'d in our law, 
for the purpose of furthering justice. 
An instance of the practical appli
cation of one of these fictions may be 
mentioned in the case of feigned 
issues, where, for the purpose of rais
ing an issue as to any given fact, a 
supposed wager is stated to have 
taken place between the litigant par
ties as to the existence of such fact.-
See tit. Feigned Issue. . 

FIDJUUSSORS. Sureties (in the 
nature of bail) for a defendant's ap-

pearance when he bas been arrested 
by process of the courts of admi
ralty.-l Roll. Abr. 631 j 3 Bt. 108. 

FIDBM MENTIRI (foU. mentior, to 
break one's faith). In Leg. H. 1, c. 
63, it is applied to a tenant who 
breaks his oath of fealty.- Cowel. 

FIDUCIARY ESTATB. An estate 
held in trust is so termed, from tbe 
fiduciary character of him who is the 
legal tenant of such estate, i. e. the 
trustee. 

FIBP. See tit. FIOd. 

FIBRI FACIAS (that you. cause to 
be MR'). A writ of execution directed 
to the sheriff commanding him to 
levy of the goods and chattels of the 
defendant the sum due to the plain
tiff, &c. 

FIPTBBNTHS. A tax imposed on 
all personal property about the time 
of Henry the Second, cOJlsisting of a 
real fifteenth part of all the move
ables belonging to the subject. Of a 
similar nature were tenth., which are 
said to hav:e been first granted under 
Henry the Second, who took advan
tage of the fashionable zeal for ern
saaes, to introduce this new taxation 
in order to delray the expense of a 
pious expedition to Palestine against 
Saladin, Emperor of the Saracens j 
whence it was denominated the Sala
din tenth. The land-tax in ita modern 
shape has superseded the above me
thods of rating property.-2Inst. 77 j 
1 BI. 308. 

FIGHTWITB (Sax.) A mulct or 
fine imposed on a person for pro
moting a fight or quarrel to the dis
turbance of the peace.-Cowel. 

FILACBR or FILAZBR (from the 
Fr. file, a file). An officer of the 
Court of Common Pleas, so called 
because hefiled the writs whereon he 
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made out proceu. It WB8 his duty 
also to enter the appearance of de
fendants, B8 also special bails, &c.
Lea Termn d, Is Leg. This office was 
abolished- by 7 Wm. 4 & 1 Vict. 
cap. 30. 

FILING OP RBCORD. Filing 
amongst the recorda of the court. 

FINAL JUDGMBNT. A judgment 
is either final or interlocutory. A 
judgment is termed inUrton.tory, when 
something further remains to be done 
in the suit before the party in whose 
favour the judgment IS obtained, is 
entitled to iasue execution thereon. 
Thus, when a defendant in an action 
of assumpsit, omits pleading to the 
declaration, and so suffers judgment 
to go against him by default, such 
a judgment would be illterlocutory 
only, because somethinjr yet remains 
to be done before he IS entitled to 
iasue execution thereon; viz. the 
amount of damages which the plain. 
tiffhas sustained has first to be ascer
tained, and in order to ascertain this, 
it frequently becomes requisite to 
Bummon ajury to asseas the damages, 
and not until such an aBBeasment has 
been made would the plaintifFin such 
a case be entitled to execution. A 
judgment is termed jiR41 when no 
such intermediate proceas is requisite 
before the .Party in whose favour the 
judgment 18 given is entitled to sue 
out execution; the judgment being 
at once complete and entitling the 
party to obtain the fruits of his judg
ment, without any further inquiry 
being requisite for the purpose of 
ascertaining its amount. See also 
tit. Interlocutory Judgrunt, and tit. 
Judgmllnt. 

FINAL PROCESS. Writs of exe
cution, such as the fieri facias and 
capias ad satisfaciendum, are com
monly so termed, because they are 
resorted to at the .nd or termination 
of an action, for the purpose of oil-

taining for the IUccessful party the 
fruits of his judgment. The 'phrase 
is frequently used in contradisbnction 
to ""J\W prrlCftl, that being the pro
c_ adopted for the purpose of COllI

_in, an action. See tit. M_ 
Prot:aI. 

FINDING OP A JURY. II the 
verdict which the jury return. They 
are in common .,arlance laid to 
"jind" a verdict, eIther for the plain
tiff or defendant. 

FINB (jini.). A apeciea of assu
rance, which before the 3 & 4 Wm. 4, 
c. 74, was commonly in use for as· 
suring estatea of freehold. It is de
fined to be an amicable agreement or 
composition of a Buit, whether real 
or fictitious, between the demandant 
and tenant, with the consent of the 
judges, and enrolled among the re
cords of the court where the suit is 
commenced, by which lands and te
nements are transferred from one 
person to another; or any other 
settlement is made respecting them. 
Although this mode of conveying 
lands is not now in use, from the 
circumstance of Jines having been 
abolished by the above act of parlia
ment, yet the subject is sufficiently 
important to demand some consi
deration. The following brief history 
of the origin and nature of fines, and 
of the mode in which they operate as 
aBBurances, may therefore not be alto
gether out of place. We shall, there
fore, proceed to give a short history of 
it. When landed property first became 
the subject of alienation, it was found 
neceasary to adopt some authentic 
mode of transfer, which might secure 
the poasession, and evidence the title 
of the purchaser. By the ancient com
mon law, a charter of feoffment WB8 

in general the only written instru. 
ment whereby lands were transferred 
or conveyed. But although this as
surance derived great authenticity 
from the number of witnesses by 
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whom it was usually attested, and 
the solemn and public manner in 
which livery of seisin was given upon 
it; ret still it may be supposed 
that lRconveniences would frequently 
arise, either from the loss of the 
charter itsel~ or from the difficulty 
of proving it after a lapse of years. 
These circumstances probably in
duced men to look out for some other 
species of assurance, which should be 
more solemn, more lasting, and more 
easily proved than a charter of feoff
ment. Experience must soon have 
discovered that no ti tle could be 80 

secure and notorious, as that which 
had been questioned by an adverse 
party, and confirmed by the determi
nation of a court of justice; and the 
ingenuity of mankind soon found out 
a method of deriving the same ad
vantage from a fictitious process. To 
effect this purpose the following plan 
was adopted; a suit was commenced 
concemmg the lands intended to be 
conveyed, and when the writ was 
sued out, and the parties appeared in 
the court, a composition of the suit 
was entered into, with the consent of 
the judges, whereby the lands in 
question were declared to be the 
right of one of the contending par
ties. This agreement, being reduced 
into writing, was enrolled among the 
records of the court, where it was 
preserved by the proper officer, by 
which means it was not so liable to 
be lost or defaced as a charter of 
feoffinent; and being a record would 
at all times prove itsel£ It had also 
another advantage, that being substi
tuted in the place of the sentence 
which would have been given, in 
case the suit had not been com
pounded, it was held to be of the 
same nature and of equal force with 
a judgment of the court. When this 
species of agreement was completed, 
a writ issued to the sheriff of the 
county in which the lands lay, in the 
asme form as if a judgment had been 
obtained in an adversary suit, direct-

ing him to deliver aeisin and p0sses
sion to the person who thus acquired 
the lands. The mode of levying a 
fine, as it was called, and the various 
parts of it are as Ibllow. The party 
to whom the land was to be conveyed 
or assured commenced an action or 
suit at law against the other, gene
rally an action of covenant, by suing 
out a writ of prtrcipe, called a writ of 
covenant; the foundation of which 
was a supposed agreement or cove
nant, that the one convey the lands 
to the other, on the breach of which 
agreement the action was brought. 
On this writ there was due to the 
king by ancient prerogative /I pri_ 
ji"., or a noble for every five marka 
of land sued for; that is, one tenth 
of the annual value. The suit being 
thus commenced, then followed the 
licentitz concordandi, or leave to agree 
the suit. For as soon as the action 
was brought, the defendant, knowing 
himself to be in tbe wrong, was sup
posed to make overtures of peace and 
accommodation to the plaintiff, who 
accepting them, but having, upon 
suing out the writ, given pledges to 
p'rosecute his suit, which he endangers 
If he now deserts it without a licence, 
therefore applied to the court for 
leave to make the matter up. This 
leave was readily granted, but for it 
there was also another fine due to the 
king by his prerogative, which was 
an ancient revenue of the crown, and 
was called the king', lil_, or some
times the poal jim, with respect to the 
primer jim before mentioned. And 
it is as much as the prifMr jin. and 
half as much more, or ten shillings 
for every five marka of land; that is, 
three twentieths of thesuppoaed an
nual value. Next came the concord, 
or agreement itself, after leave ob
tained from the court; which was 
usually an acknowledgment from the 
deforceants (i. e. those who keep the 
other out of posaesaion) that the lands 
in question were the right of the 
complainant. And from this acknow-
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ledgment Or recognition of right, the 
party levying the fine was called the 
cognisor, and he to whom it was levied 
the copi... This acknowledgment 
must have been made either openly 
in the Court of Common Pleas, or 
before the Lord Chief Justice oftbat 
court; or else before one of the judges 
of that court, or two or more commis
sioners in the country, empowered 
by a special authority called a writ 
of dedimus potnlatem, which judges 
and commiBBioners are bound by 
statute 18 Edw. 1, st. 4, to take care 
that cognizors be of full age, sound 
memory, and out of prison. If tbere 
be any feme-covert among the cog
Dizors she is privately examined 
wbetber she does it willingly and 
freely or by compulsion of her hus
band. By these acts all the essential 
P..M.t8 of a fine were completed, and 
If tbe cognizor died the next moment 
after the fine was acknowledged, pro
vided it was subsequent to the day 
on whicb the writ was made returri
able, still the fine could be carried 
on in all the remaining parts; of 
whicb the next is, the RofB of the fine, 
wbicb is only an abstract of the writ 
of covenant, and the concord naming 
1IIe parties, the parcels of land, and 

. the agreement. This must be en
rolled of record in the proper office 
by direction of the statute 6 Hen. 4, 
c. 14. The fifth part is the lOot of 
tbe fine, or conclusion of it, which 
includes the whole matter, reciting 
the parties, day, year, and place, 
before whom it was acknowledged or 
levied. Of this there are indentures 
made or engrossed at tbe chirogra
pher's office, and delivered to the 
cognizor and the cognizee, usually 
beginning thus, Hec elf fiRalis con
cordia, II this is the final agreement," 
and then reciting the whole proceed
ing at length. And thus the fine is 
completely levied at common law. 
This kind of assurance was called a 
fim, fini., or finali. concordia, from 
the words with whicb it began, and 

also from its effect, wbich was to put 
a final end to all suits and con ten
tions.-6 Cruise, 66; 2 Bl. 360. 

FINB ADNULLANDO LBV A.TO DB 
TBNBMBNTO QUOD PUIT DB ANTI
QUO DOMINICO. A writ which for
merly lay for the diltJRnultmg of a 
fim levied of lands held in ancIent 
demesne, to the prejudice of the lord. 
-Reg. Orig. IS. 

FINB CA.PIBNDO PRO TBRRIS, 
&c. A writ which formerly lay for a 
person who, having been convicted of 
an offence by a jury, forfeited his 
lands and F to the king, and was 
also commItted to 'prison, to have his 
imprisonment remItted and his lands 
and goods re-delivered to him, in 
consideration of his having obtained 
favour by payment of a sum of 
money.-Reg. Orig. 142. 

FINB FORCB. An absolute ne
cessity or unavoidable restraint: as 
when a man is constrained to do that 
which he cannot avoid, he. is ssid to 
do it de fin, j'orce.-36 H. 8, c. 12; 
Old Nat. Brev. 78. 

FINB NON CA.PIBNDO PRO PUL
CHRB PLA.CITA.NDO. See tit. Bsau
Pleader. 

FINB PRO RBDISBBISINA. CAPI
BNDA.. A writ that lay for the release 
of a person who had been imprisoned 
for a ,-edi_i.iR, on his paying a rea
sonable fine.-Reg. Orig. 222. 

FINBS POR ALIENA.TION. One 
of the incidents of tenure by knight 
service was that of fin~. due to the 
lord for every alienation, whenever 
the tenant had occasion to make over 
bis land to another. With us in 
England these fines seem only to 
have been exacted from the king's 
tenants in capite, who could not alien 
without a license, without being sub-
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ject to an absolute forfeiture of their 
land.-2 lnst. 66-67. 

FINES LB Roy. The king's fines. 

FINIRB. To fine or yay a fine 
upon composition. It IS also the 
same asjinem facere in Brompton. p. 
1106. and Hoveden. 783.-Cowel. 

FIN I T I O. . Deat/. i because tiita 
finitur m/1/'IIJ.-Cowel. 

FIRDPARB. See tit. Fe/·dfare. 

FIRDWITB. See tit. Ferdwit. 

FIRB AND SWORD. Letter. 'If. 
Formerly when a tenant retained 
possession contrary to the.order of a 
judge or judgment of a court, letters 
of jire and lW/1/'d issued from the 
privy council in Scotland, directed to 
the sheriff of the county. authorizing 
him to call for the assistance of the 
county to dispossess the tenant.
TOInlina. 

FIRBBOTB. An allowance of 
wood, &c. to burn in the house. 
which tenants are entitled to take 
from off the lands granted them: it 
is sometimes called housebote.-2 
Bl. 36; and see tit. Common. 

FUB ORDBAL. See tit. Ordeal. 

FIRIIU.. Provisions. rent. victuals. 
&c. See tit. Farm. 

FIRMA ALBA. See tit. Alba Firma. 

FIRMA N OCTIS. A customary 
tribute formerly paid towards the en
tertainment of the king for one night. 
Firma Regil. anciently pro villa Regil. 
.tIl Regil manerio. B:y a charter of 
King Edgar to Ely it IS limited to a 
penalty. to pay one night's ferme, if 
the privileges be broken by any man. 
-DOIReaday i Cowel. 

FIRST FRUITS (primiti«). The 
first year's whole profitS of a benefice 
or spiritual living. These were ori
ginally part of the papal usurpations 
over the. clergy of this kingdom: and 
as they expressed their willingness 
to contribute so much of their in
come to the head of the church. it 
was thought pro~r. when the papal 
power was abohshed, and the king 
declared the head of the Church of 
England, to annex this revenue to the 
crown; which was done by stat. 26 
Hen. 8, c. 3 (confirmed by stat. 1 
Eliz. c. 4). and a new II/JIor beneji
cWrum was then made, by which the 
clergy have since been rated.-l BI. 
284.286. 

FISHBRY. See tit. Pilcary; and 
see also tit. Common. 

FISH ROYAL. One branch ofthe 
king's ordinary revenue, said to be 
granted on the' consideration of his 
guarding and protecting the seas 
from pirates and robbers, is the 
right to royal jiall, which are whale 
and sturgeon; and these. when either 
thrown ashore, or caught near the 
coast, are the property of the king. 
on account of their superior cxcel
lence.-l Bl. 290. 

FISIt (from fiscu •• the treasury. or 
exchequer, &c.) Said to be the right 
of the crown to the personal estate 
of a person who has been denounced 
rebel.-Scotch Diet. 

FITHWITB or FIBTBWITB. A 
fine or penalty imposed on a person 
for breaking the peace.-Cowel. 

FIXBD TBRM. Seems to be a 
term the duration of which is posi
tively fixed. in opposition to those 
terms which vary in length according 
to certain circumstances. Thus, by 
stat. 11 Geo. 4 & 1 Will. 4. c. 70. it 
is enacted, that Hilary Term shall 
begin on the 11th and end on the 
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31st of January; Easter Term shall 
begin on the Uth day of April and 
end on the 8th of May; TrimtyTerm 
ahaII begin on the 22nd day oC May 
8JId end on the 12th day oC June; 
and MichaellJl88 Term shall begin 
on the 11th and end on the 25th day 
oC November. Thus Car it would 
seem that all the tenns were fixed 
terms, but there is a proviso to this 
section of the statute introducing the 
distinction above mentioned, for " it 
is provided that iC the whole or any 
number oC the days intervening be
tween the Thursday before and the 
Wednesday next after Easter Day 
shall Call within Easter Tenn, there 
ahaII be no sittings in banc on any 
oC such intervening days, but the 
term shall, in such case, be prolonged 
and continue Cor Buch number of days 
of business as shall be equal to the 
number of the intervening days be
fore-mentioned, exclusive of Easter 
Day, and the commencement of the 
ensuing Trinity Term shall in such 
case be postponed, and its conti
nuance prolonged for an equal num
ber of days of business." 

FLBDWITB or FLIGBTWITB (from 
the Sax. flyht, i. e. flight; and tDil~, a 
fine or penalty). This word signifies 
in our ancient law a discharge from 
amerciaments, when a {Ierson having 
been an outlawed fuginve returns to 
the peace of our lord the king either 
of his own accord or with license. 
But it has been well suggested whe
ther it does not rather signify a 
mulct or fine set upon a fugitive to 
be restored to the king's peace.
Rtutal i CI1IDIII. 

FLBBT (from the Sax, jlat, i. e. 
a place where water ebbs and flows). 
The name of the celebrated pn
Bon lately Btanding in Farringdon 
Street: it was said to be so called 
from the circumstance of its standing 
by the side of a river. Some authors 
say thatit was so called from a river 

or dUc1a that was formerly by the side 
of it.-Cllmd. Brit. 317. 

FLBII and FLBTH (Sax. .f/.rm4, an 
outlaw, .fiR a house). In a plea of 
quo tDIIrranto, Abbas de Burgo dicit 
quod clamat annum et vastum et 
medium tempus per haec verba F_ 
et FUtla..-Prin. 7 Ed. 3. 

FLB!I[APLARB (from the Sax. 
fo-. a fugitive or outlaw, andfoan, 
to kill or slay). By virtue of this 
word were c181med the felon's goods, 
as appears upon a qllo _rrllnlo.
K.ilway', R~p. 14.5; Cowel. 

FLB!I[BNB8PIRINTHB or FLY!I[B
NAPYRINTHB (from the Sax. fl'-, 
an outlaw, andji.....,an, to administer 
food, to take care of, &c.) The re
ceiving or relieving a fugitive or 
outlaw.-C_1. 

FLB!I[ISWITB. The liberty a 
person had of taking the cattle and 
amerciaments of his fugitive man.
La T~rma d, la lAy. 

FLOTSAM or FLoAT8AM (from 
the Sax. jkotan, to swim). A word 
signifying any goods that are lost by 
shipwreck, and lie floating or swim
ming at the top of the water, and 
which the lord admiral is entitled to 
by virtue of his letters patent.-l 
BI. 292. 

F 0 C A G B. The same as house
bote, or fire- bote. See those titles.; 

FOCAL. See tit. Fire-Boll. 

FIBNUII NAUTICUM. Whena 
man lends a merchant a Bum of 
money to be employed in a bene
ficial trade, with condition to be re
paid with extraordinary interest, in 
case such a voyage be safely per
formed, this kind of agreement is 
sometimes calledJCl:IIU1l111ulicum and 

It 
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sometimes u.ura marilima.-MoI!. de 
JUt-e Mat·. 361; 2 Bl. 41l8. 

FOLDAGE and FOLDCOUBSE. See 
tit. Faldage. 

FOLX LAND or FOLC LAND. 
Terra tlulgi, the land of the vulgar 
or common folk; it was held by no 
assurance in writing, but was distri
buted among the common folk or 
people at the pleasure of the lord, 
and resumed at his discretion, being 
indeed land held in villenage, and 
was a species of tenure neither strictly 
feudal, Norman, nor Saxon, but com
posed of them all; the tenants thereof 
being called villeins. From these 

JOlIr.land., or estates held in villenage, 
our present copyhold estates are by 
some supposed to have originated, 
although on tbe other hand there are 
not wanting authorities who question 
tbis origin of copyhold&. Those who 
may wish to read the opinions upon 
this subject will find them fully stated 
in DOl/g. 698; Hallam's Mid. Age., 
c. 8; and Elementa Jllm Privali Ger
maniti. See also this Dictionary, tit. 
Copyhold. 

FOLX-MOTE or FOLC-MOTB (from 
the Sax. FolkgematB, an assembl, of 
the people). There were vanous 
significations to this word; Man
wood, in his Forest Laws, describes 
folke to be a court holden in London 
wherein all the folk and people of the 
city did complain of the mayor and 
aldermen for some misgovernment 
within the city. But Spelman, and 
other authorities, say that it was a sort 
of annual parliament or convention 
of the bishops, thanes, aldermen and 
freemen upon every May-day, where 
the laymen were sworn to defend one 
another, to swear fealty to the king, 
and to preserve the laws of the king
dom; and then to consult of common 
safety, peace, and war, and public 
weal. Dr. Brady seems to think that 
the folk-mote was an inferior court, 

held before the king's reeve or stew~ 
ard every month, to do folic righI, or 
to adjust petty differences among the 
people, whence an appeal lay to the 
superior courts. When such an as
sembly belongs to a city it is called 
a burgemolB, when to a county a shire. 
gemalB --Brady" Glass. 48 ; Leg. Alfred, 
c. 31l; Turner's Hilt. Ang. Sar. 

FOOT-GBLD (from the Sax. fat, 
foot, and geldan, to loose, &c.) In 
the forest laws signifies an amercia
ment or a fine for not cutting ou~ the 
bulbs of dogs' feet in the forest. And 
to he free or quit of foot-geld, is a 
privilege to keep dogs within the 
forest unlawed without punishment 
or controI.-Cromp. Juriad. 197. 

FORBARRB or FORBAR. To bar 
or deprive for ever.-9 Rich. 2, c. 2. 

FORBATUDU~ FORPACTU& 
These words are applied to an ag
gressor who is slain in combat.
emu!. 

FORCIBLB ENTRY AND DB
T A I N R B. Forcible entry is a vio
lent and actual entry into houses or 
lands; and /orcibk detainer or keep
ing possession, is the violent act of 
resisting by force, and keeping pos
session, so that the rightful owners 
are hindered or barred from making 
a lawful entry on the premises.-Les 
Termu d. Ia Ley. 

FORBCREAPUM (from the Sax. 
fore, before; and ceapan, to buy, to 
merit, &c.) Prreemption.-Cowe!. 

FORECLOSURB OP EQUITY OP 
RBDBMPTION. When a mortgagor 
is said to be foreclosed of hi. equity 
of redemption, it signifies that he is 
barred or deprived of the privilege 
of reduming his estate. For further 
information on this subject the 
reader is referred to titles Equity if 
Redemption, and Mortguge. 
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FORBIGN. This word is used in 
various senses. Thus fl1l"tign matler 
is matter triable or done in another 
county; foreign P'ed is where one ob
jects to the judge as incompetent, be
cause the matter to be tried is not 
within bis jurisdiction; foreigroa_ 
is such an answer as is not triable 
in the county where it is made; j'o
reign """ice is such service by which 
a mesne lord holds of another not 
within the compass of his own fee, 
or that which a tt>nant performs 
~ther to his QWD lord or to the lord 
paramount out of the fee; foreign 
attach".,rot is defined under title A t
IlIChment; fM"ign appoIBr is an officer 
in the Exchequer, whose busine88 it 
is to examine the sheriffs' estreats 
with the record, and to receive the 
sheriffs' answers to every J.'articular 
item therein; foreign court, IS a court 
at Leominster, within the jurisdiction 
of the manor, but not within the li
berty of the bailiff of the borough; 
there are also courts of this descrip
tion in other places.-La Te,."... de 
la Ley; Cowel. 

FORBIGN ATTACH](BNT. See tit. 
AtttJChmenl, Fl1I"tigro. 

FORBIGN OPPOSBB or ApPASBlL 
See tit. FM'eign. 

FORJUUDGBB (forifiudic4lio). A 
judgment by virtue of which a man 
is deprived or put by the thing in 
question: thus, when an attorney or 
other officer of a court is expelled 
the same for some offence, or for not 
appearing to an action, he is said to 
be fortjudged the court. - Spelman; 
Le. T"."." de la lAy. 

FOBBSCHOCItB(derelietum). Much 
the same as the word forlOMn. This 
word is particularly used in one of 
our statlltes for lands or tenements 
seized by the lord, on account of the 
tenant's having neglected to perform 
his services, and quietly held by such 

lord beyond a year and a day. For 
tbe tenant who, seeing his lands and 
tenements taken into the lord's hands, 
and p088essed so long, does not take 
the course prescribed by law to re
cover them, is presumed to f-'" 
or disavow all the right he has in 
them, and in this case such lands 
are called fort.choke.-IO Ed. 2, c. 1. 

FORB8T LAW. A particular sys
tem of laws relating to the forests of 
the early kings of England. Under 
it great cruelties were committed, 
which at last were put an end to by 
the Cartll de Fortl'", which title see. 
-1 R_', Hi,. E. L. 206 i 2 Hill. 
111m, Mia. Aga, 426. 

FORB8TAGIU](. Duty or tribute 
payable to the king's foresters, 118 
chimiroag' or such like.-Charl. 18 
Ed. 1; Coreel. 

FORBSTALL, To. See tit. For,. 
stalling. 

;' 
FOBB8TALLINQ; By the stat. 5 

& 6 Edw. 6, c. 1 , it is described to 
be the buring 0 contracting for any 
merch victllal, &c. in its 
way to t~ market, with the intention 
of selling it ~ain at a higher price; 
or the di88ull<l!ng persons from bring
ing their goods or provisions there; 
or persuading them to enhance the 
price when there.-4 BI. 158. 

FORBSTALLBR. One who is 
guilty of the offence of foratalling. 

FORBSTBR. An officer of the fo
rest sworn to preserve the vert and 
venison therein, and to apprehend 
all offenders there, and to present 
them at the courts of the forest, in 
order that they may be punished ac
cording to theIr offences.-Le. TmMf 
de la Ley. 

FOBPBITURB (from the Fr. for
failure, a fine). Forfeiture is deftDed 

It 2 . 
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to be a p'unishment annexed by law 
to some lllegal act or negligence in 
the owner of lands, tenements or he
reditaments, whereby he loses all his 
interest therein, and they go to the 
party injured, as a recompense for 
the wrong which either he alone or 
the public together with himself bas 
sustained. Thus a forfeiture may be 
incurred by a person alienating or 
eonveying lands to another contrary 
to law; by non-presentation to a bfo
nefice, which is also denominated a 
laps.; by non-perfonnance of condi
tions; by waste; by breacb .of copy
hold customs, &c.; andfmfriture in
curred by sucb acts may be termed 
civil fur/eituru, because these oft'ences 
are of a civil, and not of a criminal 
nature. Far/ritur" may be also oc
casioned by the commission of crimes 
and misdemeanors; as in cases of 
treason, felony, misprision of trea. 
son, and the like, and such for
feitures may be termed criminal/fTf'
feituTes, because these oft'ences are of 
a criminal, and not a civil nature.
Vin. Abr.j 2 BI. 267. See also tit. 
Felany. 

FORPEITURE OP MARRIAGB (fa
riyactllra marilagii). A writ which 
lay for the lord against bis tenant 
by knight service, who refused ber 
whom the lord oft'ered him in mar
riage, and wbile yet within age mar
ried another without his lord's con
sent. - Fitz. Nat. Brn. 141; Les 
Termes de Ie. Ley. 

FORGAVBL (ffTf'gabulum). A quit 
rent; a small reserved pecuniary 
rent.-Cowel. 

FORGBRY (from the Fr. ffTf'ger, to 
fabricate), is defined by Blackstone 
to be "the ftaudulent making or 
alteration of ,. writing to the preju
dice of another man's right.-4 BI. 
247. 

FORINSBCUH MANBRIUH. That 
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part of a manor whicb lies without 
the bars or limits of a town, and is 
not included within the liberties of 
it.-KIII. Paroc1a. Antiq. 361. 

FORINSECUH SBRVITIUH. The 
payment of aid, ICutage, and other 
eztraardinary burdens of military ser
vice; as opposed to intrinsecum ser
vitium, wblcb was the common and 
ardinary duties within the lord's court 
and locallibertiea.-K,nnett's Gloss. 

FORISBANNITUS. Banished. 
-Mat. Pari •• 

FORISPAHILIARI. A son is said 
to be JOris/amiliari when he accepts 
of bis father's part of his lands in the 
lifetime of tbe father, and is con
tented with it, so that he cannot 
claim any more. - CoweL 

FORLET-LAND. Land in the 
bishopric of Hereford granted or 
leased dum episcopua in IpUcopatu ste
tent, that the successor might bave 
it for his present income; and al
though thiS custom has· been long 
disused, and the land granted by 
lease the same as other lands, yet 
it still retains its ancient name.
Butterfield', Survey. 66. 

FORHA PAUPBRIS (in the/orm of 
a pauper). A person will be admitted 
to sue or to continue a suit in j"'rmt1 
pauperis, if he obtain a certificate 
from a barrister that he has a good 
cause of action, and will make an 
affidavit that he is not worth 61., ex
cepting his wearing apparel and the 
matter in question. Tbe proceeding 
is by petition to tbe chief judge of 
the court, and if it is granted, the 
pauper's counsel, attomeyand officers 
of the court, sball act for him gratis; 
but if he be plaintift' in tbe action, 
and recover, their fees sball after
wards be paid.-See stat. 11 Hm.7, 
c. 12; 2 Arch. Prac. At!. 216. 
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FOIlMAL TIlA VBasH. A special 
traverse is sometimes 80 called. -As 
to what is a special traverse, see that 
title. 

FOIlMBDON (bNw de fOrfIIIJ do __ 
lionia). An action in the nature of a 
writ of right. Thus, uton an aliena
tion by a tenant in tai , whereby the 
estate tail is dillCOlltintUd, and the re
mainder or reversion is, hy failure of 
the particular estate, displaced and 
turned into a mere right, the remedy 
is by action of j"urtudon (_undum 
formam doni). This writ is distin
guished into three s\,ecies: a forrM
don in the ~nder, m the remainder, 
and in the revlrt,r. A writ offor"". 
don in the dncmder lieth wbere a gift 
in tail is made, and the tenant in tail 
alienes the lands entailed, or is dis
seised of them, and dies, in this case 
tbe beir in tail shall have this writ 
offormedon in the daeender to recover 
these lands so given in tail, against 
him who is then the actual tenant of 
tbe freehold. In whicb action the 
demandant is bound to state the man
ner and form of tbe gift in tail, and 
to prove bimselfheir SBcundumjOrmam 
doni. A formedml in the remaindtr 
lieth where a man giveth lands to 
another for life or in tail, with remain
der to a third person in tail or in fee; 
and he who-hath the l'articular estate 
dieth witbout iasue mheritable, and 
a stranger intrudes u,?on him in re
mainder, and keeps hlm out of pos
session. In tbis case the remainder
man shall have his writ of j"urtudon 
in tbe remainder, wherein the whole 
form of the gift is stated, and the 
happening of the event upon wbich 
the remainder depended. A forme
don in the reverter lietli where there 
is a gift in tail, and afterwards by the 
deatb of the donee or his heirs, with
out issue of his body, the reversion 
falls in u~n the donor, his heirs, or 
aasigns; m such case the reversioner 
shall have this writ to recover the 
lands, wherein he shall suggest the 

gift, his own title to the reversion 
minutely derived from tbe donor, and 
the failure of issue upon wbich bis 
reversion takes place.-3 BI. 191; 
Co. Litt. 219. 

FOIlPIlISB (from tbe Fr. for., out 
of, beyond; and prile, taken). An ex
ception or reservation, and was com
monlyused in conveyances and leases, 
when anything was to be reserved or 
excepted out of the subject of the 
conveyance or demise.-Cowel. 

FOIlSPBA~BIl. An attorney or an 
advocate.-Cou:e/. 

FORTHCOMING, Action of. In 
the Scotch law is of a similar nature 
to a foreign attachment.-Tomlin .. 

FORTUN A. What we call trea,ur,
trOlll. -Cowel. 

FORTY DAYS COURTS. See tit. 
Altaehmen'. 

FOSTBRLEAN (Sax.) A nuptial 
gift, jointure, or stipend, for tbe 
maintenance of a wife.-Cowel. 

FOURCHBR, from the French 
fOl<rchi,·). A putting off, prolonging, 
or delaying of an action. It is thus 
used in West. I, c. 42. 

FRANCHISB. A privilege or ex
emption from ordinary jurisdiction. 
Blackstone defines it to be a royal 
privilege, or branch of the king's 
prerogative subsisting in the hands 
of a subject: thus, to be a connty 
palatine is a franchise; to hold a 
court leet; to ltave waifs, wrecks, 
estrays, treasure-trove, royal fish, for
feitures, and deodands, are all fran
chiSBI; in short, any liberty or privi
lege granted from the crown to a per
son or to a body of persons, may be 
considered as a franchise.-3 Cruile, 
278; 2 BI. 37. 
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FBANIALIIOIGN (Ubnta ,,-
tyna, or free alms). Tenure infran1c
almoign. is that by which a religious 
corporation, aggregate or sole, holds 
lands of the donor to them and their 
8uccessOrs for ever, upon considera
tion of performing some divine ser
vice, such as praying for the soul of 
the donor and his heirs, dead or alive, 
&c. The service which tbey were 
bound to render was not certainly 
defined, and therefore they did no 
fealty (which was incident to all other 
sel'Vlces but this), because this di
vine service was of a higher and more 
exalted character. This is the tenure 
by which almost all the ancient mo
nasteries and religious houses held 
their lands, and by which the paro
chial clergy, and very many ecclesi
astical and eleemosynary foundations 
hold them at this day, the nature of 
the service being upon the Reforma
tion altered and made conformable 
to the purer doctrines of the Church 
of England. This is a tenure of a 
nature very distinct from all others, 
being not in the least feodal, but 
merely spiritual. For if the service 
be neglected, the law gives no re
medy, by distress or otherwise, to the 
lord of whom the lands are holden; 
but merely a complaint to the ordi
nary or visitor to correct it. Wherein 
it materially differs from what was 
called tenure by divine aervice, in which 
the tenants were obliged to do some 
special divine service in certain, as 
to sing so many masses, to distribute 
such a sum in alms, and the like, 
which being expressly defined and 
prescribed, could with no kind of pro
priety be called free alms, espeCially 
as for this, if unperformed, the lord 
might distrain, without any complaint 
to the visitor.-2 Bl. 101. 

FRANI-CHABB (libera chasea). A 
liberty of free cllase, whereby every 
one who had lands within the com
pass of such liberty was prohibited 
to cut down any wood, &c. without 

the view or permi88ion of the forester, 
even though it were in his own de
mesnes.-Cromp. J,.ri •• 187; CDWIIL 

FBANI-FBB (liberum feodum). 
Those lands which were in the hands 
of the king or lord of any manor, be
ing ancient deme.", I?f Ihe crOlDft, are 
calledjranlc:!ee; and those which are 
in the hands of tbe tenant are ancient 
demesne only. It is also defined to 
be a tenure in fee simple of lands, 
pleadable at the common law, and 
not in ancient demesne.-Reg. Orig. 
12; Lt. Terme. de la Ley. 

FRAN 11:- FBRM: (firma libera). 
Lands ot' tenements wherein the na
ture of the fee has heen chanlSed by 
feoffment out of knight service for 
several yearly services, and whence 
no other service than that contained 
in the feoffment may be demanded. 
-Britton, c. 66; Cowel. See tit. 
Fee:!arm. 

FRANK-FOLD. See Faldage. 

FRANI-LAW (libet-a kr). The 
privilege of the law's protection. 
Thus when a person committed any 
great offence, as conspiracy, for in
stance, and suffered the penalties 
consequent thereon, he was said to 
lose his Frank·law.-Cromp. Jurisd. 
166. 

FRANK-MARRIAGB (liberum ma
rilt/gium). Estates ill libero maritagio, 
or jrallk-morriuge, are defined to be 
where tenements are given by one 
man to another, together with a wife, 
who is the daughter or cousin of the 
donor, to hold to them and the heirs 
ot their two bodies begotten; that is, 
they are tenanta in special tail; and 
such donees In frank-marriage are 
liable to no service but fealty; for a 
rent reserved thereon is void, until 
the fourth degree of consanguinity 
be past between the issues of the do-
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nor and donee.-Litt. 19, 20; 2 Bl. 
Wi. 

FRANK-PLEDGB (liberum 1'18-
gium). A pledge or surety for free
men. For according to the ancient 
mode of preserving the public peace 
in England, every free bom man at 
fourteen years of age (ecclesiastics, 
knights, and their eldest sons ex
cepted) was obliged to find surety for 
his good behaviour towards the king 
and his subjects, or else be kept in 
prison; whereupon a certain number 
of neighbours became customarily 
bound for one another, to see each 
man of his pledge forthcoming at all 
times, or to answer the transgression 
committed by any gone away; so 
that whenever anyone committed an 
offence, it was forthwith inqtlired in 
what pl8dge he was, and then they of 
that pledge either brought him forth 
within thirty-one days, or made sa
tisfaction for his offence. This was 
called I.ra"k-pledge, and the circuit 
thereo decenna, because it commonly 
consisted of tell households; and 
every particular person thus mutually 
bound for himself and his neighbours 
was called decellnisr, because he be
longed to one deetnna or another.
Fleta, lib. 2, c. 52; Cowel. 

FRANK-TBNEMENT. See tit. 
Freehold. 

FRATER CONSANGUINEUS. A 
brother by the father's side, a half 
brother; asfrater uterinus is a brother 
by the mother'S side.-2 Bl. 232. 

FRATBR NUTRICUS. A bastard 
brother. -Cowel. 

FRATER UTERINUS. See tit. 
Frater Consanguineus. 

FRATRIAGIUM. That part of an 
inheritance which comes to younger 
brothers. - Bracton, lib. 2, c. 35; 
Fleta, lib. 2, c. 16. 

FRANK-FBRME, See tit. Frank .. 
Ferm. 

FREDUM. A composition paid 
by a criminal to be freed from pro
secution, a third part of which used 
to be paid into the exchequer.
Cowel. 

FRBDWIT. See tit. F18dwit. 

FRBE BENCH (franc." bancl/s). 
Tbat estate in copyhold lands that 
a wife has after the death of her hus
band for her dower, according to the 
custom ofthe manor. It is said that 
a widow, to be entitled to free bench, 
must have been a vir~n when es
poused, and must remam chaste and 
continent during herviduityor widow
hood. The distinction betweenj;'ee
bench and dowel' is, that free-bench is 
a widow's estate in such lands as her 
husband dies seised of; whereas dower 
is the estate of the widow in all lands 
in which the husband was seised du
ring the coverture. The custom of 
fl'ee-bench prevails in many parts of 
the West of England. - Godwin v. 
Winsmore, 2 Atk. 525; 2 Bla. 129, 
633,63S. 

FREB CHAPBL. A chapel freed 
or exempted from the ordinary's ju
risdiction.-Les Terme. de 10 Ley. 

FRBE CONPBRENCE. A free con
ference between the two houses of par
liament differs from an ordinary con~ 
ference, for instead of the duties of the 
managers being confined to the formal 
communication of reasons, they are 
at liberty to urge their own argu
ments, offer and combat objections, 
and endeavour by personal persua
sion to effect an agreement between 
the houses, which the written rea
sons had failed to produce.-May', 
ParI. Treatise, 256. 

FRBB FISHERY. See tit. Pi,~ 
cary. 
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FRBBHOLD (libIJrulA ten.mlll"lA). 
An estate of freehold is an interest 
in lands or other real property held 
by a free tenure fOT the life of the 
tenant or that of some other person, 
or for some other uncertain period. 
It was formerly described to be such 
an estate as could only be created by 
livery of Beui", a ceremony similar to 
the investiture of the feodal law. 
But since the introduction of certain 
modern conveyances by which an 
estate of freehold may be created 
without livery of seisin, this descrip
tion is not sufficient. There are two 
qualities essentially requisite to the 
existence of a freehold estate: 1. Im
mobility, that is, the subject-matter 
must either be land, or some interest 
issuing out of or annexed to land. 
2. A sufficient lelfal indeurmillate du
ration; for even If the utmost period 
of time to which an estate can last 
is foed and determined, it is not an 
estate of freehold. Thus, if lands are 
conveyed to a man and his heirs for 
ever, or for the term of his natural 
life, or for the term of another's life, 
or until he is married, or goes to 
Rome, he has an estate of freehold; 
but if lands are limited to a man for 
600 years or for ninety-nine years, if 
he shall so long live, he has not an 
estate of freehold therein, because 
here the duration of his estate is not 
indeterminate, but is fixed and limited 
for a specific time, which is contrary 
to the nature of freehold tenure.-1 
Cruise, 66, 66. See also tit. Tenure 
in this Dictionary. 

FRBBHOLDBR. The tenant or 
holder of a freehold estate. 

FRBB-WARRBN. See tit. War
ren. 

FRBIGHT. The remuneration due 
to the owner of a ship for the con
veyance of goods or merchandise in 
that ship.-.dbbol on Sh. 246, 406. 

FRBND~TB(fromtheSmL~ 
a friend, and wite a fine or penalty). 
This word is thought by Cowel to 
signify a mulct or fine exacted of any 
one who harboured his outlawed 
friend.-Cowel. 

FRBSH DISSBISIN. Such a dis
seisin as a man himself might seek 
to defeat, that is, by his own ,Power, 
without the help of the kmg or 
judges or other foreign aid; as where 
a diu,gin had not taken place above 
fifteen days or other allort period.
Britton, cap. 43, 66. 

FRBSH FINB. Such a fine as had 
been levied within a year past.
Stat. Weslmi"steT 2, c. 46, anna 13 
Ed. 1. 

FRBSH FORCB (fri.ca fortia). A 
force which had been recently com
mitted in any city or borough, as by 
disseisin, abatement, intrusion, or de
forcement of any lands or tenements 
within such city or borough; and' 
before the action of ejectment was 
introduced, the party'who had a right 
to the land might by the usage of the 
said city or borough bring his assize 
or bill of fr"h forc. within forty days 
after the force had been committed 
or the title to him had accrued, for 
the purpose of recovering his lands. 
Fin. Nat. Brev.; us TITBIt. d. la 
Ley. 

FRBSH PURSUIT. See tit. Fresh. 
Suit. 

FRBSH SUIT (Tlcens imecutio). 
When a party robbed diligently and 
immediately follows and apprehends 
the thief, or convicts him afterwards, 
or procures evidence to convict him; 
this following up of the thief is termed 
making fresh suit, and the person so 
robbed shall in such case have resti
tution of his goods. Fre.h suit is also 
when the lord comes to distrain for 
rent or service, and the owner of the 
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be88t8 reecues them, or makes rescous 
(as it is termed) and drives them into 
another man's ground not holden of 
the lord, and the lord follows and 
takes them.-2 Hawk. P. C. c. 23; 
La Terma M la uy. 

FlllBUllGU or FRITUBURGB 
(from the SaL frilh, i. e. peace, and 
borge, i. e. a pledge or surety). Much 
the same as franlc-pkdge, only that 
the one was in the time of the Saxons 
and the other since the conquest.
C_1. See tit. Frank-pkdg .. 

FllIBNDLBSS-MAN. An old 
Saxon phrase for what we call an 
outlaw, because when put out of the 
protection of the law he was denied ' 
all help of his friends after certain 
daya.-Bracl. lib. 3, IT. 2, c. 12. 

FRILING, FRBOLING. A free
man: from the Sax. jreoh, free, and 
ling, oflBpring, &c.-C_I. 

FRITUBRBCH (paci. viDlatio). The 
breaking of the peace.-ug. Eth4l
rid4, cap. 6 j C_I. 

FRITBSOKB, FRITBSOllN (from 
the Sax. frill&, peace, and _, li
berty). The jurisdiction of keeping 
the peace; accordilljJ to Fleta the 
liberty of baving jrank-pUdgl. -
COlllel; Flel4. 

FllODXOllTBL or FllBOXOllTBL 
(from the Sax. fno, free, and mqrpll
ded, manslaughter). An immunity 
or freedom granted for committing 
manslaughter. - Mon • .dng. tom. I, 
173. 

PllUXGYLD. An old Saxon word 
signifying the first payment made to 
the kindred of a person who had 
been slain, in recompense of his 
murder.-ug. Edmundi, cap. ultimo; 
COlllel. 

FUAGB or FOCAGE. An imposi-

tion of 12d. for every fire, laid on the 
subjects of the dukedom of Acqui
taine by the Black Prince in the 
reign of Edward the Third; it was 
also called 1&ertl&· MOM!f, and hence 
probably originated our l&edrl1a·moMY. 
-Rol. ParI. 21) E. 3; COWl/I. 

FUBll (from the Fr. fuir, to fly). 
ThiB word, although a verb, is used 
in a substantive Bel\lle, and is twofold j 
thus fUlll' i .. fail (or flight in fact) 
signifies when a man actually and 
apparently flies; fUlll' in ley (or flight 
in law) Blgnifies when being called 
in the county court he does not ap
pear until he is outlawed, for this is 
flight in the eye of the law.-Slaunj: 
PI. Cor. lUI. 3, c. 22. 

FUGITIVB'S GOODS. The goods of 
a felon who took flight, and which, 
after the flight were lawfully found, 
belonged to the king or to the lord of 
the manor.-I) Rep. 109. 

FUXAGB or FUAGE. A Bort of 
duty which was vulgarly called 
smoke-farthings, and which was paid 
by custom to the king for every 
chimney in the house. In some old 
grants it is used to signify wood for 
fueL-l BI. 324. And see also tit. 
Fuage. 

FUND, Coneolidated. The consoli
dated fund is a fund out of which the 
payments of about three-fifths of the 
annual expenditure of the country 
are secured under the authorityofva
rious acts of Parliament. The pay
ments made out of this fund do not 
require the annual sanction of the 
House of Commons, and in this re
spect differ from the specific grants 
each year made in committee of sup
ply for the various public services, 
according to the estimates previously 
laid upon the table of the House. 

FUNGIBLBS. Any moveable goods 
which may be estimated by weight, 

It I) 
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number, or measure; hence jewels, 
paintings, statues, and works of art in 
general are not considered as fungi
bla, because their value canflot be 
measured by any common standard.
Scotch Law Dict. 

FURBOTE. See tit. Firebote. 

FURCA. et FossA. (gallows and pit). 
These words in the ancient charters 
or privileges granted by the crown 
signified a jurisdiction of punishing 
felons, that is, men by hanging, and 
women by drowning. - 3 Ins!. 68; 
Cowel. 

FURCAlil et FLAGELLUlil. The 
lowest and most degraded of all ser
vile tenures, the bondman being at 
the disposal of his lord for life and 
limb.-Cowel. 

FURIGELDUlil. A mulct or fine 
paid for theft. Among the laws of 
King Ethelred made at Wantage, 
cap. 7, it is allowed that they shall be 
witnesses "qui nunquam furigeldum 
reddiderunt," i. e. who were never 
accused of theft or larceny.-Cowel. 

FURST et FONDONG (Sax.) Time 
to advise or take counseL-L~g. H. 
1, c. 46. 

FURTA. A right or privilege de
rived from tpe king as supreme lord 
of a state to try, condemn, and exe
cute thieves and felons within certain 
bounds or districts of an honor, ma
nor, &c. Cowel seems to be doubt
ful whether this word should not be 
read forca, which means directly a 
gallows.-Cowel. 

FURTHCOlilING. See tit. Forth
coming. 

FURTHER lIIAINTENANCE OP 
THE ACTION, Plea To. A plea ground
ed upon some fact or facts which have 
arisen since the commencement of 

the suit, and which the defendant 
puts forward for the purpose of show
mg that the plaintiff should notjur
ther maintain his action. I t is called 
a plea to the fUI·ther maintenance of 
the suit, hecause it does not, like an 
ordinary plea in bar, profess to show 
that the plaintiff had no ground of 
action when he commenced the suit, 
but simply shows that he has no right 
to maintam itfurther. A plea of pay
ment of money into court in satisfac
tion of the plaintiff's claim is in the 
nature of a plea to the further main
tenance of the suit, such a plea ad
mitting that the plaintiff had a good 
cause of action, but showing that he 
ought not further to maintain it, 
upon the ground that the money so 
paid in by the defendant is sufficient 
to satisfy all damages which the 
plaintiff has sustained. See Step. PI. 
72, ed. 4th. 

FYRDERINGA. An offenceortres
pass for which the fine or compen. 
sation was reserved to the kmg's 
pleasure. Spelman would read it 
fynderinga, and says that it is trea
sure trove; but Cowel seems to think 
that it originally signified a going 
out to war, or a military expedition 
at the king's command, which upon 
refusal or neglect was punished with 
ajirdwite or mulct at the king's plea
sure.- Cl1IlIel. 

G. 

GABALET. See tit. Gavel. 

GABEL or GABLE. This word 
seems to have various significations, 
but in ancient records is commonly 
understood to signify a rent, duty, 
custom, or service p81d or performed 
to the king or any other lord; and 
those who paid such rent were gabla
Cores. In Domesday-book the nature 
of the.rent, &c. is signified by some 
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adjunct being placed to the word 
gabel; but when it is mentioned 
without any addition, then it usually 
signified the tax on salt propter /!:leel
lmtiam, but it was afterwards applied 
to all other ¢Sxes, as gabelk de vins, 
&c.-Co. Lie. 142; Cowsl. 

GADULUS DENARIORUM. Rent 
paid in money.-Cowsl. 

GA.POLD-GYLD. A Saxon word 
signifying the payment or rendering 
of tribute or custom; it also some
times denotes usury.-Cotmll. 

GAPOLD-LAND or GA.PUL-LAND. 
Land liable to tribute, tax, or rent.
Cowel. See tit. Gavel. 

GAGE (vadium). A pledge or a 
pawn, &c. See tit. Murtgage. 

GAGER DE DELIVBRANCE. 
Where he who has taken a distress 
being sued has not delivered the 
cattle, &c., that were distrained, then 
he shall not only avow the distress, 
but gager de deliverance, i. e. put in 
surety or pkdges that he will deliver 
them.-Les Terme. de La Ley. 

GAGER DE LEY. Wageroflaw. 
See that ti tle. 

GAINAGB (Fr. gaignage, gain or 
profit). The profit arising from the 
tillage of land; it is also said to sig
nify the draft oxen, horses, wain, 
ploughs, &c. used for the carrying on 
of tillage by the baser sort of soke .. 
men or villeins, and sometimes even 
the land itself.-Le. Termes de la 
Ley. 

GAINBRY. Much the same as 
gainage, which see under that title. 

GALB OP RENT. A periodical 
payment or reservation of rent is so 
termed.- Woodjall, Land. and Ten. 
626. 

GAOL DELIVBRY. A commission 
of gaol. delivery is an authority in the 
nature of a letter from the king, di
rected to the judges and others, em
powering them to try and deliver 
every prisoner who shall he in the 
gaol when the judges arrive at the 
circuit town, whenever or before 
whomsoever indicted, or for whatever 
crime committed. Every descrip
tion of offence, even high treason, is 
cognizable under this commission, 
and the justices may proceed upon 
any indictment of felony or trespass 
found before other justices, or may 
take an indictlnent originally before 
themselves; and they have power to 
discharge not only prisoners acquit
ted, but also such against whom, on 
proclamation made, no parties shall 
appear to indict them; which can
not be done either by justices of oyer 
and terminer, or of the peace.-·4o 
Chitty's BI. 269, 270, and note Iii; 4 
Inst. 168. 

GARD, GARDIAN. See Guard and 
Gllardian. 

GARDIA or GUARDIA. A word 
that was used among the feodists to 
signify custody.- Cowel. 

GARNISH (penriUIiCULa carcerol·ia). 
Money paid by a prisoner on bis en
trance into gaol. This was forbidden 
to be taken by the 4 G. 'I., c. 43, sec. 
10, r. 23. The word garnish is also 
used for warn; thus to garni,h an 
heir, signifies to warn an heir.-27 
El. c. 3; Cowel; Tamlins. , 

GARNISHEE. The party in whose 
hands money is attached within the 
liberties of London by process issuing 
from the Sheriffs' Court; so called 
because he has had garnishment or 
warning not to pay the money to the 
defendant, but to appear and answer 
to the plaintiff-creditor's suit. Thus 
if an action be commenced in the 
Lord Mayor's or Sheriffs' Court, of 
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the City of London against A. and it 
be found that he has nothing within 
the jurisdiction out of which to satisfy 
the plaintiff's claim, and thereupon 
a suggestion is made by the plaintift' 
that another person within the city is 
indebted to A., that other person is 
tDanled thereof, and if he does not 
deny the debt due from him to A. the 
debt may be attached in his (the gar
"iahee's)hands.-Com. Dig. tit. Attach_.t j 6 Sc. N. R. 637. 

GARIUSHMENT (from the Fr. gar
"ir). A warning given to a person 
for his appearance for the better fur
nishing the court with information 
respecting the cause; as, for example, 
where one is sued for the detinues 
of certain evidences and charters, and 
says that the evidences were deli
vered to him not only by the plaintiff, 
but by another also, and therefore 
prays that that other may be warned 
to plead with the plaintiff, whether 
the conditions be performed or not, 
and in this petition he is said to pray 
garnishment.- CrfWIp. Jurild. 211; 
:us Terme. th la Ley. 

GARRANTY. See tit. Warranty. 

G ARSUMMUNB. A fine or amer
ciament. Spelman writes it Gerntma. 
-Cowel. 

GAVBL (frOIJl the Sax. gafel). A 
custom, toll, tribute, yearly rent or 
revenue, of which there were formerly 
many kinds, as gavel-com, gavel-malt, 
gavel-fodder, &c.-Cowel. 

GAVELET (gaveletum). A special 
and ancient kind of cellavit used in 
Kent, where the custom of gavel
kind prevails; by which the tenant 
shall forfeit his lands and tenements 
to the lord of whom he holds, if he 
withhold from him his due rent and 
services.-Cowel. 

GAVBLET IN LONDON. A writ 

used in the hultitrg. of London, where 
the parties, tenant and demandant, 
appear by .cire facia., to show cause 
why the one should not have his tene
ment again on payment of his rent, 
or why the other should not recover 
the lands in default thereof.-Cowel j 
Fleta. 

GAVELGELD. A pecuniary pay
ment, a tribute or a toll.-Mon. Angl. 
tom. 3. 

G A VBLKIND. A customary tenure 
which prevails in many parts of Kent. 
The distinguishing properties of this 
tenure are various; some of the I!rin
cipal are these: 1. The tenant 18 of 
age sufficient to aliene his estate by 
feoffment at the age of fifteen. 2. 
The estate does not escheat in case 
of an attainder and execution for 
felony. 3. In most places he had a 
power of devising lands by will, be
fore the statute for that purpose was 
made. +. The lands descend, not to 
the eldest, youngest, or anyone son 
only, but to all the sons together, 
which was anciently the most usual 
course of descent all over England.-
2 Bl. 8+; Cruiu, 1, 106. 

GAVBLMAN. A tenant who is 
liable to the payment of tribute; and 
hence, tenure in gavelkind has been 
thought to belong to land in its na
ture taxable.-SfWlner on GaveUcind, 
p. 23. 

GAVBLMBD. A service required 
by the lord of his tenant, viz. to mow 
grass, to cut meadow land, &c.-Som
ner on Gavelkbod. 

GAVELREP. Bedreap, or the duty 
of reaping at the bid or command of 
the lord.-Somner on Gavelkind. 

GAVBLCBSTER (~ax.) A certain 
measure of rent ale. Among the ar
ticles to be charged on the stewards 
and bailiffs of the church of Canter-
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bury's manors, this of old was Olle. 

I t is sometimes fcund under the 
name of Tolcester.-CoaL 

GAVBL-WBRK (SIlL) Either_
flu-opera, or the personal labour of 
the tenant; or carr-opera, or work by 
his carta or csrriages.-CoweI. 

GBBVRBCIR, GBBUBCIPA. 
NeighbourhOod or adjoining district. 
-Leg. Edw. Ctmf. 

GBLD (geldum mukla). Signified 
among the Saxons money or tribute; 
also the compensation for a crime: 
hence, in our ancient laws, the word 
ftlef'geld signified the value of a man 
slain, and IR'Jgeld, the value of a 
beast slain.-CoweL 

GBLD.&.BLB (geldabilis). Taxable, 
liable to pay tax or tribute.-2 1",,. 
701. 

GBlIlOTB. A Saxon word, signi
fying a convention or assembly. It 
is used, in the IB'WII of Edward the 
Confe880r, for a court, viz. Om .. " 
honw paeem habeat eundo ad gemotum 
lit rwu .. df) de gemoto, "in probatu. 
fur fmt.-Le. Termes tk la lAy. 

GBNBATH. A villein. Regi'ge
Reath, the king'B viIIein.-L. IRe, 
MS. c. 19. 

GBNBRAL IBBUB. In mOBt of 
the usual actions there is a fixed and 
appropriate form-of plea for travers
ing the declaration, in cases where 
the defendant means to deny its 
whole allegations, or the principal 
fact on which it is founded; this form 
of plea or traverse has been usually 
denominated the glneral iulU in that 
action; and it appears to have been 
80 called, because the issue that it 
tenders, involving the whole decla
ration, or the principal part of it, is 
of a more geMral and comprehensive 
kind than that usually tendered by a 

common traverR.-SIqheta tm Pleat£. 
iflK,167. 

GBNBRAL RBPLICATION. Is a 
name frequently given to the repli
cation de injUN, from its g_1 or 
comprehensive character, in putting 
in i88Ue all the material allegation. 
of the plea to which it is addressed. 

GBBBUlIlA. See tit. GCI7"lUmmuR'. 

GEBTIO PBO H..BBBDB. Behaviour 
as heir. The conduct by which an heir 
renders hiJDBelfliable to the debts of 
his ancestor; which may be in vari
ous ways, as by taking pOlllle88ion of 
the title-deeds, receiving rent, &c.
Scotch Dirt. 

GBSTU BT FAlIlA. An old obso
lete writ, which lay for a person whOle 
good behaviour was impeached.
Lamb. EirelL lib. +, Co 1+, p. 632. 

GBWINBDA(SIIL) A Saxon word, 
signifying a :public convention of the 
people to decide a cause.-Leg. EtheL 
c. I, apud Bromp/aIL 

GBWITNBBB.&.. The giving of evi. 
dence.-Leg. Ethel. c. 2, apud Bromp
/aIL 

GIPT (dtmum, dtmatiD)' A deed of 
gift is a voluntary conveyance, not 
founded on the consideration of mo
ney or blood, and is said to be that 
deed whereby lands or goods are 
passed from one man to another by 
way of gift, wherein the word • give' is 
commonly used. The conveyance of 
lands by giJ~ (donatio) is properly a~
plied to the creation of an estate tall, 
as feoffmnd is to that of an estate in 
fee; and lease to that ofan estate for 
life or years. I t differs in nothing 
from a feoffment, but in the nature of 
the estate passing by it; for the 0pe
rative words of conveyance in this 
case are '"' or tkdi; and gifts in tail 
are equally imperfect to pass an 
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estate in JlOI8etIBion without livery tf 
win. aa are feoft'menta in fee-simple. 
A gift of personal property is the 
method of transferring the right and 
JIOIIIII!88ion of it, whereby one man 
renounces, and another man imme
diately acquires. all title and interest 
therein: which may be done either 
in writing or by word of mouth, at
tested by sufficient evidence, of which 
the delivery of possession is the 
strongest and most essential This 
species of conveyance however is ra
ther suspicious; and is usually con
strued to be fraudulent, if creditors 
or others become suft'erers thereby; 
and particularly by stat. 3 Hen. 7, 
c. 4., all deeds of gift of goods made 
in trust to the use of the donor shall 
be void, because otherwise persons 
might be tempted to commit treaaon 
or felony without danger or forfeiture; 
and the creditors of the donor might 
also be defrauded of their righta.
Ship. Touch. 227; 2 BI. HO; 4. 
Cruiae, 66. 

GILD. Has various significations; 
sometimes it is used for a tribute or 
amerciament; sometimes for a fra
ternity, or company of persons com
bined together by orders and laws 
made amongst themselves with the 
king'slicenile, &c.; C.-omp. Jurild.; 
Le. Termes de Ia Ley. 

GILDA MBRCATORIA. A mer
cantile meeting or aasembly. If the 
king grants to a set of men to have 
gildam mercatoriam, a mercantile 
meeting or assembly; this is alone 
sufficient to incorporate and establish 
themforever.-lORep.30; 1 B1.473. 

GIST. The point, essence, or ma
terial question upon which an action 
hinges or turns, is termed the gilt of 
the action, i. e. it is the very foun
dation of the action, the ground which 
sustains it. 

GIVING RINGS. Is a custom ob-

served by members of Serjeanta' Inn 
when called to the degree of the 
coi£ Each serjeant gives in a ring 
containing his own motto.-2 Q. B. 
24+. 

GLADIUS Uus gladii}. Signifies 
in the old Norman laws a supreme 
jurisdiction; and hence it is sup
posed, that at the creation of an earl 
he waa gladio luccinctu., to signify 
that he had a jurisdiction over the 
county.-Camd. Brit.; Seld. 7·it. tf 
Hm. 

GLOMBRBLLS. Commissaries ap
pointed to hear and determine dif
ferences between the scholars in a 
school or university, and the towns
men of the place. In the edict of 
Hugh Balsam, Bishop of Ely, aftn. 
1276, mention is made of the maater 
of the g/om,r,/Ia.-Cowel. 

GLOVB SILVBR. Money cus-
tomarily given to some servants to 
buy them gloves, as a reward and 
encouragement of their labours. The 
phraae glove-money haa also been 
used for extraordinary rewards given 
to officers of the courts, &c., and to 
money given by the sherifi' of a 
county in which no oft'enders are left 
for execution, to the clerk of assize 
and the judge'S officers. - COWIl ; 
Tomlina. 

Go. To go without day, in law 
phraaeology, signifies to be dismissed 
the court.-Kitchin,j. 193; Cowe!. 

GOD-BOTB (Sax.) A fine or 
amerciament for crimes or oft'ences 
committed against God and religion: 
an ecclesiastical or church fine.
Cowel. 

GOING THROUGH THB BAR. Is 
the act of calling in succession upon 
each barrister sitting in court to 
move or address the court on any 
business which may have been en-
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trusted to him. This ia done by the 
Lord Chief Justice, and the practice 
is confined to the sittings in hanco. 

GOOD ABBARING (bon," g~.tu.). 
Means hy a special .~ification the 
exact carriage or hehaviour of a suh
ject to a king and his liege people, 
to which men are sometimes on ac
count of their loose demeanour hound. 
And he, who is bound to this, is more 
strictly bound than to the peace; for 
the peace is not broken without an 
actual affioay, battery, &c., but this 
may be forfeited by the number of a 
man's companions or his weapon&.
Let Twmu de '" L~y j Cromp. Jur;" 
119, 120. 

GOOD CONSIDBRATION. See tit. 
Conlideration. 

GRACB, Acts u(. Acts of parlia
ment for general and free pardons 
are called actl of grace.-l BI. 184. 

GRANAGB. A fine or duty due 
to the Mayor of London of the twen
tieth part of salt imported by an 
alien.-Les T~_ de '" Ley. 

GRAND ASSISE. A trial intro
duced by Henry the Second, by spe
cial kind of jury in a writ of rigbt, 
at the option of the tenant or defen
dant, instead of the barbarous and 
Norman trial by battel.-4 Bl. 422-

GRAND CAPE. See tit. Cape. 

GRAND DAYs. Certain days set 
apart by the various inns of court for 
peculiar festivity. The members of 
the respective inns are on such occa
sions regaled at their dinner in hall 
with more than usual sumptuousness. 
It is supposed that they were ori
ginally al!pointed by the inns upon 
the occasIons of the learned judges 
being invited to dine with them. 

GRAND DISTRESS ('lIagraa dU-

trit'tio). A writ which lay in real 
actions, and 80 called on account of 
its quality and great extent. It lay 
in two cases, either when the tenant 
or defendant was attached, and did 
not appear, but made default: or 
when the tenant or defendant had 
once appeared, and afterwards made 
default.-FIeta, lib. 2, c. 69; Cowl. 

GRAND JURY. A jury of twelve 
good and lawful men rt'spectively 
returned by the sherifi' of every 
county to every session of the peace, 
and every commiasion of oyer and 
terminer, and of general gaol deli. 
very; to whom indictments are pre
ferred. They ought to be freeholders, 
but to what amount seems uncertain. 
-2 Huk, P. C. 164; 1 Chit. C. L. 
310,1. 

GRAND LARCENY. See tit. lar
ceny. 

GRAND SBlUEANTY. See tit. 
&Tj"nty. 

GRANGB. This word was formerly 
more exclusively a law term, but has 
gradually become familiar: it sig
nifies a farm-house, granar~., and 
most other outbuildings necessary 
for husbandry; and the person who 
had the care of such a place waa 
termedgr'Ulgearius, grang~ or grange
kuper.-Fkta, lib. 2, c. 12; t·owel. 

GRANGBARIUS. See tit. Grange. 

GRANT. A mode of conveyance 
generally applicable to incorporeal 
tenements, and was by the old law 
(independently of the Statute of 
Uses), appointed as the method of 
transfemng reversions, remainders, 
and similar estates infutuTo. From 
its applicability to incorporeal tene
ments arose a distinction of much 
practical importance between things 
lying i'l livny and t1tings lying i'l 
grallt. The former class comprehends 

DigitIZed by Google 



GRA ( 208 ) GUA 

land in poaeIIion and what apper
tains thereto, luch as a maRor, con
sisting of land and seignoriee, or a 
rectory, consisting of land or tithe., 
oC which the incorporeal part will 
not be severed from the corporeal 
without an apparent intention, whilst 
to the latter class (viz. things lying 
in pnl) belong all the subjects oC 
real property which are alienable, 
except land in po_ion.-Barton·, 
Compendium, 1 + ; + Crail_, iiii; 1 
Imt. 9. See also tit. Lying in Grant. 

GRANT, Lying in. See tit. Lying 
in GTant. 

GRATUITOUS DBBDS. Such 
deeds as are made to pass property 
without any valuable or legal consi
deration Cor the same. 

GRBAT SBAL. See tit. Chan-
cellar. 

GRBAT TITBBS. See tit. Tidl ... 

GRBE (from the French grl, ac
cord, consent, liking, &c.) Content
ment, or satisfaction; as in the stat. 
of 1 R. 2, c. Iii, to make grN to the 
parties, signifies to give them con
tentment or satisfaction for an offence 
done to them.-Le. Termts de Ia Ley. 

GRBBN CLOTH tf'fhe King'. HOlUB' 
hold. See tit. Counting-hou" tf the 
King'. HOII#hold. 

GRBENBBW. In the forest laws 
signifies the same aswert.-Manwood'. 
For. Law .. 

GRBBN WAX. A phrase used in 
the stat. of +2 E. 3, c. 9, and 7 H. 
+, c. 3, and signifies the estreats of 
iuues, fine., and amerciaments in the 
exchequer, and delivered out to the 
sheriffs under the seal oC the court, 
which is impre88ed on grHn .... r, to 
be levied by them in their respective 
counties.-La Terma dela Ley. 

GRB88UK. See Ga""mmune. 

GRBVB (from the Sax. gereja). 
See tit. Hew. 

GRITH. A Saxon word, used in 
our old lawe, signifying peace; and 
grithi1ree1a signifies a breach of the 
peace.- Cowel 

GRITBBBRClL See tit. Gritla. 

GROCBRS. In 37 Ed. 3, are un
derstood for merchants who Bngrollld 
all vendible mercbandise.-COIOBI. 

GROSS. Separate, independent, 
at large, entire, not depending on 
another, &c. See Advowson in GTOIS. 

-c.:"""l 
GROSSB BoIS. Great wood; and 

signifies such wood as either by the 
common law or the custom of the 
country is considered timber.-C"""l 

GROUND-ANNUAL. A ground 
rent, payable out of the ground be
Core the tenement in a burgh is built; 
and in the Scotch law is used in con
tradistinction to the term jeu-annual 
-Scot. Diet. 

GROWTH HALPPBNNY. A rate 
which used to be paid in some places 
Cor tithe oC every fat beast, ox, or 
other unfruitful cattle. - Clayton', 
Rep. 92. 

GRUARII (from the Fr. grayer). 
In the old forest records signifies the 
principal officers oC the Corest.
Cowel 

GUARDIAN DB L'B8TBMARY. 
The guardian or warden of the stan
nuries or mines in Cornwall.-Cowel 

Gu ARDIAN OP TBB SPIRITUALI
TIBS. He to whose custody the 
spiritual jurisdiction of a diocese is 
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committed during the vacancy of the 
see.-Cou:el. 

GUARDIAN 01' THE TEMPORALI
TIES (cwto. temporalium). He to 
whose custody a vacant see or abbey 
was committed by the king, lVho as 
steward of the goods and profits 
thereof was to give an account to the 
escheator, and he into the Exche
quer; his trust continued only until 
the vacancy was supplied. -Tomlin .. 

GUARDIANS DB L'EGLISB. 
Guardians of the church, i. e. church
wardena.-Cawel. 

GUARDIANS 01' THB PBACE. 
Justices of the peace.-Cowel. 

GUARDIAN 01' THB CINQUB 
PORTS. The governor or lord war
den of the cinque ports is sometimes 
so called. See tit. CinqWl Porta. 

GUIDAGB (guid4gium). Sir Ed
ward Coke says this is an old law 
term, mgnifying that which was given 
for safe conduct through unknown 
ways or a strange territory.-2 Imt. 
626. 

Gun.D (from the Sax. guildan). 
A fraternity or company, because the 
members thereof were gildare, i. e. to 
pay a certain tribute towards the 
support and expenses of the com
pany: hence the term Guild Hall, as 
applied to those public places of 
meeting for the mayor and com
monalty of cities and boroughs to 
transact public business.-Les Termes 
tN laLey. 

GUILD HALL.. See tit. .Guild. 

GUILD RENTS. Those rents 
which were payable to the crown by 
gild. and fraternities, or such rents 
as formerly belonged to religious 
gilds, and which came to the crown 

on the dissolution of monasteriea.-
22 Car. 2, c. 6. 

GWABR MBRCHED. A fine paid 
by custom to the lords of some 
manors on the marriage of their te
nant's daughters, or otherwise on 
their committing incontinency.
Cawel. 

Gw ALSTOW. In the laws of Henry 
the First seems to signify locu. occi. 
tUlIitioMlm. i. e. a place of execution.
Leg. Hen. 1, c. 11. 

GYLPUT. A certain court so 
called belonging to the hundred or 
liberty of Pathew, in the county of 
Warwick, and which was held every 
three weeks.-13 Ed. 3, n. 12-

GYLTWITB. A fine, compensa
tion, or amends for a trespass, or a 
fraud. - Cawel. 

GTST. See tit. GiBt. 

H. 
HABBAS CORPORA JURATORUK. 

Acompulsoryprocessawarded~nst 
jurors, commanding the shenff to 
have their bodies, or to distrain them 
by their lands and goods, in order 
that they may appear in court upon 
the day appointed for the trial of the 
cause.-3BI. 36+. 

HABBAS CORPUS. A writ ofrigbt 
for tbose who are aggrieved by illegal 
imprisonment; and by 31 Car. 2, c. 
2, commonly called the Habeas CorpllS 
.Act, the methods of obtaining this 
writ are pointed out and enforced, so 
that as long as this statute remains 
unimpeached, no subject of England 
can be long detained in prison, ex
cept in those cases where the law 
requires and justifies such detention. 
There are various kinds of this writ 
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made use of by our courts Cor re
moving prisoners from one court into 
another, Cor the more easy adminis
tration oC justice. Such is the 

Habeas Corpus ad respondendflm, 
when a man has a cause of action 
against one who is confined by the 
process of some inferior court, in 
order to remove the prisoner and 
charge him with this new action in 
the court above. Such is tbe 

Habeas Corpus ad ,atiifaciendum, 
when a prisoner has.had judgment 
against him in an action, and the 
plaintiff is desirous to bring him up 
to some superior court to charge him 
with process of execution. Such also 
are those writs of 

Habeas Corpus ad prllleqllendllm, 
testificandum, deli7JerandUfll, &c. which 
issue when it is necessary to remove 
a prisoner in order to prosecute or 
bear testimony in any court, or to be 
tried in the proper jurisdiction where
in the fact was committed. Such 
also is the writ of 

Habeas Corpus ad faciendum It reci· 
piendum, which issues out of any of 
the courts of Westminster Hall, when 
a person is sued in some inferior 
jurisdiction and is desirous to remove 
the action into the superior court, 
commanding the inferior judges to 
produce the body of the defendant, 
together with the day and cause of 
his caption and detention (whence 
the writ is frequently denominated 
a habeas corpu. cum causd) to do and 
receive whatsoever the king's court 
shall consider in that behalf. But 
the great and efficacious writ in all 
manner of illegal confinement is that 
of 

Habeas Corpus ad aubjiciendum, di
rected to the person detaining ano
ther, and commanding him to pro
duce the body of the prisoner, with 
the day and cause of hIS caption and 
detention. ad faciendum, subjiciendum 
It recipiendum, to do, submit to, and 
receive whatsoever the judge or court 
awarding such writ shall consider iii 

that behal£-3 Bl. 129, 130, 131 j 1 
BI.135. 

HABENDUM. There are various 
formal parts in deeds, of which the 
habendum is one j its office is only to 
limit the certainty of the estate 
granted: it is so called because it 
begins with the words to have. In 
every deed of conveyance there are 
two principal parts, viz. the premisu 
and the habendum; the office of the 
premises is to express the name oC 
the grantor, the grantee, and the 
thing to be granted j the office of the 
habendum is to limit the estate, so 
that the ~neral implication of the 
estate, whIch by construction of law 
passes in the premises, is by the 
babendum controlled and qualified. 
- 4 CruiBe, 289 j Le, Terrnes de la Ley. 

HABERE FACIAS POSSESSIONEM. 
When a plaintiff recovers in a real 
or mixed action, whereby the seisin 
or possession of land is awarded to 
him, the writ of execution is either 
an habere facias posBeBSionem, or writ 
of possession of a chattel interest, or 
an hubere facias Beisinam, or writ of 
seisin of a freehold.-Finch, L. 470 j 
3 Bl. 412. The writ of haberefaeias 
poISBBSionem is the process commonly 
resorted to by the successful party in 
an action of ejectment, for tbe pur
pose of being placed by the sheriff 
10 the actual possession of the land 
recovered. 

HABERE FACIAS SEISIlUM. See 
tit. Habere facias PosBeBSionem. 

HABERE FACIAS VISUM. A writ 
that formerly lay in various cases, as 
in dower, formedon, &c. where a mew 
was required to be taken of the lands 
in question.- Bract. lib. 5, tract. 3, 
c.8. 

HADBOTE (Sax.) A recompense 
or amends for the violation of holy 
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orders, or for violence offered to per
sons in holy orders.-CoweL 

HAlRBDB ABDUCTO. A writ that 
fonnerly lay for a lord who, having 
the wardship of his tenant under age, 
could not come personally, because 
he was conveyed away by another.
Old Nat. Br,". 93. 

HAlRBDB DBLIVBRANDO ALII 
QUI HABET CUSTODUM TBRRAL 
A writ directed to the sheriff com
manding him to require one, who hsd 
in his custody another person's ward, 
to deliver him to such other person 
whose ward he really was, by reason 
of the land which he had in his pos
session.-Reg. Orig. 161; CoweL 

HAlRBDB BAPTO. See tit. Hereh 
Abducto. 

HAlRBDIPBTA. The next heir. 
ug. H. 1, c. 70. 

HAlRBTICO COKBURBNDO. A 
writ that fonnerly lay against one 
who was a heretic, who having been 
once convicted of heresy hy his bi
shop, and then baving abjured it, 
afterwards fell into it again, or into 
some other, and was then committed 
to the secular power. This writ was 
abolished by 29 Car. 2, Co 9.-F. N. 
B.269. 

HAIll8UClI:BN. See tit. HON
ioM'" 

HALP BLOOD. Where the rela
tionship proceeds not from the same 
couple of ancestors (which constitutes 
a kinsman of the wholll blood), but 
from a single ancestor only; as in 
the case of two brothers being de
rived from the same father but not 
from the same mother, or viee wrs4. 
-1 BL 194. 

HALP SBAL. A seal used in 
chancery fQr the sealing of commis-

sions to delegates upon an appeal in 
civil, ecclesiastical, or marine causes. 
-8 EliL c. 3. 

HALP-TONGUB. See tit. Mlditra, 
Lingu .. 

HALL. See tit. A,,'a. 
HALKOTB or HALIMOTB (from 

the Sax. heGt., i. e. a court, snd g'
m"t, i. e. an assembly). The same 
a8 what is now commonly called a 
court baron.-Leg. H. 1, c. 10. 

HALYKOTB. A holy or ecclesias
tical court; and there was a court 
held in London by this name on Sun
day next before St. Thomas's day, 
and was therefore called the haly. 
mote or holy court.-CoweL 

HALYWBRCPOLlI:. Anciently sig
nified those of the province of Dur
ham who held their lands to defend 
the corpse of St. Cuthbert, and 
claimed the privilege not to be forced 
to go out of the bishoprick either by 
the king or bishop. - S,/tl,n. 

HAKBSBClI:BN. Burglary or noc
turnsl housebreaking was 110 called 
by our aneient law, as it is in Scot
land to this day.-4 BI. 224. 

HAMPARB. This word by some 
is said to signify the freedom of a 
man's house; but Cowel seems to 
think that it signifies the breach of 
peace in a house. - Cowel. 

HAMSOll:BN. See tit. HaNNcken. 

HANAPBR OPPICB. An office 
connected with the Court of Chan
cery so called. Writs relating to the 
business of the subject, and the re
turns to them, were accordin~ to the 
simplicity of ancient times onginally 
kept in a hamper, in hanaper",; and 
the others (relating to such matters 
wherein the crown is immediately or 
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mediately concerned) were preserved 
in a little sack or bag, in portia baga, 
w has a the di on of 
t upel' 0 d pett ffice, 
b which g to th mon 
Law Court in chancery.-3 BI.49. 

H D-BO See . ead. 
b 

HANDGRITH (from the Sax. hond, 
hand, and grith, peace). Peace or 
protection given by the kin with 
h n han wel; • 1, 
c 

HAND-HABEND. A thief appre
hended in the very act, having the 
s goods hands. g. H. 
1 

HANDSALE. Anciently among 
all the northern nations shaking of 
h was he essary d the 
b , a cu which I re-
t in some ver al contracts; such 
a sale was termed a hand-sale, until I 
in process of time the same word 

ed to . . the p . ear-
n hich ven i ately 
a e shalu hands stead 
of it.-2 HI. 448. 

IG. 
ary la 
ngl.2 

d sign' 
be pe 

64. 

some 
ed.-

HANGWIT or HANKWITE (from 
xon h i. e. t end, 
ite, i. fine). berty 
d to a hereb quit 

of a felon or thief hanged without 
legal trial, or escaped out of custody. 
Cowel seems to thmk that it si nifies 
a ty whe a lord nges 
t rfeitur from who 
hangs himselfwlthm the lord's fee.
Cowe/. 

NPER 
er OjJi 

NAPE e tit. 

HANTELODE (from the German 
hant, i. e. a band, and load, i. e. laid). 

arrest.- ange. 

AP (fro Fr. happer, i. e. to 
snatch or catch). To snatch, to take, 
&c. I t is thus used: If partition is 

by t arceners more 
IS allo one th other, 
he wh most s it to 

the other, and she haps the rent, 
whereupon assise is brought, &c. So 
also thelhrase to hap the ossession 

ee p made u y Lit-
IL-C 

HARO, HARRON. A hue and 
cry after felons and malefactors.

I. 

A UR. e laws illiam 
the First seems to signify hatred.
Leg. W. 1, c. 16. 

AY-BO HEDG E. An 
ance d for ring 0 

hays, hedges, or fences.-2 BI. 35. 
And see also tit. Common. 

AYWA HA (from 
r. "aie a hedg garde 

L e. custody, care). An officer sworn 
in the lord's court to look after the 
impounding of cattle; and he is so 

d beca e part office 
see th y do eak 0 

p the h g , fence, c.-Kit
chin, 46. 

EADBO H or H OROW 
as so c who w e head 
frank e in ennary 

I within a leet, or who had the govern
ment of those within his own pledge. 
He was called b the v' names 

ad·bar barow-h borough 
,thl ough, g'man 

I chief-pledge, and borow-elder, accord
ing to the local customs which pre
vailed. The head-borough was the 

of th pledg e othe 
were d han 8m or 
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pltgii _nults, i. e. inferior pledges. 
This officer is now commonly called 
a constable.-Cowel; La Terme. de 
la Ley. 

HBAD-SILVBR. See tit. Ctnllmon 
Fine. 

HBALSPANG or HALSPANG (from 
the Sax. hala, i. e. neck, and fang, 
i. e. to take by force, &c.) The pu
nishment of the pillory. Sometimes 
it is taken for a pecuniary punish
ment or mulct to commute for stand
ing in the pillory, to be paid to the 
king or chief lord. It is thus used: 
Qui falaUln testimonium dedit, reddat 
regi 'VIII terrill domino halleng.-Leg. 
H. 1, c. 11. 

HBARTH-MONBY. See titles Chim
'My Mo.lty and FlUlge. 

HBDGB-1I0TB. See tit. Haybote. 

HBIR (hln'ts). An heir may be 
termed the real representative of the 
ancestor; that is to say, the heir is 
the representative of the ancestor 
with respect to the real property of 
Buch ancestor. Blackstone defines 
an heir to be "him upon whom the 
law casts the estate immediately on 
the death of the ancestor." It is a 
rule in law, that nemo est htrres viven
ti., that no one can be the actual 
complete heir of an ancestor until 
such ancestor is dead; before that 
time the person who is next in the 
line of succession is either called an 
heir apparent or an heir presumptive ; 
an 

Heir Apparent is one whose right 
of inheritance is indefeasible pro
vided he outlive the ancestor; as the 
eldest son or his issue, who by the 
course of the common law must be 
heir to the father whenever he hap
pens to die; an 

Heir Presumptive is one who, if 
the ancestor should die immediately, 

would in the present circumstances 
of things be his heir, but whose right 
of inheritance may be defeated by 
Bome nearer heir being born; as a 
brother, or nephew, whose presump
tive succession may be destroyed by 
the birth of a child; or a daughter, 
whose present hoJ.M!s may hereafter 
be cut off by the birth of a son. 

Hei,. at LaID, or heir· general, is he 
who after his ancestor's death, has a 
right to and is introduced into all 
his lands, tenements, and heredita
ments. 

Special Heir is the issue in tail, 
who claims per formam da1l;. 

Hei., by Cudtnll is one who itlherits 
lands, not according to the rules of 
the common law" but according to 
some particular custom which pre
vails in some places, as the custom 
of gavellcind in Kent, according to 
which all the sons inherit, and make 
but one heir to their ancestor; or the 
custom of Borough English, according 
to which the youngest son is the heir 
of the ancestor. 

Heir by Devise, or htntl factlls, is 
he to whom lands are devised by the 
will of the testator, and who has no 
other right or interest than that 
which he derives from the will, Ac
cording to the Scotch law heirs are 
distinguished as follow: 

Hei., Active is he who is served heir 
and has the right of action, 

Heir by Conquest is the successor 
of the deceased, in those lands and 
inheritable property in general to 
which the deceased did not succeed 
as heir to his predecessors; as in 
the case of a father leaving an 
estate which he had purchased to his 
second son. 

Heir of'Line is the lineal heir of 
his ancestor, and who succeeds by 
right of blood. 

Heir Male is the nearest male heir 
capable of succeeding. 

Heir Passive is he whom the law 
makes liable to be heir. 

Heirs Portia • ."... Female wccee-
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sors, who are entitled to equal por
tions. 

Heirs of Prnvilion, or, as they are 
sometimes called, Iuirsby destination, 
are those who become successors by 
virtue of some particular provision in 
a deed or instrument. 

H,ir of Tailsis is he to whom an 
estate is entailed. 

Heir. what80mever, are heirs at law. 
2 Bl. 208; 1 Cruise, 150, sec. 22; 2 
Prill. on EsI. 2; Shep. Touchs. 101; 
Scotch Dicl. 

HBIRBSS. A female heir; and 
when there are several joint female 
heiresses, they are called co-heir. or 
co-heiresseB.-Cunningham. 

HBIR-LOOMS. Such inanimate 
personal chattels as go to the heir 
along with the inheritance, alld not 
to the executor of the deceased. The 
term loom, in the Saxon language, 
signifies a limb or member, and 
hence heir-looms denote limbs or 
members of the inheritance. They 
are usually such things as cannot be 
taken away without damaging or dis
membering the freehold, as chimney
pieces, pumps, and benches, &c. 
which have long been fixed. Various 
other kinds of personal chattels are 
also considered 10 the nature of heir
looms, as ancient portraits of former 
owners of the mansion, though not 
fastened to the walls, coat armour of 
an ancestor, &c.-Tollsr', Exec. 196, 
197, 

HBNGWITB. See tit. Hangwil, 

HERBAGE (herbagium). Thefruit 
or produce of the earth by which 
cattle are sustained; but it is more 
frequently used to signify a liberty 
that a man has to feed his cattle in 
another man's ground, as in a forest, 
&c.-Cromp. Juris. 197. 

HBRBDITAMBNTS (hIBr,dita
menta). All things which may be 

inhBrited are hereditaments. This word 
is one of the most comprehensive 
that is used in deeds; for It inCludes 
not only lands and tenements, but 
also whatever may be inherited, be it 
corporeal or incorporeal, real, per
sonal or mixed. Thus an heir-loom, 
or. piece of furniture, which by cus
tom descends to the heir, together 
with a house, is neither land nor tene
ment but a mere moveable, yet, being 
inheritabk, it is comprised under the 
general word heredildment. So also 
a condition, the benefit of which may 
descend to a person from his ances
tor, is a hereditameli/. He"editaments 
are of two kinds, oorporeal and il/COT

poreal. Corporeal are such as are of 
a material and tangible nature, and 
may be perceived by the senses, and 
consist of substantial and permanent 
objects, such as houses, meadows, 
pastures, waters, woods, castles, and 
other buildings, all of which may be 
comprehended under the general de
nommation of land. Incorporeal here
ditaments are not of a material nature, 
and therefore not the object of the 
senses, but are of an abstract nature 
and the objects of contemplation, and 
are said to be rights issuing out of 
something corporeal (whether real or 
personal), or concerning it, or an
nexed to it, or exercisable within such 
corporeal thing. An incorporeal here
ditamenl is not the corporeal thing 
itself, which, as has been before ob
served, may consist of lands, houses, 
jewels, &c., but it is something col
lateral or incident to it; as for ex
ample, a rent issuing out oflands or 
houses, an f!ffice relating to those 
jewels, and such like. Corporeal he
,.,diltlmenls then are the substance, 
which may be seen and felt: incorpo
real hereditaments are the accidents 
which reside in the substance, and 
indeed depend upon it for their l'X

istence. For the reader to form a 
clear idea of an incorporeal heredita
ment, he should be careful not to 
confound together the profits pro-
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duced, and the thing or hereditament 
which 'produces them. Thus an an
nuity IS an inCl1l'JlOl'eal hereditament; 
for though the moner, which is the 
fruit or produce of thiS annuity, is of 
a corporeal nature, yet the annuity 
itself, which produces that money, is 
of an incorporeal nature, being nei
ther visible nor tangible, but exist
ing only as an object of the mind. 
Tithes also (which are incorporeal 
hereditaments) when considered 8S 

the tenth sheep or tenth lamb, appear 
quite of a corporeal nature; but the 
trutp. is that an incorporeal heredita
mBllt is ratber the right to a thing, 
than the thing itself: so that, when 
it is said above that annuities and 
tithes are incorporeal hereditamtnts, 
the reader must understand by the 
word annuity, the right to receive an 
annual sum; and by the word tithe, 
the right to receive a tenth of the 
produce, &c., for if otherwise under
stood, it would of course involve a 
contradiction of terms. The princi
pal sorts of hereditaments, as enu
merated by Blackstone, are as follow, 
viz. advowsons, tithes, commons, 
ways, offices, digni ties, franchises, 
corodies or pensions, annuities and 
rents. Of the various sorts of incor'
pm-ea I hereditaments none will perhaps 
more clearly illustrate their nature, 
than the instance of an advowson or 
the right of presentation to a church 
or ecclesiastlcal benefice. It is not 
itself the bodily possession of the 
church and its appendages; but it is 
a right to give some other man a title 
to such bodily possession. The ad
vowson is neither the object of sight, 
nor touch, and yet it perpetually 
exists in the mind's eye, and in con
templation of law; and on the other 
hand, the church and its appendages 
are not the advowson, but are merely 
the objects to which the patron has 
the right of presenting some one.-2 
BI.17 ta 21; 1 Crui~, 63, 64; Burn, 
E.L. 

HnBBY (hera"). A false opi
nion repugnant to some point of doc
trine clearly revealed in Scripture, 
and either absolutely essential to the 
Christian faith, or, at least, of the 
highest importance. - 1 Hawkins, 
P. C.c. 2. 

HBRIOT (heriotum). The best 
beast (whether a horse, ox, or cow) 
which by the custom of some manors 
is due to the lord upon the death of 
his copyhold tenant. Heriot. are 
usually divided into two sorts, heriot
aeTvice and heriot-custom: the former 
are such as are due upon a special 
reservation in a grant or lease of 
lands, and therefore amount to little 
more than a mere rent: the latter 
arise upon no special reservation 
whatever, but depend merely upon 
immemorial usage and custom. In 
some manors it is the best chattel, 
under which term a jewel or piece of 
plate is included; but it is always a 
personal chattel, which immediately 
on the death of the tenant, being as
certained by the oJltion of the lord, 
becomes vested in him as his property, 
and is no charge on the lands, but 
merely on the goods and chattels of 
tbe tenant. - 1 Cruire, 323; Bro. 
Abr.; 2 BI. 422. 

HBRITABLE and MOVEABLB 
RIGHTS. In the Scotch law, in order 
to make a distinction between the 
rights of the executor and the heir, 
things are considered as either heri
tahle or moveable: thus all rights to 
land, or whatever may be intimately 
connected with land, as mills, fish. 
ing, tithes, &c., and such like, are 
considered as heritable; and all such 
things as can either move themsl'lves, 
or be moved, and are not intimately 
connected with land, are considered 
as moveable.-Scotch Law Dict. 

HERITABLB BOND. In Scotland 
a bond is so called when joined with 
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a conveyance of land or luritage to 
be held by the creditor as a security 
for his debt.-Jacob. 

H B R I TAB L B JURISDICTIONS. 
Criminal jurisdictions which were 
formerly bestowed on great families 
in Scotland, to facilitate the admi-
nistrat ese were in 
effect 20 Geo. 2, 
c.IiO.-

HB 
illegal 
groun 
Diet. 

HEYBOTE. 

tch law the 
Ie from the 
ors.-Seoteh 

See tit. Haybote. 

HIDAGE (hidagium). By some it 
is said to signify an extraordinary 
tax payable to the king upon I!very 
hide of land: others say it signifies 
to be Le. Tenne, 
delaL 

HID Hudegeld. 

HI N COURT. 
This w siastical ju-
risdict nited to the 
regal power by virtue of the statute 
1 Eliz. c. 1, instead of a larger j uris
diction which had before been exer
cised under the pope's authority. It 
was intended to vindicate the dig
nity and peace of the church, by re
forming, ordering and correcting the 
ecclesiastical state and ersons, and 
all rna ies, schisms, 
abuses ts, and enor-
mities. bolished by 
statute 3 Bl. 67. 

HIG ee tit. Con-
stable. 

HIGH TREASON. See tit. r,'ea-
IOn. 

HIGHWAY. Is a passage open to 
all the king's subjects. It seems 
doubtful whether it must have origi
nally been a thoroughfare. It may 
be a footway, or a pack or prime way, 
(which is both a horse and footway), 
or a cartway; for .. highway is the 
genus of all public ways, as well 
cart tways:'-Per 
Ln-d 2 Smith, L. C. 
94. 

H ese being wit-
nesse were formerly 
used wed the words 
in em: they have 
been disused since Hen. VIII. in the 
deeds of subjects. - Co. Lit!. 6; 
Cowel. 

HOLDING OVER. Holding or 
remaining in possession of premises, 
after the term for which the tenant 
is entitled to hold them has deter-
min us, if I take 
the r seven years, 
and ears has ex-
pire 
of th 
over, 
abov 
hold 

in possession 
said to /wId 

mises over and 
am entitled to 

HOLDING PLEAS. Entertaining 
or taking cognizance of actions. 

HOMAGE (homagium). Was a ce
remony which the feudal tenants had 
to perform at the time of investure, 
on r .. f lands from 
their ormed in the 
folio vassal being 
unco knelt down 
befor ting his hand 
betw ord, said, de-
venio mento quod de 
vobis , et fidem vobis 
portabo cOlltra omne. gentes; the lord 
then embraced the tenant, which 
completed the homage. Fealty and 
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homage have been often confounded 
by the feudal writers, but improperly; 
for fealty was a solemn oath of fide
lity made by t)le vassal to the lord, 
whereas homage was merely an ac
knowledgment of tenure. When a 
man and his ancestors had immemo
rially holden land of another and 
his ancestors, by the service of ho
mage, this was called hDmnge anrtl
traL When sovereign princes did 
homage to each other for lands held 
under their respective sovereignties, 
.. distinction was always made be
tween .impk homage, which was only 
an acknowledgment of tenure, and 
I;,ge homage, which included the fealty 
before mentioned, and the services 
consequent upon it. 

Homage of a cour' baron is a jury of 
persons who, on a party's admission 
to a copyhold estate, inquire into all 
matters respecting the same, which 
come to thell" knowledge or are given 
them in charge, and make present
ment thereof; which presentment is 
an information to the lord or his 
steward of what has been transacted 
out of court: this kind of jury is 
sometimes termed the homagejury.-
2 BI. 300, 366; Wat1cin. on Copy
holth. 

HOIUGBR. He who does or is 
bound to do homage to another per
son.-CoweL 

HOIUGIO llB8PBCTUANDO. A 
writ directed to the escheator, com
manding him to deliver seisin of 
lands to the heir who is of full age, 
notwithstanding his homage has not 
been made.-Le. TBNIIU de '" Ley. 

HOMICIDB (homicidiu".~ Is the 
killing of any human creature. Black
stone enumerates three kinds of ho
micid ... , viz. justifiable, ezcusabk, and 

feloniou&. Justifiable homicide is of 
various kinds. 1. Such as is owing 
to some unavoidable necessity, with-

out any will, intention, or desire, and 
without any inadvertence or nC!{li
gence in the party killing; as for 10-

stance, by virtue of such an office u 
obliges one, in the execution of pub
lic justice, to put a malefactor to 
death, who had forfeited his life by 
the laws and verdict of his country; 
this being an act of necessity, and 
even of civil duty, is considered by 
the law as justifiabl.. In order how
ever to constitute it ju.tijiable, the 
law must '-'9ltir. the taking away of 
life; for wantonly to kill the greatest 
of malefactors, deliberately, uncom
pelled and extrajudicially, is murder. 
In some cases homicid. is jll'tijiahle 
rather by the ,.....,.iuion than by the 
absolute command of the law, either 
for the advancement of public justice, 
which without such indemnification 
would never be carried on with pro
per vij!'our; or in such instances 
where It is committed for the preven
tion of some atrocious crime, which 
cannot otherwise be avoided; as when 
an officer in the execution of his 
office, either in a civil or criminal 
case, kills a person that assaults and 
resists him; or when a person at
tempts a robbery or murder of ano
ther, or attempts to break open a 
house in the night time, and shall be 
killed in such attempt. Numberless 
cases might be given of justifiable 
homicide, but as sufficient examples 
have already been given, it would be 
occupying the attention of the reader 
uselessly to give more; auffice it to 
say, that any killing which is jll.tified 
or permitted by the law, comes within 
the meaning of ju.tifiabl. homicide. 
&cusabk homicide is of two sorts, 
either per infort",.ium, by misadven
ture, or " dif'ltdendo, upon a J;lrin
ciple of self-preservation. Homicide 
per infortunIum, or misadwnture, is 
when a man in doing a lawful act, 
without anr. intention of hurt, unfor
tunately kIlls another; as when a 
man is at work with a hatchet, and 
the head flies olF and kills a by-

L 
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stander; 01' when a penon qualified 
to keep a gun is shooting at a mark, 
and in 10 doing undesignedly kills a 
man, &e. Homieille in IfIll-de/enCl, or 
" d~""dellllD, uJlOn a Budden al&ay, 
is "ben a man m protecting himself 
from an _ult or the like, in the 
course of a Budden broil or quarrel, 
kills him who _ulta him, &c. Fe
Ionioll' homieiM is the killing of a 
human creature of any age or sex, 
without jUitification or excuse, which 
may be done either by kiJlin~ one's 
self, or another man. Felon,OIl. Ito
mwille, aa applied to the killing of 
another man, is allO divided into 
.. an.l4"gh,. and mllrder, both of 
which will be found under their re
spective titles. - 4 Bl. 176; Hal.. 
P. c. 473; 1 Hawk. P. C. 73. 

HOIIINB CAPTO IN WITHBR
NAIIIUII. A writ to take him who 
had taken any bondman or woman, 
and led him or her out of the coun
try, so that he or she could not be 
replevied according to law. - Beg. 
Orig.; Le. T II"mfII de 14 Ley. 

HOIIINB BLIGBNDO AD CUBTO
DIENDAII PBCIAII SIGILLI PRO 
MERCATORIBUS BDITI. A writ 
which waa directed to a corporation 
for the choice of a new officer to keep 
one part of the seal appointed for 
statutes merchant, when the other 
was dead, according to the statute of 
..feloll Burnel.-Beg. of Writl, 178; 
Cowel. 

HOIIINB RBPLBGIANDO. The 
writ de hominB rep/egiando lay to re
plevy a man out of prison, or out of 
the custody of any private person (in 
the same manner that chattels taken 
in distre88 may be replevied), upon 
giving security to the Sheriff that the 
man shall be forthcoming to answer 
any cbarge against him.-3 8l. 129. 

HONORARY FBUDS. Titles of 
nobility which were not of a devisable 

nature, but could only be inherited 
by the eldest son in exclusion of the 
rest.-2 BI. 66; Wrighf. T.,.. 32-

HONORARY SBRVICBS. Were 
those services that were incident to 
the tenure of grand-Nrjeanty, and 
were usually annexed to some honor. 
-COIIi,1. 

HONOUR. The seignory of a lord 
paramount. In the early times of 
our legal constitution, the king'. 
greater barons, who had a large ex
tent of territory held under the crown, 
frequently granted out smaller ma
nora to inferior personl to be holden 
of themselves, and which now con
tinue to be beld under a luperior 
lord, who is called in lucb cases the 
lord paramount over all these ma
nOrB; and bis selgnory is frequently 
termed an honour, not a manor, es
pecially if it has ever belonged to an 
ancient feodal baron, or baa at any 
time been in the hands of the crown. 
-2 BI.91. 

HONOUR, Court of. See tit. Court 
toj Chivalry. . 

HORS DB SON FBB (out of hg 
j'tt). An exception to avoid an action 
brougbt for rent i88uing out of certain 
land by bim wbo pretends to be the 
lord; or for some customs or services; 
for if the defendant can prove the 
land to be out ~. the compau of hia /ee, 
the action fails.-Le. TII"mfII de 14 
Ley. 

HOTCHPOT (from the French 
hoehepot, i. e. hodgepodge, or mingling 
of things togetber). A blending or 
mixing together. For example, sup
posing a man, seised in fee of fifty 
acres of land, baa two daughters, and 
gives with one of tbose daughters 
twenty acres in marriage; in this 
case, if the remaining thirty acres 
descend from the same ancestor to 
her and her sister in fee .imple, she 
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or her heirs shall have no share in 
them, unleBB they will agree to mingle 
together the twenty acres she had re
ceived in marriage with the thirty 
acres so descended, and this min
gling together the twenty acres with 
the thirty is termed bringing it into 
Iwtchpot, so that an equal division 
may be made of the whole between 
her and her sister; so that in this 
case, by her bringing her twen!y acres 
into hotchpot, she would on division 
receive twenty-five. The bringing 
of her lands into hotchpot would 
however be left to her choice, and if 
she did not choose to do so, she would 
be considered sufficiently provided 
for, and the rest of the inheritance 
would be given to her sister. This 
method of division is also pursued in 
the distribution of personal property. 
-2 Bl. 191; La Tmn" dela Ley. 

HOUSBBOLD and HAYBOLD. See 
tit. Houl8bo18 and Haybote. 

HOUSBBOTB (from the Sax. howt 
and bo18, i. e. compensation). Ne
cesaary wood or timber that a leBBee 
for years or for life is entitled to take 
off the ground let to him, for the 
purpose of repairing the houses, &c. 
standing upon the same ground.
L" Termu de Ia Lep. See also tit. 
Commoll in this Dict!.onary. 

HUDBGBLD~ The price of ex
empt:on from chastisement paid by 
a villein 01: servant who had com
mitted any tresp888 which incurred 
corporeal punishment.-Fleta. 

HUB AND CRY (hul8liumetclamor; 
from the French words huer and t:tVr, 
signifying to shout). The old com
mon law proCeBB of pursuing with 
horn and voice all felons, and others, 
who had dangerously wounded ano
ther.-Bran. I. 8, Cr. 2, c. I, He. 1. 

H UIPPIBR. See tit. U.hlf'. 

HUNDRBD COURT. A hundred 
court is much the same as a court 
baron, only that it is larger, and is 
held for the inhabitants of a par
ticular hundred, instead of a manor: 
it resembles a court baron in not be
ing a court of record, and in the free 
suitors being the judges, and the 
steward the registrar.-8 Bl. 34. 

HUNDRRDORS (hundredarii). 
Persons empaneled or fit to be em
paneled on a jury, upon a contro
versy arising within the hundred 
where the land in question lies. It 
also sometimes signifies he who has 
the jurisdiction of a hundred, and 
holds the hundred court; and some
times it is used for the hailiff of a 
hundred.- Cromp. Juril. 217. 

HUNDRBDUM. Sometimes means 
to be free or quit from money or cus
toms due to governors and hundredDr .. 
-Le. Term" de Ia Ley. 

HU8TINGS. See tit. Court of 
HUlling •• 

HUTB8IUM BT CLAMOB. See tit. 
Hue ana Cry. 

HYDAGB. See tit. Hidag,. 

HYPOTHBCA (Lat. a pledge). In 
the civil law when the pOBBe88ion of 
the thing pledged remained in the 
hands of the debtor, it was termed 
hypotheca. To hypotheca18 a ship sig
nifies to pawn the same for nec_
ries; which a master of a ship may 
do for relief, when in distreBS at sea, 
for he represents the traders as well 
as the owners; and when a ship is 
so hypothecated, into whose hands 
soever it may afterwards come, they 
are liable.-2 Bl. 169; 1 Salk. 84. 

L2 
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I. 

IDBNTITATE NOMINIS. A writ 
that lay for him who was taken upon 
a capias or exigent, and committed 
to prison, in mistake for another man 
of the same name; and it is directed 
to the sheriff, being in the nature of 
a commission to inquire whether or 
not he is the same person against 
whom the action was brought, and if 
not, then he was to be discharged.
F. N. B. 267. 

IDENTITY OP PBRSON. See tit. 
Collaltf'al lAue. 

IDEOTA INQUIRENDO VEL EXA
MIN A N DO. A writ directed to the 
sheriff, commanding him to call be
fore him the party suspected of idi
otcy, and to examme him by the oath 
of twelve men whether he is suffi
ciently sane to dispose of his own 
lands.-17 Edw. 2, c. 9; Les Terme& 
de la Ley. 

IGNIS JUDICIUM. Purgation by 
fire. See tit. Ordeal. 

I GNORAMUS (we are ignorant). 
Fo.rmerly the grand jury used to 
wrIte this word on bills of indict
m~nt, when, after having heard the 
eVIdence, they thought the accusation 
~~inst. the prisoner was groundless; 
lDtlmatmg that, though the facts 
might possibly be true, the truth did 
not appear to them; but now they 
usually write in English the words 
" not a true bill," or " not found," 
whereupon the party is forthwith dis. 
charged; and the jury in so doing 
are said to ignore the bill. - 4 BI. 
305. 

IGNO~E, To. To be ignorant ot 
Used WIth reference to the opinion 
of the grand jury on a bill of indict
~ent, an~ signifies their rejection of 
It.-See tit. 19lwram .... 

ILLEVIABLB. That cannot be 
levied. It is applied to a debt or 
duty that either cannot or ought not 
to be levied.--Cowel. 

IMBRACERT. See tit. Emlwo.Cft'!/. 

IMPANBL (impo.nulare jurat;'). 
To impo.nel a jury, signifies the en
tering the jurors' names upon a little 
oblong piece of parchment termed a 
po.nel, who have been summoned to 
appear in court on a certain day to 
form a jury of the country, to hear 
such matters as are brought before 
them.-Smilh's Action at Lo.w. 

IMP A R LAN C E. An indulgence 
formerly granted to a defendant to 
defer pleading to the action un til a 
subsequent tenn. It is said that the 
reason of allowing an imparlance was 
to give the plaintiff an opportunity 
of settling the matter amicably with 
the defendant, without further J;>ro
secuting his suit; a practice whIch, 
it is said, Gilbert, C. B., supposed 
originated from a religious pnnciple 
founded on the text of Scril?ture, 
" agree with thine adversary qUIckly, 
whilst thou art in the way with him." 
-Mat. ch. 0, 00'. 20. Since the 2 
Will. 4, c. 39, in actions commenced 
by the process prescribed by that act, 
these imparlance, are abolished.-l 
Arch. Pro 301; Boote', Suit at Law 
156. . ' 

IIIIPARL, To. Topostponethe 
delivery of his plea by a cfefendant 
in an action until another tenn. See 
tit. lmpo.rlance. 

IMPARSONEE. He who is in
ducted and in possession of a bene
fice: thus it is said that a dean and 
chapter are parsons imparsonees of a 
benefice appropriate unto them.
Cowl. 

IMPEACHMBNT. Is the exercise 
of the highest judicial powers of par-
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liament, but which is now rarely re
sorted to. "In impeachments the 
commons, as the great representative 
inquest of the nation, first find the 
crime, and then, as prosecutors, sup
port their charge before the lords; 
while the lords, exercising at once 
the functions· of a high court of jus
tice and of a jury, try and adjudicate 
the charge preferred."-May', Law, 
and Priv • .!rc. of Pur/iament. 

IMPEACHMENT OP WASTE (im
petitio vasti). The liability of being 
impeached for waate committed on 
any lands or tenements. All tenants 
for life or for years are punishable or 
liable to be impeached for waste, 
both voluntary and permissive; un
less their leases be made without im
peachment af wuste, absque illlpetitione 
vasti; i. e. with a provision or pro· 
tection, that he shall not be sued for 
committing waste. As to what is 
waSIe, see that title. 

I MPBRTINBNCE. See Scandal. 

IMPLEAD, To. To sue or bring 
an action. Thus he, against whom 
an action was brought, was in the 
language of old law writers said to 
be impleaded. 

IMPLICATION. This word has 
almost acquired a technical character 
from the manner in which law writers 
have used it. It signifies something 
implied in law, though not formally 
expressed in words.-2 BI. 381. 

IMPLIBD COLOUR. See tit. 
Cohmr. 

IMPOUND, To. The placing cattle, 
goods or chattels taken under a dis
tress in a lawful pound; and a law
ful pound is of two sorts, open and 
close. An opBlI pound is any place 
in which the putting the cattle does 
not make the owner a trespasser, and 
where he may give them to eat and 
drink without trespass. Such is the 

common public ponnd incident to' 
most parishes. A pound close is some 
private place selected by the im
pounder, where the owner has no 
right to enter to them. If cattle be 
put into a ponnd close, the impounder 
shall ·sustain them without any al
lowance for it; but if put into an 
open pound, they must be sustained 
at the peril of the owner.-Co. Litt. 
47 b; Com. Dig. tit. Dutre .. (D. 1); 
per Burrough J. in Browne v. Pawell, 
4 Bing. 238. 

I MPOUNDBR. See tit. Impound. 

IMPROPBR FBUDS. See tit. Feod. 

IMPROPRIATB RBCTOR. Com-
monly signifies a lay rector. See tit. 
Impropriation. 

IMPROPRIATION. An impropria_ 
tion signifies a benefice in the hands 
of a lay person, or lay corporation. 
An improprialion is nearly the same 
8S an app .... priation, the nature of 
which term may perhaps be best dis
covered by giving attention to the 
following passage from Blackstone. 
" A parson has during his life the 
freehold in himself of the parsonage 
house, the glebe, the tithes, and other 
dues. But these are sometimes ap
propriattd; that is to say, the bene
fice is perpetually annexed to some 
spiritual corporation, either sole or 
aggregate, being the patron of the 
living, which the law esteems equally 
capable of providing for the service 
of the church, as any single private 
gentleman. This contrivance seems 
to have sprung from the policy of 
the monastic orders, who have never 
been deficient in subtle inventions 
for the increase of their own power 
and emolument. At the first esta
blishment of parochial clergy the 
tithes of the parish were distributed 
in a fourfold division; one for the 
use of the bishop; another for main
taining the fabric of the church; a 
third, to the poor; and the fourth, to 
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provide for the incumbent. When 
the Bees of the bishops became other
wise amply endowed, they were pro
hibited from demanding their usual 
Bhare of theee tithes, and the division 
was into three parts only. And hence 
it WaB inferred by the monasteries 
that a smalilart was sufficient for 
the officiatin priest, and that the 
remainder might well be applied to 
the use of their own fraternities (the 
endowment of which was construed 
to be a work of the most exalted 
piety), subject to the burthen of re
pairing the church, and providing 
for its constant supply: and there
fore they begged and bought for 
masses, and obits, and sometimes 
even for money, all the advowsons 
within their reach, and then appro
priated the benefices to the use of 
their own corporation."-1 BI.384. 

IMPROTBMBIfT. See tit. Ap
prl1Vll1Mftt. 

IIf ACTIOIf. Property in action ia 
where a man baa not the enjoyment, 
actual or constructive, of the thing 
in question, but merely a right to re
cover it by a suit or action at law; 
from whence the thing so recover
able is called a thing or chose in ac
tion; of which nature is money due 
on a bond, the property in which 
vests whenever it becomes payable; 
but there is no p08lle8llion till reco
vered by course of law, or volun
tarily paid. Such choses in action 
cannot be assigned.-2 Stephen, Bl. 
74; and see tit. Ch_ in Action. 

IN AUTBR DROIT. In another's 
right. ThuB, when an executor or 
administrator sues a person for a debt 
due to the testator or the intestate, 
he is said to do so in autlll' droit, that 
is, in th. right '!I anothlll', viz. in the 
right of the testator or intestate.-
2 BI. 177. 

IN CASU CONSIMILI. See tit. 
Casu con.imi". 

IN CASU PROVISO. See Entry i. 
Cal" pravilo, under tit. Entry , Writ 
ufo 

IN PBRSON AM. Against or upon 
a ptrlOlI, as distinguished from in rem, 
against or upon a thing. An illus
tration of the diatinction existing be
tween these two phrases is frequently 
furnished by the revenue cases which 
are peculiarly within the jurisdiction 
of the Court of Exchequer; thus the 
condemnation of the smuggled good, 
to the use of the crown is a J.>roceed
ing in rtm; whilst the conviction of 
the perIOII committing the illegality, 
though by the same court and con
cerning the same transaction, is a 
proceeding ill plll'lOMm. A judgment 
ill rem is an adjudication pronounced 
upon the status of some particular 
subject matter; as for instance, the 
sentence of the Court of Admiralty 
condemning a vessel or prize; or of 
an ecclesiastical court establishing or 
nllllifying a marriage; which latter 
case, although clearly affecting the 
personal position of the parties, is 
yet included in the class of judgments 
in rem, for it decides the permanent 
Slatul of those concerning whose con
dition the suit was instituted. 

IN REM:. See tit. III PerlOMrII. 

IN THE CAUSE, COlli. All such 
costs as are necessarily incurred by 
the plaintiff in prosecuting, and by 
the defendant in defending the ac
tion, are commonly called" costs in 
the cause;" and such costs the suc
cessful party is entitled to be paid as 
incidental to the claim on which he 
succeeds. It is said that these costs 
are awarded as a compensation to the 
suitor for what he has paid, or has 
become liable to pay, to bis attorney 
in and about the prosecuting or the 
defending the action. - L"Ih', Pro 
775; See Pugh v. Kerr. 6 MH. c!r W. 
20; 14 MH. c!r W. 153, 248. See 
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also tit. Pm" anll Pmy in this Dic-
tionary. -

IlfCID •• T. Ins~bly belong
ing to, connected WIth, or inherent 
in. Thus a court baron is ilu:id,nl to 
a manor, and 80 inseparably, that it 
cannot be severed by grant; for a 
court is an essential ingredient in the 
existence of a manor, without which 
it would cease to be a manor. Again, 
rent is said to be incident to a rever
sion; i. e. that it is one of the in
separable qualities, or one of the ne
cessary characteristics, of a reversion. 
-Le, T"...." de 14 Ley. 

INCIPITUR (from the Lat. incipio, 
to begin). The beginning or com
mencement of pleadmgs, or some
times of other proceedings. The 
practical phrase of 'ntmng the inci
pitur on tIuJ roll may be thus ex
plained. When the contending par
ties in an action have come to an 
iaue, the plaintiff in strictness should 
enter the same, together with all the 
pleadings prior thereto, on a roll of 
parchment called th(' ill ... r'lI; but 
this is now seldom done, IIuJ com
_t of the pleading. only being 
entered thereon, which is termed en
tering the incipitur (i. e. the begin
ning) on th. rou' -1 Arch. Pract. 350 ; 
TW', Practinl. The entry even of 
the incipitur is now however, by are·· 
cent rule of court, rendered unneces
sary. See 1 Pl. R. H. T. 4 Will. 4. 
See also tit. 1 ..... Rou. 

INCOllPoaBAL HBllBDITA
MB.TS. See tit. H,reditament,. 

I.CRBASB, AjJitlavit of. See tit. 
LtrG Co.". 

I.CllBASB, COIU of. In strictness 
it is within the provlDce of the jury 
upon the trial to _ or ascertain 
the amount of and to award the costs 
of the action to the successful party; 
but as the courts have power u offici,) 
to _ the damages as against the 

defendant, it has become the practice 
for the jury to award to the successful 
party the nominal sum of 40,. only, 
and for the court to assess by their 
own officer the actual amount; and 
the amount 80 II88e88ed, over and 
above the nominal sum awarded by 
the jury, is thence called .. co." t!f 
incrtllll."-LuM', Pro "'5. 

INCUMBB.T (from illeR_re, lig
nifying as well to p088eB1 and keep 
safely, as to endeavour earnestly, 06-
ni.re operam tla,,). Is a clerk duly 
poesessed of or raiJ.nt on his bene
fice with cure. It is said there are 
four things necessary to the being a 
complete incumbent. 1st. Presen
tatinn. That is, the patron's free 
gift or commendation of his clerk to 
the parsonage or vicarage, by pre
senting or offering him to the bishop. 
-D.gge, 6; GodDl. Abr. 317, cited 
in Hog. F.cc. Lau. 2dIy. Admission 
of such clerk by the bishop by hi' 
allowance or approbation of him after 
due examinatlon, and br making a 
record of his name accordmgly. 3dly. 
Institution of such clerk to such be
nefice by the bishop on collation. 
4thly. Induction, wbereby the clerk 
takes actual p088eB8ion of the bene
fice, by taking the keys of the church 
door, by the ringing a bell, or the 
like.-Hog. :&c. Lau, 463, 464. 

INCUMBBR, To. A person is said 
to incumber his estate, when he ren
ders it liable to burdens or debts. 
Thus, he who mortgages an estate is 
said to i'l(!umber it; the estate, when 
80 burdened, is said to be incum
beretl; and the burden or debt itself 
with which the estate is charged is 
termed an incumbraRU. 

INCUMBllANCBS. See tit. 1n
cum •• 

INDBBITATUS ASSUMPSIT. That 
species of the action of all"mpsit in 
which the plaintiff first allegtl a debt, 
and then a promi .. in consideration 

/ 
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of the debt: such promi .. however 
is usually not an apreA but an im
plied one, for the law always impli" a 
promise to do that which the party is 
legally liable to perform.-Stephen on 
Pleading, 19, 40. See also tit. A,
mmp.it. 

INDBMNITY, Act. '!f. Acts of in
demnity are such as are passed for 
the reli ... f of those who have neglected 
to tske the necessary oaths, or to 
perform other acts required to qualify 
them for their offices and employ
ments. So acts of indemnity, after 
rebellions, have been passed, for 
quieting the minds of th ... people, and 
throwing former offences into ob
livion. 

value of the living; for in this case 
an ecclesiastical court has no cogni
zance, but the party must seek 1'1.'
dre8Binth ... temporalcourts.-3 Bl. 91. 

INDICTEB. He against whom an 
indictment has been laid.-See tit. 
Indictment. 

INDICT M B NT (indictamelltum). 
An indictment is a written accusa. 
tion of one or more persons of a 
crime or misdemeanor, preferred to 
and presented upon oath by a grand 
jury. Strictly speaking such a 
writt ... n accusation is not called an 
indictment until the grand jury has 
beard tbe evidence against tbe ac
cused, and pronounced the accusa
tion to be well grounded, or, in law 
phraseology, has found" a trll' bill:" 
and in this case the indictment is said 
to be found, and the party is said to 
stsnd indicted. The person who ill
diets another man of an offence is 
sometimes termed the indictor, and 
he who is indicted, tbe indirtefl.-4 
BI. 302; Hawk. P. C. 

INDORsinlBNT (indorsamentum). 
Any writing on the back of a deed 
or other instrument is an indor .. -
ment: tbus the receipt for considera
tion mon ... y on the back of a deed is 
an indor .. ment; so is the attestation 
clause wben written on tbe back of a 
deed. So also in the negociating bills 
of excbange, he who writes his name 
on the back of the bill is termed tbe 
indorser, and he in wbose favour it is 
indorsed, the i,uiorsee. - 2 BL 468; 
West'. Symb. par. 2, NC. 157. 

INDBNTURB (indentu!'a). Deeds 
or writings which are cut or indented 
at the top or side, are called judl/l
tures. They formerly used to cut 
them in acute angles instal' de>!tium, 
like the teeth of a saw, but now they 
are usually cut in a waiving line on 
the top. Formerly when deeds were 
more concise than at present, it was 
usual to write both parts on the same 
piece of parchment, with some word 
or letters 01 the alphabet written 
between them; through whicb the 
parchment was cut, either in a straight 
or indented line, in such a manner 
as to leave half the word on one part 
and half on the other; but at length 
indenting only has come into use, 
witbout cutting tbrough any letters 
at all; and it seems at present to 
serve for little otber purpose than to 
give name to the .peties of the deed. 
2 Bl. 295. IN DORSEMBNT OP P ARLIA.JlBN

TARY BILLS. Is the official record 
INDBNTURBS OP FINB. See tit. of the assent of one house to the billa 

FiM. passed in the other, and is expressed 
on the back of the bill in old Norman 

INDICAVIT. A writ or pl'ohibi- French. 

whose clerk is sued in a spiritual INDUCEMBNT. That portIon of a 
tion that lies for a patron of a church I . 
court by another clerk, for tithes declw:atio~ or of a~y subs~que~t 
amounting to a fourth part of the pleadmg m an action, which 18 
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brous-ht forward by way of explana
tory mtrcduction to the main allega
tions. It is sompwhat analogous to 
the preamble in an act of parlia
ment, or to the recitals in a deed, 
and, like them, commonly commences 
with the word "wheua •. " Thus in 
a declaration for libel, all that in
troductory part which states .. that 
whereas the plaintiffwas a good, true, 
honest, just and faithful subject of 
the realm, and as such, had always 
behaved and conducted himself, &c. 
&c." is the indrccnnent, and the matter 
thus brough t forward, is thence termed 
.. matter rif inducement;" and, in ge
neral, not being a material or essen
tial part of the pleading, cannot be 
traversed. See 1 Ch. PI. 290, edit. 
6th.; 2 lb. 424; Steph. Pl. 270; edit. 
40th. 

INDUCEMENT, Matter of. Is 
matter brought forward only by way 
of explanatory introduction to the 
main allegations of the declaration or 
plea, &c. See tit. Inducemerct. 

• 
INDUCTION (inductio, i. e. leading 

into). The giving thp clerk or par
son corporal possession of the church; 
and it is generally done by holding 
the ring of the door, tolling the bell, 
or some such form. The intention 
of it is, that the parishioners may 
have due notice and sufficient cer
tainty of their new minister, to whom 
their tithes are to be paid. This, 
therefore, is the investIture of the 
temporal part of the benefice, as in
stitution is of the .pirituaL-l BL 
391; Co. Lite. 300. 

IN-DWELLERS. See tit. Out-dw,l· 
lers and In-dweller •• 

IN ESSE. In being; in existence. 
Law writers frequently make a dis
tinction between things which are in 
'III, and those which are in POIII, or 
in potentia; the one signifying some
thing in existence at the present in-

stant; the other signifying something 
that may possibly be so at som!! future 
time.-Co. Lilt. 

INPANGTHBP or INP.l.NGBIIB
THBOP. Aprivilegeorlibertygranted 
to lords of certain manors to judge 
any thief taken within their fee: in 
the same sense that outfangthief sig
nified a privilege by which the lord 
was entitled to call any man resident 
within his manor, and taken for 
felony out of his fee, to judgment in 
his own court.-La Termu de la Ley. 

INPANT. Hewhohasnotattained 
the age of legal capacity; which 
age is in general fixed at twenty-one 
years. For certain purposes, how
ever, it arrives much earlier. Thus, 
in criminal cases, a person of the age 
of fourteen years may be capitally 
punished, but under the ~ of seven 
he cannot. The intermedIate period 
between seven and fourteen is sub
ject to much uncertainty, for the 
infant shall be judged prima facie 
innocent, yet if he was doli capo"- and 
could discern between good and evil, 
he may be convicted and undergo 
execution of death, though he hath 
not attained the years of puberty or 
discretion. A male at twelve years 
old may take the oath of allegiance; 
at fourteen is so far at years of dis
cretion that he may enter into a bind
ing marriage; and at twenty-one, he 
is at his own disposal, may aliene his 
land, and generally perform all the 
duties and enjoy all the pri vileges 
attaching to a citizen. A female 
also is at maturity at twelve years, 
and therefore may enter into a bind
ing marriage, and at twenty-one may 
dispose of herself and all her pro
perty. This full age of twenty-one 
IS completed on the day preceding 
the anniversary of a person's birth. 
And as in the computation of time, 
the law in general allows no fraction 
of a day, it follows that if he is born 
on the 1st of January he is of an age 

LO 
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to do any legal act on the morning 
of the last day of December, though 
be may not have lived twenty-one 
yean by nearly forty-eight bours.-
2 Stqhen" Bt 331, 332. 

IIfPBODATJOIf OP TITBu. The 
granting of tithes to mere laymen; 
which was prohibited by a decree of 
the council of Lateran, A.D. 1179.
D«msI,I.3, t. 30, c. 19; 2 Bt 27. 

IlfPBRIOR COURTS. Our courts 
of judicature are classed generally 
under two heads or divisions, viz. 
the mpeMl1I' courts, and the illfnit1r 
courts; the former division com
prising the c'ourts at Westminster; 
the latter comprising all the other 
courts in general; many of which 
however are far from being of inferior 
importance in the common accepta
tion of the word. Those courts which 
are generally understood by thephrase 
.. the superior t"ourts at Westmin
ster" are the King's Bench, Common 
Pleas, and Exchequer.-Tidd', Prac
tiu. 

Ilf FORlIIA P AUPBRIB. See tit. 
FI1I'fII(.I Pau,m.. 

INPORlIIATION (mformafjo). In
formations are accusations for cri
minal offences, and he who makes 
such accusations is termed an in
former i and are 1st, In the name of 
the king only, and thPSe are filed in 
the Court of King's Bench for the 
punishment of offences affecting the 
safety of the crown, or the interesta 
of the public; and when aft"ecting 
the king, his ministers, or the state, 
are filed ex oRieio, by hiB immediate 
officer, the Attorney-general; when 
more particularly asserting indivi
dual righta, they are then filed by the 
king's coroner, or master of the 
crown office. 2d, In the name of a 
king and a subject, or in the name 
of a subject only. These latter are 
commonly called informations qui 

'am, from those words in the infor
mation when the proceedings were in 
Latin, qui fam pro domino reg. qllam 
pro Ie i".,., /!re. and these are usually 
brought before justices of the peace, 
upon penal statutes, which inflict a 
penalty upon conviction of the of
fender, one part to the king, and the 
other to the informer, or to the in
former and the poor ofthe parish, or 
to the informer only. The usual 
objecta of informations er I!fJicio are 
such misdemeanors as peculiarly tend 
to disturb or endanger the king's 
government, or to molest or affront 
him in the regular discharge of his 
royal functions; as seditious or 
blasphemous libels or words; sedi. 
tious riota, not amounting to high 
treason; libels upon the king's mi
nisters, the judges, or other high 
officers, reflecting upon their conduct 
in the execution of their official 
duties; obstructing such officers in 
the execution of their duties; ob
structing the king's officers in the 
collection, &c. of tbe revenue; against 
officers themselves, for bribery, or for 
other corrupt or oppressive conduct, 
and the like.-4 Bt 308; Arehb. 
Grim. Law, 39. 

INPORlIIBR. See tit. Inf_stion. 

INGRBSSU. A writ of entry, by 
which a man seeks entry into lands 
or tenements: of which there are 
various forms according to the nature 
of the case.-R.g. Orig. 227. 

INGRUSUS. See tit. Relief. 

IN GROSS. At large; indepen
dent of; not annexed to, or dependent 
upon anything. See tit. Ad_lOR. 

INGROSSBR (from the Fr. grtJIier, 
i. e. one who sells by wholesale). 'In 
the English law an ingrosser sig
nifies one who buys corn, grain, 
butter, cheese, or other commodities, 
with the intention of selling tbe same 
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again. Sometimes this word is ap
plied to a clerk who writes on paper 
or parchment, which is termed i7l
~nl'-u, TenM. de "'lAy. 

hIGBOBBING. See tit. 1"1""'"". 

INHBRITANCB (hlredifIJ')' Such 
an estate in lands or tenements, or 
other things, that may be inherit.a 
by the heir; and it is divided into 
inMritullu corporafll, and inltniflJnce 
incorparafll; the former consisting of 
messuages, lands, and other substan
tial or corporeal things; the latter 
consisting of advowsons, ways, com
mons, and such like, that are or may 
be appendant or appurtenant to in
heritances corporate.-u. T,,-me. de 
"'lAy. 

INHIBITION (inltibitio). A writ 
to inhibit or forbid a judge from pro
ceeding further in the cause depend
in~ befoN him. There is also another 
wnt of this kind, being one which 
i88ues forth from a higher ecclesias
tical court to an inferior one upon an 
appeal.-CaweL 

INITIATB, Tenant by Courfll'Y. In 
the feodal law, as IIOOn as a woman 
seised of lands had illBUe by her hus
band, the father of such i88ue began 
to have a permanent interest in the 
lands; he became one of the ""rei 
eurtia, did homage to the lord, and 
was called tenant by the curtesy illi
tillu.-2 BI. 127. 

IN.JUNCTION (injunctio). An in
junction is a prohibitory writ, granted 
by a court of equity Bj!'ainst one or 
more parties to a SUIt, forbidding 
certain acts to be done. The usual 
objects of such a prohibitory writ are 
to stay proceedings at law, to re
strain a defendant in ejecttnent from 
setting up an outstanding term as a 
defence to the action j or a plaintiff 
from availing himself of a kgal title 
against the defendant, when the lat-

ter haa an equifIJb!. title; to restrain 
the defendant from {>irati~ the {>lain
tiff's copyright, or Infringmg hiS pa
tent; from committing waste, by 
felling timber, ploughing meadows or 
ancient pasture, or pulling down 
buildings, or from obstructing an
cient lights, or the like j and gene
rally when any act is threatened or 
evidently in contemplation, or in the 
course of commismon, the conse
quences of which would be an irre
parahle injury to the plaintiff's pro
perty, and for which the ordinary 
courts of law could afford him no 
adequate redreas, the Court of Chan
cery will grant an injunction to re
strain the commission of it. 1 nj UIIC

tiona are either common or 'p'cillL A 
common injunction is that process 
which iBBues to restrain proceedings 
in a court of law, when a party by 
fraud or accident, or otherwise, may 
have an advantage in proceeding in 
those courts which must neceSBarily 
make them instruments of injustice; 
and thus, a court ofequity, by grant
ing an injunction, preventa such ill 
consequences. A rpecial injunction i. 
that proceSB which is granted upon 
qecilll or urgent occasions j as when 
an extensive injury is ahout to be 
infticted upon the property of ano
ther, as by felling timber, pulling 
down buildings, and the like.-3 81. 
442; Gray'. Ch. Pro 63; Goldsmith'. 
Doctrine alld PNlct. of Eqllity, 28, It 
119· 

INLAGATION. The restitution of 
one outlawed to the king's protection, 
or to the benefit or condition of a 
subject.-C_l. 

IlII'LAGH. He w110 is under t11e 
protection ofthe law, as opposed to 
utlagh, which signifies an outlaw, or 
one out of the protection of the law. 
-F/efIJ, lib. 1, clIP. +7. 

INLAND BILLS OP EXCHANGB. 
Bills of exchange are so called when 
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the drawer and drawee are both resi
dent within the kingdom where 
drawn.-Bayley on BiU. of Exchange. 

INLBACED (from the Fr. enlaeer). 
Entangled or ensnared.-Cawel. 

INN. A house where the traveller 
is furnished with everything he has 
occasion for while on his way.
Thompson v. Lacy, 3 B. "r A. 283. 
A ml're coffee-house, or boarding or 
lodging-house, is not an inn. Upon 
the keeper of an inn the law throws a 
peculiar responsibility in guarding 
the goods of his guests; and if the 
goods are lost, unless it be through 
the gross negligence of the owner, the 
inn-keeper shall be liable; but his 

1iability is limited to goods in the 
house (infra hospitium >, and to the 
goods of regular guests (a resident 
boarder or lodger not being such a 
guest).-l Smith, L. C. 50; Ca/ye'. 
Case, 8 Coke. 32; 2 Stephen', BI. 133; 
Cro. Jae. 224; Budle v. Morris. 

INNOTBSCIMUS. Letters patent, 
so called from the words with which 
they conclude, viz. innol6ltimu, per 
prllfsenfe •• -Les Termu de /q. Ley. 

INNS OP COURT (hospititJ curie). 
The societies of the Middle Temple, 
Inner Temple, Lincoln's Inn, and 
Gray's Inn, are so called, because the 
students therein do study the law to 
fit them for practising in the courts 
at Westminster or elsewhl're. These, 
together with the inns of Chancery, 
and the two Serjeants' inns, are sald 
to have formed one of the most fa
mous universities in the world for the 
study of the law; and here exercises 
were performed, lectures read, and 
degrees conferred in the common law, 
as they are at other universities in 
the present day in the canon and 
civil laws. The degrees were those 
of barristers (first styled apprentices, 
from apprend,", to learn), who an
swered to our bachelors: as the state 
and degree of a serjeant, servient;' ad 

leg_, did to that of doctor. The 
above lectures, exercises, &c. so con
ducive to the improvement of the 
student, are now discontinued: at 
the Inner Temple, the exercises be
ing compounded for by the payment 
of money, and in the Middle Temple, 
though the form is still observed, yet 
the spirit has entirely disappeared. 
The Inn. "f Cllanee", are considered 
as subordinate to the inns of court; 
they are Clifford's Inn, Symond's 
Inn, Clement's Inn, Lyon's Inn,Fur
nival's Inn, Staple's Inn, Barnard's 
Inn, and Thavies Inn, to which has 
since been added New Inn.-1 BI. 
23; Dug. Orig. Jud.; F",·fuclUl. 

INNUENDO (from inuo, to beck or 
nod with the head). That part of the 
declaration in actions oflibel and slan
der which explains the meaning, or 
points the application of the libellous 
or slanderous matter complained of. 
An innuendo is frequently lIecessary 
where the language of the defendant 
is apparently innocent and inoffen
sive, but where, nevertheless, by vir
tue of its connection with known 
collateral circ\lmstances, it conveys 
a latent and injurious imputation. 
So where, from the ambiguity of the 
defendant's expressions, it is doubtful 
who was meant, it is the proper office 
of the innuendo to render the allu
sion clear, by specifically pointing 
out the meaning. As where but one 
or two letters of the name are ex
pressed, or the plaintiff is libelled 
under a fictitious or borrowed name, 
or where the libel is couched under 
a fable or allegory, whose tendency 
and meaning it is necessary to ex
plain by reference. Thus, in the 
case of Sir Mile. FleehDOIJti v. Curl, 
Cro. Jac. 557, the plaintiff was re
eeiur of the court of wards, and the 
words were laid in the declaration 
with an innuendo, as follows: "Mr. 
Deceiver (meaning the plaintiff) hath 
deceived the king." In this exam
ple the averment in brackets is the 
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innuendo. and its obvious office WB8 

to mow that the defendant in using 
the name or word deceiver intended 
to apply it to theplaintiff.-See Stark. 
on Libel, +18, edil. 2nd.; 1 Term Rep. 
7+8; 2 B.8r Ad. 673. 

INPENNY and OUTPBNNY. Money 
which by the custom of some manorS 
is paid by the tenant8 on alienating 
their estates.-C""",L 

INQUBST (In9"I.i/io, an inquiry). 
An inquiry by a jury duly impa
neled by the sheriff into any cause 
civil or criminal. The term inquul 
is sometimes used to signify the jury 
itself before whom the question is 
brought. 

Inq"i.ition '!! Office. The act of a 
jury summoned by the proper officer 
to inquire of matters relattng to the 
crown upon evidence laid before 
them; B8 to inquire whether the 
king's tenant for life died seised, 
whereby the reversion would accrue 
to the king; or whether A., who held 
immediately of the crown, died with
out heir8, in which case the land 
would belong to the crown by escheat. 
These inquests of office were more 
frequentlr in practice than at pre
sent, dunng the continuance of the 
military tenures amongst us; when, 
upon the death of any of the king's 
tenants, an inquest of office was held, 
called an inq,,;sitio poat mortem, to in
quire of what lands he died seised, 
who WB8 his heir, and of what age, in 
order to entitle the king to his mar
riage, wardship, relief, primer Irisin, 
or other advantages, as the circum
stances of the case might tum out. ! 

To superintend snd regulate these 
inquiries the court of wards and 
liveries was instituted by stat. 32 H. 
8, c. +6, which was abolished at the 
Restoration, together with the tenures 
upon which it was founded. 
, J "'luisi/io e:r Officio mero, is one 

way of proceeding in ecclesiastical 
courts; and it is said, that formerly 

the oath a: officio WB8 a sort of inqui
sition.-+ RI. 301; C_l; Tomlin .. 

INQUIRENDO. An authoritr gi,:en 
to some person or persons to mqulre 
into something for the kin~'8 advan
tage: as to the cases in whIch it lies, 
see Reg. Orig. 72; C"u;el; and see 
·tit. Inquesi. 

INQUIRY, Writ of. A writ di
rected to the sheriff, commanding 
him to summon a jury, and to in
quire into the amount of damages 
due from the defendant to the plain
tiff in a given action. The necessity 
for this writ, and the inquiry under 
it, occurs in certain cases when the 
defendant has suffered judgment to 
pass against him by default or nil 
dicit, by confession or cognovit acli
mem, &c. in an action, the damages 
of which are not ascertained nor are 
ascertainable by mere calculation. 
In sllch case it becomes absolutely 
necessary that the quanlu,n of da
mages should be aS8esaed by a jury, 
who, under the presidence of the un
der sheriff. ascertain by the evidence 
of witnesses, as in a trial at Nili 
Prius, what damages the plaintiff 
hath really sustained; and after their 
verdict the sheriff returns the inqui
sition, which is entered upon the roll 
in the manner of a "..,tea.-3 Slep. BL 
635. See also tit. Writ'!! Inquiry. 

INQUISITION. See tit. Inq .. ",. 

INQUISITION ex Officio mero. See 
tit. Inquest. 

INQUISITION OP OPPICB. See 
tit. Inqltest. 

INQUISITORS (inq .. iritares). Are 
sheriffs, coroners, '''per vi8Um corporil, 
or the like, who are empowered to 
inquire into certain cases.-Brittan, 
j'ol. +, and Westm. 1. Enquirers or 
inquisitors are also included under 
the name of minilll·i.-2 Ins/. 211. 
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I NROLKBNT (ifTotulalio). The 
trallllCribing a deed on to a roll of 
parchment, according to certain forms 
and regulations, is termed inrolling 
a deed. It is a common practice to 
inrol deeds for safe custody j that is, 
to get them tramcribed upon the re
cords of one of the king's courts at 
Westminster, or at a court of quarter 
sessions. The in,.olment of a deed 
does not make it a record, but it 
thereby becomes a deed recorded. 
For there is a difference between a 
matter of record, and a thing re
corded to be kept in memory. A 
record is the entry in parchment of 
judicial matters controverted in a 
court of record, and whereof the court 
takes notice j but an inJ'O/mmt of a 
deed is a private act of the parties 
concemed, of which the court takes 
no cognizance at the time when it is 
done.-+ emili, 603 j 2 Lilly'. p,.. 
Reg. 69. 

INSBNSIBLE. - A term used' in 
pleading to signify unintelligible j 
and the rule relating to it is, that if 
a pleading be i_n.ible by the omis
sion of material words, &c. it is bad. 
-Stephen. Pleading, +1+. 

INSIKUL COKPUTAS8BNT (they 
Httltd thei,. accounts together ). A 
species of a.rumprit so called, because 
one of the counts of the declaration 
alleges that the plaintiff and defend
ant had Htt/,d thei,. account. together, 
and that the defendant engaged to 
pay the Illaintiff the balance, but has 
since neglected to do so.-3 BI. 16+. 

INSIKUL TENUIT. A species of 
the writ of formedtm which lies for a 
coparcener against a stranger on the 
possession of the ancestor. -Cu.ming
ham. 

INSOLVBNT. Where a person's 
debts exceed his estate he is said to 
be insolvent.-Bell'. Se. L. Diet. 

INSPBCTlolf fir EXAIIIlfATIOJr. 
Trial by inspection or examination is 
such, that woen the point or ques
tion in dispute is evidently an object 
of sense, the judges of the court take 
upon themselves to decide the ques
tion upon the testimony of their own 
senses: for where the affirmative or 
negative of a question is matter of 
such obvious determination, it is not 
thought necessary to summon a jury 
to decide it, that being called to in
form the conscience of the court in 
respect of dubious facts.-3 BI. 331 ; 
9 R4p. 31. 

INSPBxIKUS (tDI/ hatIe impecWd). 
Letters patent are so called from the 
circumstance of this being the first 
word with which they begin (after 
the title 01' the king), and is the same 
with exemplification.-Le. Termn de 
la Ley. 

INSTANTBR. Immediate, with
out loss of time. In this sense it is 
used when applied to the word trial: 
thus, a trial in."',,"" means an im
mediate trial, a trial which is to take 
place forthwith.-4o BI. 396. 

INSTITUTION (iflltitutio). A kind 
of investiture of the spiritual part of 
the benefice, as induction is of the 
temporal j for by institution the care 
of the souls of the parish is com
mitted to the charge of tbe clerk. 
By institution the church is full, so 
that there can be no fresh presenta
tion till another vacancy, in tbe case 
of a common patron j and the clerk 
may enter upon the parsonage house 
and glebe, and take the tithes j but 
he cannot grant or let them, or bring 
an action for them till induction-
I BI. 390. 

INSURANCB or ASSURAlfCB. A 
security or indemnification given in 
consideration of a sum of money 
against the risk of loss from the 
happening of certain events. The 
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1'enon who so insures ie termed the 
",,,,rer, and he whose property is 
insured is termed the i," .. rf(i or 
."ured; and the instrument by 
which he effects such insurance is 
termed the pol~ (~f' inilirancc. A 
policy of insurance may be defined 
to be a contract between two per
sons, stipulating that if one pay a 
sum of money (or premium), equi
valent to the hazard run, the other 
will indemnify (or insure) him against 
the consequences which may ensue 
from the happening of any particu
lar event. Thus, if I pay an in
surance company ten shillings a year 
to indemnify me against the loss 
which I might sustain by my house 
being burnt down, this is termed in
suring my house, the company un
dertaking, in consideration of the 
money which I pay, to give me a 
certain sum to rebuild it in case of 
fire. The same system is pursued 
in the insurance of ships (commonly 
called marin. in.urance), and in the 
insurance of lives of individuals. 
See Park on Inlurllru:e, and 2 Bf. 468, 
%9. 

INTBND, To. To understand, to 
lI88ume, to take a given construction 
of any pll88&ge or any words as the 
true construction. 

hrTBNDM:BNT. 
construction, &c. 

Understanding, 
See tit. 1 ntmd. 

INTBNSIONB. A writ that for
merly lay against one who entered 
after the death of a tenant in dower 
or other tenant for life, and "us 
kept out the reversioner or remain
derman; and every entry upon the 
possession of the king was called an 
mtrllnon.-F. N. B. 203; Cowel. 

INTBRCOM:MONING. When the 
commons of two adjacent manors 
join, and the inhabitants of both 
have immemorially fed their cattle 
promiscuously on each other's com-

mon, this is called intercommoning. 
-L., Termea d. fa Ley. 

INTBRDICT (interdictin). An ec
clesiastical censure, J?rohibiting the 
administration of diVIDe service in 
particular places, or to particular 
persons.-22 H. 8, c. 12. 

INTBRBSSB TBRMINI (an intere,t 
in the urm). That species of pro
perty or interest which a lessee for 
years acquires in the lands demised 
to him before he has actually become 
possessed of those lands; as distin
guished from that property or inte
rest vested in him by the demise, 
and also reduced into possession by 
an actual entry upon the lands and 
the assumption of ownership thl'rein, 
and which is then termed" an estate 
for years." Thus, where an estate 
for years of lands is granted to com
mence at a future period, the grantee 
of course cannot enter until that pe
riod has arrived; but still he has 
acquired a kind of estate or interest 
in the lands; and the estate or intl!
rest so acquired, and which he would 
continue to have until the period at 
which the term was to commence had 
arrived, and be had entered upon 
the possession of the lands, would be 
simply an interellll termini.-l Cru. 
Dig. 239, edit. 3rd; 1 Step. BI. 268. 

INTBRBST. In its legal significa
tion means the estate or property 
which a man possesses either in land 
or chattels, the quantum of which of 
course depends upon the titlll under 
which he holds, and which therefore 
varies in exact proportion to the dif
ferent titles by which lroperty can 
be held. Thus in Ian a man may 
he possessed of a freehold interelt, or 
of an inUrest less than freehold; 
which main classification may again 
be divided into his interest in fee
simple, fee-tail, or for life, or his in
terest for a term of years, or at will. 
So also with regard to the inUr'" or 
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property in goods and chattels, it 
may be eitber joint or several; joint 
if shared with others (u with the 
part-owners of a ship), several, if 
possessed by one person exclusively, 
or by more than one, their interests 
however 1I0t being in commolL-S"ft 
tit. E.lat,; also tit. Intlrftlll TITmini. 

IKTBRLOCUTORY (from Lat. ill"'" 
109/101'). Something intervening or 
happening between the commence
ment of law proceedings and their 
termination, i. e. during the progress 
of an action at law or a suit in equity: 
tbus, an intlrlocutory d«f'1ltJ in a suit 
in equity signifies a decree tbat is 
not final, and does not conclude the 
Buit, for it seldom happens that the 
lirat decree can be final; for if any 
matter offact is strongly controverted, 
the court usually directs tbe mattt-r 
to be tried by a jury; and tbe final 
decree is tberefore suspended until 
such' trial is over. An intrri«u/ary 
jlldgm'nt in an action at law signi
fies a judgment which is not final, 
but which is given upon some plea, 
proceeding, or default, occurring in 
th' ('Ourle of the action, and whicb 
does not terminate tbe suit: sucb 
are judgments on demurrer, or ver
dict for the defendant on certain dila
tory pleas, called plea, in abalemtnt, 
or those which are given when the 
right of the plaintiff in the action, 
although established, yet tbe amount 
of damages he has sustained is not 
ascertainl'd, which cannot be done 
without the intervention of a jury : 
this happens when the defendant in 
an action suffers judgment by de
fault, or confession, or upon a de. 
murrer, in any of wbich cues, if the 
demand sued for be damages, and 
not a specific sum, then a jury must 
be called to assess them, therefore 
the judgment given by the court 
previous to such aaseasment by the 
jury is illtrri«u/ary, and not final, 
because the court knows not what 
damages the plaintiff has sustained. 

An illurloculary or. is an order 
made durinl1 the progress of a suit 
upon some mcidental matter which 
arises out of the proceedings: as an 
order for an inj unction for instance. 
- 3 81. 462; Smith', Action at Law, 
89. 

INTBRPLBADBR (from the Fr. ,n
lerplaidlr). When two or more per
sons claim the same tbing of a third, 
and he, laying no claim to it himself, 
is igt..orant which of them has the 
right to it, and fears he may be pre. 
judiced by their proceeding against 
him to recover it, he may file a bill 
in equity against them, tbe object of 
which is to make them litigate their 
title between themselves, instead of 
litigating it with him, and sucb a bill 
is called aBillllflntrrpleader.-Gray·. 
Chan. Prad. 74. Or he may resort 
to a court of law for the same purpo8e. 

INTBRROGATORIBS. The exami
nation of witnesses in a cbancery suit 
is not conducted lJivd tl/ICe in open 
court (as is tbe case in the common 
law courts), but upon written ques
tions previpusly prepared by counsel, 
which are called illterrngatariu: hence 
the phrase 'xamining a witn,,. upon 
interrogatories. - 3 BI. 383; Gray', 
Chan. P,'act. 18. 

INTBRVBNER. The interposition 
or interference of a person in a suit 
in the ecclesiastical court in dl'fence 
of his own interest is so termed, and 
a person is at libl'rty to do this in 
every case in which his interest is 
atfC4)ted either in regard of his pro
perty or his person. Thus, in a ma
trimonial cause, if proceedings be 
taken against a party who has either 
solemnized or contracted marriage 
with another, such other or third 
party may, if he or she pleases, in
terpose in such suit, to protect his or 
her own rights, in any part or stage 
01' the proceedings, even after the 
conclusion of the cause.-Oughtm, 
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tit. 1+; 3 Ph ilL 686; 2 Hag. elm. R. 
69; /II cited in Bog. Et"c. Law, 479. 

INTESTATE (intel/ata). Without 
making a will. Thus a person is said 
to die intestate; i. e. to die without 
making a will; to die without leaving 
anything to testilY what his wishes 
were with respect to the disposal of 
hislroperty after his death. This 
wor is not only applied to the ahove
mentioned condition in which a per
son dies, but is also used to signify 
the person himself. Thus, in speak
ing of the property of a person who 
died intestate, it is common to say the 
itlt8ltate's property, i. e. the property 
of the person dying in an intestate 
condition. An intestate is the oppo
site to lestator; the latter word sig
nifying a man who dies having made 
a will.-2 BL 494. 

INTRUSION (intrusio). A species 
of injury by ouster, or amotion of 
possession from the freehold, being 
an entry of a stranger, after a parti
cular estate offreehold is determined, 
before him in remainder or reversion; 
as when a tenant for life dies seised 
of certain lands and tenements, and 
a stranger enters thereon after such 
death, and before any entry made by 
him in·remainder or reversion.-F. 
N. B. 203, 204; 1 Cruise, 161,316. 
The word is als~ applied to copy
holds, when a stranger enters or 
intrudes, before the reversioner or 
remainderman, after the determina
tion of the particular copyhold estate. 
The writ which lay against such in
truders was also called a writ of in· 
tru.ion. - Les Terma de la Ley; Old 
Nat. Brev.203. 

INTRUSION DB GARD (intrusion 
of ward). A writ that lay against an 
infant, for entering into his lands 
when within age, and keeping out 
hislord.-Old Nat. Brev. 90. 

INTRUSIONB. See tit. Intrusion. 

INUENDO. See tit. Inlltundo. 

IN VBNTRE SA MERE, Fr. (in il. 
mother's womh). Every legitimate in
fant in ventre sa mere, or in its mother's 
womb, is supposed in law to be born 
for many purposes. It is capablE' of 
having a legacy, or a surrender of a 
copyhold estate made to it; so iflands 
be devised to B. for life, remainder 
to such child or children as shall be 
lil'ing. at the time of his decease,. a 
posthumous child will take equally 
with those who were born before B.'s 
death.-l RL 130; J)oe v. CI.rk,2 
Hell. BL 399. 

INVBST. See tit. Devest. 

INVBSTITURE (from the Fr. in
tlesti,·). A ceremony which accom
panied the grant oflands in the feodal 
ages, and consisted in the open and 
notorious delivery of possession in 
the presence of the other vassals; 
which perpetuated among them the 
rera of their new acquisition at the 
time when the art of writing was 
very little known, and thus the evi
dence of the property was reposed in 
the memory of the neighbourhood, 
who in case of a disputed title were 
afterwards called upon to decide 
the difference.-2 Bt. 63. 

INURE. See tit. Enure. 

Ipso FACTO (from the deed itself). 
This phrase is used as follows. By 
stat. 13 Eliz. a church is made void 
for not reading the articles; adjudged 
that there needs no deprivation, be
cause it becomes void ipso facto. This 
means that there needs no legal pro
CE'SS to make the church void; be
cause the fart Dr deed itself of the 
articles not having been read, already 
makes it void.-Cro. Elis.679. 

IRREGULARITY (irregularilos). In 
the common law this word retains its 
popular signification of disorder; but 
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in the canon law it signifies more 
particularly an impPdiment to the 
taking of holy orders, arising from 
the notoriously bad character of the 
candidate, or such like cause.-C_l. 

IRREPLEVIABLE or IRREPLE
VISABLE. Not to be replevied, or 
set at large on sureties.- C_l. 

ISSUABLE PLEA. An issuable 
plea is that which puts the merits of 
the cause either on the facts or the 
law, in iuue j-which will decide the 
action.-Per CurMm in Steelev. Har
mer, 14 Mu. J!r W. 139. It seems 
however to be by no means clear that 
a plea to be .. isSuable" must put the 
mbatafltiall1r ml1ral merits of the cause 
in iuue. Thus a plea which goes 
simply to show that the plaintiff had 
no present cause of action, as in an 
action by an attorney for work and 
labour, that the plaintiff had not de
livered a signed bill a month before 
action brought, has been held to be 
an issuable plea.- Wilkimon v. Page, 
I Dawl. J!r L.913. See also St"plu 
v. Ho/dS'Wt1rth, 4 Bil/g. N. C. 144 j 
per Tindal, in Burch v. Lt!'ke. 8 Sc. 
N. R. 67. When a defendant ob
tains br way of indulgence further 
or additional time to plead, such 
further time is granted him upon 
the condition that he shall plead an 
iuuable plea, and he is then said to 
be under terms to plead inuably. 

JSSUABLY Pleading. See tit. I"u
able Plea. 

leeu ABLE TBRMS. Hilary and 
Trinity terms are so called, because 
these being the terms which imme
diately precede the assizes, the iuues 
for trial are then made up. 

ISSUE (erit",). Is the disputed 
point or question to which the parties 
111 an action have narrowed their 
several allegations, and upon which 
they are desirous of obtaining the 

decision of the proper tribunaL 
When the plaintiff and defendant 
have arrived at some specific point 
or matter affirmed on the one side 
and denied on the other, they are 
said to be at inue (ad ezitum, i. e. at 
the end of their pleading) j the ques
tion so set apart is called tllll "lICe, 
and is designated, according to its 
nature, as an issue in Jact or an issue 
in /./"'. If it is an iuue in fact, it is 
(almost universally) tried by the 
country (i. e. by a jury of twelve 
men) j if an i88ue in law, by the 
judges of the land constituting the 
court in wbich the action has been 
brought. - Steph. on p,.ding, 26, 
edit. 4th. 

ISSUE ROLL. In ancient times it 
was the practice of the courts, when 
the pleadings were carried on orally, 
to have a contemporaneous record of 
the proceedings made out upon a 
parchment roll called the .. I88Ue 
RoiL" This practice, although long 
grown into disuse, was until recently 
still sUPl'osed in contemplation of 
law to eXl8t j and the courts stilI re
quired that it should be actually 
made up, or at all events commenced, 
or an incipitur, as it was called, was 
entered upon the roll, and certain 
fees were paid to the officers for the • 
making it up. Practically, however, 
this roll was of no use, and in conse
quence it was by a late rule of court 
abolished j and the only entry of the 
proceedings upon record, in the pre
sent day, is that made upon the NiH 
Prim Recl1l'd, or upon the Judgment 
Roll, according to the nature of the 
case, and no fees are allowed to be 
paid in respect of any other entry 
made or supposed to be made upon 
any rail or rer.ord whatever.-l PI. 
R. H. T.4 Wm.4. 

ISSUES. Frequently signifies lines 
or amerciaments levied upon a per
son who has been guilty of some 
default. Thus the fines to the king 
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levied out of the issues and profits of 
sheriffs' lands, by reason of their 
baving been guilty of some negli
gence or default, are 80 termed. So 
the goods of a defendant which have 
been distrained under a writ of dis
tringas, in order to compel his ap
pearance to the action, are termed 
~'illu ... " See GrealHl. v. Sto1r.a, 1 
Taunt. +15; 2 Lil. .Abr.89. 

ISSUES ON SUERIPPS. See tit. 
1 .. "". 

ITINERANT (itineran.). Travel
ling or moving about: thus the 
judges, who are now called justices of 
assize, were formerly called justices 
itinerant, from the circumstance of 
their travelling into several counties 
to hear causes ready for trial.-3 
BI.69. 

J. 
JACENS H&REDIT AS. An estate 

in abeyance. 

JACTITATION (jactitatio). A false 
boasting. The word is commonly 
used with reference, 1st, to marriage; 
2nd, to the right to a seat in a church; 
3rd, to tithes. 

Jactitation of marrioge is the boast
ing or giving out by a party that he 
or she is married to some other, 
whereby a common reputation of 
thl'ir matrimony may ensue. 

Jactitation of a right to a _t in a 
ehurch appears to be the boasting by 
a man tbat he has. a right or title to 
a pew or sitting in a church to which 
be has legally no title. 

Jactitation t1' lithea is the boasting 
by a man that he is entitled to cer
tain tithes, to which he has legally 
no title.-See Reg. Eccl. Law, +82-

JACTITATION OP MARRIAGB. 
See tit. Jactitation. 

JACTITATION OP A RIGUT TO A 
SBAT IN A CHURCH. See tit. Jac
titation. 

JACTITATIOX OP TITHBS. See 
tit. J actitatwn. 

JBOPAILB {from the Fr.j'ai (aWl, 
I have failed). An oversight in 
pleadings or in other law proceed
mgs. The statutes of jeofails are 80 

called because when a pleader per
ceives any mistake in the form of his 
proceedings, and acknowledges such 
error (j'ai faiUI), he is at liberty by 
those statutes to amend it.-Stra. 
1011; 3 Bl. +07. 

JBTSAM, JBTSON or JETTISON. 
By this uncouth appellation are dis
tinguished goods which have been 
cast into the sea, and there sink and 
remain under water. - 2 Suph. Bl. 
567. 

JOINDBR. Joining, uniting to
gether, &0. Thus joinder in action 
signifies the joining or uniting of two 
persons together in one action against 
another; and such an action is termed 
ajoi,lt action. 

JOINDER IN DEMURRER. When 
a defendant in an action tenders an 
issue of law (called a delliurrer), the 
plaintiff, if he means to maintain his 
action, must accept it, and this ac
ceptance of the defendant's tender, 
signified to the plaintiff in a set form 
of words, is called a joindilr in de
murrer. 

JOINDER OP I88uE. In an action 
at law, in any stage of the pleadings, 
when either side traverses or denies 
the facts pleaded by his antagonist, 
he usually tenders an issue, as it is 
called, which if the 'other party ac
cepts, issue is said to be joined. - 3 
Bl. 311 Bt NtJ. i Smith', .Action at Law. 

JOINT ACTIONa. See tit. Joinder. 
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JOINT AND SBVERAL. A joint 
and several bond is a bond in which 
the obligors have rendered them
selves hoth jointly and individually 
liable to the obligee j so that the 
latter, in the event of the nonper
fonnance of the conditions of the 
bond by the obligors, may sue them 
either jointly or separately as he 
det'ms the more advisable. The 
phrase is also frequently used with 
reference to con tracts not under seal 
(i. e. simple contracts) and it often 
becomes a matter of serious moment 
to know whether a given contract is 
a joint or a leveral contract. Thus, 
where a broker was employed to sell 
a ship belonging to three part-own
ers, two of whom communicated with 
him on the subject, and to them he 
paid their shares of the proceeds of 
the sale; but, after admitting the 
amount of the third part-owner's 
share to be in his hands, refused to 
pay it to him without the consent of 
the other two, and he alone brought 
an action for his share, it was held, 
that he could not sue alone, but should 
have sued jointly with the other two 
part-owners.-l Ch. Pl. 9, 6th edit.; 
1 Saund 153, n. (1). 

JOINT COllllllllITTEBS OP LORDS 
AND COllilMONS. Committees fonned 
jointly of members of both houses are 
now obsolete, and have 1I0t been had 
recourse to for the last century and a 
half. 

JOINT INDICTMENTS. When 
several offenders are joined in the 
same indictment, such an indictment 
is termed ajoint indictment; as when 
principals in the first and second de
gree, and accessaries before and after 
the fact, are all joined in the same 
indictment.-2 Hale, 173. 

JOINT TBN ANTS. Those who hold 
lands or tenements by joint tenancy. 
It may be further described by the 
following passage from Cruise. When 

lands are granted to two or more per
sons to hold to them and their heirs, 
or for the tenn of their lives, or for 
the term of another's life, without 
any restrictive, exclusive, or expla
natory words, all the persons named 
in such grant, to whom the lands are 
so given, take a joint utate, and are 
thence calledjoinl tBnant •• -2 Cruile, 
+31 j Lilt. 5eC. 277. 

JOINT TENANTS IN SURVIVOR
SHIP. The doctrine of ,urvivor.hip 
is a leading characteristic of joint te· 
nancy j by which, when two or more 
persons are seised of a joint estate of 
mheritance for their own lives or pur 
alder v~, or are jointly possessed of 
any chattel interest, the entire te
nancy upon the decease of any of 
them remains to the survivors, and 
at length to the last survivor, so that 
he becomes entitled to the whole es
tate, whatever it be, whether an in
heritance, or a common freehold only, 
or even a less estate.-2 eh. Bl. 18+. 

JOINTRBSS. See tit. Jointure. 

JOINTURE. A settlement oflands 
or tenements made to a woman on 
marriage. It is defined by Lord 
Coke to be "a competent livelihood 
of freehold for the wife of lands or 
tenements, &c. to take effect pre
sently in possession or profit, after 
the decease of the husband, for the 
life of the wife at least." The woman 
on whom such a settlement of lands 
is made is termed a joinlTtll • . _ 1 
Crllile, 199; 2 Bl. 137; 1 bill. 36. 

JOURNALS Op·THE HousB. In 
each house of parliament the clerks 
at the table take minutes of the pro
ceedings, which are afterwards en
larged and corrected, and form the 
journals of the house. 

JOURNEY'S ACCOUNTS (journie. 
acromptl~ An old obsolete phrase 
which was used in our Jaw, and is 
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thUB described by the author of La 
TenMI dll /a uy. If a writ were 
abated without the default of the 
plaintiff or demandant, he might pur
chase a new writ, which if it were 
purchaaed by journiu account. (that 
lB, within 01 liltle lime a, poaibk aj~er 
the abatement of the first tDl"it), then the 
second writ shall be as a continuance 
of the first, and so should oust the 
tenant or defendant of his voucher, 
&c.-Lu Ter_, th la uy. 
_ IUDGMBNT (judicium). Ii is de

fined to be the sentence of the law 
pronounced by the court upon the 
matter appeanng from the previous 
proceedings in the suit. Judgment 
)s given either for the plaintiff, or the 
defendant; when for the plaintiff, it 
is either a judgment hy canfeaaiun or 
by d~"ault; when given for the de
fendant, it is either a judgment of 
non ,uil, nnn ",.01, retra",it, 0011. pro· 
uqui, discuntinuance, or ltet proceuu,; 
and judgment may be given for either 
party upon thmuf'f'er, i86ue of nul ti.1 
r.cord, or wI-diet. A judgment by 
co'!!elSiun or d~"ault is such a judg
ment as is signed against the defend
ant when the justice of the plaintiff's 
claim is admitted by him. A judg
ment upon lion ,uil is a judgment 
given to the defendant whenever it 
clearly appears that the plaintiff has 
failecj. to make out his case by evi
dence. A judgment of non ",.01 is a 
judgment which the defendant is en
titled to have against the plaintiff, 
when he does not follow up (tlon 'PrD
aequitur) his suit as he ought to do; 
as by delaying to take any of those 
steps which he ought to take beyond 
the time appointed by the practice 
of tile courts for that purpose. A 1'6-

trClrit or "all. ",.oeequi, is when the 
plaintiff of his own accord declines to 
follow up his action; the difference 
between them is, tIlat a retrlJ I it is a bar 
to any future action brought for the 
same cause; whereas a noU. 'Proaequi 
is not, unless made after judgment. 

-Bowden v. HDme, 7 Bing. 716. A 
judgment on a dilCl>fltinuance is when 
the plaintiff finds that he has mill
conceived his action, and obtainll 
leave from the court to dilCORlinu. it, 
on which judgment is given agaiDllt 
him, and he has to pay the expenses. 
A judgment on a .tet procBlIUI is en
tered when it is agreed hy leave of 
the court that all further proceedings 
shall be stayed; though m form this 
is a judgment for the defendant, yet 
it is generally like a dilcfmtillUIJIIC8, 
being in point of fact for the benefit 
of the ~laintiff, and entered on his 
application; as for instance, when tile 
defendant has become insolvent, &c. 
Judgment on delllurrer is such a judg
ment as is pronounced by the court 
upon a question of law submitted to 
them, as opposed to a question of fact 
which is submitted to a jury. A 
judgment upon an isaue of nul t~1 
r.cord is when a matter of record i. 
pleaded in any action, as a fine, a 
judgment, or the like, and the oppo
site party pleads .. nul tiel record," 
i. e. that thE're is no such matter of 
record existing; upon this, issue is 
joined and tendered in the following 
form: "And this he prays may be 
inquired of by 1M record, and the 
other doth the like;" and thereupon 
the party pleading the record has a 
day given him to bring it in, and pro
clamation is made in court for him to 
" bring forth the record by him in 
pleading alleged, or else he shall be 
condemned," and on his failure to do 
so, his antagonist shall have judg
ment to recover. A judgment upon 
a verdict is tile judgment of the court 
pronounced after the jury have given 
their verdict. As to ititerlllcutory and 
final judgments, see tit. Interloclltory. 
3 BI 331, 395, 460; Smith', Action IJt 
Law, 52, 89; Saundera, 207. 

JUDGMENT ROLL. A parchment 
roll upon which the ~roceedinr in 
the cause up to the )IISUe, an the 
award of venire inclusive, together 
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with the judgment which the court 
has awarded in the cause, are en
tered. This roll, when thus madt up, 
is deposited in the treasury of the 
court, in order that it may be kept 
with safety and integrity. In prac
tice, the making up and depositing 
the judgment roll IS generally neg
lected, unless in cases where it be
comes absolutely nece&8llry to do 80; 
as when, for instance, it is required 
to give the proceedings in the cause 
in evidence in 80me other action, for 
in such case the judgment roll, or 
an examined copy thereof, is the only 
evidence of them that will be ad
mitted. - Smith'. El. Yiew; Bootll', 
Suit at Law; 3 Step. Bl. 632-

JUDICATORBS TBRRARUM. 
Persons 80 called in the county pa
latine of Chester, who on a writ of 
error out of chancery are to consider 
of the judgment given there, and to 
reform it; and if they do not, or it be 
found erroneous, they forfeit 1001. to 
the king, according to the custom.
Dyer, 348. 

JUDICIAL WRITS. Such writs as 
issue under the private seal of the 
court&, and not under the great seal 
of England, and are tested or wit
nessed not in the king's name, but 
in the name of the chief judge of the 
court out of which they issue, are so 
called. The word judicial is used in 
contradistinction to original; original 
writs signifying such as issue out of 
chancery under the great seal, and 
are witnessed in the king's name. 
Since the uniformity of process act 
(2 Will. 4, c. 39, sec. 31), the dis
tinction has become almost useless. 
-3 Bl. 282. 

J U RAT (from the Lat. juraM, 
sworn by). The clause written at the 
foot of an affidavit, stating when, 
where, and before whom such affi
davit was sworn, is called the jurat. 
- 2 .frch. Pratt. 1231. 

JURAT8. The judges of the royal 
court in the island of Jersey are 80 
termed. In this court all caUSES are 
originally determined by its own offi
cers, the baililfs and jurat. of the 
ialand; but an appeal lies from them 
to the king in council.-l Step. Bt. 
47. 

JURIDICAL DAYS (die. jl&Tidici). 
Days in court for the. administration 
of the law.- C_L 

JURISDICTION (juriadictin). The 
right, power or authority which an 
individual or a court has to admi
nister justice. Thus the three supe
rior courts of common law, viz., the 
King's Bench, Common Pleas, and 
Exchequer, have jurildictioR over all 
personal actions throughout Eng
land; that is, they have power and 
authority to hear and determine such 
actions throughout England. The 
Sheriffs' Court is said to have jurV
dictim& over personal actions when 
the sum 80ught to be recovered does 
not amount to 20L; that is, it has the 
power and authority to bear and de
termine such actioD& 

JURIS UTRUM. A writ that lay 
for the succeeding incumbent of a 
benefice, to recover the lands or te
nements helongillj{ to the church, 
which had been aliened by his pre
decessor.-L" Tmne. tU la lAy. 

JUROR (jurator). See tit. Jury. 

J U R Y (jurala, from jurare, to 
swear). A certain number of men 
(usually twelve) to whose decision 
the matter in dispute hetween a 
plaintiff and defendant is submitted, 
and who are bound upon their oaths 
to decide (or give their wrdict) ac
cording to the evidence which is laid 
before them on the trial of the cause. 
Such men individually are called 
jurnr.. A jury is either a __ 
jury or a .peciat jury. A commoll 
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jury consists of penons between the 
ages of twenty-one and sixty, who 
shall have 101. a-year, beyond re
prises, in lands and tenements of 
&eehold, copyhold, or customary te
nure, or held in ancient demesne, or 
in rents iBS~ out of such tene
ments, in fee sImple, fee tail, or for 
life, or twenty pounds a-year in lease
holds held for twenty-one years or 
any longer term, or any term deter
minable on a life or lives i or being 
a householder, shall be rated to the 
poor-rate, or in Middlesex to the 
house-duty, in a value of not leBS 
than 30/. i or who shall occupy a 
house containing not leas than fifteen 
windows. These qualifications, how
ever, do not extend to jurors of any 
liberties, franchises, cities, or b0-
roughs, who poaseas civil or criminal 
jurisdiction. It is called a common 
jury, because the matter to be tried 
by it is only of a common or ordinary 
nature. A .peeial jury consists of 
persons of the degree of squire or up
wards, or of the quality of banker or 
merchant, &c. i it is called 'pecial. 
because the matter to be tried by it 
is usually of a .pecial and important 
nature, and is supposed to require 
men of education and intelligence to 
understand it. - 3 Bl. 3+9 i Smith', 
Aclion at Law, 75. 

JURY 0. MATRONI. See tit. 
Matron., Jury oj. 

JUl. Right, law, authority, &c. 
Jua accreacendi is used by our old 

law writers to signify the right of sUr
vivolllhip amongst joint tenants, &c. 

JIU ad Rem signifies the inchoate 
or imperfect right to a thing, in con
tradistinction to jua in re, which sig
nifies the complete and perfect right 
in the thing. 

Jua duplicatum or droit-droit, sig
nifies the right of posseasion joined 
with the right of property. 

JIU in r,. See Jua ad &111. 
Jua Plltronalua is a commission 

from the bishop directed usually to 
hi, chancellor and others of compe
tent learning, who are to summon a 
jury of six clergymen and six laymen, 
to inquire into and examine who is 
the rightful patron of a church, and 
if upon such inquiry made and cer
tificate thereof returned to the com
missioners, he admits and institutes 
the clerk of that patron whom they 
return as the true one, the bishop 
secures himself at all events from 
being a disturher, whatever proceed_ 
ings may be had afterwards in the 
temporal courts. 

JIU p .. ,Ii"';nii is a right to a claim 
after a re-cafture as applied in ma
ritime law i It is said to be derived 
from the Romanj'" poallimillii, which 
restored the citizen of Rome who had 
been made a slave to his tlr,."hold, 
i. e. to his franchise: the term is 
therefore metaphorically used in our 
admiralty courts, to signify a resump
tion of an original inherent right to 
a recaptured British ship in the legal 
owners. 

J UI r.euperandi, intrandi./lrc. is the 
right of recovering and entering lands. 
2 BI. 184, 199, 312 i Tomlinl j CfRD,l. 

J USTICB8 (juaticiurii). Officers 
appointed by the crown to administer 
justice. The various sorts of justices 
will be tound under their proper 
heads in this title i and first then, 

J ulrica of Alliu (jualiciarii ad ca
p;'ndIU allila.!), or, as they are some
times called, justices of Niai Pri",. 
The judges of the superior courts at 
Westminster who go circuit into the 
various counties of England and 
Wales twice a year, for the purpose 
of disposing of such causes as are 
ready for trial at the allius, are 
termedjlUtica of _ill!. See also tit. 
Cireuita. 

J uatica in Eyre (j uaticiarii itiM
rante.), so called from the old French 
word It,.,." i. e. a journey, were those 
justices who in ancient times were 
sent by commission into various coun-
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ties to hear more es:recially such 
causes as were terme pku. of the 
crown; they differed from the justices 
of oyer and tertlliner, inasmuch as the 
latter were sent to one place, and for 
the purpose of trying only a limited 
number of special causes; whereas 
the justices in eyre were sent through 
the various counties with a more in
definite and general commission: in 
some respect they resembled our pre
Bent justices of assize, although their 
authority and manner of proceeding 
differed much from them. 

Ju.ties <!l the F.".ell (justiriarius 
fortstlll). An officer who had jurisdic
tion over all cases committed within 
the forest against vert or venison. 
The court wherein this justice sat and 
determined such causes was called 
the JUI/ice "at of the forest, He was 
also sometimes called the jUltice in 
'yre of the jiMst. 

Ju.tic" 'If. Gaol Delivery (jwticiarii 
ad gao/a. deliberandus). Those jus
tices who are sent with commission 
to hear and determine all causes ap
pertaining to such persons who for 
any offence have been cast into gaol. 
Part of their authority was to punish 
those who let to mainprise those pri
soners who were not bailable by law 
nor by the statute definibus; and they 
seem formerly to have been sent into 
the countrl upon this several occa
sion, but afterwards justices of assize 
had the same authority given them. 

Justice 'If. the Hundred. A hun
dredor, lord of the hundred, he who 
had the jurisdiction of a hundred and 
held the hundred court. 

J uslice. of the J 'WI (j lI.ticiarii ad 
cUllodiam Judtllorllm alSignati). .J us
tices appointed by Richard the First 
to carry into effect the laws and or
ders which he maile for regulating 
the contracts and usury of the Jews. 

Jwtire. of labourerl. Justices who 
were formerly appointed to redress 
the frowardness of labouring men who 
would not work without having un
reasonable wages granted them. 

Justie" of Nili Pri.... See tit. 
Ju,.ticN 'If . .l .. i". 

Justices of Oyer alld Terminer (jll'
tieiarii ad audiendum et termiIlllRdum). 
These justices of oyer atld terminer 
are certain persons appointed by the 
king's commission, among whom are 
usually two judges of the courts at 
Westminster, and who go twice in 
every year into every county of the 
kingdom (except London and Mid
dlesex), and at what is usually called 
the assizes hear and .utermine all trea
sons, felonies, and misdemeanors. 
They are usually the same persons 
who bave before been described under 
the titles of justices 'If' aI.iae and jus
tices of gaol delivery. 

Justices of tlle Pavilion (ju.ticiari; 
puvilionis). Certain justices of a pie
powder court held under the Bishop 
of Winchester at a fair on St. Giles's
hill near the city; and are said to 
have had the most transcendant ju
risdiction. 

J.uticel 'If the Peace (justiciarii ad 
pucem). Certain justices appointed 
by the king's special commission 
under the great seal jointly and se
parately, to keep the peace of the 
county where they dwell. Any two 
or more of them are empowered by 
this commission to inquire of and 
determine felonies and other misde
meanors ; in which number some 
particular justices, or one of them, 
are directed to be always included, 
and no business to be done without 
their presence, the words of the com
mission running thus, "quorum ali
qllem _trum, A. B. C. D. ~c. unum 
es" volumu.;" whence the persons so 
named are usually called justices of 
the qlwrum.-l 81. 3051; 4, BI. 270; 
Cunning/lam; Cowel; Tidd. 

JUSTICIAR or JUSTICIBR (Fr. 
jUlticier). One who administers jus
tice; a judge. 

J U8TICIBS. A writ directed to 
the sherift, empowering him for the 
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Bake of dispatch to try an action in 
his county court for a larger amount 
than he has the fll'dinal'Y power to 
do. It is so called because it is a 
commission to the sheriff' to do any 
party jUlne..-3 BI. 36; + Ind. 266. 

JU8TIPU.BLB HOMICIDB. See 
tit. HMlliciU. 

JU8TIPICATION (jmtificatio). 
Pleas in juatificdtion or excuse are 
such as show some justification or 
excuse of the matter charged in the 
declaration, the effect of which is to 
show that the plaintiff never had any 
right of action because the act 
charged was lawful; a plea of.on 
aaaault JB1IItsne is one of tois kind of 
pleas.-:-Stepllm on Plead. 22+. 

JUBTIPICATORB. See tit. Com
purgatfll' •• 

JUSTIPYING BAIL. Js the act of 
proving to the satisfaction of the 
court that the persons put in as bail 
for the defendant in an action are 
competent and sufficient persons for 
~epurpo.se. Nopersonsare,;uatified 
18 becom18g bail for a defendant un
less they are householders Rnd pos
sess certain other qualifications with 
reference to property, &c.; but it 
frequently happens that persons do 
become bail for a defendant who are 
not so qualified, or whom the plain
tiff suspects not to be so qualified; 
and in this case the plaintiff objects 
to such bail (or as i tis termed ,xcep" 
to them), who are then called upon 
to jUltij'y themselves, and this they 
do by swearing themselves to be 
housekeepers and to possess the 
other qualification. required of them; 
and this is termed jl/stifying bail. 
They frequently juatify voluntarily 
without being required to do so by 
the plaintiff.-I .Arch. Pract. 2;;+; 3 
Bl. 291; Tidd, 1+9. 

K. 
KBBPBR OP THB FORBST (CI"_ 

ffll'este). An officer who when the 
forest laws were in operation had the 
principal government of all things 
relating to the forest, and the super
intendence of all officers belonging to 
the same.-Manwood, part 1, p. 166. 

KBEPBR OP THE GRBA.T SBAL 
(cu.tos magni sigilli). A high officer 
of state through whose hands 1'ass 
all charters, grants and commiSSIOns 
of the king under the gnat "01. He 
is styled LfII'd Keeper of the Great 
S,al, and this office and that of chan
cellor are united in one person; for 
the authority of the lord keeper was 
by stat. 15 Eliz. c. 18, declared to be 
exactly the Bame; and he is with us 
at the present day created by the 
mere delivery of the king's great seal 
into his custody.-3 Bl. +7; eMIIyn', 
Dig. tit. Chancery. 

KEEPER OP THB PRIVY SBAL 
(CII.tos privati 'igilli). An officer 
through whose hands pass all charters 
signed by the king before they come 
to the great seal. He is a privy 
councillor and was anciently called 
clerk of 1M privy "ai, but is now 
generally called the lord privy aeal.
Rot. Pari. 11 H. +. 

KEYUB KEYB. A guardian, war
den, or keeper; hence the twenty
four chief commoners in the Isle of 
Man, from their being as it were con
servators of the liberties of the people 
in that district, are called key, of the 
island.-Mon. .Angl. tom. 2, p. 71. 

KYLLYTH-STA.LLION. A custom 
by which lords of manors were bound 
to provide a stallion for the use of 
their tenants' mares. - Spelman i 
Cowl. 
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KINDRED. See tit. CO'II,/ulpinity, 
also tit. CoUuttral COlllllnguinity. 

KING'S BENCH (1Hmct/l r,p, from 
the Saxon banca, a bench or form). 
The supreme court of common law 
in the kinJrdom, consisting of a chief 
justice and four puisn6 justices, who 
by their office are the sovereign con
servatora of the JK'ace and supreme 
coroners of the land. The court of 
King's Bench was so called because 
the lOng used formerly to sit there 
in person, the style of the court still 
being coram ipao reg.. This court is 
the rt'mnant of the aula regia, and 
was formerly not stationary in any 
particular spot, but attended the 
king's person wherever he went; 
hence the reason for process issuing 
out of this court in the king's name 
being returnable, "ubicunq'" fum
mUI in .ilnglia."-3 Bl. 41; 4 I,",. 
73. 

KI NG'S COUN S EL. Barristers 
selected on account of their superior 
learning and talent to be his ma
jesty's counsel; the only outward 
distinction between these and the 
other barristers is, that they wear 
silk gowns and take precedence in 
court. The two principal of the 
king's counsel are called the attorney 
and solicitor-general, and none of 
these counsel can plead publicly in 
court for a prisoner or a defendant in 
a criminal prosecution without a li
cense obtamed for that purpose.
Fortescue de LegibUl, c. 50. 

KING'S SILVER. That money 
which was paid to the king in the 
Court of Common Pleas for a license 
granted to anyone for levying a 
fine.-Lu Termu de 10 Ley. 

KNIGHT MABSHAL. See tit. 
Morshalsea. 

KNIGHT SEBVICE (aennee de ehe
tlGlier). A species of feudal tenure 

which diftered very aligbtly from a 
pure and perfect feud, being entirely 
of a military nature; and it was the 
first, most universal and most honour
able of the feudal tenures. To make 
a tenure by kni,t:ht IIInIice a determi
nate quantity of land was necessary, 
which was calledaknight',f .. (feodum 
militare) the measure of which was 
estimated at twelve plough-lands-
Spelman, 219; 2 In.1. 596; 2 BI. 62. 

KIUGHTS' COURT. A court baron, 
or konour court, held twice a year 
under the Bishop of Hereford at his 
palace; in which lords of manors and 
their tenants who hold, by knight 
service, of the honour of that bishop
rick are the suitors; and if a suitor 
appear not at it, he pays two shillings 
,uit lilver, for respite of homage.
Cowel. 

KNIGHTS' FEE (feodum militare). 
See tit. Knight Service. 

KNIGHTS OP THE SBIRE (militel 
comitatli.). Knights of the shire, 
otherwise called knights of parlia
ment, are two knights or gentlemen 
of property who are elected by the 
freeholders of a county to represl'nt 
them in parliament. In times of old 
they were required to be real knights, 
girt with the sword, but now notable 
esquires may be chosen. They must 
possess as a qualification to be elected 
not less than 6001. per annum of free
hold estate.- Cowel; Bell's Diet. 

L. 
LACHES (from the Fr. lacher, to 

relax, to loosen, &c.) Negligence, 
mistakes arising from negligence, &c. 
Thus in Littleton lach.. of entry, 
aignifies a neglect in the heir to 
enter.-Lift. 136; Lei Termu d. la 
Ley. 

LJESB MAIBSTT. The crime of 
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attempting anything against the 
king's life, or to raille sedition against 
him, or to create disaffection in the 
army.-See 2 Ruw.·~ Eng. Law, 5, 6 i 
4. Bt. 75, 76 i GianII'll. 

LAlsIONI FIDEI, Suits pro. Suits 
or actions for breach of faith in civil 
contracts which the clergy in the 
reign of Stephen introduced into the 
spiritual courts were so termed. By 
means of these suits they took cog
nizance of many matters of contract 
which in strictness belonged to the 
temporal courts. It is conjectured, 
that the pretence on which they 
founded this claim to an extended 
jurisdiction was, that oaths and faith 
solemnly plighted being of a religious 
nature, the breach of them belonged 
more properly to the spiritual than 
to the lay tribunaJ.-l B_., 74 i 3 
Bt. 52. 

LAGAN or LIGAN (from the Sax. 
liggan, to lie). Goods sunk in the 
sea, . but tied to a cork or buoy in 
order to be found again; which is 
done when ships are heavily laden 
and the mariners are in danger of 
shipwreck. If the ship perish and 
these goods continue in the sea, they 
are then called lagan or ligan; but if 
they are cast upon the land they then 
come under the denomination of a 
wreck.-5 Rep. 106; Lu Termes dela 
Ley. 

LAGE)[AN (laga7114nnus). A good 
or lawful man.-Co. Litt. sec. 73. 

LAGON. See tit. Lagan. 

LAlllWITB, LECHBRWITB, LB
GBRGBLDU)[ (from the Sax. legan, 
to lie together, and wile, a fine, &c.) 
A fine for the offence of adultery and 
fornication which the lords of some 
manors had the privilege of imposing 
on their tenants.-Co. 3 Inst. 206; 
Fleta, till. I, II. 47. 

LAND (terra). This word has a 
more comprehensive signification in 
law than in common parlance; for it 
comprehends not only land or ground, 
but also anything which may stand 
thereon, as a house, a castle, or a 
barn. It has also an indefinite ex
tent upwards as well as downwards. 
C.gus 'If .olum ~m elf usque ad elE/um, 
is the maxim of the law upwards, 
therefore no man may erect any 
building or the like to overhang ano
ther's land; and downwards, what
ever is in a direct line between the 
surface of any land and the centre of 
the earth belongs to the owner of the 
surface, so that the word lands com· 
prehends not only the face of the 
earth, but everythin@" under it or 
over it.-Co. Litt. 4 (a). When how
ever the word land is used in a decla
ration of ejectment without any qua
lifying adjunct, it means arable land, 
Salle. 256; In such cases, therefore, 
the particular kind of land should be 
stated.-Cowp. 346; 11 Rep. 65; 
Adams, Eject. 31; 2 Ch. PI. 626, n. (0), 
6tll«l. 

LAN D·C H B A P (Sax. land·etap, 
from ctapan, to buy and sell). An 
ancient customary fine paid either in 
ca ttle or in money, on every aliena
tion of land lying in some particular 
manor or liberty, as is the case in the 
borough of Malden in Essex. It 
would also seem that it was some
times due to the corporation of a port 
or town in consideration of their re
pairing the harbour or bridges, &c.
COW8I; 3 Keb. 582; 1 Ld. Raym. 
386. 

LANDLORD. He of whom lands 
or tenements are held.-Co. Litt. 
When the absolute property in, orfee 
simple of, the land belongs to a land
lord, he is then sometimes denomi
nated the ground· landlord, in contra
distinction to such an one as is 
possessed only of a limited or parti-

)[2 
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cular interest in land and who holds 
himself under a superior landlord. 

LAND-MAN (terricola). The mre
tenant.-Cf1l/leL 

LAND TAX. An annual charge 
levied by the government upon the 
subjects of this realm in respect both 
of their real and personal estates. 
The method of raising it is by charg
ing a particular sum upon each 
county according to a certain valua
tion; and this sum is assessed and 
raised upon individuals by commis
sioners duly appointed for that pur
pose.-2 Burn I JUBtice, 61; 1 BL 
312. 

LAND TENANT. He who is in 
the actual possession or bodily occu
pation of the land.-Cowel. 

LANGEMANNI. Lords of manors 
according to Sir Edward Coke's de
finition, who spells it lannemanni.-
1 In.t.fol. Ii. 

LANIS DE CRESCENTIA W ALLI.IB 
TRADUCENDIS ABSQUE CUSTUMA, 
&c. A writ that formerly lay to the 
customer of a port for the Jlermitting 
one to pass over, wools without cus
tom, because he had paid custom in 
Wales for it before.-Beg. 'if Writs. 
279. 

LAPSE (lapSUB). A species of for
feiture by which the right of presen
tation to a church accrues to the 
ordinary by the neglect of a patron 
to present; to the metropolitan by 
negll'ct of the ordinary; and to the 
king by neglect of the metropolitan. 
This word is also applied to a legacy. 
Thus, if a person to whom a legacy 
is bequeathed (i. e. a legatee) dies 
before the testator, the legacy is said 
to be lapsed, i. e. lost, fallen to the 
ground; because, in such case, the 
relatives or other representatives of 
!Such legatee cannot claim the legacy, 

but it will sink into the residuum of 
the testator's personal estate.-Toll. 
Ene. 304; 2 Bl. 276, 1ll2. 

LAPSED LEGACY. See tit. Lapse. 

LARCENY (Fr. Ia",ecin). Larceny 
is the wrongful taking and carrying 
away of the personal goods of anyone 
from his possession, with a felonious 
intent to convert them to the use of 
the offender without the consent of 
the owner. Larceny was formerly 
divided into grand and petty larceny; 
the former including the stealing of 
goods above the value of 12d.; the 
latter of that value or under. This 
distinction was abolished by stat. 7 
& 8 Geo. 4, c. 29, and now all lar
cenies are subject to the same inci
dents as grand larceny. Larceny is 
sometimes distinguished into simpls 
and compound; the former being lar
ceny of the goods only; the latter 
larceny from the person or habitation 
of the owner.-l Hals, Iil0; 4 Bl. 
229; Mutt. C,·im. Law, 299. 

LAST HEIR (ultimUB heres). He 
to whom lands come by escheat, in 
the event of there being no lawful 
heir to the same: thus, in the case 
of a copyhold estate, the lord of the 
manor would be the last beir; and in 
many other cases the king would be 
such.-Cowel. 

LATHE, LATH, or LETH (Sax. 
I«the). A great portion of a county 
containing three or more hundreds 
orwapentakes.-w Termes dew Ley. 

LATIMER. Seems to be used by 
Sir Edw. Coke to signify an inter
preter.-CoweL 

LATITAT (from latBo, to lie hid). 
A writ, which before the uniformity 
of process act was the process used 
for commencing personal actions in 
the King's Bench; it recited the bill 
of Middlesex, and the proceedings 
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thereon, and that it was testified that 
the defendant "latital tC discurril," 
lurks and wanders about, and there
fore commanded the sheriff to take 
him, and have his body in court on 
the day of the retum.-3 Bl, 286. 

LAW (/IIZ). This word has various 
significations, and when used with
out any qualifying adjunct, simply 
signifies a rule of action. This is the 
most enlarged sense in which the 
word can be used, and applies not 
only to those rules or systems of 
rules which different governments lay 
down for the internal regulation of 
their respective communities, but 
also includes within it those fixed 
and invariable 1?rinciples, in con
formity with whIch nature carries 
on her operationB. When, however, 
we wish to restrict the sense, or to 
limit the application of the word, we 
use it in conjunction with some 
other; thus, when we apply it to 
those rules or principles of morality, 
which our reason enables us to dis
cover, and our conscience commands 
us to obey, we call it ~be law of na
lure; and when the same rules and 
principles are applied to the regula
tion of the conduct of nations in their 
intercourse with each other, it is then 
termed the law of nation.. The word 
"law," however, in a still more 
limited sense, signifies that body or 
system of rules which the govern
ment of a country has established for 
its internal regulation, and for ascer
taining and defining the ~hts and 
duties of the governed, and It is then 
commonly called municipal or civil 
law, and, in popular language, "the 
law of the land." The municipal 
law of England is composed of writ
ten and unwritten laws (lIIZ Ieriptt.J 
and ler non st:Tiptt.J): or, in other 
-words, of the statutes of the realm, 
and of the custom of the realm, other
wise termed the" common law;" on 
both of which branches of the law 
the superior courts exercise their 

judgnlent, -giving construction and 
effect to the former, and by their in
terpretation declaring what is, and 
what is not the latter. The follow. 
ing extract from a recent important 
case furnishes a good illustration of 
the division of our municipal law 
into the IIIZ rum ICriptt.J, or the com
mon law, and the IIIZ Ie,ipta, or the 
written or ,talute/aw, and of the mode 
in which the courts exercise their 
judgment thereon :-" Two questions 
of importance were raised in the 
course of the argument. The first 
is whetber, al com_law, a foreigner 
residing abroad, and composing a 
work, has a copyright in England. 
The second is, whether such foreign 
author, or his assignee, has such a 
right by virlue (If llul E"glilh ,'alu~ •• 
• • • • • • Weare all of opinion 
that no such right exists in a fo
re~er al llul common tall); but that 
it IS the creature of the municipal 
law of each country, and that in 
England it is altogether governed 
by Ihe 1tt.&1u~. which have been passed 
to create and regulate it. A foreign 
author having, therefore, by Ihe com
mon law, no exclusive right in this 
country, the only remaining ques
tion is. whether he has such a right 
by II" ,'a'ute lall): and this depends 
on Ihe conslMlclion of llul stalul .. re
lating to literary copyright, which 
were in force at the time of the 
transaction in question." See 1'" 
Pollock, C. B. in Chappel v. Purday, 
14 Mae. 8r W. 316; also 1 Reeu .. •• 
Hist. 1. For an explanation of the 
different kinds of law, see their par
ticular titles. 

LAW·DAY (lagedayam). A leet or 
sheriff's toom. Cowel says that it 
was any day of open court, and com
monly used for the more solemn 
courts of a county or hundred.-Les 
Ter"... tie la Ley; COWl!. See also 
DiBI Juridicus. 

LAW-WORTHY. Being entitled 

DigitIZed by Google 



LAW ( 2~ ) LAY 

to, or hniBg the benefit and protec
tion, of the law.-Brtuly l1li Bor. 16, 
fo. ed. 

LA WING 0. DOGs. See tit. L
pedita'" 

LA WLEBB MAN (Sax. laughMaa 
IIIIIn). An outlaw.-C_L 

LAW 0. MARQUE (from the Ger
man word IIIIIrch, i. e. a bound or 
limit). A sort of law of reprisal, 
which entitles him who has received 
any wrong from another, and cannot 
get ordinary justice, to take his ship
ping or ~oods when he can find 
them withm his own bounds or pre
cincts.-Cow.L 

LAw MERCHANT (lIZ mercatoria). 
One of the branches of the unwritten 
or common law, consists of ptJrtieular 
CwtDml, or laws which affect only the 
inhabitants of ptJrticular di.tricta, 
under which head may be referred 
the law or custom of merchants (Iu 
mercatoria), which is a particular sys
tem of customs used only among on. 
Nt of tlu/lcing', III/yecta, which, how
ever different from the general rules 
of the common law, is yet engrafted 
into it, and made a part of it; being 
allowed for the benefit of trade to be 
of the utmost validity in all commer
cial transactions; for it is a maxim 
of law, that "cuilibet in 1114 art. ere
dendum ot." This law of merchants 
comprehends the laws relating to 
bills of exchange, mercantile con
tracts, sale, purchase and barter of 
goods, freight, insurance, &c. -1 
Chitty" BL 76, '1. 9. 

LAW 0. N ATIONB. The law of 
nations consists of a system of rules 
or principles deduced from the law 
of nature, intended for the regula
tion of the mutual intercourse of na
tions. This law is founded on the 
principle, that the different nations 
ought to do to each other in time of 

peace as much goad, and in time of 
war as little harm, as may be possi
ble without injuring their own pro
per interests; and this law com
prehends the principles of national 
IDdependence, the intercourse of na
tions in peace, the privileges of 
ambassadors, consuls, and inferior 
ministers; the commerce of the sub
jects of each state with those of the 
others; the grounds of just war, and 
and the mode of conducting it; the 
mutual duties of belligerent and 
neutral powers; the limit of lawful 
hostility; the rights of conquest; the 
faith to be observed in warfare; the 
force of an armistice, of safe con
ducts and passports; the nature and 
obligations of alliances; the means 
of negociation, and the authority and 
interpretation of treaties.-1 Chitty', 
Commercial Law, 26, 26; P"ffmdorJl: 

LAW 0. NATURE. See tit. LAW. 

LAW SPIRITUAL (Iu ,pirituali,). 
The law which is administered in the 
Ecclesiastical Courts. See tit. Court. 
EcclaiaaticaL 

LAW 01' THB STAPLE. The same 
as the law merchant, which see, 
under that title. See also tit. Staple. 

LAY, To. Signifies to allege, to 
state, &c., e.r. gr.: "No inconve
nience can arise to the defendant 
from either mode of laying the as
sault."-Per Curiam, 2 Bo,. IIr PuL 
427; 6 Mod. 38. "If you lay (i. e. 
allege or state) an ouster in your 
declaration, you must lay a re-entry." 
Per Holt, C. J. So" laying the 
venue" signifies the stating, naming, 
or placing in the margin of a decla
ration any given county as the county 
in which the plaintiff proposes that 
the trial shall take place. See fur
ther tit. Y mue. 

LAY CORPORATIONS. See tit. 
CorpoNltion. 
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LAY FBB (/ettdum laicullt). Lands 
held of a lay lord in/u, in considera
tion of the common services to which 
military tenures were subject, as dis
tinguished from the ecclesiastical 
tenure in frank-almoigne, which was 
discharged from those services.-2 
Bl. 101. . 

LAYING TUB VBNUB. See tit. 
Lay. 

LBAD, To. Has several significa
tions. 1st. In a grant or claim of 
customary right, to "lead" manure 
to any given spot means to draw it 
in a cart to such spot.-l Q. B. Rep. 
796. 2nd. At a trial at Nisi Prius 
a counsel is said to "lead" in a cause 
when he directs the man~ement 
and conduct of the cause; whilst the 
junior counsel only assists under his 
direction, and takes altogether a 
subordinate part. 3rdly. A deed was 
said to "lead" a use, when itpointed 
out or particularized the use or uses 
to which lands were destined which 
were about to be conveyed to a third 
indifferent party for the use or bene
fit of another. See a further expla
nation oftbis under tit. Leading a Use. 

LBADING A USB. When lands 
were conveyed by that species of 
conveyance termed a "fine and re
covery," the legal seisin and estate 
became thereby vested in the cogni
zee or recoveror, i. e. in the person 
who was the object of that convey
ance. But if the owner of the 
estate declared his intention that 
such fine or recovery should entire 
or operate to the use of a third per
son, a use immediately arose to such 
third person out of the seisin of the 
cognizee or recoveror; and the sta
tute of uses transferred the actual 
possession to such use, without any 
entry on the part of such third per
son. The deed by which the owners 
of estates so declared their intention 
with regard to the lands thus con~ 

veyed was tenned either a deed to 
IIdtl til. "'S, or a deed to deelare /11. 
.... ; when executed prior to the 
levying the fine, or suffering the re
covery, it bore the former appella
tion; when executed aubsequlllitly 
thereto, it bore the latter. See 1 Cr. 
Dig. 396, Illit. 3rd; 4 ib. 129, 131. 
See also tit. Use. 

LBADING CASB. Amongst the 
various cases that are argued and 
determined in the courts, some from 
their important character have de
manded more than usual attention 
from the judges, and from this cir
cumstance are frequently looked upon 
as having settled or determined the 
law upon all points involved in such 
cases, and from the importance they 
thus acquire are familiarly termed 
" leading cases." Such, for instance, 
are those cases collected in the valu
able work of the late Mr. J. W. 
Smith, so well known to the profes
sion under the title of "Smith's 
Leading Cases." 

LBADING QUBSTION. A ques
tion put or framed in such a form as 
to suggest the answer sought to be 
obtained by the person interrogating. 
A counsel is said to put a leoding 
question to a witness, when instead of 
putting a simple interrogation, he 
states a proposition as though he 
believed it to be true, with the view 
of leoding the witness into the ad
mission of it. As, for instance, in
stead of asking a witness whether or 
not he was at Liverpool last Satur
day, he would say, "I believe you 
were at Liverpool last Saturday 7" 
See Slark. on Evid. part 2, 123. . 

LBASE. A lease is a conveyance 
oflands or tenements to a person for 
life, for a term of years or at will, in 
consideration of a return of rent or 
other recompense. The person who 
so conveys such lands or tenements 
is termed the ltNOT; and the person 
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to whom they are conveyed the""" : 
and when a lesaor so conveytllands 
or tenements to a le88ee, he is said 
to lease, demise, or let them. - 4 
Cruiu, 68; 2 BL 317. 

LBUB AND RELBUB. A species 
of conveyance commonly in use for 
conveyill$ the fee-simple or ahsolute 
property 10 lands or tenements from 
one person to another. In the reigns 
of Hen. 6 and Edw. 4, it was not 
unusual to transfer freehold estates 
in the following manner. A deed of 
lease was made to the intended pur
chaser for three or four years; and 
after he had entered into 'possession, 
a deed of release of the- 10heritance 
was executed to him, which operated 
by enlarging his estate into a fee
simple. When it was found that the 
Btstute of uses transferred the actual 
poBBession without entry, the idea of 
a lease and release was adopted. This 
kind of conveyance was thus con
trived. A lease, or rather bargain 
and sale upon some pecuniary COIl
Bideration lor one year was made by 
the tenant of the freehold to the 
lessee or bargainee, i. e. to the per
son to whom the lands are to be con
veyed: now this made the vendor 
stand seised to the use of the lessee 
or bargainee, and vested in the latter 
the use of the term for a year, to 
which the statute of uses immediately 
transferred the poBBession. Thus the 
bargainee, by being in p08Be88ion, 
became immediately capable of ac
cepting a rel.ale of the freehold and 
reversion (which must be made to a 
tenant in posse88ion), and accord
ingly a release was made to him, 
dated the day next after the day of 
the date of the lease for a year, which 
. at once transferred to him the free
hold. Although it has been en
deavoured to give as clear a descrip
tion of this kind of conveyance as 
p088ible, yet the reader who is un
acquainted with the nature of the 
statute of uses cannot pOSBibly un-

deratand it; he is therefore referred to 
title Use in this Dictionary.-4 Cruiu, 
123; Pratan', Ctmvey. 207; 2 BL 339. 
The lease for a year is now, by the 
authority of a recent statute, dis
pensed with, and the release is the 
only deed executed between the par. 
ties, and, by virtue of this statute, 
has the same efficacy as the lease and 
release formerly had. 

LEBT. See tit. Court Leet. 

LEGACY (!ega/um). A legacy is 
a gift or bequest to a person of mo
ney, goods, or other personal pro
perty by testament; and the person 
to whom a legacy is so given is 
termed a legalee; and when the sub
ject-matter of such a bequest consists 
of the residue of the testator's effects 
after payment of debts and other 
legacies, Bec. he is then termed a 
resid""", legalee.-Toller, 299; 2 BI. 
612. 

LBGAL ESTATB. See tit. E.lafll. 

LEGAL MEMORY. This, as dis
tinguished from living memory, ex
tends as far back as the year of our 
Lord 1189. See also tit. Memory of 
Man j also tit. Time Ollt oj'Mind. See 
also Co. Lit. 114 b; 2 In.l. 238; 2 
Yes. sell. 611; 2 ~ 3 Wm. 4, c.71, 
, 1. 

LEGATORY (legala"U'). A lega
tee. See tit. Legacy. 

LBGATEB. See tit. Legacy. 

LEGBRGILD (lagergildum). - See 
tit. Lairwifll • 

LEGITIMATION (!egitimalio). The 
making legitimate or lawful; as 
where children are born bastards, the 
act by which they are made legiti
mate is called legitimation i which in 
Scotland may be effected hy the sub. 
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sequent marriage of the parenta.
C_l; Tomlins. 

LBIRWIT. See tit Lllirwife. 

LBPROSO AMOVBNDO. An old 
obsolete writ that lay for the removal 
of a leper or lazar, who obtruded 
hilll8elC upon the company of his 
neighbours either in the church or 
oth?r public J!lace of meeting in a 
pansh.-F. N. B. 423; La Termss 
de III Ley. 

LB Roy LB VBUT (the king wills it). 
The royal assent to public bills is 
given in these words; and to private 
bills, the words are soit fllit com"" il 1St 
desire, i. e. let it be done as it is de
sired. But when the royal d.nial 
is given to a bill presented by par
liament, the words m which it is con
veyed are " roy "lIvilerll, i. e. the 
king will advise upon it.-I BL 184. 

LBBBOR and LESSEE. See tit. 
Ltll.,. 

LBSSOR OP THE PLAINTIPP. 
The lessor of the plaintiff, in an ac
tion of ejectment, is the party who 
really and in effect prosecutes the 
action, and is interested in its result. 
He must, at the time of bringing the 
action, have the legal estate, and the 
ri,ht to the possession of the pre
mIses sought to be recovered. - 7 
TIIrfR. Rep. 47; 2 Burr. 668; 8 TIIrfR. 
Rip. 2; 1 Cia. PI. 187. The reason 
of his being called the "lessor of the 
plaintifF" arises from the circum
stance of the action being carried on 
in the name of a nominal plaintiff 
(called John Doe), to whom he (the 
real plaintifF) has granted a fictitious 
.lease, and thus has become his lessor. 
For a further explanation see tit. 
EjectrMnt. 

LBT. Hindrance, molestation, or 
interruption. Thus, in the common 
covenant in leases for quiet enjoy-

ment, the lessor covenants for him
sel( his heirs, executors and admi
nistrators, that the lessee shall be 
allowed to enjoy the premises with
out any lawful "kt," Buit, trouble, 
molestation, eviction, &c. from him 
the le880r, or from anyone claiming 
under him. The word, at one time, 
appears to have been less a vocllb,,
'"m artia than it is at present. Thus, 
in Shakspeare, Hamlet is represented 
as saying, "Unhand me, gentlemen, 
or, by Heaven, I'll make a ghost of 
him that ",. me;" i. e. hinders or 
molests me. 

LET TO MAINPRISE. An obso
lete phrase, which seems to have 
been nearly synonymous with the 
modem term, "let out on bail."
Dyer, 272. See also tit. Mllinpriu. 

LBTTERS MISSIVB (from mino, to 
send). A letter missive for electing 
a bishop, is a letter which the king 
sends to the dean and chapter, toge
ther with his usual license to proceed 
to elect a bishop on the avoidance of 
a bishopric, which letter contains the 
name of the person whom he would 
have them elect. .A. "'fer mi,sive i1& 
Chllncery is a letter from the Lord 
Chancellor to the defendant in a suit 
in equity, informinjr him that the bill 
has been filed agsmst him, and re
questing him to appear to it. Such 
a letter is the step taken in a Chan
cery suit to compel a defendant's 
appearance to a bill when such de
fendant is a peer or peeress: being 
thought a milder or more compli
mentary mode of procedure than 
serving such a defendant with a sub
pama in me first instance.-I BI. 
379; 3 BL 446; GrlJy" Cia. Prllct. 47 • 

LETTBR OP ATTORNBY. See tit. 
PIRM'. 

LBTTERS CLOSE or CLAUSB (litere 
cllluae). See tit. Lttter. PlJtent. 

Jl6 
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LEftBJl8 OP ADKIlU8TlU.TIOK. 
The insll'Ument by virtue of which 
administrators derive their title and 
authority to have the charge or ad
ministration of the goods and chat
tels of a party who dies intestate. 
The ordinary is the person whom the 
law in the first instance appoints to 
have the charge or administration of 
the goods and chattels of a party 
dying intestste; and the persons who 
are called administrators are the 
officers of the ordinary, appointed by 
him in pursuance of the statute 13 
Edw. I, stat. 1, c. 19. Sometimes, 
however, letters of administration are 
granted wben a party has actually 
made a will, but has omitted to ap
point any executor, and is therefore 
said to be quari intestaCu.; or when, 
baving made a will and appointed an 
executor, tbe executor die before the 
testator, or before be bas proved the 
will, or refuse to act, or is incapable 
of acting; and in all sucb cases the 
administration is granted with the 
will annezed j and tbe letters of ad
ministration are thence termed letter. 
I!f administration with the wiLL annued. 
SM 1 Wma. Etc. 348 i Bog. Ecc. Law, 
949,967. 

LETTBllB OF ADKINISTRATIOK 
WITH WILL ANNBXBD. See title 
LeIters I!f AdminilITalion. 

LETTBR OF LICBNSB. A letter 
or written instrument given by cre
ditors to tbeir debtor wbo bas failed 
in trade, &c., allowing him longer 
time for tbe payment of bis debts, 
and protecting bim from arrest in 
tbe meantime.-Tomlin .. 

LETTERS OF MARQUE. See tit. 
Marque and Reprilal. 

LBTTBIlS OF REQUBST. Are the 
formal instrument by which an infe
rior judge of ecclesiastical jurisdiction 
reque.,. tbe judge of a superior court 

to take and determine any matter 
wbich has come before bim. And 
this he is permitted to do in certain 
cases by the autbority of an excep
tion to the st. 23 H. 8, c. 9, wbich 
exception is to tbe effect, tbat a per
son may be cited in a court out of 
his own diocese, when .. any bisbop 
or otber inferior ~udge, bavin~ under 
bim jurisdiction In his own nght, or 
by commi88ion, make request or in
stance to the archbishop or bisbop, 
or otber superior, to take, hear, exa
mine, or detemline the matter before 
him; but this is to be done .. in cases 
only wbere the law, civil or canon, 
doth affirm execution of such request 
of jurisdiction to be lawful and tole
rable." Upon this exception it has 
been held that the Dean of the Arches 
is bound .Ir debito jUllitie to receive 
letters of request in matrimonial suits 
without the consent of the party pro
ceeded against. But this power of 
requesting the decision of a superior 
court is generally employed at the 
desire of the parties.-Roger.·. Ecc. 
Law, 789; 2 Lee, 312, 319 ; Hob. 185. 

LBTTBlIS OF SAPB CONDUCT. 
See tit. Safe CurulllCt. 

LBTTBRS P ATBNT (Iitere ptJ
tenfel). Letters by which the king 
makes his grants, whether of lands, 
honors, franchises, or any tlting else ; 
they are so called, because they are 
not sealed uJl' but are exposed to 
open view, WIth the great seal pen
dant at the bottom; and tbey are 
usually directed or addressed by the 
king to all his subjects at lar~e; and 
herein tbey differ from certain other 
letters of the king, sealed also witb 
hi. great Ral, but directed to parti
cular persons, and for particular pur
poses; wbicb, therefore, not being 
proper for public inspection, are 
cloud up and sealed on the outside, 
and are therefore called letters cloae 
(litere clauae), and are recorded in 
the cloae roll. in the same manner 88 
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the othert are in the pealent rolla.-2 
BI.3406. 

LEVANT AND COUCHANT (riling 
up ana lying _.). These worda 
are thus used by law writers: "If 
lands were Dot sufficiently fenced so 
a8 to keep out cattle, the landlord 
could not distrain them till they had 
been _nt and couchant on the land; 
that is, . had bien long .nough ther. to 
haw lain doIIm and rilen up to f_d, 
which in general is held to be one 
nightatlesst.-l BL 8; Gilb. Dill. 47. 

LEVARI PAClAS. A writ ofexe
cution directed to the sheriff, com
manding him to Iny or make of the 
lands and chattels of the defendant 
the sum recovered by the judgment; 
excepting in the csse of outlawry, 
however, this writ has been com
pletely superseded in practice by the 
writ of .legit. - 1 Arch. Pract. 603; 
Tidd. 

LBVARI PACIA! DAMNA DB DI8-
8BI8ITORIBU8. A writ directed to 
the sheriff for the levying of damages, 
wherein the dialeisor has formerly 
been condemned to the di",iw.
Reg. Orig. 214. 

LBVARI PAClA8 QUANDO VICB
COMB8 RBTURNAVIT QUOD NON 
HABUIT EMPTORB8. A writ com
manding the sherifi' to sell the goods 
of the debtor which he had already 
taken (but returned that he could 
not sell them), and ss many more of 
the debtor's goods as are necessary 
to satisfy the whole debt. - R.g. Orig. 
300. 

LBVARI PAClA8 RESIDUUK DB
BITI. A writ directed to the sheriff, 
commanding him to levy the reaidue 
or remnant of a debt upon the lands, 
tenements, or goods of the debtor 
who had in part satisfied it before.
Reg. Orig. 299. 

LBVY (InaN). To exact, torsise, 
to collect, to gather together, &c. 
Thus, a sherifi' is commanded by a 
writ to levy a certain sum upon the 
goods and chattels of the debtor, i. e. 
to collect a certain sum by appropri
ating the goods and chattels to that 
purpose. 

LBVYING A FINE. See tit. Fin •• 

LBX AIII88..L See Lalli"" Man. 

LBX FOREST.... See tit. Fort.' 
Law. 

LBX LOCI CONTBACTUS. The 
law of the place or counll'y where the 
contract was made. 

LBX MBRCATOBI..L See tit. Law 
Merchant. 

LBY. The old French word for 
law. It also sometimes signifies a 
rate. See tit. Church lAy. 

LIBBL (IibeUw). This word is 
commonly used in two Benses. 1st. 
It signifies a slander, or a malicious 
defamation of any person expressed 
otherwise than by mere worda, as by 
writing, print, figures, signs, pictures, 
or any other symbols. Malice is 
an essential requisite to constitute 
writing a libel, and the truth of de
famatory writings is no justification 
of it so far ss respects criminal pro
secutions. 2nd. The word libel is 
used in the Ecclesisstical Courts to 
s~gnify articles drawn out in a formal 
aUqation to set forth the complain. 
ant's ground of ~ompl~int.-Burn'l 
Ecc. Law; 3 Ch,t. Crlm. Law.; 2 
Camp. 612. 

LIBBRA CHASBA HABBNDA. A 
judicial writ granted to a man for a 
free claau belonging to his manor, 
after he had by a jury proved it to 
belong to him.-lUg. of Writl. 26. 37. 
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LIBBRA PISCARIA. A free 
fishery.-2 Salk. 637. 

LIBERATE. A warrant issuing 
out of Chancery under the great seal 
to the treasurer, chamberlains, and 
barons of the Exchequer, &c. for the 
payment of any yearly pension or 
other sum d under 
the great s it is 
directed he deli-
very of I en upon 
forfeiture e; and 
sometimes delivery 
of a priso bail for 
his appea st in use 
for the delIvery of goods on an ex
tent.-LB& T8'I'me. de La Ley. 

LIBERT ATE PROBANDA. See tit. 
Natioo habendo. 

LIBBRTATIBUS ALLOCANDIS. A 
writ that lay for a citizen or burgess 
of any cit contrary 
to the lib town to 
which he pleaded 
before the justices 
errant, 0 orest, to 
have his . - Reg. 
Orig.262 

LJBERTATIBUS EXIGENDIS IN 
ITINERE. A writ whereby the king 
commanded the justices in eyre to 
admit an attorney for the defence of 
another man's liberty before them.
CoweL 

LIBERTY. See tit. F,.an~hise. 

LIBER S. The 
liberty 0 of one's 
own: thu ords had 
the privil a, within 
their own had the 
privilege of their 
own withi 

LICENSE TO ARISE (licentia mr
glmdi). A liberty formerly given by 
the court to a tenant who was es-

80igned de malo Iech m a real action, 
to arise out of his bed.-Horne', Mirr. 

LICENTIA COIIICORDANDI. Leave 
to agree the suit. See tit. Fine. 

LICEIIITIA SURGEIIIDI. See tit. 
License to arise. 

LICE 
writ or 
of the 
port, co 
one pas 
has pre 
license. 

ANDI. A 
he keepers 
other sea 

to let any 
d sea, who 

the king's 

LIB, To. To subsist, to exist, to 
be sustainable, &c. Thus an action 
will not lie, signifies that an action 
cannot be sustained; that there is no 
ground upon which to found the ac
tion. The word is curiously used in 
the following passage in the Mod. 
Rep.: .. Wh h ting lie in 
continu feeding of 
cattle." n Monckton 
v. A.hly • Rep. 39, 
39. T e passage 
would a y this, viz. 
why ma of hunting 
that it i as well as 
the act 0 ee ng 0 ca e; or why 
is not hunting capable of subsisting 
or existing in continuance (i. e. for 
an indefinitely extended period) as 
well as the act of feeding cattle). 
See also Jones v. Mansel, Dougl. 30+. 
As to the meaning of the phrases to 
lie in grant and lie in livery, see tit. 
Lyingi G t 

LIE See title 
Lying i Lie. 

LIE See title 
Lying i Lie. 

LIElf ., to bind, 
to fasten, &c.) A qualified right or 
property which a person has in or to 
a thing, arising from such person's 
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having a claim upon the owner of 
Buch thing. Thus the right which 
an attorney has to keep JIOIIIIession 
of the deeds and papers of his client 
until such client has paid his at
tomey's bill, is termed the attorney's 
lien upon those deeds, papers, &c. 
There are two sorta of lien, viz. par
ticular and ~eraL A partic!liar lien 
is the right which a person has to 
retain the ~ecific thing itself in re
spect of which the claim ariBeS; a 
general lien is ~e rig~t which a pe~
BOn has to retam a thmg, not only m 
respect to demands arising out of the 
thing itself 80 retained, hut also for 
a general balance of account arising 
out of dealings of a similar nature.-
1M Tmna tU la lAy; Smith'. Merc. 
.Law. 

LIBU CONUS. A well known 
place; as a castle, manor, &c.-2 
Mod. &po 48, 49. 

LIPB ESTATE. See tit. ERa". 

LIPB RBNT. A rent payable to, 
or receivable by a man for the term 
of his Iife.-Slcene. 

LIGAN. See tit. Lagan. 

LIGBANCB, LIGB.A.NCY (li~Iia). 
See tit. .Allegiance; also Fealty. 

LIGNAGIUM (from the Lat. lignor, 
to get fuel). The right which a per
son has to cut or gather fuel out of 
woods; sometimes it is said to sig
nify a pecuniary payment due for the 
BBme.-Cow.1. 

LIMIT, To. To mark out, to de
fine, to fix the extent of. Thus, to 
limit an estate, mesns to mark out or 
to define the period of its duration; 
and the words employed in deeds for 
this purpose are thence termed tIII1I'dI 
of limillltion; and the act itself is 
termed limiting the estate. Thus, if 
an estate be granted to A. for the 

term of his natural life, the words 
t4Irm tf liil naN .... ' 'if. would be the 
UJOrd. ,.f limitation, and the estate it
self would be said to be limitld to A. 
for that period. The following pas_ 
sage from an excellent elementary 
work furnishes a good illustration of 
the use of the term. " In every con
veyance (except by will) of an estate 
of inheritance, whether in fee tail or 
fee simple, the word lieir. is neces
sary to be used 118 a word of limilll
!ian, to mark out the estate." For if 
a "grant be made to a man and liil 
1M!, or to a man and hil oif.pring, or 
to a man and the ill ... of Ilia body, all 
these are insufficient to confer an es
tate tail, and only convey an estate 
for life, for want of the word Ii.ir .... 
-See Willialll.', Prin. tf Law tf Real 
Properly, 109, 110. 

LnlITATIoN (limillltio). Confine
mentwithin a certain time, &c. The 
word limitation, as applied to actions, 
signifies the space of time which the 
law gives a man to bring his action 
for the recovery of any thing; and 
this space of time within which a 
man must bring his action, in order 
to recover the thing sought, is limitld 
by the legislature in some cases to 
two years, in lOme to six years, and 
10 on; and the acts of parliament 
which prescribe these limitl within 
which actions must be commenced, 
are thence called the statutes of limi
IIltion, and the subject generally is 
termed limillltion tf aclion .. 

LIMITATION OP ESTATBS. The 
word limitation, as ap:r.lied to estates, 
signifies the limit. of uration beyond 
which an estate cannot last; as when 
an estate is so expressly confined and 
limit4ld by the words of its creation 
that it cannot endure for any longer 
time than till the contingency hap
pens upon which the estate is to fail; 
as when land is granted to a man 10 

long 41 he is parson of Dale, or tl>lii/. 
he continues unmarried, or until out 
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of the rents and profits he shall have 
made 600L, and 80 on. In such case 
the estste determines as soon as the 
contingency happens (i. e. when he 
ceases to be parson, marries a wife, 
or has received the 600L) and the 
next sUb8equent estate, which de
pends upon such determination, be
comes immediately vested, without 
any act to be done by him who is 
next in expectancy.-2 BL 166; 1 
In.t. 23+; Litt. 3+7. See also for a 
further explanation of the phrase 
limiting an ealafll, tit. Limit. 

LIHITATION, Statufll, of. See tit. 
Limilation. 

LIHITATION, Word, qf. See tit. 
Limit. 

LIHITED ADHINISTRATION. An 
administration of a temporary cha
racter,granted for aparticularperiod, 
or for a special or particular pury08e, 
as distinguished from an ordmary 
administration, which is not granted 
subject to such limitations or con
ditions. Such, for instance, is an 
admini~tration dura"fII minor. «lafll, 
which becomes necessary when an 
infant has been appointed sole exe
cutor, or the person upon whom the 
right to administration devolves be 
an infant; in which case administra
tion is granted to some other proper 
party for a limiflld period, viz. until 
the infant shall have attained the 
full age of twenty-one years, and is 
capable of taking the burthen of ad
mmistration upon himsel£ See + 
Bum', EccL Law, 283; 1 Wms. on 
E:uc. +01; Bog. Eccl. Law, 969. 

LIHITED EXECUTOR. The ap
pointment of an executor may be 
either absolute or ,\ualified. It is 
absolute wben there IS no restriction, 
condition or limitation imposed upon 
bim in regard to the testator's effects, 
or in limitation in point of time. It 
may be qualified by limitations as to 

the time or place wherein, or the 
subject-matter wbereon, the ofB.ce is 
to be exercised; and wben so qua
lified, the executor is frequently, in 
reference to bis limited or qualified 
powers, termed a limiflld _lItor. 
Thus, if one appoint a man to be 
bis executor at a certain time, as at 
the expiration of five years after bis 
deatb, or at an uncertain time, as 
upon the death or marriage of his 
son, sucb an executor, witb refer
ence to the time be should begin to 
execute his office, would be a limit.d 
,:ueulor. So also an executor may 
be a limiflld executor, with reference 
to the p/tu!e in which be is empowered 
to execute his trust; as if a testator 
sbould make A. his executor for bis 
goods in Cornwall, B. for those in 
Devon, and C. for those in Somerset. 
Went. Off. Ex. 29, 14th edit.; Bro. 
Executor., 2, 166, ciflld in 1 Wm •• Er. 
181. 

LIHITING AN ESTATB. See tit. 
Limit. 

LINEAL CONSANGUINITY. That 
relationship wbich subsists between 
persons of whom one is descended 
in a direct line from another; as be
tween son, father, grandfatber, great
grandfather, and so on upwards in 
the direct ascending line, or doWD
wards in the direct descending line. 
-2 BL 203. 

LINEAL DBSCENT. Descent in 
a rigbt line: as where an estate de
scends from ancestor to beir in one 
line of succession.-2 BL 203. 

LINBAL WARRANTY. See tit. 
Collaleral Warranty. 

LIQUIDATBD DAHAGBS are da
mages, the amount of wbich is fixed 
or ascertained, as opposed to unascer
tained or uncertain damages. It is 
frequently mutually agreed between 
the .parties to a contract, that the one 
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shaD pay to the other a specified sum 
of money, in the event of a breach 
of its provisions; and in such case, 
it frequently becomes a nice question 
whether such sum is to be considered 
in the nature of a pmalty merely for 
the purpose of covering the damages 
which one party may sustain in the 
event of a breach committed by the 
other, or whether the full sum spe
cified is to be actually paid to the 
injured party as liquidated or IllUle" 
damages, without reference to the ex
tent of the injury sustained. See 
Kemble v. FafTell, 6 Bing. HI; Reilly 
v. JIlMI, 1 Bing. 802; Ck. on Contr. 
868,86+. 

LIS PBNDBNS. A llending suit 
or action. The phrase 18 frequently 
used in the ablative case--pendente 
lite, i. e. during the continuance of 
the suit. Thus when the right of 
administration, or to an executor
ship, is in contest in the spiritual 
court, it is competent to the ordi
nary to appoint an administrator pen
dentfllitfl.-Bog. Ecc/. Law, 960. 

LITIGIOUS. A church is said to 
become litigioUl when several persons 
pretend to have a title to thl' advow
son, and on an avoidance of the same, 
each presents his clerk to the ordi
nary for admission; in which case, 
if nothing farther be done, the bishop 
may refuse the admission of any of 
them: and su1Fer a lapse to take,plac.e. 
Bum. Ecc/. Law; 8 BL 246; Co. Lat. 
186"; Rog. Ecc/. Law, 19. 

LIVBRY (Fr. liwrer, to deliver). 
During the existence of the feudal 
tenures and customs, the male heir, 
when he arrived at the age of twenty
one years, or the heir female at six
teen, might sue out a writ of livery 
or oUlter Ie main; that is, the delillery 
of their lands out if their guardians' 
kandl; for in the feudal times the 
lord was entitled to the wardakip of 
the heir, and was called the guardian 

in chivalry. This wardship consisted 
in having the custody of the body and 
lands of such heir, without any ac
count of the profits, till such heir 
attained the age of twenty-one, if a 
male, or sixteen if a female.-2 Inlt. 
208; 2 BI. 68. 

LIVBRY, Lying in. See tit. Lying 
in Grant. 

- LIVBRY OP SEISIN (li6eratio yj. 
.intZ). Delivery of possession. For
merlywhen an estate of freehold was 
conveyed from one party to another, 
it was necesasry, in order to render 
such conveyance valid, to accompany 
it with the ceremony of livery if Illi,in, 
that is, the actual delivery if po8III'
lion of the lands; this, however, being 
frequently inconvenient, a symbolical 
delivery of pouellion was in many cases 
anciently allowed; as by transferring 
something near at hand, in the pre
sence of credible witnesses, which by 
agreement should serve to represent 
the very thing designed to be con
veyed; and an occupancy of this 
sign or symbol was permitted to be 
eqUivalent to the occupancy of the 
land itself. Livery of seisin is said 
to be either in deed or in law. Livery 
in deed is an actual entry on the 
land, and is performed thus: The 
person who conveys the land, to
gether with the person to whom it is 
to be conveyed, come to the land or 
to the house; and there in the pre
sence of witnesses declare the con
tents of the conveyance on which 
livery is to be made; and then he 
who conveys (if the subject of such 
conveyance is land) delivers to the 
party to whom he conveys (all other 
persons being out of the ground) a 
clod of turf, or a twig or bough there 
growinl$' with words to this effect: 
.. I dehver these to you in the name 
of seisin of all the lands and tene
ments contained in this deed." But 
if it be a house, the person who con
veys must take the ring or latch of 
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the door (the house being quite 
empty) and deliver it to the party 
to whom he conv~, in the same 
form, &c. Livery m law is such a 
livery as is not made 0\'& the land, but 
in light oj it, the party who conveys 
saying to the party to whom he con·· 
veys, " I give you yonder land, enter 
and take possession;" and in this 
case if he enters during the life of 
the other party, it is a good livery, 
but not otherWise.- Co. Litt.42, 48, 
62; 2 BL 310; Williama', Real Pro
perly. 

LoCAL ACTION. An action is 
termed local when all the principal 
facts on which it is founded are of a 
local nature; as where pOBBession of 
land is to be recovered, or damages 
for an actual trespass, or for waste 
affecting land, or for any other kind 
of injury affecting real property; be
cause in such case the cause of action 
relates to some particular locality,
StqhBn 0\'& Pleading. 

LoCAL ACT OP P ARLIAMBNT. 
Such an act as has for its object the 
interests of some particular locality ; 
as the formation of a road, the alter
ation of the course of a river, the 
formation of a public market in a 
particular district, &c.-See 1 MH, 8r 
W,620. 

Locus IN QUO. Th, place in which 
the cause of action arose, or where 
any thing is alleged to have been 
done, in pleadings is so called.-I 
Salle. 94. 

LONDON AND MIDDLBSBX, The 
city of London, though geographi
cally situated within the county of 
Middlesex, is in law regarded as a 
distinct county of itself, and has she
rift's of its own, to whom all writs to 
be executed within the city must be 
addressed. So also the courts hold 
distinct sittings for the trial of causes 
in the two counties, viz. for the Mid-

diesel[ causes at Westminster Hall, 
and for the London causes at the 
Guildhall. Hence if it be intended 
to try any given cause at the sittinlP! 
in London, the venue must be l81d 
in London, in the same way in all 
respects as in any other county. 

LOQUBLA.. An imparlance.
C_l. 

LORD DBNMAN'S ACT. See tit. 
Den_n'. A ct. 

LORD MAYOR. The chief officer 
of the corporation of the citr of 
London is so called. The origm of 
the appellation of "lord," which the 
mayor of London enjoys, is attri
buted to the fourth charter of Ed
ward II!., which conferred on that 
officer the honour of having maces, 
the same as royal, carried before him 
by the seljeants. He is annually no
minated and elected by the livery 
from amongst such of the aldermen 
as have served the office of sherif[ 
I n his character of chief magistrate 
of the city, the lord maror presides 
at the court of aldermen 10 the inner 
chamber, the court of common coun
cil, and the court of common hall; 
and, as such, issues his precept for 
the holding of any of these courts. 
He is also nominally president of 
the court of aldermen in the outer 
chamber (or lord mayor's court). He 
is chairman of every committee which 
he attends; also of the commissioners 
of sewers, and has power to summon 
them to a public meeting whenever 
he thinks proper.-ll GIIO. 3, /I. 29, 
s. 6. The corporation provide the 
lord mayor witli the mansion-house, 
which they keep in repair at their 
own expense, and annually grant a 
sum of money amounting to nearly 
8,0001., and also provide various of
ficers at their own expense to sup
port the dignity of the office.-Pul
ling's Laws and Cu.fDmIojth. Cilyand 
Pori oj London, 16 m, 23, 2nd ed. 
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LORD MAYOR'S COURT. This is 
a court of record, of law and equitr, 
and is the chief court of justice within 
the corporation of London. Ita legal 
style is "The Court of our Lady 
the Queen, holden before the Lord 
Mayor and Aldennen in the Chamber 
of the Guildhall of the City of Lon
don." In legal consideration and 
in confonnity with the style of the 
court, the lord mayor and aldermen 
are supJ?osed to preside; but the re
corder IS in fact the acting judge. 
All persons, as well freemen as non
freemen, not being under any general 
incapacity which would disable them 
from suing in the superior courts at 
Westminster, may sue in this court. 
As a court of common law it has cog
nizance of all personal and mixed 
actions arising within the city and 
liberties, without regard to the amount 
of the debt or damages sought to be 
recovered; and if the gist of the ac
tion arise within the city, the resi
dence of the plaintiff or defendant 
therein is immaterial. - Emmerson's 
City Court.; Pulling's Laws and CUI
tol1l& of the City and Port of London, 
177, 2nd edit. 

LORD IN GROSS. He who is a 
lord, not having a manor; as the 
king in respect of his crown.-Le. 
Termes dAlla Ley. 

LORD OP A MANOR. See tit. 
Manor. 

LORDS SPIRITUAL and TEM
PORAL. The lords spiritual com
pose one of the constituent parts of 
our parliament, and consist of two 
archbishops and twenty-four bishops; 
and by the act of union with Ireland, 
39 & 40 Geo. 3, c. 67, four Irish lords 
spiritual, taken from the whole body 
by rotation of sessions, have been 
added, who rank next after the spi
-ritual lords of Great Britain. The 
lord. temporal consist of all the peers 
of the realm, by whatever title of 

nobility distinguished, and form an
other constituent part of our parlia
ment.-l Bl. 156. 

LORD AND VASSAL. The fun
damental maxim of all feudal te
nure is this: that all lands were 
originally granted out by the sove
reign, and are therefore holden either 
mediately or immediately of the 
crown. The grantor was called the 
proprietor or lord, being he who re
tained the dominion or ultimate pro
perty of the feod or fee; and the 
grantee, who only had the use and 
posse88ion, according to the tenns of 
the grant, was styled the feudatory 
or vassal, which was only another 
name for the tenant or holder of the 
lands.-2 Bl. 63. 

LOT. Certain duties, tolls, assess
menta or impositions are frequently 
so tenned. See titles Lot and Cop'; 
Lot and Free Share; and Lot alu1 Scot. 

LOT AND COPE. Certain duties 
paid to the lessee of lead mines, by 
the adventurers or workers of those 
mines. In the case of Row" v. Gells 
Bt al. Cowp. 451, the duty of lot was 
stated to be the thirteenth dish or 
measure of lead ore got, dressed and 
made merchantable at all the lead 
mines within the soak or wapentake 
of Wirksworth, in the county of 
Derby; and that cope was 6d. for 
every load or nine dishes of lead ore 
raised at such mines.-Cowp. 451. 

LOT AND FREE SHARB. By the 
custom of the manor of Rowberrow, 
in the county of Somerset, the lord 
was entitled to one part in four of 
all calamine raised within the manor, 
which was termed his lot, toll, or Jree 
share.-l M. ~ S,l. 612. 

LOT AND ScoT(Sax.llot.achance 
or lot, and setat, a part or portion). 
Certain duties which must be paid 
by those who claim to exercise the 
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elective franchi8e within cities and 
boroughs, before they are entitled to 
vote. I t is said that the practice is 
now uniform, to refer to the poor rate 
as a register of " scot and lot" voters; 
.so that the term, at present, when 
employed to define a right of elec
tion, means Imly ti,e payment by a 
parishioner of the sum to'which he is 
assessed on the rate.-Rog. em Elec. 
198, 6th .dit.; 1 Dougl. 129. 

LOTHEBWITL See tit. Lairwite. 

LUBGULABY. The offence of 
throwing any corrupt or poisonous 
thing into the water.-Cowel. 

LYBP-YBLD, LBP-SILVER. A 
small fine, mulct, or pecuniary com
position paid by the customary te
nant to the lord, for leave to plough 
or sow. -S1IIR1IIIr em Gavel1c. 

LYING IN GRANT. Being the 
subject-matter of a grant, as distin
guished from that which is the sub
ject-matter of delim'y. Propertymay 
be said to be of two kinds, corporeal 
and incorporeal: the former are such 
as are of a material, tangible, and 
substantial character, and may be 
perceived by the senses; such, for 
lIistance, as houses, lands, woods or 
castles; the latter, on the contrary, 
are of an abstract nature, such, for 
instance, as an annuity, which is the 
right to the payment of an annual 
sum of money; or an advowson, 
which is the right of presentation to 
a church. The characteristic feature 
to these two kinds of property led 
to an important distinction with re
gard to their mode of conveyance. 
Hereditaments of a corporeal nature 
were usually conveyed by what was 
termed a deed of feoflinent, accom
panied by an actual delivery td· po.
B68Bion, or, as it was technically called, 
livery I!f seisin; whilst hereditaments 
of an incorporeal character, being from 
their very nature incapable of a tan-

gible delivery, were conveyed simply 
by deed, in which the word grant oc
curred amongst the operative words 
of conveyance. Hence corporeal he
reditaments were said to lie in lim'y, 
whilst incorporeal hereditaments were 
said to lie in grant.-See WiUiams', 
Law I!f Real Property, 177. 

LYING IN LIVBRY. See title 
Lying in Grant. 

M .. 
MACBGBIEPS (macegrarii). Those 

who willingly buy and sell stolen 
flesh, knowing the same to be stolen. 
-Cromp. JUI'i,. 193. 

MAGNA ASSISA BLIGBNDA.. A 
writ directed to the sheriff, com
manding him to summon four lawful 
knights before the justices of assize, 
upon their oaths to choose twelve 
knights of the vicina~e, &c. to pass 
upon the great assIze between a 
plaintiff and a defendant.-Lea Termes 
diI la Ley; Reg. Orig. 8. 

MAGNA CHARTA. The great 
charter of English liberties granted 
by, or rather extorted from, King 
John, and afterwards, with some 
alterations, confirmed in parliament 
by Henry the Third. It was called 
magna charta on account of its great 
importance, and partly in contradi&. 
tinction to another charter (carta de 
furesta) which was granted about the 
same time.-4 RL 423. 

MAIDBN ASSIZB. When, at the 
assizes, no person has been cQn
demned to die, it is termed a' 
.. Maiden Assize." 

MAIDBN RBNTS. A fine paid by 
the tenanta of some manors on their 
marriage, being a sort of compo
sition with the lord for agreeing to 
omit the custom of marchIta, which 
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WIllI for the lord to lie the firIIt night 
with the bride of his tenant. Some 
8Sy that it was a fine paid to the lord 
for a license to marry a daughter.
C_1. 

MA.IBB. or MA.TBB. (_M
lllium.) The violently depriving ano
ther of the use of such of his members 
88 may render him the leas able, in 
fighting, either to defend himself, or 
to annor his adversary: as the cutting 
off, or dl8&bling, or weakening a man's 
hand or finger, or striking out his eye 
or fore tooth, or depriving him of 
those parts the loss of which in all 
animals abates their courage, are 
considered as mayhema: hence, to 
do a person such an external injury 
as merely detracts from his per
sonal appearance is not considered 
as mayhem, because it does not 
weaken him, but only disfigures him. 
-1 Hawk. c. 44; 4 BI. 206. 

MA.uI. See tit. Mawm. 

MAINOVllB, MA.INIBUVllB (from 
the Fr. main, hand, and ~tlDI'e, work). 
Any trespass committed by a man's 
hand.-Britt.62. 

MA.INOUll or MBINOUll (from the 
Fr. ",anier, to handle). The thing 
that a thief takes away and steals: 
thus, to be taken with the mainour, 
signifies to be taken with thing stolen 
about him.-Pl. Car. 179, 194; Cawel. 

MA.INPBllNA.BLB. See tit. Main
prile. 

MA.INPBllNOll8. See tit. Main. 
prile. 

MA.INPBlSB (from the Fr. main, 
hand, and prendre, to take). One of 
the means of removing the injury of 
false imprisonment was by a writ 
called a writ of main priM, directed to 
the sheriff (either generally, when 
any man was imprisoned for a bail-

able offence, and bail had been re
fused; or specially, when the oIfeoce 
or cauSe of commitment W88 not 
properly bailable below), command
mg him to take sureties for the pri
soner'. appearance, usually called 
mainpernar., and to set him at large. 
Mainpernar. differ from bail, in that 
a man's bail may imprison or sur
render him up before the stipulated 
day of appearance; whereas _in
JNIrnM"' can do neither, but are simply 
sureties for hi. appearance at the 
day; bail are only sureties that the 
party be answerable for the special 
matter for which they 8tipulate; 
mainJNl"ll1l" are bound to produce 
him to answer all charges whatso
ever. The word mainprile is used in 
various ways; thus, when a man is 
committed to those who undertake 
he shall appear at the appointed 
day' (i. e. to his mainpernar.), he is 
88ld "to be let to mainprise;" and 
a man who may be 80 ". ... inpriud or 
delivered to mainpeNIOI"' is said to be 
mainpernabk. Where an offence was 
not bailable, the justices were fre
quently, by act of parliament, di
rected "to commit 8ue h offender or 
offenders to the common ~ol of the 
county, there to remain Wlthout bail 
or mainpriu."-43 Eli •• c.2, s. 4; 
Dyer, 272 (31); 4 Ind. 179; 3 BI. 
121!. 

M A.IN8WOllN. In some of the 
northern districts is the same as for
sworn.-C_1. 

MA.INTA.INOB8. Those who sup
port, maintain, or second a cause de
pending between parties, either by 
assisting them with money, or by 
makin$' friends for either party for 
his asslStance.-19 Hen. 7, c. 14. 

MAIN T B N A. NCB (manutenentia). 
An offence bearing a near relation to 
barretry and consi8ts in officiously 
intermeddling in a suit that in no 
way belongs to one, as by maintain-
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ing or 888i.ting either party with 
money, or otherwise taking great 
pains to 888ist the plaintiff or de
fendant in the suit, although having 
nothing to do with it.-Le. Terme. de 
la Ley; 4 BI. 13.5 ; FindDn v. PIITker, 
11 Mee./lrW. 67.5. 

MAJUS Jus. A writ or law pro
ceeding in some customary manors 
when a right to land is to be tried.
CaweL 

MAKE (fat:t:r.). 111 law signifies 
to execute, to perform, to do. Tbus, 
to make bis law, signifies to perform 
that law whicb he had previously 
bound himself to; to mak. servicu (R' 

cwlom signifies to perform sucb ser
vices or custom.-Old Nat. Brel/.I4; 
Cawel. 

MAKING UP DBMURRER BOOK. 
See tit. Demurrer Boolc. 

MAJ.A IN SE (bad in it .. lf). All 
things which are evil in themselves 
are 80 termed, in contradistinction to 
those things which are not evil in 
themselves, but are only forbidden 
by the laws, and whicb are therefore 
called mala prohibita, or forbidden 
evils.-I BL .54, .57. 

MALA. PROHIBITA. See tit. Mala 
in ... 

MALECREDITUS. One who is 
suspected and cannot be trusted.
Fleta, lib. 1, c. 8. 

MALEPEASANCE (from the Fr. 
tnal-faire, to do mischief). A trans
gression or the doing anything wrong. 
-2 Croke', R.p. 266. 

MALESWORN. The same as 
mainltA1Ol"fl, which see under that title. 

MALICE (malitia). In its legal 
sense, this word does not simply 
mean ill will against a person; but 

signifies a wrongful act, done inten
tionally, without just cause or excuse. 
Thus, if I intentionally and without 
just cause or excuse give a perfect 
stranger a blow likely to produce 
death, I should, in legal contem
plation, do it of malic., because I 
did it intentionally, and without just 
cause or excuse. So, if I maim cattle, 
even witbout knowing whose they 
are, I should, in legal construction, 
do it of malice, because it would be 
a wrongful act, and be done inten
tionally. - See per Bayley, J., in 
Bromag. v. PrlllUf', 4 B. /lr C. 2.56. 

MALICE PREPBNSB (from tbe 
Lat. tnalitio, malice, and the Fr. 
pen_, to think, and pre, before
hand). Malice aforethougbt, i. e. 
deliberate, predetermined malice.-
2 Roll. Rep. 461. 

MALVBILLBS. See tit. Malefea-
lance. 

MALVElS PROCURORS. Those 
who used to pack juries by nomina
tion, or otherwise, were so called.-
21nJt.66I. 

MALUM IN SB. See tit. Mala in ... 

MANAGBRS OP CONPERBNCB. 
The managers of a conference be
tween the bouses of parliament are 
the members of the committee who 
draw up the reasons for disagreeing 
or dissenting on tbe part of one 
house from the amendments made in 
any bill or bills by the otber.-See 
tit. Confer.ne •• 

MANBOTB (Sax.) A pecuniary 
compensation for killing a man. 
This was due to the lord when any 
one had killed his vassal-Lambert. 

MANCIPLB(tnancepa). Thesteward 
of the Inner Temple was formerly 80 
called.-CoJDel. 
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MANDAIIUS (we command). A 
mandam." is a writ which issues in 
the king's lIame out of the Court of 
King's Bench, commanding the com
pletion or restitution of some right. 
The power of isauing writs of mau
damu. is one of the highest and most 
important branches of the jurisdiction 
of the Court of King's Bench, and in 
general belongs exclusively to that 
court; and it may be compared to a 
bill in equity for a specific perform
ance. It is used principally for 
public purposes, and to enforce the 
performance of public rights or du
ties. A writ of mandamus, however, 
does operate in affording specific re
lief and enforcing some private rights 
when they are withheld by a public 
officer, and though principally for the 
admission or restitution to a public 
office, yet it extends to other rights 
of the person or property. A man
damll. IS not generally granted by 
the court, excepting when the party 
applying for it has no other specific 
remedy. It issues to compel a re
moved clerk to deliver up books of a 
public corporate company; to com
pel overseers to dehver up parish 
books to their successors; to com
pel a lord and steward of a copy
hold manor to admit the tenant: it 
also issues to inferior courts and 
judges thereof, and justices of peace 
and other public functionaries, to 
compel them to proceed according 
to their respective duties. There 
was also a mandamu. formerly much 
in use which isaued to the tlscheator 
for the finding of an office after the 
death of one who had died the king's 
tenant, and was the same as the writ 
of diem cloll.it e:rtrltllum, excepting 
that the diem clamit e:rtr~mum went 
out within the year after the death, 
whereas the mandamus did not go 
out till after the year, and when no 
diem claurnm fregit had previously 
been sued out, or had heen sued out 
to no effect.-l Chit. Gen. Prado of 

the La .. ; La T"... .,. Ia L.y; 3 BI. 
110. 

MANDATB (mandatum). A con
tract by which one employs another 
to act for him in the m~ment of 
his affairs, or in some particular de
partment of them, of which employ. 
ment the person accepts and agrees 
to act. He who so gives the em
ployment is called the maJIIlant, and 
he who accepts it the mandatory. See 
Bell'. Sc. Law Diet. and Doorman v. 
JenlciRl, 4. Nell. 8r Man. 170. The 
word was also sometimes used to 
signify a judicial command of the 
king or any of his justices to have 
anything done for the benefit and 
dispatch of justice, and appears to 
have been somewhat analogous to 
the writ of mantlamUl.-(.'_1. 

MANDATORT or MANDATABT, 
See tit. Mandate. 

MANNBB. See tit. Mainour. 

MANNBR AND FORII (moJo It 
jOJ'fflB). Formal words introduced at 
the conclusion of a traverse; and 
their object is to put the party whose 
pleading is traversed, not only to 
the proof that the matter of fact de
nied is in its general effect true as 
alleged, but also that the mannn ond 
form in which the fact or facts are set 
forth are also capable of proof. Thus 
in an action of asaumpsit, where the 
plaintiff sets out an agreement in his 
declaration, as the foundation of the 
defendant's promise, and the de
fendant pleads generally that he did 
not promise in manner and form as 
alleged, he may, under the isaue so 
raised, take advantage of any mate
rial variance between the contract so 
set out and that which, upon the 
trial, is proved to have been the ac
tual contract between the parties. 
It may be as well, however, to re
mark, that when a traverse is pointed 
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to one amongst several inde~dent 
allegations, it simply puts m issue 
the .ulntance of the allegation, not
withstanding the words modo etf_a. 
So in the comDlDn action of debt for 
goods sold and delivered, when the 
defendant pleads that he never was 
indebted in manner and farm alleged, 
this traverse does not put in iBBue 
the farmal accuracy of the plaintiff's 
statement, but the very .ubatanc. of 
the plaintift's declaration, viz. whe
ther or not the defendant was ever 
indebted to the plaintiff in respect 
of the cause of action alleged.-See 
Steph. PI. 21+, 21li, 4th ed.; Neat. v. 
M'Kl7lrie, 2 Cr. M. c!r R. 67; 1 Ch. 
PI. li13. 

MANNOPUS. See tit. Mai7lOUr. 

MAN 0 R (manerium). A manor 
seems to have been a district of 
ground held by great peftlonages. 
It is compounded of various things, 
as of a mansion bouse, arable land, 
pasture, meadow, wood, rent, advow
son, court baron, and such like. A 
manor, to be such, must have conti
nued from time immemorial; for at 
the present day a manor cannot be 
made, because a court-baron cannot 
now be made, and a manor cannot 
exist without a court baron, and 
suitors and freeholders to the amount 
of two at the least; for if all the free
holds except one escheat to the lord, 
or if he purchase all except one, his 
manor is at once gone and dead. A 
manor by reputation, however, but 
which has ceased to be a legal manor, 
by defect of suitors to the court, may 
yet retain some of its privileges, as a 
preserve for game, and the lord may 
still appoint a gamekeeper thereto. 
-LA. Terme. de fa Ley; Wat1cilll on 
Copyholdl. 

MANSLAUGHTBR. The unlawful 
and felonious killing of another with
out ma/ice either express or implied; 
and may be either voluntary upon a 

BUdden heat, as when in a Budden 
quarrel two persons fight and one 
kills the other; or when one greatly 
provokes another by personal vio
lence, and the other immediately 
and suddenly, without malice afore
thought, kills him; or 2. Invo/uatary, 
as when a man doing an unlawful 
act, not amounting to felony, by ac
cident kills another. So that the 
only distinction between mamlaughter 
and murder is, that the one is done 
without premeditation, and the other 
with.-l Hale, 466; 4 BI. 191. 

MANUCAPTIO. A writ of the 
same nature as the writ of mainprise. 
See tit. MainprilB. 

MANUCAPTOR8. Sureties who 
entered into recognizances for the 
app'earance of prisoners let out on 
ball. Tbey seem to have been the 
same as or similar to "mainpemors" 
or bail.- See It. 6 W. c!r M. c. 11, B. 

2; 1 Burn's Justic. by Chitty, 678; 
Dyer, 272 (31). 

MANUMISSION (manumwio). 
The making a bondman free, which 
in the feodal ages was a frequent oc
currence. Manumission was either 
erpreu or implied. ManumiBBion ex
pressed, was done by the lord grant
m~ to his villein a deed of enfran
chisement. ManumiBBion implied, 
was done by the lord entering into 
an obligation with his villein to pay 
him money at a certain day, or 
granting him an annuity, or leasing 
lands to him by deed for a term of 
years, or doing any other similar act 
which would imply that he treated 
with his villein upon the footing of a 
freeman.-LA. Termes de la Ley. 

MANU OPERA.. See tit. Mainour. 

MANUTENBNTIA. A writ which 
lay against persons guilty of the of
fence of maintenanee. - Reg. Orig. 
182, 189. , 

DigitIZed by Google 



MAR ( 263 ) MAR 

MARCHBTA.. See tit. MIIidn 
Ben". 

MARBSCHAL. Bee tit. Mara//al. 

MARITAGIO AMI880 PBR DB
PALTAM. A writ which lay for a 
tenant in frank marriage to recover 
lands, &c. whereof he W88 deforced 
byanother.-C_l. 

MARITAGIUK. The right of 
marriage 88 distinguished from ma
trimony, which, in its feodal sense, 
signifies the power which the lord or 
guardian in chivalry had of disposing 
of his infant ward in matrimony. It 
is also said to be that profit which 
might accrue to the lord by the mar
riage of one under age who held his 
lands of him by knight service.
Cowl; 2 BL 70. 

MARJtBT (_calul). In its legal 
signification may be defined to be 
the liberty or privilege by which a 
town is enabled to keep a market.
Old Nat. Breo. 149. 

MARJtBT OVBRT (open fIIIIrh.t). 
Selling go~ds in market overt means 
selling them in an open market, 88 
opposed to selling them privately or 
in a COlleTt place; the former kind of 
sale effects a change in the property 
of the things so sold even 88 against 
the owner; but a sale out of market 
overt does not. In the country, the 
market place or spot of ground set 
apart by custom for the sale of I[OOds 
and wares, &c. is, in generaf, the 
only market overt. In London how
ever, a sale in an open shop of pro
per goods, is equivalent to a sale in 
market overt; for every day, exc~t 
Sunday, is a market there. So It 
would appear, is the case in Bristol, 
or elsewhere, when warranted by 
custom.-Dub. Mo. 626; 6 Co. 83c; 
cited in Com. Dig. Cit. Marlcet (E). 

MARUKU. A deponent in an 

affidavit who cannot write his name, 
but makes his fIIIIrh or crOll instead, 
is so termed.-2 Q. B. 620, II. (a); 
4 DIIUII. P. C. 766. 

MARUWOKAN. Bee tit. Marka
fIIIIn. 

MARQUB and RBP1U8AL, Letter. 
'!f. These words marque and reprisal 
are frequently used 88 synonymous; 
the latter signifies a taking in return; 
the former the paasing the frontiers 
in order to such taking. Letters of 
marque and reprisal are grantable by 
t1Je law of nations whenever the sub
jects of one state are oppl'l'88ed and 
injured by those of anotner, and jllll
tice i. denied by that .tate to which 
the oppre880r belongs; and the party 
to whom these letters are granted 
may then seize the bodies or the 
goods of the subjects of the offending 
state, until satisfaction be made, 
wherever th!:y happen to be found. 
-PujJ,ndorJ/i 1 BI. 268, 269. 

MARSHAL (maracallu.; Fr. ma
relchal). There are several officers 
of t1Jis name, but those which are 
more particularly connected with law 
are, 1. The marshal of the king's 
house or knight marshal, whose spe
cial authority is in the king's palace, 
to hl'ar and determine all p1e88 of the 
crown, and to punish fsults com
mitted within the verge, and to hear 
and judge of suits between those of 
the king's household. There are also 
other inferior officers bearing t1Jis 
title, 88 t1Je marshal of the Queen's 
Prison, who, previously to stat. 6 & 6 
Viet. Co 22, W88 called the marshal of 
the King's Bench Prison, and had 
the custody of the King's Bench 
Prison; the marshal of the exche
quer, to whose custody that court 
commits the king's debtors for secu
ring payment oftheir dehts, and who 
also assigns sheriffs, escheators, cus
tomers, and collectors, their auditors 
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before whom they have to account. 
-Fkta, lib. 2, c. 4, 6; Cowel. 

MAR8HAL ASSBT8, To. See tit. 
Mar.halling of .A ... t •• 

MARSHALLING OP A8SBTS, As 
it is right that every claimant upon 
the assets of a deceased person should 
be satisfied (if his claim be just) so 
far as that object can be effected by 
any arrangement consistent with the 
nature of the respective claims of the 
creditors in general; it has been long 
a general principle of equity that if 
a claimant has two funds, to which 
he may resort, a person having an 
interest in one only has a right to 
compel the former to resort to the 
other, if that is necessary for the sa
tisfaction of both. This principle is 
not confined to the administration of 
the estate of a person deceased, but 
applies, wherever the election of a 
party having two funds will disap
point the claimant having the single 
fund. Thus, where A., a creditor, 
can resort to more than one fund of 
the deceased,. and B., anothET credi
tor, can resort to only one, then in 
such case A. shall resort to that fund 
on which B. has no claim, and thus 
both will be satisfied; and this is 
termed marshal/inK auel,. - Toller', 
Exec. 420; William,', Exec. 1344, 
3d ed.; Fonbl. on Eq. B. 3, c. 2, ,. 6, 
fJOte (i). 

MARSHAL8BA (marescalria). The 
court or seat of the marshal of the 
king's house. This court was origi
nally held before the steward and 
marshal of the king's house, and was 
instituted to administer justice be
tween the king's domestic servants, 
in order that they might not be drawn 
into other courts and thus deprive the 
king of their services. This court 
has now merged into the palace court 
(curia palaCii) which was erected by 
King Charles the First to be held 
before the steward of the household 
and knight marshal, and the steward 

of the court or his deputy, with ju
risdiction to hold plea of all manner 
of personal actions which shall arise 
between any parties within twelve 
miles of the king's palace at White
hall. The court is now held once a 
week, together with the ancient Court 
of Marshalsea, in the borough of 
Southwark, and a writ of error lies 
from thence to the Court of King's 
Bench. The business of this court 
has of late years much decreased ow
ing to the new courts of request or 
conscience that have since been es
tablished. The word Marshalsea is 
also sometimes taken for the prison 
belonging to the Court of Queen's 
Bench, commonly called the Queen's 
Bench Prison, but by 6 Vict. c. 22, 
the style of it is changed to the 
Queen', Prison. See tit. Marshalsea 
Prison. 

MAR8RAL8BA PRI80N. This 
prison, which was also styled the 
prison of the marshalsea of her ma
jesty's household, was a prison for 
debtors, and for persons charged with 
contempt of her majesty's court of 
the marsbalsea; the court of the 
queen's palace of Westminster, com
monly called the Palace Court, and 
the High Court of Admiralty; and 
also for Admiralty prisoners under 
sentence of courts martial. By the 
6 Vict. c. 22, this prison, the Fleet, 
and the Queen's Bench, were con
solidated under the title of the Quun', 
P,·ison. See 6 Ykt. c. 22; 6 Jur. 
264. 

MARTIAL LA.w. The law which 
is administered in courts martial. It 
consists of no settled code, but of the 
will and pleasure of the king or his 
lieutenant; for in the time of war, on 
account of the great necessity there 
is for guarding against dangers that 
often arise and which require imme
diate attention, the king's power is 
almost absolute and his word law.
S""',, de R'P"b. Arag. lib. 2, c. 4. 
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MASTBR (magUter). There are 
various officers so tenned in the law. 
The cbief are as follow: 1st. Master 
in Chancery; 211. Master of tbe Fa
cuI ties; 3d. Mastet of the Rolls; 
4th. Master of the Temp-Ie;. 6th. 
Masters Extraordinary in Chancery; 
6th. Masters of the Courts of Com
mon Law. For a particular account 

" of each see their respective titles. 

MASTBR IN CHANCBRY (magiater 
cancellaria). The masters in chan
cery are officers of that court wbose 
duty it is to make inquiries (when so 
required by the court) into matters 
which from the constitution of the 
court it cannot conveniently without 
the assistance of such officers satisfy 
itself upon, and to report to the court 
their conclusions with respect to such 
matters. The duties of these masters 
are of a mixed character; being partly 
judicial, and partly ministerial, the 
powers which they possess in both 
respects being delegated to them by 
the court. Whenever a master has 
acted in obedience to tbe directions 
of the court, he infonns the court by 
a document in writing what he has 
done, or what conclusion he has come 
to; and in most cases this document 
is called the triII,ler', report. The 
masters in chancery, in addition to 
their ordinary functions, act as mes
sengers from the House of Lords to 
the 1I0use oC-Commons. Two attend 
the house in rotation each day and 
sit on the woolsacks; their duties 
consist in carrying bills to the com· 
mons which have been passed in tlIe 
lords, or in conveying any message 
which their lordships may be desirous 
of communicating to tlle commons. 
On arriving at the latter house, they 
take their seats behind the chair of 
the serjeant-at-arms, and this officer, 
bearing the mace, walks up to the 
table and acquaints the Speaker that 
there is .. a message from the 10." 
The Speaker says, .. Let the messen
gers be called in;" upon which the 

masters in chancery, accompanied by 
the serjeant-at-arms, aJ.lproach the 
table, making their obl"lSances, and 
havin~ deposited the bills thereon, 
or delIvered their message, they re
tire with the same fonn, walking 
backwards until they reach the bar 
of the house. There are also certain 
other officers of the Court of Chan
cery called maller, estrl107'di1lllry in 
chancery; these are usually solici
tors, who are appointed by the court 
to act in the various counties of 
England in taking affidavits, acknow
ledgments of deeds, recognizances, 
&c. which otherwise would have to 
be taken before the masters in Lon
don, and thus cause the suitors time 
and expense in coming to London 
for that purpose.-Gray" Ch. Pract. 
103; 3 BL 442. 

MASTBR OP THB F ACULTIBS 
(magUler fllCU/tatum). An officer UD
der the Archbishop of Canterbury 
who lP"ants licenses and dispensations, 
and IS mentioned in 22 & 23 Car. 2. 
-Cowel. 

MASTBR OP THB ROLLS (magi'ler 
rotulorum). One of the judges of the 
Court of Chancery; he is so called 
because he has the custody of the 
rolla of all patents and grants which 
pass the great seal, and also the re
cords of chancery. He presides in a 
court called the Rolls Court, and his 
duties are assistant to those of the 
Lord ChancelIor.-Cowel. 

MASTBRS EXTRAORDINARY IN 
CHANCBRY. See tit. Mlllter in CIUJn
eery. 

MASTBRS OP THB COURTS OP 
COMMON LAw. Each of the superior 
courts of common law has five impor
tant officers attached to it termed 
maslers. These gentlemen are usually 
persons of consideration and learning, 
and are not unfrequently members of 
the bar. One of the masters of each 

I( 
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court always attends the sittings of 
his own court in bane, and usually 
sits on the bench, appropriated for 
him and other officers, at the foot of 
the judicial bench. The court of 
elTor, also, is always attended by one 

, of the masters. Their chief duties, 
when attending the court, con· 
sist in taking affidavits sworn in 
court,-in administering oaths to at
torneys on their admission,-and in 
certifying to the court in cases of 
doubt or difficulty what the practice 
of the court is. Their I?rinClpal du
ties out of court consist 18 taxi~ at
torneys' costs,-in computing pnnci
pal and interest on bills of exchange, 
promissory notes and other docu
ments, under rules to compute,-in 
examining witnesses who are ~oing 
abroad for the purpose of obtaming 
their testimony,-in hearing and de
termining rules refelTed to them by 
the court in the place of the court 
itself,-and in reporting to the court 
their conclusions with reference to 
the rules so referred to them. 

MASTBR'S RBPORT. See tit. 
M/Uter in Chancery. 

MATBRIAL MBN. Are a cla88 of 
persons (known in the language of 
the Admiralty Court under that name) 
who supply cordage and similar ma
tBriaI. for the outfit of veBSels.-Per 
Sir John Nicholl, 3 Hug. Ad. R. 130, 
" Neptune." 

MATRIMONIUM. This word 
sometimes signifies the inheritance 
which descends to a man e:r parts 
matril,-Cowel. 

MATRONS, Jury tf. A jury of 
matrons is a jury formed of women, 
which is impaneled to try the ques
tion whether a woman be with child 
or not. See tit. De Vellt." inspiciendo. 

MATTBR IN DBBD. See tit. 
Malter 'If Record. 

MATTBR IN PAIS. See tit. 
Matter of R,cord. 

MATTBR OP RBCORD, MATTBR 
IN DBBD, and MATTBR IN PAIS. 
Matter of record signifies some judi
cial matter or proceeding entered 
upon one of the records of a court, 
and of which the court takes peculiar 
cognizance. Thus the pleadings in 
an action in the superior courts, and 
in other courts of record, being matter 
which is entered upon the records of 
the court and filed with its officer as 
an authentic history of the suit, is 
thence termed matter of record. 

Matter in d,ed is some private mat
ter or thing contained in a deed be
tween two or more parties; as the 
covenants or recitals 18 a lease, or in 
a mortgage deed for instance; and 
these, although enrolled, that is, 
transcribed upon the records of one 
of the queen's courts at Westminster, 
or at a court of quarter 8eBSions, as 
they often are for safe custody, do not 
tbereby become matter of record, but 
are simply deeds recorded; for there 
is a material difference between a 
matter ofrecord, and matter recorded 
for the purpose of being kept in me
mory; a record being an entry in 
parchment of judicial matters or pro
ceedings which have taken place in 
a court of record, and of which the 
court takes judicial notice, as matter 
coming peculiarly under its own cog
nizance, whereas the enrolment of a 
deed is a private act of the parties 
concerned, of which the court takes no 
cognizance at the time when it is done. 

Matter itl pail simply means mat
ter of jact, probably so called, be. 
cause matters of fact are triable by 
the country, i. e. by a jury. The 
above several phrases are generally 
used in connection with the subject 
of "!oppel, and the following extract 
from the work of Mr. Serjeant Stephen 
may therefore serve further to illus
trate their meaning. "A man is 
sometimes precluded in law from al-

DigitIZed by Google 



MAU ( 267 ) MEM 

leging or denying a fact in conse-· 
quence of his own previous act, alle
gation, or denial to the contrary; and 
this preclusion is called an Bltuppel. 
It may arise either from matter of 
reoord, from the dud of the party, or 
from maCUr in pail, that is, matter of 
fact. Thus, any allegation of fact, or 
any admission made in J.lleading 
(whether it be express or Implied, 
from pleading over, without a tra
verse), will preclude the party from 
afterwards contesting the truth of the 
matter so alleged or admitted, upon 
the trial of the issue in which such 
pleading terminates. This is an es
toppel by matter of recurd. As an 
instance of an estoppel by deed, may 
be mentioned the case of a bond re. 
citing a certain fact. The party exe
cuting that bond will be precluded 
from afterwards denying in any ac
tion brought upon that instrument 
the fact so recited. An example of 
an estoppel by matter in pais occurs 
when one man has accepted rent of 
another; in such case he will be es
topped from afterwards denying in 
any action with that person, that he 
was, at the time of such acceptance, 
his tenant."-Step. Pl. 222, 4th ed. 
See also 4 Cru. Dill. 603; Dobson v. 
Dobson, Ca. Temp. Harti19; SIIRder~ 
.on v. CoUmaR, 4 Sc. N. R. 649. 

MAUGRB. An old French word 
used by some of our law writers, sig
nifying notvJithBtanding, in spite '!f, &c. 
It is the same as the modern French 
word malgr4. It is thus used in Litt. 
sec. 672: .. The husband and wife 
shall be remitted, maugT' the hus
band," i. e. in despite or against the 
will of the husband.-Cowel. 

MAYBBlI(. See tit. Maihsm. 

MBAN. See tit. Mane. 

MBASB (meuuagium). A mes
suage or dwelling-house. - Kitchen, 
139. 

MBDIATORS 01' QUBSTIONS. 
By 27 Ed. 3, st. 2, Co 24, six persolls 
so called were authorised when any 
qu,,'ion arose amongst mercbanta· 
touching any unmarketable wool, or 
undue packing, to certify upon oath, 
and settle the same before the mayor 
and officers of the staple, and by 
whose award thuein the parties con
cerned were to abide.-Cowel. 

MEDIBTAS LINGUJE. A jury d. 
medietate U"gue is a jury consisting 
one half of natives and the other half 
of foreigners, to try a cause in which 
either the plaintiff or defendant is a 
foreigner.-Staun. Pl. Cor. lib. 3, c.7. 

MEDIO ACQUIBTANDO. A judi
cial writ to distrain a lord from ac
quitting a mBl". lord from a rent which 
he formerly acknowledged in court 
did not belong to him.-Reg. Jud.. 
Jol.29. 

MBLIUS INQUIRENDUM. A writ 
directed to an escheator to institute 
a second inquiry, .when a doubt was 
entertained as to some partiality in 
the first inquiry made upon a diem 
clausit extremum after the death of 
one of the king's tenants.-LBI Terme. 
tU la L.!}. 

MBMORIAL 01' DEBDS. By 
several acta of parliament all deeds 
and wills concerning the convey
ance or disposition of estates in 
the counties of York, Kingston
upon-Hull, and Middlesex (subJect 
to certain exceptions), are required 
to be registered, and such registration 
is effected by the execution and de
posit of a memorial under the hand 
and seal of some or one of the grantors 
or grantees, his or their heirs, exe
cutors or administrators, guardians 
or trustees; which memorial is to 
contain-first, the day of the month 
and year when the instrument bears 
date, the names and additions of all 
the parties to it, of the witnesses, and 

N2 
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the places of their abode; and, Be
condly, a description of the property 
conveyed, or proposed to be con
veyed or disposed of, the names of 
the parishes wherein it respectively 
lies, and the manner in which the 
same property is dealt with or affected 
by such instrument or instruments. 
-3 S.<gd. Vend. and PUT. 346 1ft reg. 

MBMORY OP MAN. In law the 
memory of man is suprosed to ex
tend back to the time 0 Richard the 
First; and until the 2 & 3 WilL 4, 
c. 71, any custom might have been 
destroyed by proving that it had not 
existed uninterruptedly from that pe
riod. But though it was essential 
to the validity of a custom that it 
should have existed before the com· 
mencement of the reign of Richard 
the First, yet proof of a regular usage 
for twenty years, not explained or 
contradicted, was that upon which 
many public and private rights were 
held, and sufficient for a jury in find
ing the existence of an immemorial 
custom.-2 Chitty', Bl. 31, and note 
20. See tit. ugol Memory. 

MBNSA BT THORO. See tit. Di
vorce. 

MBRCHBT (merchetum). The same 
as marcheta.-See tit. Maiden Rentl. 

MBRCY. .. To be in mercy" is 
the usual conclusion of a judgment 
in an action at common law. When 
the judgment is for the plaintiff, the 
form is that the defendant .. be in 
mercy" (misericordia), that is, be 
amerced or fined for his delay of jus
tice; when for the defendant, that the 
plaintiff be in mercy for his false 
claim. The practice of imposing any 
actual amercement has been long ob
solete.-Step. Pl. 122-

MBRB MOTION (mero motu). The 
free and voluntary act of a party him
self without the suggestion or i~u-

ence of another person. The phrase 
is used in letters patent, whereby the 
king grants, .. of his especial grace, 
certain knowledge and mere motion" 
(ex speciali gratia, certl scientia et 
mero motu), his license, power and 
authority, to the patentee to use and 
enjoy, exclusively', the new inven
tion; and it manIfests that the grant 
is not made upon the suggestion or 
suit of the party, but of the free and 
unfettered will of the monarch him
self.-Webster on PaURtI, 76, n. (d). 
The expression is also applied to the 
occasional interference of the courts 
of law, who, under certain circum
stances, will (ex mero motu) of their 
own motion, object to an irregularity 
in the proceedings of the parties to 
an action, though no objection be 
taken to the informality by the plain
tiff or defendant in the suit. .... 3 
Chitty', Gen. Pro 430; 3 Dowl. 110; 
1 Bing. N. C. 258; 1 B. Ilr P. 366. 

MBRB RIGHT (jUl merum). The 
right of property (theju, prqprietatis), 
which a person may have in any
thing, without having either posses
sion, or even the right of possession, 
is frequently spoken of in our booka, 
under the name of the mere right; 
and the estate of the owner is in such 
cases said to be totally divested and 
put to II right.- Co. Litt. 345; 2 nt. 
197. 

MERGBR. The merger of an es
tate signifies the drowning or the ab
sorbing of one estate in another; it 
may be illustrated as follon: - All 
inferior estates and interests in land 
are derived out of the fee-simple I 
therefore, whenever a J?articular es
tate, or limited interest m land, vests 
in the person who has the fee-simple 
of the same land, such particular es
tate or limited interest becomes im
mediately drowned or (as it is tech
nically termed) merged in it. 'Thus, 
if I am tenant for years, and the re
version in fee-simple of the estate 
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which I hold for the tenn of years, 
descends to, or is purchased by me, 
the tenn of years is merged in the in
heritance, and shall never exist any 
more.-1 Cruiu, 66 i 2 BL 177. 

MBRITORIOUS CA.USE OP Ac
TION. A person is sometimes said 
to be the meritorious cause of action, 
when the cause of action, or the con
sideration upon which the action is 
founded, originated with or was oc
casioned by such person. Thus, in 
an action by husband and wife, for 
the breach of an express promise to 
the wife in consideration of her per-
101141 labour and skill in curing a 
wound, she would be tenned the me
riloriow cause of action. So in an 
action by husband and wife, upon an 
agreement entered into with her be
fore marriage, she would be the me
ritoriau. cause of action i for it origi
nated or accrued out of a contract 
entered into with Mr.- Ch. 011 Con. 
181, 3rd ell. 

MBRITS. The real or substantial 
grounds of the action are frequendy 
so tenned, in contradistinction to some 
technical or collateral matter which 
has been raised in the course of the 
suit. Thus, when a defendant de
murs to the plaintiff's declaration on 
the ground of some infonnality, and 
the plaintiff, instead of amending, 
joins in demurrer with the view of 
having the point argued before the 
court i in such case, although he may 
be beaten upon the demurrer, by the 
court deciding against the sufficiency 
of the declaration in point of fonn, 
yet as the merits, or substantial 
grounds of the action, still remain to 
be tried, he may ultimately be suc
cessful upon th ese. So an affidavit 
tif merit. signifies an affidavit that 
upon the substantial facts of the 
cause justice is with the party so 
making such affidavit. 

MERO MOTU, Ex. See tit. Mere 
Motion. 

MBRTON, STA.TtTTB OP. The 20 
Hen. 3 is so called because it was 
passed in a convent of St. Augustine, 
situate at Merton, in Surrey. 

MESNALTY ("..diems). The right 
of the mesne as the me.nalty is extinct. 
-Old Nat. Brev. 44. 

MBSNB (medius). Middle, inter
mediate, intervening. The word 
mesne is ordinarii, used in the fol
lowing combinatlons: - 1st. Mesne 
Lord; 2d. Mesne Process; 3d. l1eSII6 
Assignments; 4th. Meane Illcumbrances; 
6th. Mesne Prfifits. 

1st. A Mesne lord was applied in the 
feodal times to the lord of a manor 
who had tenants under him, and yet 
a superior lord over him, and so held 
an intennediate position between the 
two. 

2nd. Mesne Process is generally used 
in contradistinction to final process, 
and signifies anywrit or process issued 
between the commencement of the 
action and the suing out final process 
or execution in such action i and in
cludes also the writ of summons, not
withstanding this is the process by 
which personal actions are commenced, 
and therefore cannot be regarded now 
as mesne or intennediate process.
See per Parke, B. in Harmer v. John
son, 14 Mee. c!r W. 340. 

3rd. Mesne Assignment signifies an 
i.dermediate assignment. Thus, if A. 
grant a lease ofland to B., and B. as
sign his interest to C., and C. in his 
turn assign his interest therein to D., 
in this case the assignments so made 
by B. and C. would be tenned mesne 
assignments i that Is, they would be 
assignments intervening between A.'s 
original grant, and the vesting of D.'s 
interest in the land under the last 
assignment. 

4th. M ellis Incumbrances signify in
tennediate charges, burdens, liabili. 
ties or incumbrances i that is, incum
brances which have been created or 
have attached to property between 
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two given periods. Thus, when a 
vendor of an estate covenants to con
vey land to a purchaser free from all 
mes"e incumbrances, it commouly 
means free from all charges, burdens 
or liabilities which m~ht by possibi
lity have attached to It between the 
period of his purchase and the time 
of the proposed conveyance to the 
intended vendee. 

6th. M6Ine Pf'l!ftll are intermediate 
profits; that is, profits which have been 
accruing between two given periods. 
Thus, after a party has recovered the 
land itself in an action of ejectment, 
he frequently brings another action 
for the purpose of recovering the 
profits which have been accruing or 
arising out of the land between the 
period. oj hia title to the possession, 
and his recovery in the action of eject
ment, and such an action is thence 
termed an action for me.,,, '[Y1'ojill. 

MESNB ASSIGNMENT. See tit. 
MeBl'll. 

MESNB INCUMBRAlCCES. See tit. 
Meane. 

MESNE PROCES8. See tit. Milne. 

MESNE PROPIT8. See tit. Meine. 

MESNE, Writ oj, (de medio). A 
writ in the nature of a writ of right, 
which lay when upon a subinfeuda
tion, the mesne or middle lord suft'ered 
his under tenant, or tenant paravail, 
to be distrained upon by the lord pa
t"amount for the rent due to him by 
the mesne lord.-3 Bt. 234; 2 In". 
374. 

MBSSAGES PROM THE CROWN. 
The mode of communicating between 
the sovereign and the houses of par
liament. Such messages are brought 
either by a member of the house, 
being a minister of the crown; or by 
one of the royal household. In the 
lords, when there is such a message, 

the bearer of it having intimated that 
he has a message under the royal 
sign manual, the Lord Chancellor 
proceeds first to read it, and then the 
clerk at the table reads it over again. 
In the commons, the member appears 
at the bar and informs the speaker 
that he has a message from her ma
jesty; he then takes it to the table 
and presents it, upon which the 
speaker reads it, the members mean
while remaining uncovered. These 
forms having been gone through, the 
house proceeds to deal with the mes
sage accordingly. 

ME8SENGBR8. The messenger of 
the Court of Chancery is an officer 
whose duty it ia to attend on the great 
seal either in person or by deputy, 
and to be ready to execute all such 
orders as be shall receive from time 
to time from the Lord Chancellor, 
Lord Keeper, or Lords Commission
ers.-Chan. Com. Rep. 138, cited in 
Smith', Ck. Pro 57. There are cer
tsin persons also who are attached to 
the Court of Bankruptcy who are 
styled messengers, and whose duty 
consists, amongst other things, in 
seizing and taking possession of the 
bankrupt's estate during the working 
of the fial.-See ,Arch. Bank. 24, 8th 
ed.; 10 Bing. 640. 

MESSUAGE (meuuogium). In our 
law is not merely a house or habita
tion, but also a curtilage or the piece 
of adjacent land which usually ac
companies a house, and which is con
sidered as forming a portion of a 
!DeBSuage. Proof ~at a party waa 
In separate possession of two t"ooms of 
a house, waa held sufficient to satisfy 
an allegstion that he was in posses
sion of the mtlSuage.-2 Bing. N. C. 
618; Spelman', Glo". tit. M,uuogium; 
Le, Tet"mel de la lAy. 

METEGAVBL (cibi ~ablum leU 

wctigal). A rent paid In victuals 
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instead of in money.-C_Ii Taylor" the common law of the land.-13 R. 
Hilt. of Gavelkind. 2, c. 2. 

METROPOLITAN. The Archbishop 
of Canterbury is styled "Primate of 
all England and Metropolitan," be
caule the province of Canterbury 
contaiDB within it the metropolis or 
chief city. The metropolitans were 
80 called became they presided over 
the churches of the pnncipal cities 
of the province. It was their duty 
to ordain the bishops of their pro
vince, to convoke provincial councils, 
and exercise a general superintend
ance over the doctrine and discipline 
of the bishops and clergy within the 
provinces. The province of York 
anciently claimed and had a metro
politan jurisdiction over all the bi
shops of Scotland, until about the 
year 1466, shortly after which time 
Pope Sextus the Fourth created the 
Bishop of St. Andrews Archbishop 
and Metropolitan of all Scotland.-l 
Burn's Ecc. Law, by PhiUimor'l, 194, 
197, tit. Bishop'; Bog. Ecc. Law, 106, 
113; 1 WiUiams' Erec. 346. 

MBTROPOLITICAL. See tit. Me
tropolitan. 

MIDDLB MAN. An intennediate 
party; a person standing or acting 
between two others; as a stakeholder 
or auctioneer for instance. 

MIDDLESEX, Bill of. See tit. 
BiU of Midd/.eau. 

MILEAGB. A payment or charge 
of so much per mile is so termed. 
It is frequently used with reference 
to the charge made by sheriffs, when, 
for the purpose of executing writs, 
they have to travel any given number 
of miles. 

MILITARY CAUSBS. Are such 
as relate to contracts concerning 
deeds of arms and war, and are not 
determined, like other matters, by 

MILITARY COURTS. See tit. 
Court of Chillldry, and also tit. Court 
Martial. 

MILITARY FBUDS. See tit. 
Knight Se,."w.. 

MINBRAL COURTS. See tit. 
IWrghmoth. 

MINIMBNTS. See tit. Muniment •• 

MINOR. A person who has not 
attained his majority is usually so 
termed; that is, an infant under the 
age of twenty-one years. See tit. 
l'!funt. 

MINUTE TITHES. Are the ,1IIIJU 
tithes. See tit. Tithu. 

MISADVBNTURE. As to what is 
considered killing by misadventure, 
see tit. HomicilU. 

MISCOGNIZANT. Not cognizant, 
ignorant, not knowing, &c.-Cowel. 

MISCONTINU ANCR. By some 
this word is aaid to signify the aame 
as discontinuance; others say that it 
is making a continuance by improper 
process. See tit. Continuance, and 
also tit. Dilcontinuance. 

MISDEMESNOR or MISDB
MEANOR. A misdemesnor is an act 
committed, or omitted, in violation 
of a public law, either forbidding or 
commanding it. This general defi
nition, however, comprehends both 
crimes and mildememor.; which, pro
perly speaking, are mere synonymous 
tl.'rms, though in common usage the 
word "crimes" is made to denote 
such offences as are of a deeper and 
more atrocious dye; while smaller 
faults and OmiasiODB of less conse
quence are comprised under the 
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milder term of mildcmmaor. only. In 
the English law the word misdemes. 
nor is generally used in contradis
tinction to feltmy, and misdemesnors 
comprehend all indictable offences 
which do not amount to felony; as, 
perjury, battery, lib,·ls, conspiracies, 
attempts and solicitations to commit 
felonies, &c.-4 Chilly'. BI. 6, lind 
R. 3. 

MISB (Fr. mile, disbursements, 
expenses). This word is used in two 
senses; in one sense it signifies ex
penses, disbursements, &c. and in 
ibis sense it was ordinarily used in 
our common law proceedings; in the 
other sense it signifies inue, as ap
plied to the proceedings on a writ of 
right; thus, instead of saying that 
the parties (in the proceedings on a 
writ of right) join i88ue, they are said 
to join the miN.-Le. Ter_ de 10 
Ley. 

MISE-MONEY. Money given by 
way of contract or composition to 
purchase any liberty.-Blounf. T,
"ur6l, 162; C<nOeI. 

MISERICORDIA.. This word was 
commonly used in our law to signify 
a discretionary mulct or amerciament, 
imposed upon a person for an offence; 
thus when the plaintiff or defendant 
in an action was amerced, the entry 
was always ideo in milBTicurdia, and 
it was so called because the fine was 
but small (and therefore merciful) in 
proportion to the offence; and if a 
man was outrageously amerced in a 
court not of record, as in a court 
baron for instance, there was a writ 
called Motkrata Milericordia to be 
directed to the lord or his bailiff, com
manding them that they take mode
rate amerciaments in just proportion 
to the offence of the party to be 
amerced. When a fine is amerced 
on a whole county, instead of an in
dividual, it is then termed MilBTicordill 

CDllUllunil.-F. N. B. 76; Lea TmnB. 
.10 Ley. 

MI8ERICORDIA. COMMUNIS. See 
til. MisIIricordia. 

MI8PBASANCB. Doing evil, tres
pa88ing, &c.; and he who does so is 
sometimes called a muf_.-CtnJJel. 

MISPEABOR. See til. MiffllG.ance. 

MIS10INDER. Thejoining of two 
or more persons together as the 
plaintiffs or defendants in an action 
who ought not to be joined. Ntm
joindsr is tbe umitting to join one or 
more persons as the plaintiffs or Ife
fendants in an action who ought to 
have been joined. See also til. Ntm
joindsr. 

MISEERING. See til. .A.bishering. 

MISNOMER. The mistake in a 
name, or tbe using one name for 
another.-Broke, tit. Munomer. 

MISPLEADING. Pleading incor
rectly, or omitting anything in plead
ing which is e88ential to the support 
or defence of an action; as in tbe 
case of a plaintiff not merely stating 
bis title in a defective manner, but 
setting forth a title which is e88en
tially defective in itself; or if to an 
action of debt the defendant pleaded 
not guilty, instead of nil debet, this 
was mispleading.-Sal1c. 366; Torn
Ii" .. 

MISPRISION (from the French 
mnpria, neglect or contempt). Mis
prision is generally understood to be 
all such bigb offences as are under 
tbe degree of capital, but closely 
bordering thereon; and it is said 
that a misprision is contained in 
every treason and felony whatsoever. 
Misprisions are generally divided 
into two sorts, "'fatil1ll and positiVII; 
the former consisting in tbe conceal-

DigitIZed by Google 



MIS ( 273 ) MIT 

ment of something which ought to 
be revealed; the latter in the com
mission' of something which ought 
not to be done. Of the first, or ne
gative kind, is what is called mil
pM.ion of tTmlOn, which consists in 
the bare knowledge and concealment 
of treason, without any degree of 
assent thereto. Of this negative kind 
is also milprilion of j,lony, which is 
the concealment of a felony which a 
man knows but never assented to. 
The concealment of treasure-trove, 
which belongs to the king or his 
grantees by royal prerogative, is also 
a species of negative misprision. Po
liliV/! milprilionlare generally denomi
nated contempll or high mildsmnnor.; 
such, for example, are the mal-admi
fliltratian of such high officers as are 
in public trust and employment; the 
""basling of thl publw f1II1M!J; con
tempts against the king's prerogative, 
his person, and government, or his 
title, &c.-l Hawk. P. C. 60; 4 Bt. 
119 ,I "'I. 

MISPRISION OP CLBRES. The 
mistakes or omissions made by clerks 
in their writings or records.-2 Arch. 
Prad. 1143. 

MIS-TRIAL. A false or erroneous 
trial, as where it is in a wrong 
county, &c.-8 Cro. 284; Cowel. 

MISUSER. The misusinlf or 
abusing any office or liberty, eIther 
public or private; the same as non
UIII1' means the neglect in attending 
to the duties. Thus when a judge 
takes a bribe, or a \lark-keeper kills 
deer without authonty, this IS a mil
UIII1' or abuse of their respective 
offices. So when a functionary omits 
to perform the duties of his office, 
this is n01l-,"" or neglect.-2 Bl. 
152; Co. Lift, 233. 

MITTENDO MANUSCRIPTUM PH
DIS PIN IS. An old obsolete writ 
which used to be directed to the 

treasurer and chamberlains of the 
Exchequer, to search for and tralllmi' 
thl foot of a fine, acknowledged before 
justices in Eyre, into the Common 
Pleas.-Reg. O1'ig. 14; Cowel. 

MITTER LB DROIT (10 PO", tYr 

tranffer 'hi right). This phrase is 
used in contradistinction to that of 
miller fRlote, and both are employed 
to point out the mode in which re
leases of land operate. A release 
is a conveyance rff a right to a per
son in poueuion. Thus where a per
son was disseised or put out of pos
session of lands, although the dis
seisor thereby acquired the posses
sion, still the right of paue .. ion and 
property remained in the disseisee, 
but if the disseisee agreed to transfer 
his rights to the disseisor, the proper 
mode of carrying such an agreement 
into execution was by a release, the 
disseisor al1'ead.'1 having the po.aeSlion ; 
and as in such cases nothing but the 
bare right passed, the release was 
said to enure by way of mittn Ie 
droit, i. e. transferring the righ t. A 
release was said to enure by way of 
milter I'Rtate, i. e. of passing the 
estate, when two or more persons be-. 
came seised of the same estate by a 
a joint title, either by contract or 
descent, as joint tenants or copar
ceners, and one of them releases his 
right to the other, such release is 
said to enure by way of mitter l'e.tate, 
i. e. transferring the estate.-4 C1'u. 
Dig. 84, 85. 

MITTER L'E8TATE. See tit. 
Mitler Ie Droit. 

MITTIMUS. A writ by which 
records are transferred from one court 
to another, sometimes immediately, 
as appears by the stat. R. 2, c. 15, 
as out of the King's Bench into the 
ExcheCJuer; and sometimes by a cer· 
tiorari mto Chancery, and from thence 
by a mittimus into another court. 
This word is also used to signify a 

NO 
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precept that is directed by a justice 
or the peace to a gaoler for the re
ceiving and safe keepi~ of a felon 
or other oft'ender comlDltted by the 
said justice to the gaol.-L,. Tmn&I 
de la lAy. 

MITTRB A LARGB. To set at 
liberty.-Law Fr. Diet. 

MIXBD ACTIONS. Are such as 
partake of the twofold nature of real 
and personal actions, having for their 
object the demand and restitution of 
,.".1 property, and also perlORlJl da
mages for a wrong sustained.-3 BI. 
118. 

MIXBD or COMPOUND LARCBNY. 
See tit. Laf'teny. • 

MIXBD TITBBS. See tit. Tith". 

MODBRATA MISBRICORDIA. See 
tit. Miaericln"dia. 

MODO BT FORMA. See tit. Man
RBI' and Form. 

MODUS. See tit. Modua Deci
maRdi. 

MODUS DBCIMANDI (th. manner 
of titlling, Of' paying tithes). A dis
charge from the paym,ent of tithes, 
by custom or prescnption, is said to 
be either de modo decimandi, (i. e. in 
the manner of tithing or paying 
tithes), or de non decimando, (1. e. in 
paying no tithes). A modus declo 
mandi, commonly called by the sim
ple name of modus only, is where 
there is by custom a particular man
MT of tithing allowed, dift'erent from 
the jteneral manner of taking tithes 
in kmd; and this is sometimes ef
fected by a pecuniary compensation, 
as twopence an acre for the tithe of 
land; sometimes it is a compensation 
in work and labour, as that the par
son shall have only the twelfth cock 
of hay, and not the tenth, in consi-

deration of the owners making it for 
him, and the like; in short, any 
means whereby the general law of 
tithing is altered, and a new method 
of taking them is introduced, is called 
a modu. decimandi, or special manRBl' 
of tithing. A discharge from the 
payment of tithes by a custom or 
prescription, de non decimando, arises 
either from some personal privileges 
which the party enjoys who is so dis
charged, or by real composition made 
in lieu of payment of tithes, or from 
some other like circumstance. Thus 
the king, by his prerogative, is dis
charged from all tithes; so a vicar is 
discharged from paying tithes to the 
rector, and the rector to the vicar. 
A real composition is made by an 
agreement between the owner of 
lands and the parson or vicar, with 
the consent of the ordinary and the 
patron, that such lands shall for the 
future be discharged from payment 
of tithes, in consideration of some 
land or other real recompense being 
given to the parson in lieu and satis
faction thereof.-2 BI. 29; 2 In.t. 
490; 14 Mee. c!r W. 393. 

MOIBTY (from the Fr. moitii, 
half). The half or part of anything. 
Thus joint tenants are sometimes 
said to hold by moieties.-Cowel. 

MOLLITBR MANUS IMPOSUIT (hB 
laid hand. on him gently). When a 
person is sued for an assault, he may' 
set forth the whole case, and plead 
that he laid hands on him gently, 
molliter manu. imporuit. From these 
words having been so used in pless, 
several justifications in actions of 
trespass for assaulf are called by this 
phrase.-l Sid. 301; 3 BI. 121. 

MONBY BILLS. In the language 
of parliament signify bills for grant
ing aids and supplies to the crown. 
It is the privilege of tile Commons 
to originate all bills of this descrip
tion. 
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MONBY SCRIVBNBR. See tit. 
Scriverwr. 

MONISH, To. See tit. Mlmition. 

MONITION. An order, or admo
nitory epistle, issuing from a spiritual 
court, and addressed to some person 
or persons offending against the laws 
ecclesiastical, ad vising or monishing 
them to act in obedience to those 
laws. When a party has been duly 
served with a monition, he is techni
cally said to have been" moniIW" 
See Bog. Ecc. Low; Bum', Ecc. 
Low, tit. Monition. 

MONSTBR. One who has not the 
shape of a human being, and al
though born in lawful wedlock can
not be heir to any land.-2 BI. 246. 

MONSTRANS DB DROIT ('Mwingtif 
right). One of the common law me
thods of obtaining possession or re
stitution from the crown, of either 
real or personal property, is by 
mon.fran. dB droit, manifestation or 
plea of right, which may be pre
ferred or prosecuted either in the 
Chancery or Exchequer. The party 
shall have this monitraRl dB dt'Oit, 
when the right of the party, as well 
as the right of the crown, appears 
upon record, which is putting in a 
claim of right, grounded on facts 
already acknowledged and estab
lished, and praying the judgment of 
the court whether, upon those facts, 
the king or the subject has the right. 
-3 BI. 266; Skill. 609. 

MONSTRANS DB FAITS OU RB
CORDS (.hoIDing tif deeth IR' records). 
Showing of deeds or records means 
tbis. Supposing an action of debt to 
be brouglit against A. upon an obli
gation by B., or by executors, &c.; 
after the plaintiff has declared, he 
ought to show his obligation, and the 
executor the testament, to the court. 
And so ~it is of recorda. And the 

difference between tnORItraRl dB fait, 
and oyer dB fait. (i. e. hearing of 
deeds) is this; he that pleads a deed 
or record, or declares upon it, ought 
to ,holD the same; and the other 
agaiRlt whom such deed or record is 
pleaded or declared, and is thereby 
to be charged, may demand hearing 
(oyer) of the same deed or record. 
which his adversary brings or pleads 
against him.-Le. Terrne. de Is Ley. 

MONSTRA VBRUNT. A writ which 
lay for the tenants in ancient de
mesne. and was directed to the lord, 
commanding him not to distrain his 
tenant to do services which he was 
not bound to do. or to pay any toll 
or imposition which was contrary to 
his liberty. - Cowel; F. N. B. 14; 
Lei TermBI dB Is Ley. 

MONTH. In law is a lunar month, 
or twenty-eight days, unless other
wise expressed. Hence a lease for 
twelve months is for forty-eight weeks 
only; but if it be for .. a twelve
month" it is good for the whole year. 
In a contract, if the parties obviously 
intended that a month should be a 
caundar month, the law will give 
effect to that intention. If money be 
lent for nine months it must be un
derstood caundar months.-Sfr. 446. 
In legal proceedings, as in time to 
plead, a month is four weeks.-3 
Burr. 1466. But where a statute 
speaks of a year, it shall be com
puted by the whole twelve month •• -
2 Cro. 167. See also 1 M. 8r Bel. 111; 
Imp. Mod. Pl. 139; 6 Term &p. 224. 

MOOT (from the Sax. motian, to 
plead, to treat, or handle, &c.) A 
term introduced by law students into 
our inns of court, signifying to argue, 
plead, or propound a case, by way of 
mental exercise, and to prepare them 
for tbe support and defence of their 
clients' causes, when they came into 
actual practice; and the place where 
these cases were argued was anciently 
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called a moot-haU; and those wbo 
argued the cases moot.mm.-Cowl. 

MOOT-MBN. See tit. Moot. 

MORATUR or DBHORATUR IN 
LBGB (h, demUT.). See tit. VemuTTer 
at Law. 

MORT D' ANCBSTOR. An assize 
of mort d' anceslor' is a writ which lies 
for a person whose ancestor died 
seised of lands, &c. that he had in 
fee-simple, and after his death a 
stranger-abated: and this writ directs 
the sheriff to summon a jury or assize, 
who shall view tbe land in question 
and recognize whether sucb ancestor 
were seised tbereof on the day of his 
death, and whether the demandant be 
the next heir.-F. N. B. 190. 

MORTGAGB (mortgagium, from 
man, death, and gage, pledge). A 
mortgage may be described to be a 
conveyance of lands by a debtor to 
his creditor, as a pledge or security 
for the repayment of a sum of money 
borrowed. The debtor wbo so makes 
a conveyance of his lands, or so puts 
them in pledge, is termed the mort
gap, ana the creditor to whom the 
lands are so conveyed as a security 
for the money lent, is termed the 
mortgagee. The mortgagee with re
spect to the eel/UTe which he acquires 
in the lands so conveyed to him, is 
also termed a tenant in _ tnDT~age. 
Mortgages are of two sorts: either 
the lands are conveyed to the mort
gagee and his heirs in fee-simple, 
with a proviso that if the mortgagor 
pays the money borrowed on a cer
tain day, the mortgagee will recon· 
vey the lands; or else the lands are 
conveyed to the mortgagee, his exe
cutors, administrators and assigns 
for a long term of years, with a pro
viso that if the money borrowed is 
repaid on a certain day, the term 
shall cease and become void. There 
is also another kind of mortgage, 

where the proviso for redemption 
does not obhge the mortgagor to pay 
the money on a J.larticul8r- day, but 
allows him to do It at any indefinite 
time; and this is called a Welsh 
mortgage.-2 CruiN, 81; 2 BI. 162. 

MORTGA.'GOR. See tit. Mangag,. 

MORTGAGBE. See tit. Murtgage. 

MORTHAIN (from the Fr. murt 
death, and 'lIIJin hand). All pur
chases made by corporate bodies are 
said to be purchases in mortmain, in 
mortua manu, so called because these 
purchases being usually made by 
ecclesiastical bodies, the members 
of which (being professed) were 
reckoned dead persons in law. Many 
of the statutes relating to the pur
chasing oflands by corporations are 
also called the statutes of mortmain. 
-1 Imt. 2; 1 BI. 479. 

MORTUARY (mortuarium). A mur
tuary is that beast or other moveable 
chattel, which upon the death of the 
owner thereof, by the custom of some 
places, becomes due to the parson, 
vicar, or rector ofthe parish in which 
the person 80 dying resided, in lieu 
or satisfaction of tithes or other ec
clesiastical offerings which such party 
may have forgotten, or have neg
lected to v,ay while a1ive.-21 H. 8, 
c. 6; La Termes th /a Lty. 

MORTUO V ADIO, Lta" in. See 
tit. Murtgage. 

MOTBBR. A customary service 
or payment made at the mote or court 
of the lord.-Cowl. 

MOTION. An application to the 
court by the plaintiff or defendant in 
an action, or by their counsel, in 
order to obtain some rule or order of 
court, which may become nece8~ary 
in the course of the proceedings; and 
the act of making such an applica-
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tion is tenned mowing the court. The 
word also signifies inatanC8, d,.,." 
will, &c. Thus a person is said to 
do a thing of his own motion; i e. 
voluntarily, without being required 
to do iL 

MOTION OP COURSB." Is a mo
tion which is granted as a matter of 
course, and which therefore is not 
made in open court, but is granted 
by the master or officer of the court 
when the paper containing the direc
tion to move is laid before him, 
with a barrister's signature attached. 

MOTIONS IN PARLIAMBNT. 
Makin~ a motion in "either house 
of parhament is simply the act of 
submitting a proposition. In the 
House of Commons a member de
sirous of making a motion is required 
to give previous notice thereof; 
and having done so, it is entered in 
terms upon the notice paper or order 
book. In the Lords this notice is 
not required by the rules of the 
house, but, for the sake of the gene
ral convenience, the same practice 
ordinarily prevails. In the House 
of Commons there are certain fixed 
days appointed for motions of which 
notice has previously been given, as 
contradistinguished from .. orders of 
the day," which latter are questions 
which the house has already agreed 
to consider, or has partly considered 
and adjourned for further considera
tion or debate. On an .. order" day 
the orders have precedence of mo
tions, and on a .. motion" day the 
latter have precedence of orders; but 
in either case if the one can be dis
posed of in time, the house will pro
ceed to t¥ other. 

MOVBABLB TBRMS. Previous to 
the passing of the 11 Geo. 4 & 1 
Wm. 4, c. 70, Hilary and Michael
mas Terms were called jized terms, 
because they invariably began on 
certain fixed days in the year; whilst 

Easter and Trinity Terms were called 
m_hk terms, because their com
mencement was regulated by move
able feasts, viz. Easter Day and 
Trinity Sunday. This distinction, 
however, now no longer exists, as the 
commencement and duration of all 
the terms are fixed by the statutes 
11 Geo. + o!( 1 W. 4o, c. 70, s. 6, and 
1 W. 4o, c. 3, s. 3.-1 Arch. Pro 90, 
7th ed. 

MULCT (mulcfa). A fine or pe-
nalty. 

MULIBR. See tiL Eign', 

MULIBR PUISNB. See tiL Eign •• 

MULIBRTY. The state or con-
dition of a mulier or lawful i88ue.
Cow./' See also tit. Eigne. 

MULT.IB or MULTUR.IB EPISCOPI 
(from the LaL Mulcta, a fine). A 
fine payable by a bishop to the king, 
in order that he might have power 
to make his last will and testament, 
and to have the probate of other 
men's wills, and the granting of ad
ministrations.-2 Ind. 491; COWll. 

MUNIMBNTS (muni_fa). Deeds, 
evidences, and writings in general, 
whether belonging to public bodies 
or private individuals, are called 
muniments; and in cathedral and 
collegiate churches there is a strong 
room or compartment provided for 
the keeping of the muniments re
lating to their lroperty, &c. which 
is thence terme a muniment houu.-
1M Termea de la Ley; 3 Ind. 170. 

MURAGB (muragium). A toll or 
tribute formerly levied for the re
pairing or building of public walls. 
-F. N. B. 227. 

MURDER (murdrum). The act of 
a person of sound memory, and of 
discretion, unlawfully killing any 
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person under the king's peace, with 
malice aforethought, either express 
or implied. Elpr"" malice is sig
nified by one person killing ano
ther with a deliberate mind and 
formed design; and- which formed 
design is evidenced by external 
circumstances discovering that in
ward intention; as by lying in 
wait, antecedent menaces, former 
grudges, and concerted schemes to 
do him some bodily harm. Imp/iBd 
malice is signified by one person's 
voluntarily killing another without 
any provocation: for when such de
liberate acts are c9mmitted, the law 
implies or presumes malice to have 
urged the party to the commission 
of them, although no particular en
mity can be proved.-3 Insc. 47; 1 
Hale,41i1l. 

MUTB (mlltw). Aprisonerissaid 
to stand muf8 when, beinl!' arraigned 
for treason or felony, he either makes 
no answer at all, or answers foreign 
to the purpose, or with such matter 
as is not allowable, and will not an
swer otherwise; or upon having 
pleaded not guilty, refuses to put 
himself upon the country. - 4 Bl. 
324. 

MUTINY ACT. An act of parlia
ment to punish mutiny and desertion, 
and for the better payment of the 
army and their quarters.-1 BI.416. 

MUTUAL PROIIIISBS, In a de
claration in special assumpsit the 
plaintiff usually alleges that, in con
sideration that he, at the request of 
the defendant, had then promised the 
difendant to observe, perform, and 
fulfil all things in the agreement on 
his, the plaintiff's, part, the defend
ant promised the plaintiff that he would 
perform and fulfil alI things in the 
said agreement on his, the difend
ant'" part to be observed and per
formed, which is thence termed the 

allegation or statement of mutual 
promisa. 

MUTUO. To borrow or to lend. 
-2 Saund. 291. 

MYSTBRY (misf8rium). The art, 
trade, business, or occupation of a 
person.-Cowel. 

N. 
NAill or NAAIII (namium, from the 

Sax. namin, to take). The attaching, 
taking, or distraining another man's 
moveable goods. - u, Terme. de la 
Ley; Horn', MilT. 

NAIIIATION. See tiL Nam. 

NAIIIIUIII VBTITUIII. The unjust 
taking of another person's cattle, 
and driving them to an unlawful 
place, under pretence of damage 
having been done by them, in which 
case the owner may demand satis
faction for the injury, which is called 
pla~itum de namio vetito.-Cowel. 

NATIVO HABBNDO. A writ which 
lay for a lord when his villein had run 
away from him; it was directed to 
the sheriff, and commanded him to 
apprehend the villein, and to restore 
him together with his goods to the 
lord. But if a villein had tarried in 
ancient demesne for the period of a 
year and a day without having been 
claimed by his lord, then the lord 
could not seize him in the said fran
chise.-Les Termes de la uy. 

NATURAL BORN SUBJECTS. 
Those who are born within the do
minions, or rather within the allegi
ance oCthe King of England.-1 BI. 
366,371. 

NATURAL LIPB. See tiL Death. 
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NATUJU.LlZATION. The making 
a foreigner a lawful subject of the 
atate, or, as it is sometimes termed, 
the kiog's. natural 8ubject. 1 Bl. 
87l. ... 

NB ADMITTAS. A prohibitory 
writ which issues during the pend
ing of proceedings upon a quare im
pedit, forbidding the bishop to admit 
any clerk whatever until such pro
ceedings are ended, and the point in 
dispute is determined.-F. N. B. 82, 
87. 

NBATBB:a VBRT. See tit. Vert. 

NB DISTURBA PAS, PIM of. (Fr. 
do not hinder). A plea which a de
fendant sometimes pleads, in the 
motion of quare impedit, and by which 
he denies that he hinders the patron 
from presenting to the church, as 
alleged by the plaintilf in his decla
ration. The fo\1owing is a form of 
such a plea :_U And the said bishop 
C. D., and the said E. F., by --, 
their attorney, say that they do not 
hinlNr the said A. B. to present a fit 
person to the said church, in manner 
and form as the said A. B. hath in 
his said declaration above alleged; 
and of this the said bishop C. D. and 
the said E. F. put themselves upon 
thecountry."-Winch',Entrie'j Hog. 
Eccl. Law, 22 ; Step. on Pl. 168, 4th Bd. 

NB BXBAT RBGNO (that he leave 
not the kingdom). A writ which 
issues to restrain a person from leav
ing the kingdom. This writ is fre
quently resorted to in equity, when 
one party has an equitable demand 
against another, and that other is 
about to leave the kingdom; and it 
is only in cases where the intention 
of the party to leave can be shown, 
that this is granted.-F. N. B. 86; 
Gray', Ch. Pr. 76. 

NBGATIVB PRBGN ANT. In plead
ing, signifies the statement of a ne-

gative proposition in luch a form 81 
may imply or carry with it the ad
misaion of an affirmative. Thus, in 
an action of trespass for entering 
the plaintiff's house, the defendant 
pleaded, that the plaintiff's daughter 
gave him license to do so, and that 
he entered by that license; to which 
the plaintilf replied, that hi did not 
enter by her li_. This replication 
was held to be a negative pregnant, 
inasmuch as it might imply or carry 
with it the admission that a liunae 
""'. given, although the defendant did 
not ,nter by thalliun" j and the pro
position would therefore, in the lan
guage of ).Ileading, be said to be 
prepant with that admission, viz. 
that a license was given. A nega
tive pregnant is one of those faulta 
in pleading, which falls within the 
rule that pleadings must not be am
biguous or doubtful in meaning. In 
the above instance the plaintiff 
should have denied either the entry 
by itself, or the license by itaelf; for 
the effect of denying both together, 
was to leave it doubtful whether he 
meant to deny the Ii_, or the fact 
of the defendant'S entry by virtue of 
that license.-Step. 011 PI. 408, 409, 
4th ed. 

NBGATIVB STATUTB. See tit. 
.AjJif'fIUJtive Statute. 

NBIP or NIBP (from the Fr. Mif, 
i. e. native, natural). A bond-wo
man or female villein -La Ter1llll. 
IN la Ley. And the writ by which 
the lord claimed such a woman for 
his "'if, was termed a _it of neifty. 
-COtDIl. 

NB INIUSTB VBXBS. See tit. 
MOIIIt1'averunt. 

NBMINB CONTRADICBNTB. The 
words by which the unanimous con
sent of the members of the houses of 
parliament to a vote or resolution is 
signified.-Tomlin .. 
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NB RECIPIATUR (that it be not 
received). A caveat which a de
fendant may enter to stop' certain 
proceedings of the plaintllf, as to 
binder the plaintiff from trying his 
cause at a certain sittings in term, 
&c.-l Arc". Pro 355. 

NBW ASSIGNMBNT. From the 
very general terms in which decla
rations are framed, the defendant is 
sometimes not sufficiently guided to 
the real cause of complaint, and is 
in consequence led to apply his plea 
to a different matter from that which 
the plaintiff had in view. In such 
cases a plaintiff is obliged to resort, 
in his replication, to a mode of plead
ing termed a new arsignment, for the 
purpose of setting the defendant 
right. A new assignment, as the 
phrase imports, is an instrument in 
which the plaintiff a"i.r!' ~lresh his 
ground of complaint WIth more cer
tainty and particularity than he had 
previously done in the declaration, 
and distinguishes the true ground of 
complaint from that which the de
fendant in his plea had assumed it 
to be. Thus, in an action of trespass 
quare clausum fregit for repeated tres
passes, the declaration usually states 
that the defendant on divers days 
and times before the commencement 
of the suit, broke and entt'red the 
plaintiff's close, and trod down the 
soil, &c., without setting forth more 
specifically in what parts of the close, 
or on what occasions, the defendant 
trespassed: now it might happen 
that the defendant claimed a right of 
way over a certain part of the close, 
and in exercise of that right had re- . 
peatedly entered and walked over it; 
and it may also happen that he has 
entered and trod down the soil, &c. 
on other occasions, and in parts out 
of the supposed line of way, and the. 
plaintiff not admitting the right 
claimed may have intended to apply 
his action both to the one set of tres
passes and the other. But as from 

the generality of the declaration it 
would be consistent to suppose that 
it referred only to his entering and 
walking in that part over which he 
claimed the right of way, the defend
ant would be entitled to suppose or 
assume that it referred in tact only 
to his entering and walking in that 
line of way. He might, therefore, 
in his plea allege as a complete an
swer to the whole complaint, that he 
had a right of way by grant, &c. 
over the said close; and if he did 
this, and the plaintiff confined him
self in his replication to a denial of 
that plea, and the defendant at the 
trial proved a righ t of way as alleged, 
the plaintiff would be precluded from 

. giving evidence of any trespasses 
committed out of the line or track 
over which the defendant thus ap
peared entitled to pass. In such 
case, therefore, the plaintiff's course 
would be, in his replication, both to 
deny the plea, and also to new as
sign, by alleging that he brought his 
action not only for those trespasses, 
supposed or assumed by the defend
ant, but also for others committed 
on other occasions, and in other parts 
of the close out of the supposed track 
or line of way over which the defend
ant so claimed a right to pass; and 
such a new assignment IS usually 
called a new assignment ,~tra viam. 
-Steph. Pl. 247, 252. 

NEW TRIAL PA.PER. A paper 
containing a list of causes in whIch 
rules nisi have been obtained for a 
new trial, or for entering a verdict in 
place of a nonsuit, or for judgment 
non obstante 'llBl'edictD, or for otherwise 
varying or se~ng aside proceedings 
which have taken placl) at Nisi Prius. 
These are called on for argument in 
the order in which they stand in the 
paper, on days appointed by the 
jUdges for the purpose. 

NBW TRIAL MOTION P A.PBR. 
By the practice of the court&, motions 
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for new trial, must in general be 
made within the first four days of 
term; but when from pressure of bu
sineas or other like cause, the courts 
have not had time to dispose of all 
the applications, it is the practice to 
have the names of the causes and of 
the counsel who are instructed to 
move therein. put into a list, called 
the n81ll trial motion paper; and the 
motions are then heard and disposed 
of on the following or some subse
quent day, according to the seniority 
of counsel appointed to move therein. 
-.Arch. Pt·tlCt. 136, 8th edit. 

NBXT FRIBND. See tiL Prochein 
.Amy. 

NIBNT COMPIlISB (French nNnt, 
not or nothing, and comprl1ldre, to 
comprise, to contain, &c.) An ex·· 
ception taken to a petition as unj ust, 
because the thing desired is not con
tained in that act or deed on which 
the petition is grounded. As if one 
petitions the court to be 'put into pos
session of a house which was for
merly among other lands which have 
been adjudged to him; and the ad
verse party pleads that this petition 
should not be granted, because al
though he had a judgment for cer
tain lands and houses, yet the house 
which he F.etitions to be put into pos
session 0, is not contained among 
those for which he had judgmenL
Cowtl. 

NIBNT CULPABLB (not guilty). 
The plea of not guilty is so rendered 
in old French; and it formerly used 
to be abbreviated upon the minutes 
thus, "non (or nienl) cuL" - 4 Bl. 
889. 

NIBNT DBDIIlB. To suffer judg
ment to be bad against one by nil1l1 
dedir., signified to suffer it by not 
denying or opposing it, i. e. by de
faulL-Cowel. 

NIGBT. As to what il reckoned 
night and what day, with reference 
to the offence of burglary, it seems 
to be the general opinion that if there 
be daylight or crepweulum enough 
begun or left to discern a man·s face, 
this is considered day. And night 
is defined, or rather described, by 
some, to be when it is so dark that 
the countenance of a man cannot be 
diacerned.-l Haw', P. C. 8S0; 4 Bl. 
224. 

NIBILS or NICBILB. Such issues 
as the sheriff apposed says are worth 
nothing, and not leviable because of 
the insufficiency of the party who 
should pay them.-Lu Terma u 10 
Ley; Cowtl. 

NIBIL CAPU.T PBR BIlBVB or 
PBR BILLA I( (that he take nothing 
by hi. writ). The judgment given 
~ainst a plaintiff either in bar of 
hiS action, or in abatement of his 
wriL-Co. Lilt. 868. 

NIBIL or NIL DBBBT (h. owe. 
nothing). The plea to an action of 
debt on simple contract is commonly 
not intI.bted or nil tkbet.-8 Bl. 84S. 

NIBIL or NIL DICIT (he lilY' no· 
thing). When the plaintiff in an 
action haa stated his case in the de
claration, it is incumbent on the de
fendant, within a prescribed time, to 
make his defence and to put in a 
plea, otherwise the plaintiff will be 
entitled to have judgment by difault 
or nil dicit of the defendanL-.Arch. 
Prad. 733; 8 Bt. 296. 

NIHIL or NIL BABUIT IN T.a
NBMBNTIS. A plea to be pleaded 
in an action of debt only, brought 
by a lessor against a lessee for lears, 
or at will, without deed.-2 Li • .AI1r. 
214; Tomlin •• 

NISI PRIUS ("nleu befor.). The 
nili priUl courts are such as are held 
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for the trial of illluel of fact before 
a jury and one presiding judge. It 
is in theae courtl that the VariOUI 
dispute! and clliferencea which daily 
ariae between man and man, and 
which form the subject-matter of 
ci vii actions, 11ft heard and deter
mined. The circnmstance of the "iii 
priUl courts taking quizance of 
questionB of fact only ariaing between 
man IU\d man in his rivi.I capacity, 
occasions them to be frequently men
tioned in contradistinction to the cri
minal courts, and to the coartl Bitting 
in bane or bane. for the hearing and 
determining queations of law. Th1lll, 
a judge may be said to be Bitting in 
bane, or at nili priul; in the one case 
he would, in company with three 
other learned judges, be hearing and 
determining questions of law, which 
have been raised for the oplllion of 
the court; in the other, he would be 
presiding at the trial of some ques
tion offace which was to be submitted 
to the consideration of a jury. So 
at the assizes, a judge is said to be 
sitting in the tlili "nUl court, as 
distinguished from the crounl toUr', 
wherein the trial of {lrisoners takes 
place. The same distmction prevails 
when speaking of the peculiar quali
ficatiGns of an advocate; thus an 
advocate is frequently said to be a 
good "iii priUl lawyer, meaning 
thereby, that he pOBSesses in an emi
nent degree that peculiar learning, 
and tbose mental qualifications, more 
particularly required to attain suc
cess in the conduct and management 
of trials at nisi prius. For the origin 
of the words flili "nUl, and fur an 
explanation of the several other 
senses in which they are used, see 
the outline of an action at law, at 
the end of this Dictionary. 

NISI PRIUS RBeOR!)' See tit. 
Record. 

NISI RULB. See tits. Ru" and 
AlIIolulB Rul.. 

NOCTANTl1R (in eM fliglat.time). 
A writ so called, which formerly is
sued out of chancery, and was re
turnable in the King's Bench. Re
pealed by the 7 & 8 Oeo. +, Co 27.
C'"'lIinglaafll. 

N OLLll PROSBQUI (that M will not 
proNCulB ",. foller. up). A flolle pro
Nqui is in the nature of an acknow
ledgment or undertaking by the plain
till' in an action to forbear to proceed 
any further either in tbe action alto
gether, or as to some part of it, or as 
to some of the defendants. A nolle 
proNqui is different from a non P'I""" 
for there the plaintiff is put out of 
court with respect to all the defend
ants. If a plaintiff misconceives 
his action, or makes a mistake as to 
the party sued (as where he sues a 
f61M covert, and she pleads cooer1Ur. 
in bar, or the like) he may enter a 
noll, proNqui as to the whole cause 
of action, and proceed de novo in an
other action.-2 Arch. Pract. 1114. 

NOMINATING A 111RY. See tit. 
Striking a Jury. 

NOMINATION TO A LIVING. 
The rightl of nominating and of pre
Imting to a living, are distinct, and 
may reside in different persons. Pre
sentation is the offering a clerk to 
the bishop. Nomination is the offPl'
ing a clerk to the person who has 
the right of presentation. Thus, one 
seised of an advowson may grant to 
A. and bis heirs that whenever the 
church becomes vacant, he will pre
sent such a person as A. or bis heirs 
sball nominate. He who bas the 
right of nomination is to most pur
poses considered as tbe patron of the 
church.-Pler.d.1i29; Rog.Eecl.Law, 
Ii. 

NOMINB PmN..B (in th, name of " 
peI/a/ty). A penalty agreed to be 
paid by a person on the non-perform
ance of some specified act; and is 
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in the nature of a llecurity for the 
due performance of such act. Thus 
a further security for the payment of 
rent is sometimes agreed upon, by 
the insertion of a covenant upon the 
part of the lessee, that he will forfeit 
a certain 8um upon non-payment of 
such rent; and in this Calle the sum 
so agreed to be forfeited would be 
termed a nomine JHIt-. - W CIOdf. La"tl. 
arul Ten. 283, 4th ed.; 1 W .... Eztrrl. 
6lil, 3rd etl.; 1 Burr. 1i82; Hob. 82, 
133; Bull. N •• P. 1i6. 

NON-ABILITY. Thecircumstance 
of a man's being an outlaw, an alien 
born, or condemned in pr_uniT., 
constitutes non-abilily lUI a plaintift' 
in an action, and disables him to sue. 
-Lilt. lib. 2, c. 11. 

NON - A G B. Under twenty-one 
years of age in some C811e8, and 
under fourteen or twelve in others.
See tit. Age. 

NON ASSUMPSIT (lui hath .1Ot pro
miled). The name of a plea which 
occurs in the action of IJISU .. pail, by 
which the defendant denies that he 
urulBrtook or promiled to do the thing 
which the plaintilf in his declaration 
alleges that he did undertake and 
promise to do; and this plea operates 
lUI a denial in point of fact of the 
existence of any express promise DC 
the fact alleged in the declaration, 
or of the matters of fact from which 
the promise alleged would be in
plied by law.-Sleph. em Plead. 170, 
180. ' 

NON A88UJ(PSIT INl'RA SBX 
ANNOS (lui hal "0' promiled within 
liz '1eaT'). There are certain periods 
limIted by law within which actions 
mult be brought; in an action of 
allUmplit the period is six years; i~ 
therefore, anyperaon commences such 
an action for any thing which did not 
accrue or happen within such period 
of six years, the defendant may plead 

lIOn au_pait infra _ 0l1li1, i. e. h. 
made no such promiae within six 
years; which plea is an elfectual bar 
to the complaint; and the defendant 
in such CIUIe is said to plead the sta
tute'of limitatiollL-8 Bl. 808. 

NON-BAILABLB ACTION. An 
action in which the defendant is not 
arrested, and therefore not required 
to find bail. 

NON CBPIT (lui hal not takn). A 
plea which occurs in the action of 
replevin, in which action the plaintilf 
alleges in his declaration that the 
deCendant .. took certain cattle or 
goods of the plaintilf in a certain 
place called, &c." and this plea states 
that he dill not talce the said cattle or 
goods .. in manner and form as al
leged," which involves a denial both 
of the takin~ and oC the place in 
which the talung was alleged to have 
been; the plato. being a material point 
in this action.-Sleph. 011 Plead. 181i. 

NON-CLUJ(. The omission or 
neglect of him who ought to claim 
his right within the time limited by 
law; as within a year and a day 
where a continual claim was required, 
or within five years after a fine had 
been levied.-u. T,rmn de '" L,y. 

NON COJ(POS MBNTIS. Of un
sound mind. 

NON CON8TAT (it tIDft not appear). 
It is by no means clear or evident, 
&c. See it used in Killg v. Sainabury, 
4 Term R. 41ili, per Garrow, in argo 

NON.CUI.. An abbreviation of 
"on-culpabilia, not guilty. This plea 
of not guilty used formerly to be so 
written upon the minutea.-4BI. 339. 
See also tit. Nimt Culpab!.. 

NON DAJ(NIl'ICATU8 (not damni
fietl or hurt). This is a plea in an 
action of debt on an indemnity bond. 
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or bond conditioned .. to keep the 
plaintiff harmless and indemnified," 
&c.; it is in the nature of a plea of 
performance, being used where the 
defendant means to allege that the 
plaintift' Ita. been kept harmless and 
mdemnified according to the tenor 
of the condition.-Steph. on Plead. 
388. 

NON DBCIMANDO (not payit.g 
tith,. ~ A custom or prescription de 
non decimando is a claim to be en
tirely discharged of tithes, and to pay 
no compensation in lieu of them.-
2 BL 31. See also tit. Modua deci
ma1ldi, and tit. De non decimaruio. 

NON DBTINBT (he doll not detain). 
A plea which occurs in the action of 
deti .. et, by which the defendant al
leges that he did not detain" the said 
goods" in the plaintiff's declaration 
specified, &c. It operates therefore 
as a denial of the detention of the 
goods in question by the defendant.
Steph. Oil Plead. 175. 

NON DISTRINGBNDO. A writ 
which was formerly used in various 
causes to forbid the levying of a 
distress.-Cowel; Reg. o,.ig. 

NON EST CULPABILIS. A ge
neral plea by which the defendant 
denies the fact with which he is 
charged by the plaintif£-Le. Terrnes 
de /a Ley. See also tit. N on·cul. 

NON BST FACTUM (it is not· hi. 
deed). A plea which occurs in the 
action of dl'bt on bond or other spe
cialty, and also in covenant. In this 
plea the defendant denies that the 
deed mentioned in the declaration is 
his deed.- 3 BL 305; Steph. on Plead. 
169, 172. 

NON EST INVENTUS (he i. not 
found). When a writ is directed to 
the sheriff, commanding him to ar
rest the defendant, and he is unable 

to do 80 because he cannot find him, 
he return. the writ with an indorse
ment on it to that effect; and this is 
technically called a return of non eat 
j .. wntu •• -Arch. Prac. 208. 

NON FEASANCB (non performance). 
The omitting to do what ought to be 
done; the same as malefeallJnce is the 
doing of what ought not to be done. 
See tit. MaleftllJlOnce. 

NON IMPLACITAlIITO ALIQUBK 
DB LIBERO TENElIIENTO SINB 
BRBVI. A writ to prohibit bailiffs, 
&c. from levying a distress upon any 
man without the king's writ touch
ing his freehold.-CoweL 

NON INTROlllITTANT CLAUSB. 
A clause in an act of parliament is 
80 called, which excludes a person 
or any body of persons from exer
cising authority or jurisdiction within 
any given district. Thus, in the case 
of The King v. Sainsbury and an
other, it was held, that although by 
charter the mayor and some of the 
aldermen of London had jurisdiction 
in Southwark, yet that as the charter 
contained no non intromittant clause 
as to the justices of the county of 
Surrey, the latter had a concurrent 
jurisdiction with the former.-4 T. R. 
451. 

NON INTROKITTENDO QUANDO 
BREVE DB PRlBCIPE IN CAPITE 
SUB DOLB IlIIPBTRATUR. A writ 
which used to be formerly directed 
to the justices of the bench or in 
eyre, commanding them not to give 
one who had (under cover of en
titling the king to land, &c. as hold
ing of him in capite) deceitfully ob
tainl'd the writ called prtecipe in capite, 
the bl'nefit of the same, but to put 
him to his writ of right if he thought 
fit to use it.-Cowel. 

NON-JOINDER. The not joining 
of any person or persons as a co-
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defendant or co-plaintiff. It may 
be further illustrated by the following 
passage from Tidd's Practice: "In 
actions upon contr"ct., when there 
are several parties, the action should 
be brought by or against all of them, 
if living, or if some are dead, by or 
against the survivors; and if an ac
tion be brought by one of several 
parties on a joint contract made with 
all of them, the fIIm-joinder may be 
pleaded" in bar," i. e. the fact of all 
1M porn.. to tbe contract not having 
joi, .. in the action may be pleaded in 
bar.-TW', New p,.act. 818. 

NON MBRCBANDIZANDO VIC
TUALU. A writ which formerly 
used to be directed to the justices of 
assize, commanding them to inquire 
whether the officers of certain towns 
sold victuals in gross or by retail 
during the exercise of their office, 
contrarv to a statute then in force, 
and to' punish them accordingly.
C0W6I; Reg. Orig. 184_ 

NON MOLBSTANDO. A writ which 
lay for him who was molatta ~ontrary 
to the king's protection granted him. 
-C0W6I. 

NON OBSTANTB VBRBDICTO (not
tDithltanding the verdict). When the 
defence of the defendant in an ac
tion put upon the record is not a 
legal defence to the action in point 
of substance, and the defendant ob
tains a verdict, the court, upon mo
tion, will give the plaintUf leave to 
sign judgment notwilhstonding the ver
dict, provided the merits of the case 
be very clear; and this is called 
judgment nOn oo.tonte veredicto.-2 
.A,.ch. Pracl. 11811. 

NON OMITTAS (that you omit not). 
The clause in writs of capias and 
writs of execution, commanding the 
sheriff to "omit not by reason of any 
liberty in his bailiwick, to perform 
the act pointed out to him in the writ, 

is, from the words used therein, called 
the 'Ion omitlos claUIII.-I.Arch. Pract. 
1St. 

NON OMITTAS PROPTBR ALI
QUAM LIBBRTATBM. A writ di
rected to the sheriff, commanding 
him not to omit to execute "the king's 
process on account of any liberty or 
franchise which he would be obliged 
to enter in order to effect that object. 
This writ is seldom used now, be
cause sheriffs are usually enabled, in 
the first instance, to enter into any 
franchise or liberty by virtue of the 
non omitto, clause, which is now in
serted in writs.-l A,.ch. Pract. 154; 
Cowel. See also tit. Non omilto,. 

NON PONBNDIS IN ASSISls BT 
JURATIS. A writ which lay for 
persons who are summoned to attend 
the assizes or to sit on a jury, and 
wish to be freed and discharged from 
the same.-F. N. B. 16S; Reg. Orig. 
100. 

NON PROCBDBNDO AD ASSISAM 
RSGB IN CONSULTO. A writ to put 
a stop to the trial of a cause apper
taining unto one who is in the king's 
service, &c. until the king's pleasure 
respecting the same be further known. 
-COlD". 

NOli PROS or NON PROSBQUITUR 
(he does not prl*cut/J or follow up). If 
in the proceedings of an action at 
law the plaintiff neglects to take any 
of those steps which he ought to take 
within the time prescribed by the 
practice of the courts for that pur
pose, the defendant may enter judg
ment of non pros against him, where
by it is adjudged that he does not 
follow up (Ron prl*9uitu,.) his suit 
as he ought to do, and therefore 
ought to have judgment against him. 
Smith',.Action at Law, 60. 

NON RBSIDBNTIA PRO CLSRI
CIS RBGIS. A writ directed to the 
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ordinary, commanding him not to 
molest a clerk employed in the Icing's 
service on account of his non-resi
dence.-Reg.Orig. 

NON BANB MBKORT. See tit. 
Non Compoa Menti .. 

NON SOLVENDO PECUNU.K AD 
QUAK CLERICUB KULCTATUR PBO 
)JON RBSIDBNTIA.. A writ pro
hibiting an ordinary to take a pecu
niary mulct imposed upon a clerk of 
the Icing's for non-residence.-Cewel. 

NON-BUIT(_.tpr_tUI). A 
renunciation or giving up the suit by 
the plaintiff; and this is usually done 
on his discovering some error or de
fect, or when he finds that his evi
dence is not sufficient to maintain 
his case. The stage of the proceed
ings at which a plaintiff is non-suilBd 
is usually just before the judge has 
summed up, but it may be done at 
any tifne before the jUl1 have deli
vered their verdict. I t IS, however, 
entirely optional with the plaintiff 
whether he will submit to a non
suit or not; he cannot be compelled 
to do so, but may insist on the case 
going to the jury, and take his chance 
of the verdict. In cases however 
where it is doubtful whether the ver
dict will be a favourable one, it is 
usual for the plaintiff to choose (or 
,lut as it is termed) to be non-suited, 
because after a non-suit he may com
mence another suit against the de
fendant for the same cause ofaction, 
which may be advisable if he can 
come better prepared with evidence, 
or can otherwise repair the defect 
which was the cause of his failure; 
but if a verdict be once given, and 
judgment follow thereon, he is for 
ever barred from suing the defend
ant upon the same ground of com
plaint. - 1 Arch. Prad. 438, 46/i; 
Stephen on Pleading, 120. 

NON BUK INl'ORII[ATUB (1 am not 

iIJf.OI'fIIId). ludgment by default is 
eIther by nil dicit, that is, where the 
defendant is stated to have appeared, 
but to have said nothing in bar or 
preclusion of the aetion; or bf non 
au", informattu, where he is Bald to 
appear by attorney, but the attorney 
says that h. u tlDt informed by the de
fendant of any answer to be given. 
This latter is used only in cases 
where judgment is entered in pur
suance of a previous agreement be
tween the parties.-2 Arch. Pract. 
733; lA. renne. de fa Ley. 

NON TBNURB. A plea in bar to 
a real action, by the defendant's 
saying that he did not hold the land 
mentioned in the plaintiff's declara
tion, or at all events some part of it. 
-Cowl. 

NON-TBRII[ (non tl!rmi"tl.). The 
time of vacation between the teml8 
was formerly so called.- Lamb • .dr
cluJionomia, 126. 

NOTARY. In ancient times a no
tary was a scribe or scrivener, who 
took minutes, and made short drafts 
of writings and instruments both of 
a public and private nature. In the 
present day, liowever, he is called a 
notary public, who confirms and at
tests tlie truth of any deeds or 
writings, in order to render the same 
available as evidence of the facts 
therein contained, in any other coun
try. Some of the chief duties of 
notaries are connected with mercan
tile transactions, as in noting bills of 
exchange and promi880ry notes which 
have been presented for payment 
and dishonoured.-Ayl. PaM". 382, 
cited in Rog. Ecc. Law, /i9/i. 

NOTB 01' A FINB. The nole of a 
fine was an abstract of the writ of 
covenant and the concord, naming 
the parties, the parcels of land, and 
the agreement.-2 Bl. 31iI, See also 
tit. Fin& 
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NOT GUILTY. A plea which oc
curs in the action of trespass or tres
pass on the case u: delicto, by which 
the defendant denies being guilty of 
the trespasses, &c. laid to his charge 
in the plaintiff's declaration.-Su
phen on Pleading, 170; 1 ifrcl&. Pract. 
381. 

N OTICB OP MOTION ia Parlia
ment. See tit. Motiom ia Parlia
ment. 

NOTICBS OP Oll.JBCTIONS to P4-
tent. By the 5 & 6 Wm. 4, c. 83, 
8. 5, it is provided, that in any ac
tion brought agaiDBt any person for 
infringing any letters patent, the de
fendant on pleading thereto shall 
give to the plaintilf, and in any $cire 
facias to repeal such letters patent 
the plaintiff shall file with his decla
ration a notice of any obj ections on 
which he means to rely at the trial 
of such action, and no objection shall 
be allowed to be made on bebalf of 
such defendant or plaintiff respec
tively at such trial, unless he prove 
the objections stated in such .notice. 
The object of this notice, or particu
lar of objections, as it is sometimes 
called, is to point out to the plaintiff 

• the real nature of the objections to 
the patent which the defendant in
tends to set up upon the trial as an 
answer to the plaintifF's action, in 
order that the plaintiff may be pre
pared with the necessary evidence to 
meet such objections. It is some
what analogous to a particular of set
off, and, like it, is rendered necesssry 
on account of the generality of the 
defendant's pleas. See Bulnoia v. 
Mackensis, 6 Dowl. 215; Fi4her v. 
Dewickandanother,4 Bing.N.C. 706; 
Leafv. Topham, 14 MN.~ W. 147. 

NOVATION. The acceptance of a 
new debt or obligation in satisfaction 
of a prior existing one. Thus, it is 
said that a surety is discharged by 
the novation of the debt; for he can 

no lon!fl:r be bound for the first debt, 
for whICh he was surety, since it no 
longer subsists, having been extin
guished by the _non j neither can 
he be bound for the new debt into 
which the first has been converted, 
since this new debt was not the debt 
to which he acceded.-Pothier on Ob
ligatiou •. 

NOVBL ASSIGNMBNT. See tit. 
NftJ) Alllignrrumt. 

NOVBL DISSBISIN (a new or ,..
cent dWeilin or dupowssion). See tit. 
AlSise Iff N owl. DWeisin. 

NUDB CONTRACT. See tit. Nu.
dum Pactum. 

NUDB MATTBR. Naked matter, 
a mere bare or simple allegation of 
any thing. 

NUDUM PACTUM (I!I lIare agree
_nt). An agreement to do or pay 
anything on one side, without any 
consideration or compensation on 
the other. This is thence called a 
nude or naked Il87Itract, ('luOOm pI!Ic
tu .. ), and when not under seal (i. e. 
when it is a simple contract) is to
tally void in law, and a man cannot 
be compelled to perfurm it. - 2 
Chitty'. BL 445, and nou 9; Ct>Wp. 
292; Bull. N.P. 147. 

NUISANCB (from the Fr. nuire, to 
hurt). Any thing which unlawfully 
annoys or does damage to another is 
a nuisance. A nuisance is either 
public or private. A public or com
mon nuisance is such as affects or 
interferes with the ki~'s subjects in 
general; a private nutSBnce is such 
as only affects or interferes with an 
individual in his individual capacity. 
-3 BL 5, 6; 1M Termea de It. uy. 

NUL DISSBISIN, Plea Iff. A plea 
that occurred in real actions, by 
which the defendant denied the du-
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uirin alleged of him by the plainti1E 
-8 Bt. 80.5. 

NUL TIBL RBCORD (no lUCia re
cord). A plea pleaded in the trial 
by the record. This is only used in 
one particular instance, and that is 
where a matter of record is pleaded 
in any action, as a fine, a judgment, 
or the like, and the oPRosite party 
pleads "nul tiel recIWd, i. e. that 
tllere is no such matter of record ex
isting; whereupon issue is joined, 
which is called an issue of nul tiel 
record, and in such case the court 
awards a trial by inspection arid eXa
minatian of the record.-8 Bl. 880; 
Stephen m. Pleading, 112. 

NUL TORT, Pka of. A plea which 
a defendant pleads in a real action, 
denying the ",rm'g which the plain
tiff alleges he had done.-8 Bl. 80.5. 

NULLITY. Any thing that is null, 
void, or of no force or effect.-Lift. 
Dict. 

NULLO BABITO RBSPBCTU. No 
respect or regard being had. 

NULLUlI[ ARBITRIUlI[ (no award). 
The plea of a defendant prosecuted 
for not abiding by the award on an 
arbitration bond.-Tomlina. 

NUNC PRO TUNC (now/or then). 
When a party has omitte to take 
some step which he ought to have 
taken, as to file an affidavit, or to 
enter u~ judgment, for instance, the 
court WIll sometimes permit him to 
do it after the proper time has passed 
by for that purpose, and will allow it 
to have the same effect as if it had 
been regularly done; and this in the 
case of the affidavit is called filing it 
nunc pro tunc; or in the case of en
tering up judgment, is called enter
ing it nunc pro tunc; i. e. doing it 
now for (or instead of) then.- 1 Arch. 
Pract.84. 

NUNCUPATIVB WILL (tllttlmen
tum nuncupatl&m). A will which de
pends merely upon oral evidence, 
having been declared Dr dictated by 
the testator previous to his death, 
before a sufficient number of wit
nesses, and afterwards reduced to 
writing.-.2 BI • .500; Toller. All wills, 
however, must now be reduced into 
writing at the time they are made.-
1 Vict. c. 26, I. 1. 

NUPBR OBIIT (he died latlly). A 
writ that lay for a co-heir who had 
been deforced by her co-parcener of 
lands or tenements, of which their 
grandfather, father, brother, or other 
common ancestor had died seised in 
fee simple.-F. N. B. 197; Cowel. 

NURTURB, Guardiana for. Are 
the father or mother until infants at
tain the age of fourteen years; and 
in default of father or mother, the or
dinary usually assigns some discreet 
person to take care of the infant's 
personal estate, and to provide for 
Its maintenance and education.-I 
BI.46I. 

o. 
OBBDIBNTIA. Said formerly to 

have signified a rent; but in the 
canon law is used for an office or an 
administration of an office.-Cowel. 

OBJBCTIONS TO PATBNT. See 
tit. Notice of 0/UectioRi. 

OBLATA. In the exchequer sig
nified old debts brought together 
from former years, and added to the 
present sheriff's charge. It also sig
nified gifts made to the king by any 
of his subjects. -Cowe!. 

OBLIGATION (obligatio). An obli
gatian or bond is a deed whereby a 
person obliges himself, his hell'B, 
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executors, and administrators, to pay 
a certain BUm of money to another 
at an appointed day; and ~e who 80 
obliges himself, or enters mto such 
bond, is tt'rmed the obligar, and the 
party to whom he 80 obliges, or binds 
himself, is termed the ob/ip.-2 Bt. 
340. See also tit. Bond. 

OBLIGOR and OBLIGBB. See tit. 
Obligation. 

OCCA8IO. According to Spelman 
means an impediment. It al80 sig
nifies a tribute which the lord im
posed on his vasaals or tenants; and 
oc~o.imlari sitr.lified to be so loaded 
pr charged WJth tributes or penalties. 
-Spelman; Cowel. 

OCCUPANCY. Is defined to be 
the "taking po_ion of those 
things which before belonged to no
body;n hence the titl~ wbi~h a per
IOn so acquires in thmgs 18 call,:d 
title by occupancy. Occupancy IS 
frequently divided into gmeral and 
special occupancy. General occu
pancyoccurred where a person was 
tenant pour au"" N, and died du
ring the life of the cestui qu. N, 
in which case the person who first 
entered on the land after his death 
might lawfully retain JIOIIIIe!I8ion 
thereof, as long as the ceilul que 
vie lived by right of occupancy, be
cause it belonged to nobody. Spe
cial occupancy occurred where a.n 
estate was limited to a man and hiS 
heirs, or the heirs of his body du~ng 
the life of another person, by which 
the heir or heirs o'f the body of such 
grantee might enter on the de!lth of 
the ancestor, and hold poBSes8lon as 
• pecialoccupant; having an exc~~ive 
right, by the terms of the ongmal 
contract, to occupy the lands during 
the residue of the estate granted.-l 
Cruiaa, 114; 2 BI. 268. 

OCCUPANT. See tit. Oceupa,cy. 

OCCUPAVIT. A writ that lay 

for him who was ejected out of hi. 
lands or tenements in the time of 
war.-Cowl. 

ODIO BT ATIA. An old writ men
tioned in the stat. of Westm. and 
was directed to the sheriff, to in
quire whether a man committed to 
prison on suspicion of murde~ ~as 
committed on just cause of S~lclon, 
or only out of malice. And If upon 
an inquisition it were found t~st he 
was not guilty, then another wnt was 
directed to the sheriff to bail him.
La T""lIa th la lAy. 

OPPBNCB (thlictum). Offences are 
either capital or not capital; capital 
offen(,eB are such as inflict the pu
nishment of death on the offender, 
such as high treason, felony, &c. 
Offences not capital are th08.e of a 
less important nature, and which are 
generally termed miatNmeanor •• -4 81. 
237. 

OPPICB (officiu"!). An offi~e i. 
defined to be the nght to exercl8e a 
public or private employment, and to 
take the fees and emoluments be
longing there~; an~ it is considered 
in law a species of mcorporeal here
ditament.-2 Bt. 36. 

OPPICB, 1nquat ~(. An inquisi
tion or inquest of office is an inquiry 
made by the king's officer, his sheriff, 
coroner, or escheator, by virtue. of his 
office (virtu" officii) or by wnt sent 
to him for that purpose, or by com
missioners specially appoin~d, con
cerning any matter that entitles the 
king to the possession of lands or 
tenements, goods or chattels, &c • 
This inquiry is made by ajury formed 
of an indefinite number of persons; 
it used formerly frequentlr to be 
made during the existence 0 the mi
litary tenures, but is now grown 
almost out of use.-3 Bl. 267. For 
further information on this Bubject 
Bee tit. 1nqll,lI. 

o 
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OPPICUL or OPPICUL PRIl{
CIPAL. A judicial officer of higb 
ecclesiastical authority in tbe lro
vince of Canterbury, appointe by 
and under tbe authority of the arch
bishop. He bas extraordinary juris
diction in almost all ecclesiastical 
causes, and all manner of appeals 
from biabops and their surrogates are 
directed to bim. His ordinary juris
diction extends throughout the whole 
province of Canterbury; but his ci
tation, except upon appeal, or by 
letters ofrequest, is confined to his 
own diocese. This office was at one 
time separate from that of the Dean 
of the Arches Court of Canterbury; 
but as the two courts met at the same 
place (fonnerly Bow Church, .d' .Ar
I:Ubua), and the Dean of the Archa 
frequently performed the duties of 
the ofJicial, m the course of time they 
became, and ever since have re
mained, completely united and iden
tified. The court of the official 
principal is therefore called the 
Arches Court of Canterbury, and is 
of very ancient origin, baving sub
sisted before the time of Henry II. 
It is held in ~be hall belonging to 
the College of Civilians, or Doctors 
of the Civil Law, at Doctors' Com
mons.-Burn', Ece. L. tit. ".Arcka;n 
1 Hag. 48; 1 Shl1W. 251; 41mt. 337; 
2 Lee, 287; Roger." Ecc. LaID, tit. 
"Archa." 

OPPICIARIIS NON PACIENDI8 
VBL AMOVENDI8. A writ directed 
to the magistrates of a corporation, 
commanding them not to make such 
a man an officer, and to put him out 
ofthe office which he"holds, until in. 
quiry be made into his character.
Reg. Orig. 126; CDIDBI. 

OPPICIO, Oath Ez. An oath for
merly administered to persons, by 
which they might be compelled to 
to confess, accuse, or purge them
selves of any criminal matter or 
thing, by which they might be liable 

to any censure or punishment. This 
oath was made use of in the spiritual 
courts as well in criminal cases of 
ecclesiastical cognizance, as in mat
ters of civil right; but was abolished 
with the high commission court by 
stst. 16 Car. 1, Co 11.-3 Bt. 101, 
447. 

OLBRON LAW8 (lega olearBnlB'). 
The laws made by Rich. I, when at 
OJeron, relating to maritime affairs. 
- La Termu d, III Ley j Co. Lilt. 
260. 

ONBRANDO PRO RATA POR
TIONI8. A writ that lay for a joint 
tenant, or tenant in common, who 
was distrained upon for more rent 
tban his proportion of the land ren
dered him liable to pay.-CDlDBI. 

o NI. It was the custom in the 
exchequer, as soon as the sherift' en
tered upon his accounts for issues, 
amerciamenta, and mesne profits, to 
mark upon each head 0 Ni. which was 
the short for olUJretur nili habet suffi
cienlem IZOIUJrIItinnem (let him be 
charged unless he has a sufficient 
discharge), and forthwith he became 
the king's debtor, and a debt was set 
on his head.-Lu TerlllBl de III Ley. 

ONU8 Ep18COPALB. Ancient 
customary payments from the clerp
to their dlocesan bishop.-See tit. 
Epilcopalia. 

Ol{U8 PROBANDI. The burden ot 
proving. Thus the onus probandi is 
said sometimes to lie on the plailltilF, 
and sometimes on the defendant, i. e. 
the burden or obligation of proving 
the thing in question. 

OPBNING A COMMI88ION. En
tering upon the duties under a com
mission, or commencing to act under 
a commission, is so termed. Thus, 
the judges of assize and nisi prius 
derive their authority to act underor 
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by virtue of commissions directed 
. to them for that purpose; and, 

when they comllleJl~ acting under 
the powers 80 committed to them, 
they are said to open the commis
sions; and the day on which they 
80 commence their proceedings is 
thence termed the commiarion day of 
the assizes. 

OPBNING A RULB. The act of 
restoring or recalling a rule, which 
has been made absolute, to its 
conditional state, as a rule nisi, so 
as to admit of cause being shown 
against the rule. Thus, when a rule 
to show cause has been made ab
solute under a mistaken impression 
that no counsel had been instructed 
to show cause against it, it is usual 
for the party, at whose instance the 
rule was obtained, to consent to have 
the rule opened; by which all the 
proceedings subsequent to the day 
when cause ought to have been 
shown against it, are in effect nulli. 
fied, and the rule is then argued in 
the ordinary way. 

OPBNING PLBADINGS. In trials 
at Nisi Prius, it is the practice for 
the plaintiff's junior counsel to state 
briefly the substance and effect of 
the pleadings in the cause, in order 
that the jury may know what are the 
issues Ilbout to be tried, and this is 
termed" opening the piMuling .... 

OPTION. The archbishop has a 
customary prerogative when a bishop 
is consecrated by him, to name a 
clerk or chaplain of his own to be 
provided for by such suftioagan 
bishop; in lieu of which, it is now 
usual for the bishop to make over 
by deed to the archbishop, his exe
cutors and assigns, the next pre
sentation of such dignity or benefice 
in the bishop's disposal within that 
see, as the archbishop himself shall 
choose, which is therefore called his 
opCioll.-l BL 381; Cowl. 

OPTION AL WRIT. Original 
writs were either optional or pe
remptory, or, in legal language, were 
either a prtecipe or a Ii Ie feeerit .,
cumin. The prfl!cipe or optional writ 
was in the alternative commanding 
the defendant to do the thing re
quired, or show reason why he has 
not done it.-3 Bl. 274-

ORATOR. The plaintiff in a bill 
in chancery, when addressing or pe
titioninl{ the court, styles himself 
"orator, ' and, when a woman, "ora
triz." 

ORATRIL See tit. Orator. 

ORDBAL or ORDBL (ordalium). 
The most ancient species of trial 
was that by ordeal, which was dis
tinguished by the appellation of ju
dicium Dei, and sometimes by vulgaril 
purgatio, to distinguish it from the 
canonical purgation, which was by 
the oath of the party. It was of two 
kinds: fire ordeal and water orckal; 
the former being confined to persons 
of rank, the latter to the common 
people. Fire ordeal was performed 
either by taking up in the hand a 
piece of red hot iron of one, two or 
three pounds weight, or else by 
walking barefoot and blindfold over 
nine red hot ploughshares, laid 
lengthwise, at unequal distancf'S; and 
if tlle party escaped unhurt he was 
acijudged innocent, if otherwise he 
was condemned as guilty. Water or
deal was performed either by plung
ing the bare arm up to the elbow in 
boiling water, or by casting the sus
pected person 'into a river or pond 
of cold water: and if in the former 
instance his arm was burned, or if in 
the latter instance he floated without 
anr action of swimming, itwas deemed 
eVIdence of his guilt; if otherwise, 
of his innocence.--4 Bl. 342; 1M 
Termel u fa Ley. 

ORDBPPB or OEDBUB (from -the 
02 
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Saxon lire, i. e. metal, and delfa .. , i. e. 
to dig out). Signifies a liberty by 
which a man claims the lire found in 
his own ground.-Cowl. 

ORDB., JuIlge'a. See tit. 8 __ • 
and Order. 

ORDBR8 OP TBB DAY. Members 
of the House of Commons who wish 
to propose any question, or to" move 
the house," as it is termed, must, in 
order to give the house due notice of 
his intention, state the form or nature 
of his motion on a previous day and 
have it entered in a book termed the 
I1NI.er book; and the motions 80 en
tered, the house arranges shall be 
considered on particular days, and 
such motions or matters, when the 
day arrives for. their being consi
dered, are then termed the "l1I'thr. 
tf tlul dag."-Mag on Pari. 

ORDINANCB OP PARLIAJ(BNT. 
Sir Edward Coke says that an ordi
nance of parliament is to be distin
$Uished· from an act of parliament, 
masmuch as the latter can be only 
made by the king and a threefold 
consent of the state, whereas the for
mer may be ordained by one or two 
of them.-Cowe/. 

ORDINARY (l1I'diIlIJrill'). In the 
civil law signifies any judge who has 
authority to take cognizance of causes 
in his own ri~ht, and not by depu
tation. But m the common law it 
signifies the bishop of a diocese, 
though more frequently a commis
sary or official of the bishop or other 
ecclesiastical judge who has judicial 
authority within his jurisdiction.
Stat. Wilt. c. 2, 19, 31; Co. lib. 9, 36. 

ORDINARY OP NBWGATB. A 
divine who is appointed to attend 
the condemned criminals in that pri. 
son, to prepare them for death, &c. 

OaGALLOU8 or ORGUILLOV8 

(from the French I1I'gui/, pridll).· 
Proud or high-minded. This word 
ia used by some of our old law 
writers.-Co/llel. 

ORIGINAL WRIT. An original 
writ was the process fonuerly in use 
for the commencement of personal 
actions. I t was a mandatory letter 
from the king, issuing out of chan
cery, sealed with the great seal, and 
directed to the sheriff of the county 
wherein the injury was committed, 
or was supposed to have been com
mitted, requiring him to command 
the wrong doer or accused Jlarty 
either to do justice to the plamtiff, 
or else to apJlear ili court, and answer 
the accusatton against him. This 
writ is now disused excepting in the 
actions of ejecunent and replevin; 
the writs of .ummon. and copial being 
the llrocess prescribed by the Uni
formity of Process Act for com
mencing personal actions. - 3 BI. 
272; 1 A.rch.. Pract. 2, 3. 

OlUGINALIA. The records or 
transcripts sent to the treasurer's re
membrance office out of chancery 
are so called, in contradistinction· 
to reCl1l'da, which contains the judg
ments and pleadings in suits tried 
before the barons of that court.
CmDtl. 

·ORPHANAGB PART. That por
tion of an intestate's effects wflich 
his children are entitled to by the 
custom of London.-2 BI. S18, S19. 

OUSTBD (from the Fr. oUiler, to 
put out). To be removed or ~ut 
out; thus OUiter of the freehold mg
nifies being put out of possession of 
the freehold; DUlled of an estate for 
years, signifies being turned out 
from the occupation of the land 
during the continuance of the term. 
-3 HI. 198. 

OVSTBa. See tit. OUlted.. 
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OUSTBR LB MAIN (ttl remove the 
lIand). When the male heir arrived 
at the age of twenty-one, or the heir 
female at sixteen, they might sue out 
their livery of OUlter ,. main; that is, 
the delivery of their lands out of their 
guardian's hands.-2 Bl. 68,69. See 
also tit. LilJ/lry. ' 

OUSTBR LB MBR (beyond tit, _). 
A cause of excuse or essoin which a 
man alleged for not appearing in 
court when summoned, VIZ. that he 
was beyond the seas.-C_L See 
also tit. ElIOin. 

OUT 01' COURT. He who has no 
legal status in court is said to be 
" out of court," i. e. he is not before 
the court. Thus, when the plaintiff 
in an action, by some act of omission 
or commission shows that he is un
able to maintain his action, he is 
frequently said to put himself " out 
of court." 

OUT - DWBLLBRS and IN
D W B LL B R B. A distinction some
times arises between persons who 
occupy land and dwell in one and 
the same parish, and such as occupy 
land in one parish and dwell in ano

, ther; the former being called ill-

dIDfJUer., and the latter out-dweller •• -
See 14 Mlle. 8r W. 393. 

OUTBR BAR. Barristers at law 
are divided into two classes, viz.: 
queen's counsel, who are admitted 
within the bar of tbe courts, in seats 
,specially reserved for themselves; 
and junior counsel, who sit withollt 
the bar; and the latter are thence 
frequently termed barristers of the 
.. outer bar," or "utter barristers," 
in contradistinction to the former 
class.-See also tit. Utter-BarrUtel·,. 

OUTPANGTUBP. See tit.1nfang
,hef. 

OUTLAWRY (utlagaria). The pro-

cess or putting a man out of the 
protection of the law, so that he is 
Incapable to bring an action for re
dress of injuries; and it is also at
tended with a forfeiture of the party's 
goods and chattels to the king.- 3 
BL 284; LII Term •• tIs 14 Ley. 

OUTSTANDING TBRMS. See tit. 
Term. 

OVBLTY 0. SBRVICBS. Equality 
of services; as when the tenant pa
Nvail owed as much to the mlln, /en'd 
as the mesne lord did to the lord 
paramount.-Cowe/. 

OVBR. See titles Holdillg 0lJ/II' and 
Pl«uling 01."". 

OVBR VBRT. See tit. Vert. 

OVBRCYTBD (from the Sax. ofer, 
over, above, and cythan, to offend). 
A person convicted of a crime.
Cow./. 

OVBRT (Fr.) Open,&c. Thus an 
overt act (factum opertum) signifies 
an open or manifest act, such as 
can be manifestly proved.- 3 II1,t. 
12; Cowel. 

OVRBB (from the Fr. reuvr,). 
Any acts, deeds or works.-8 Rep. 
131. 

OWBLTY. See tit. Ovelty of &r
vic ... 

OWLlll'G. Tbe offence of trans
porting wool or sheep out of the 
kingdom, to the detriment of its sta
ple manufacture; so called from its 
being usually carried on in the night. 
-MiTT. e. 1, sec. 3 ; 4 BL 164. 

OYBR (to hBar). This werd, says 
Dr. Cowel, seems formerly to have 
signified what our word alii" does 
now; sed quere, as to oyer of deeds, 
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and oyfft and tenninfft. See the two 
following titles. 

OYBR OF DBBDS A.ND RBCORDS. 
Hflariflg of deeds and records. ThUB 
when either par~ in an action al
leges any deed, he il in general 
obliged to make profert of such 
deed; that is, to produce it in court 
simultaneously with the pleading 
in which it is alleged. When oral 
pleading was in practice, the deed 
was actually produced in court, but 
now it consists merely of a formal 
allegation that he shows the deed in 
court; it being in fact retained in 
his own custody. When profert is 
thus made by one of the parties, the 
other, before he pleads in answer, is 
entitled to demand oyer, that is, to 
Mar it rlGd, and this, either for the 
purpose of enabling him to ascertain 
the genuineness of the alleged deed, 
or of founding on some part of its 
contents (not set forth by the ad
verse party), some matter of answer. 
Oyer of records was of the same na
ture, being a demand to hflar any re
cord read which had been alleged in 
the pleading of the opposite party; 
but this is not now granted of a re
cord, and can be had only in the cases 
of dud., probate., and /etter, oj' admi
,,"lration, &c.-Stephen on Pleading, 
74, et uq.; 2 A.rch. Pract. 1069. 

OYBR A.ND TBRIIlINBR (from the 
Fr. ouir, to hear, and terminer, to de
termine). A commission of o!Jer and 
terminer is a commission under the 
king's great seal, directed to certain 
persons, among whom two common 
law judges are usually appointed, 
empowering them to hNr and deter
min. treasons, felonies, robberies, 
murders, and criminal offences in 
general.-4 Bl. 269. See Jtt.tice, 
t! Oyer and Terminer, under tit. JUI
tice •• 

0, YBS. It is said to be a cor
ruption of the French oyea, i. e. hear 

ye; and is sometimes used in courts 
by the public crier, to command at
tention when a proclamation is going 
to be made.-L .. Terme. dB la Ley. 

p, 

PUNB FORT BT DURB (Fr. 
punishment strong and leVere). A 
special punishment for those who, 
being arraigned for felony, refused to 
put themselves upon the ordinary 
trial of God and the country, and 
are, therefore, considered as mute in 
the interpretation of the law. ThiJ 
punishment was vulgarly called press-
109 to death.-Brilto'I,ll; Le& T,rm .. 
dB to Ley. 

PAIRS. See tit. Pairing off. 

PURING OFF. Members of the 
House of Commons cannot vote upon 
any question unless they are them
selves present when the question is 
put. When, therefore, a member 
wishes to absent himself from the 
house, and at the same time is anx
ious not to diminish the strength of 
his party by the loss of his vote 
during his absence, he seeks out 
some member of the opposite party 
who is also anxious to absent him
self, and by mutual agreement, the 
two (or "pair" of) members arrange 
to be absent at the same time, the 
effect of which, of course, is, that on 
all questions which occur during their 
absence, a vote is neutralized on each' 
side; and thus, the relative numbers 
on any given division are precisely 
the same as if both members were 
present. This system is known by 
the name of "pair.," and mem
bers acting under this arrangement 
are thence said to "pair off" upon 
any question in which a division of 
the house takes place during their 
absence. 
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P AlB (Fr. eounC7'y). A trial pet' 
pais signifies a trial I1y the cOllnC7'y, 
or, as it is more commonly called, I1y 
jury. An assurance by matter in 
pais, or deed, is an assurance trans
acted between two or more private 
persons in pais (in the country), i. e. 

• upon the very spot to be transferred. 
-2 BI. 294. Matter ill pais seems 
to signify matter of fact, probably so 
called because matters oC fact are 
triable by the country, i. e. by a jury. 
- See Doha"" v. DobIon, Ca. Temp. 
Hard. 19; SatiderllOn v. Collman, 4 
Scott', N. R. 649, pet' Ti,ulal, C. J.; 
Stepla. Pl. 222. 

PALACB COURT. See tit. Mar
.hallea. 

P AL.A.TINB. See tit. COIlntW Pa
latine. 

P ANDBCTB. The books of the civil 
law compiled by Justinian are 80 
called.-1 BI. 81 j Cowel. 

PAN B L (panella). The slip of 
parchment on which the sheriff re
turns the name of the jurors to serve 
on a jury is 80 called. See also tit. 
1mpallnel. -

PAN I B R (panetarius). Is an at
tendant or domestic who waits at 
table and gives bread (pania), wine 
and other necessary things to those 
who are dining. The phrase was in 
familiar use amongst the Knights 
Templars, and from them has been 
handed down to the learned societies 
ofthe Inner and Middle Templu, who 
at the prelK'nt day occupy the halls 
and buildings once belonging to that 
distinguished order, and who have 
retained a few oC their customs and 
phrasea. II From the time of Chaucer 
to the present day, the lawyers have 
dined together in the ancient hall, as 
the military monks did before them, 
and the rule of their order requiring 
• two and two to eat together,' and 

all the fragments to be given in brlJoo 
therly charity to the domestics, ia 
observed to thia day, and has been 
from time immemorial The attend
ants at table, moreover, are still called 
• panier.,' as in the days ofthe Knighta 
Templars."-Addiaoll'a Knight. Tem
plar.; Dueange, Glou • .. PanetariUl." 

PANNAGB or PAWNAGB (panna
gium). Words used by our law writers 
to signify the money which the &gis. 
tors of the forest collect for the feed
ing of swine within the forest; and 
sometimes it ia used for the food itself. 
-Lea Termea de Ia Ley. 

P APBR Boolt. An issue in law 
(or demurrer) when copied on paper 
Cor the purpose of dehvering to the 
judges, IS called a paper book, or a 
demurrer book.-3 Bl. 317. 

P APBR DA YB. Particular days in 
each term set apart for hearing the 
argument of such demurrers and spe
cial cases as have been duly put down 
in the paper for argument.-Bagley·, 
Pr.47. 

PAPBR OPPICB. An office at 
Whitehall for the custody of public 
papers, writings, &c.-Cawel. 

PARAGB (paragium). Equality of 
name, blood, or dignity: but is more 
especially applied to equality in the 
partition of an inheritance between 
co-heirs; hence the word disparage. 
-11mt. 166. 

P ARAGIUK. See tit. Parage. 

P ARAKOUNT (from the Fr. par 
and mtmler). The IUpnme lord of a 
fee, in contradistinction to the me'1I8 
lord, :who hel~ of 80me superior under 
certam servlCea. - F. N. B. 136 i 
Cowel. 

PARAPHBRNALIA (from the Gr. 
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waro\, besides, and .. ,w, dower, i. e. 
something to which the wife is en
titled over and above her dower). 
Under the tenn parapherntllia are in
cluded such apparel and ornaments 
of the wife 88 are suitable to her con
dition in life. Thus, pearls and 
jewels, usually or sometimes worn by 
the wife, although articles of mere 
ornament, have been held to fall 
within the term pamphtrnalia; and 
in the case of Mang.y v. Hung.rjord, 
the widow claimed her gold watch 
and several gold rings as parapher
nalia, which had been given to her 
at the funerals of relations, and they 
were decreed to her.-2 Eq. Ca. Abr. 
lli6, ito marg.; 2 Roper on HUlband 
and Wife, 140, 141; Com. Dig. tit. 
Baron arid Feme, F. 3; 2 Bl. 43li, 
436. 

PARAVA.IL (from the Fr. par and 
avayler). Tenant paravail signified 
the lowest tenant of land, being the 
tenant of a mesne lord: he was so 
called because he was supposed to 
make avail or profit of the land.
Cuwel; 2 Bl. 60. 

P ARCBNBRS. See tit. Coparceners. 

PARCENARY. The holding of 
lands jointly by parcener. or coparce
ner.. See tit. Coparcener •• 

PARCO FRACTO. A writ that lay 
against a person for breaking open a 

. pound and taking out the beasts which 
were therein lawfully impounded.
F. N. B. 100. 

PARES. Equals, freeholders, peers, 
&c. 

PARE (parcua). The word com
monly signifies an inclosure; but to 
constitute a legal park, or rather a 
park in the eye of the law, it must 
have been made so by the king's 
grant, or at least by immemorial pre-

scrlption.-2 Bl. 38; 1M T.rmt. J. 
ItJ Ley. 

P AREBOTB. To be quit of in
closing a park or any part thereo£-
4 Co. Imt. 308. 

PARLIAMENTARY AGBNT~ • 
Persons who act as solicitors in 
promoting and carrying private bills 
through parliament. They are usu
ally attorneys or solicitors, who con
fine their practice to this particular 
department. 

PARLIAMBNTARY TAXES. Such 
taxes as are imposed directly by act 
of parliament, i. e. by the legislature 
itself, as distinguished from those 
which are imposed by private indi
viduals or bodies under the authority 
of an act of parliament. Thus, a 
sewers' rate, not being imposed di
rectly by act of parliament, but by 
certain persons termed commiasioners 
of sewers, is not a parliamelltary tar; 
whereas the income and window taxes, 
which are du:ectly imposed, and the 
amount fixed by act of parliament, are 
parliamentary taxes. - Palmer v. 
Ear;'1&, 14 Me •• ~ W. 428. 

PARLIA.MENTUM INDOCTUM. 
The parliament held at Coventry, 6 
Hen. 4, was called parliamentum in
Joctum, or the lack-learning parlia
ment, because no apprentice or other 
man of the law was permitted to be 
elected a knight of the shire therein • 
-411111.48. 

PAROL (Fr. signifying IDOTd •• puch, 
&c.) This word signifies verbal, in 
contradistinction to that which is 
written. Thus, a parol agreement 
signifies an agreement by word of 
mouth; parol evidence aignifies evi
dence by word of mouth, in contra
distinction to written evidence. The 
pleadings in an actilm are also in our 
old law French denominated the par •• 1, 
because they were formerly actual 
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dud tIO« pleadings in court, and not interest which persons concerned in 
mere written allegations as at pre- shipping matters have therein.-
aent.-3 Bl. 293, 369. Cunningham. 

PAROL DBMURRBR. A plea to 
stop or stay the pleadings in an ac
tion: the phrase is thus used by 
Blackstone. In many real actions 
brought by or against an infant under 
the age of twenty-one years, and also 
in actions of debt brought against 
bim, as heir to any deceased ancestor, 
either J?arty may suggest the non-age 
of the mfant and pray that the pro
ceedings may be deferred till his full 
age or (in our legal phrase) that the 
infant may have his age and that the 
parol may demur, that is, that the 
pleadings may be stayed; and then they 
shall not proceed till his full age, 
unless it be apparent that he cannot 
be prejudiced thereby. This plea of 
parol tMmUTTer was abolished by the 
stat. 11 Geo. 4 & 1 Wm. 4, c. 47, 
8. 10.-2 Arch. Pract. 936; Fi7lch, L. 
360. 

PAROL EVIDBNCB. See tit. 
Parol. 

PARSON (persona). In its legal 
acceptation signifies the rector of a 
parochial church. He is called par
son, persona, because by his person 
the church, which is an invisible 
body, is represented. - Co. Lilt. 300a, 
NC. 528; 1 Bl. 384. 

PARSON IMPARSONBB. When a 
clerk is. not only presented but insti
tuted and inducted into a rectory, he 
is then, and not before, in full and 
complete possession, and is called in 
law persona impersonata, or parson im
personu.-Co. Litt. 300; 1 BI.391. 

PARTES FINIS NIBIL BABU
BRUNT (the parties to the fine had 
nothing). An exception taken against 
a fine levied.- Cowel. 

P ABT QWNBBS. A sort of joint 

PARTICULAR ESTATB. A limited 
legal interest or property in lands or 
tenements, as distinguished from the 
absolute property or fee simple there
in, is usually so termed; and he who 
holds or enjoys such a limited interest 
therein is thence sometimes called 
the particular tllnant. ThUB, if A. has 
the absolute property or fee simple 
in certain lands, and he dlljlises them 
to B. for a term of seven years, the 
legal interest which B. would thus 
acquire therein would be called the 
particular estate wi th reference to A.' s 
estate in fee simJ?le; i. e. it would be 
·a particle or portIon carved or taken 
out of A.'s fee. See also tit. R,
maintMT.-2 Bl. 164. 

PARTICULAR TBNANT. See tit. 
Particular Estate. 

PARTICULARS OP DEMAND. See 
tit. DiU uf Particular .. 

PARTICULARS OP OB3BCTION. 
See tit. Notic, l!f' Oldertions. 

P ARTIBS or PRIVIES. Parties to 
a deed or contract are those with 
whom the deed or contract is actu
ally made or entered into. By the 
term priuies, as applied to contracts, 
is frequently meant those between • 
whom the contract is mutually bind
ing, although both are not literally 
parties to such contract. Thus in 
the case of a lease, the lessor and 
lessee are both parties and privies, 
the contract being literally made be
tween the two, and also being mutu
ally binding; but if the lessee sssign 
his interest to a third party, then a 
privity arises between the assignee 
and the original lessor, although such 
assignee is not literally a party to the 
originallease.-See also tit. Priviel. 

05 

DigitIZed by Google 



PAR ( 298 ) PAY 

PARTITION (partilio). The dividing 
of lands held by joi'.'-t tenants, COfar
ceners, or tenanta m common, mto 
diatinct portions, BO that they may 
hold them in severalty: and the in
Itrument by which this parlitioq or 
division is effected is called a deed of 
partilion.-4 Cmi .. , 83. 

PARTITION. PACIBNDA. A writ 
that lay for those who held lands p'·o 
indilliro, and wished a division of them 
to be made, against those who re
fused to ~in in partition of the same. 
-COID'1. 

PARTY AND PARTY, Betwlm. 
This phrase signifies between the con
tending parties in an action, i. e. the 
plaintiff and defendant, aa . distin
guished from the attorney and hie 
client. These phraaes are commonly 
used in connection with the subject 
of costa; and in order to give a J;lre
cise idea of their scope and meamng, 
it will be necessary to consider briefly 
the name of costa. All the charges 
and expenses which the attorneys in 
a cause are put to, the one in and 
about the prosecuting, and the other 
in defending an action at law, come 
under the general denomination of 
costa. Such of these charges and 
expenses as are n_rily incurred 
in the prosecuting and delimding the 
action, and which arise aa it were out 
of the proceedings themselves, are 
denominated COIls iq the cause, the 
payment of which usually devolves 
upon the defeated or unsuccessful 
party. In addition to these, there 
are others, which, though not arising 
directly out of the proceedings them
selves, are usually paid by each party 
to his own attorney, whatever may 
have been the result of the cause, and 
these are commonly called costa as 
bttween attorney and client, as diatin
guished from the costa in the cause, 
or, as they are BOmetimes called, costa 
aa between paflCy and party. 

P All, To. To go, to be tranl~ 
ferred, to be conveyed. Ez. gr. By 
a conveyance of a house do the fix
tures pass? i. e. do they go, or are 
they conveyed, aa part and parcel of 
the house? Again, does the fee pa .. 
under the word " estate ," i. e. does 
the fee simple in land become trans
ferred, or pass away under the term 
" estate'" 

P AS8ING ACCOUNTI. When an 
auditor, appointed to examine into 
any accounta, certifies to their cor
rectness, he is said to " pass" them l 
i. e. they pall through the examina
tion without being detained or sent 
back for inaccuracy. 

PAllING RBCORD. When the 
proceedings are entered upon the 
nisi prius record, it is taken to the 
maater's office, and is there examined, 
or supposed to be examined by the 
proper officer, who then signs it; and 
the record is then said to be " passed." 
-Boote', Suit at Law i Lush', Pro i 
&11. Pr. 

P A TBNT. See tit. Letter, PateR,. 

PATRON (patron",). He who has 
tbe right, title, power, or privilege of 
l1resenting to an ecclesiaatical bene
fice. See tit. Advowlon. 

P A UPBRI8 FORMA.. See tit. 
Forlna Pauperil. 

PAWNAGE. See tit. Pannlige. 

PAYMBNT OP MONEY INTO 
COURT. When the defendant, in an 
action brought for a given sum, ad
mita either the whole or a part of 
the plaintiff's claim, he often, with 
the view of preventinJ the plaintiff 
from further maintaimng hie action, 
pleads what is termed a "plea of 
payment into court," by which he 
alleges that he brings a sum of mo
ney into court ready to be paid to 
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the plaintift' if he will accept the 
lIIUIIe, and that the plaintift' has no 
claim to a larger amount; and this 
plea is accompanied by an actual 
payment of the specified sum into 
the hands of the proper officer of the 
court, where the plaintiff, upon ap
plication, may obtain it. Should the 
plaintiff, after this, proceed with the 
action, he does so at the peril of 
being defeated, unleas he ahould, 
upon the trial, prove that a further 
mm BtiH rem81111 due to him from 
the defendant. 

PBACB OP GOD AND THB 
CHURCH (pa:r D,i at ecc/'Iic). An
ciently meant to signify that rest and 
cetlll8tion which the king's subjects 
had from trouble and suit of law be
tween the term& -S""/III4" j C_I. 

PBCULU.R (Fr. ,,"ulilr, i. e. pro
per, private, one's own). A par
ticular parish or church that has Ju
risdiction within itself for granting 
probates of wills, &c. exempt frOID 
the ordinary or bishops' court& The 
eourt tf JI"CUlillr' is a court annexed 
to the court of arches, and has juris
mction over all thoae parishes dis
persed through the province of Can
terbury, in the midst of other dio· 
ceses, which are exempt from the or
dinary juriadiction and subject to the 
metropolitan only, in which court all 
eccleslastical causes arising within 
these p«uUar or exempt jurisdictions 
are originally cognizable.-3 BI. 66; 
:U, Tmna lis 10 :Uy. 

PBCUNIARY CAUDS. Such as 
ariBe either from the withholding ec
clesiastical dues, or the doing or neg
lecting some act relating to the church 
whereby some damage accrues to the 
plaintift'; towards obtaining satis
faction for which, he is 'permitted to 
institute a suit in the spiritual court. 
Such, for inBtance, are the subtrac
tion and withholding of tithes from 
the parson or vicar; the non-pay-

meat of ecclesiaatical tluu to the 
clelJQ', as pensions, mortuaries, com
poaiuons, and the like.-3 RI. 88, 
89. 

PBBRS (JIII-). Tbose who are 
impaneled In an inquest upon any 
man for the convicting or clearing 
him of any offence for which he is 
called in question. Tbe jury was so 
called from the LaW. JIII-, i. e. 
equals, because it is the custom of 
this country to try every man by his 
equals, that is to say, by his pHTl. 
The word 'peer seems also not merely 
to have tIlfPlified ODe of the same 
rank; but It was also used to signify 
the vassals or tenants of the same 
lords, who attended him in his courts 
and adjudicated upon matters arising 
out of their lord's i-, 81ld were 
thence called pHT' tf i--Cl1UIe/j 
:c." T"...,. d, 10 Ley. 

PBINE FORT BT DUR.. See tit. 
Poi", iDrtl It dun. 

PBNAL ACTIONS. See tit. Pmlll 
Slacu"," 

PEN AL BILL. An instrunlent 
formerly in use by which a party 
bound himself to pay a certain sum 
or sums of money, or to do certain 
acts, or in default thereof to pay a 
certain specified Bum by way of pe-
7It11ty, thence termed a peRal sum. 
These instruments have been super
seded by bond. with eonditimu.-See 
Step. PI. 279, 280. 

PBNAL STATUTBS. Statutes im
posing certain penalties on the com
mission of certain offences; and ac
tions brought for the recovery ofsuch 
penalties are denominated penal aC· 
tionI.-l BI. 81; 2..frch. Pruct. 1039. 

PENAL SUI(. A Bum of money 
payable as a penalty. 

PENALTY 01' A BOND. The sum 
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of money which the obligor of a bond 
undertakes to pay by way of penalty, 
in the event of his omitting to per
form or carry out the terms imposed 
upon him by the conditions of the 
bond. As to the distinction between 
a pma/ty and a sum payable as liqui
daled daflllJga, see HeiUy v. Jvna, 1 
Bing. 302. 

PBNDBNTB LITH. Pending the 
Buit, whilst the suit is pending. See 
Taylar v. Taylor, 6 Jur. 633. See 
also tit. Lil P,ndm .. 

PBNSION OP CHURCHBS. Cer
tain sums of money paid to clergy
men or parsons in beu of tithes.
F.N. B. iii. 

PBNSION (pensio). Tbat which in 
the Inner and the Middle Temple is 
called a parliament, and in Lincoln's 
Inn a council, is in Gray's Inn termed 
a ptmion i that is, an assembly of 
the members of the society to consult 
of their affairs. Certain annual pay
ments of each member of the Inns is 
also so termed. Tbere is also a writ 
called a pensivn writ, which seems to 
be a sort of peremptory order against 
those members of the socie~ who are 
in IJrrear with their pen810ns and 
other dues.-C_l. 

PSNSION-WRIT. See tit. Pm
,Un •• 

PBPPBRCORN RBNT. When only 
a nominal rent is wished to be re
served, the reservation is frequently 
confined to " one peppercorn." 

PBR, In the. See tit. Entry, Writ 
of· -

PBR A UTBR VIB. For, or during 
the life of another, for such a period 
as another person shall live. See tit. 
Pur auter vie. 

PDR CURIAlI(. By the court. A 

figurative phrase commonly used in 
the reports, and meaning that the 
presiding judire or judges spoke to 
this or that effect. 

Per totom Curiom is a similar ex
pression, meaning that the whole 
court, i. e. aU the presiding judges, 
were unanimous in the judgment, 
dictum, or expression of opinion; ex. 
gr. "and it was resolved per toto", 
curiom that it could not be attached." 

PBR CUI BT POST. Writs of En
try. See tit. Entry, Writ of. 

PBR My BT PBR TOUT (by the 
haJf and by all). Tbis phrase is ap
plied to joint tenants, who are said 
to be seised per my It per tout i that 
is, by the half or maiety, and by all: 
that is, they each have the entire p0s
session as well of every parcel or pieCft 
of the land as of the wholB considered 
in the aggregate. For one of them 
has not a seisin of one half or moiety 
and the other of the other balf or 
moiety; nor can one be erclusively 
seised of one acre, and his companion 
of another, but each has an undivided 
balf or moiety of the whole, and not 
the whole of an undivided moiety.
Brad. l. Ii, fr. 6, c. 26; 2 Bl. 182. 

PBR QUAI SBRVITIA. A judicial 
writ that issued out upon the note of 
a fine; and lay for the conu&ee of a 
manor or seignory to compel the 
tenant of the land at the time the 
fine was levied to attoum to him.
Le. Term" de la Ley. 

PBR QUOD. When an action is 
brought by a person for defamation 
of character, and the offensive words 
do not apparently and upon the face 
of them import such defamation as 
will of course be injurious, it is ne
ceSSBry that the plaintift'should aver 
some particular damage to have hal?
pened; which is called laying hIS 
action with a per quod: as if I say 
that such a clergyman is a bastard, 
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he cannot for this bring any action 
against me, unleBS he can show BOme 
special loBS by it; in which case he 
may bring his action against me for 
saying he was a bastard, p~r quod he 
lost the presentation of such a living. 
-3 B1.124. 

PBR TOTAH CURIAH. By the 
whole court. By all the presiding 
judges. See tiL Pu CUI iam. 

PBRAHBULATIONB PACIBNDA. 
A writ which lies where two lord
ships lie near each other and some 
encroachinents are supposed to have 
been made, by which writ the parties 
consent to have their bounds seve

. rally known. It is directed to the 
sheriff, commanding him to malce pu
ambulation and to set down their cer
tain Iimits.-F. N. B. 133. 

PBRDONATIO UTLAGARI.& A 
pardon for him who for contempt in 
not coming to court was outlawed, 
and afterwards of his own accord 
yielded himself to prison.-COWlII. 

PBRBMPTORY (puemptmiu.). In 
law, this word signifies absolute, final, 
determinate, &c. The meaning of 
the word may be collected from pe
rusing the following titles. 

PBRBHPTORY CHALLBNGB. Is 
a privilege allowed to a prisoner in 
cnminal cases, or at least in capital 
ones, in favonm vitti', to challenge a 
certain number of jurors, without 
showing any cause for so doing. 

PBRBMPTORY MANDAHU~ 
When a mandamus has issued com
manding a party either to do a cer
tain thing or to signify BOme reason 
to the contrlll1' and the party to 
whom such wnt is directed returns 
or signifies an insufficient reason, 
then there issues in the second place 
another mandamus, termed a puemp-

. torymaRdamua, commanding the party 

to do the thing absolutely, and to 
which no other return will be ad
mitted but a certificate of perfect 
obedience, and due execution of the 
writs. 

PBRBMPTORY P APBR. A list of 
the causes which are ~larged at the 
request of the parties or which .land 
over from press of business in court. 

PBRBMPTORY PLBAS. Pleas in 
bar are so termed in contradistinction 
to that class of pleas called dilatol'!/ 
pleas. The former, viz. peremptory 
pleas, are usually pleaded to the 
merits of the action with the view of 
raising a material issue between the 
parties; whilst the latter class, viz. 
dilatory pleas, are generally pleaded 
with the view of retarding the plain
tiff's proceedings, and not for the 
purpose of raising an issue upon 
which the parties may go to trial and 
settle the point in dispute.-Steph. 
PI. 62, 4th ed. j Bae. Abr. tit. Plea. j 
Bract. 399 (b). 

PBRBHPTORY RULB TO DB
CLARB. When the plaintiff in an 
action is not ready to declare within 
the time limited, and the defendant 
wishes to compel the plaintiff to 
declare, he prccures what is termed 
a puemptory ru~ to d/IClare, which is 
in the nature of an order from the 
court, compelling the plaintiff to de
clare puemptoril!l under pain of judg
ment of non pros being signed against 
him. 

PBRBMPTORY WRIT. An ori
ginal writ called a Ii tefeeeri! aeeu~m, 
from the words of the wnt; which 
directed the sheriff to cause the de
fendant to aJlpear in court without 
any o\'tion given him, provided the 
plaintiff gave the sheriff security ef
fectually to prosecute his claim: this 
writ was in use where nothing was 
specifically demanded, but only a 
satisfaction in general i as in the case 
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of writa of trespass on tbe case, 
wherein no debt or other rpecflic thing 
is sued for, but only damages to be 
aBBessed by a jury.-l .bela. Pract. 
286; 3 BI. 273. 

PBBPBCTING BAIL. CeEtain 
qualifications are required of persona 
who become bail with regard to pro
perty, &c. and when they havejuoi
fod, i. e. established their sufficiency, 
a rule of court is made for their 
allowance, and bail is tben said to be 
perfect6d; i. e. the process of putting 
in bail is completed and finished. 

PBRINDB VALBRB (10 avail rwt
tDithatanding). A phrase used in the 
ecclesiastical law, and signifies a dis
pensation granted to a clerk who, not 
being capable of holding a benefice 
or other ecclesiastical function, is de 
facto admitted to it. It is so called 
from the words which make the fa
culty as effectual to the party dis
pensed with, as ifhe had been actually 
qualified for the thing for which he 
received his dispensation at tbe time 
of his admiBSion.·-L" Terme, de la 
Ley. 

PBB.JURY (petjurium). Is defined 
by Coke to be a crime committed 
when a lawful oath is administered 
in some judicial proceeding to a per
son who swears wilfully, absolutely, and 
fallBly in a matter material to the 
iBSue or point in question.-2 Bl. 
137; 3 Inat. 164. 

PBRMISSIVB WASTE. See tit. 
Waste. 

PERMUTATIONB ARCBIDIACO
:MATUS BT EOOLBSIlB EIDBM AN
NBXlB CUll/[ ECCLESIA ET PRlB
BBNDA. A writ to an ordinary, 
commanding him to admit a clerk to 
a benefice upon excbange made with 
another.-COIHI. 

PBBNANCY (from the Fr. prendre, 

to take). Pemancymgnifies taking. 
recr;!iving, e~joying, &c. Thu. the 
pernancy of t11e profita of an estate. 
means the receipt or enjoyment of 
the profits; ex. gr. "estates in pos
semon are those where the tenant is 
entitled to the actual pernancy of the 
prvfits."-2 Croile, tit. Remainder, 8. 

1; and he who is so in the receipt of 
the profita is termed the perno!' of t1uI 
projit .. 

PBlUfOR OP PROPITS. See tit. 
Pernancy. 

PERPARS. Part of the inherit
ance.-Cowel. 

PERPBTUATING TES1IMONY OP 
WITNESSBS. When a party in a 
suit in equity is desirous of preserv
ing the evidence of witnesses con
cerning a matter which cannot be 
immediately iRvestigated in a court 
of law, or wben he is likely to be de
prived oCtbe evidence of a material 
witness by his death or departure 
from the realm, it is usual to file a 
bill in equity to perpetuate and pre
servethe testimonyofsuch witnesses; 
and the court then usually empowers 
certain persons to examine such wit
ness.es and to take their deposition •• 
-Gray', Ch. Prado 234; 3 Bl. 460. 

PBRPBTUITY. The condition of 
an estate being rendered perpetuGlly 
(or for a very long period of time) 
unalienable by the act of the pro
prietors. It is sometimes, by a sort 
ofmetapbor, used to signify the estate 
itaelf which is 80 rendered unalien
able. On the introduction of the 
feudal law into England, all real pr0-
perty was rendered unalienable, bllt 
gradually the proprietors of land ac
quired a power of alienation, which 
was found to be so beneficial to the 
country that the judges of the Courts 
of Common Law have for many cen
turies established it as a rule that real 
property shall in no case be rend~ 
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perpetually unalienable by the act of 
the proprietors; or, as it is usually 
expressed, that perpetuitiu shall not 
be allowed. This rule is commonly 
called the ntle againat perpfluitiea.-
4 CruiBe, 355; Hay'" lntrod. to Con
wy. 96, 3rd edit. 

PBRPBTUITY OP THB KING. 
That fiction of the law which fur cer
tain political pUlJloses ascribes to the 
king in his pohtical capacity the 
attribute of immortality: for though 
the reigning monarch may die, yet 
by this fiction the king RBlIft" diu; 
that is, the rdJiCB is supposed to be 
re-occupied for all poJi tical purposes 
immediately on his death. -1 Bl. 
249. 

PBRQUISITBS. Such advantages 
and profits as come to a manor by 
casualty, and not yearly; as escheats, 
heriots, reliefs, estrays, and such like 
things. The word perquiBits is also 
used by some of our old law writers 
to signify anything obtained by in
dustry, or purchased with money, in 
contradistinction to that which de
scends from an ancestor. - C01DfII ; 
LeI TII7T1IBI de la Ley. 

PBR QUOD. See this, after title 
Per my et per tout. 

PBRSONA I.PBRSONATA. See 
tit. ParlOn lflapar,onee. 

P BRSON ABLE (personabiliJ). The 
ability to maintain an action in court. 
Thus it was a common expression, 
that " the defendant was judged 
per_able to maintain this action."
C01DfII; Kitchin, 214. 

PERSONAL (per_li.). Anything 
connected with the per_ as distin
guished from that which is connected 
with land. Another characteristic of 
personal property (or perlORalty as it 
IS sometimes called) is, that it is 
,usually of a transitory or moveable 

nature, and capable of being taken 
away by the owner wherever he 
pleases to go; whereas real property 
(or realty as it is sometimes termed) 
is of a local and not a transitory 
nature, and does not possess the at
tribute of mobility or the capacity of 
being moved about with the person 
of tlJe owner; and hence, from its 
substantial and permanent nature, it 
is termed real. Having stated thus 
much, it will be advisable further to 
illustrate the word, by explaining it 
in conjunction with other words with 
which it is usually associated. 

Personal Actiona, for instance, sig
nify such actions as are brought for 
recovery of some debt, or for damages 
for some personal injury; in con
tradistinction to real actions, which 
relate to real or landed property, &c. 

Personal Estote, Property, Things, 
or Chattels. &c. signify any moveable 
things of whatever denomination, 
whether alive or dead; as furniture, 
money, horses, and other cattle, &ci. 
for all these things may be trans
mitted to the owner wherever he 
thinks proper to go, and may there
fore be said to attend his person.-2 
Bl. 387; 3 Bl. 117. 

PERSONAL ACTION. See title 
Personal. and also tit. Action. 

PBRSON AL PROPERTY. Property 
of a personal or moveable nature, as 
opposed to property of a local and 
immoveable character, such as land 
or houses, and which are termed real 
property. See also tit. PersonaL 

PBRSON AL TITHBS. See tit. 
TitheB. 

PBRSONALTY. Signifies generally 
any per_l property, in contradis
tinction to realty, which signifies real 
property. In our old law. an action 
was said to be in the perIOMlty when 
it was brought against the right p~ 
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80n, or against whom in laID it lay.
e_1. 

PBR80NAlII, IN. Seetit. 1 .. Per
SOli"'" 

PBTIT CAPE. See tit. Cape. 

PBTITION Ill' CHANCBRY. Du
ring the frogress of a suit in Chan
cery the mterference of the court is 
frequently required in order to the 
regular and effectual prosecution or 
defence of the suit, and in order to 
the immediate attainment of many 
objects connected with it: when such 
interference is required, an order of 
court, embodying the particular ob
ject, is applied for, and such applica
tion is frequently made by what is 
termed a petition, which is a state
ment in writing, addressed to the 
Lord Chancellor or the Mast!.'r of the 
Rolls, showing the cause which the 
petitioner has for some order of 
court.-Gray·, Cho Pract. 89; Mad
dox, Prin. 

PBTITION OP RIGHT. A parlia
mentary declaration of the liberties 
of the people assented to by King 
Charles the First, in the beginning 
of his reign.-I BL 128. 

PBTITIONING CRBDITOR. The 
creditor at whose instance a commis
sion is issued against a bankrupt. 
The debt of the creditor so peti
tioning must amount to one hundred 
pounds.-Arch. Bankruptcy, 63. 

PBTTY BAG OPPICE. Is an office 
which belongs to the common law 
court in chancery, and out of which 
all writs in matters wherein the 
crown is interested do issue. Such 
writs, and the returns to them, were 
in former times preserved in a little 
sack or bag (in purv6 bap), whereas 
other writs, relating to the business 
of the subject, were originally kept 
in a hamper ( i .. h" .. aperio), and thence 

has arisen the distinction of the Ha-
711Jptn' office and Pe"!) Bag office, 
which both belong to the common 
law court in chancery.-6 & 6 Viet. 
c. 103; 3 Staph. BL 410. 

PBTTY LARCBNY. See tit. Lar
ceny. 

PBTTY SBRJBANTI". See tit. Ser
jeanty. 

PBTTY SBSSION. A special- or 
petty session is sometimes kept in 
corporations and counties at large by 
a few justices, for dispatching smaller 
business in the neighbourhood be
tween the times of the general ses
sions; as for licensing ale houses, 
passing the accounts of the parish 
officers, and so fortb.-4 BL 272. 

,PBTTY TRBASON. See tit. Trea
son. 

PICKAGB, PICAGB, or PICCADGB. 
A duty or toll payable for picking 
holes in the lord's ground in a mar
ket-place, for inserting the posts of 
the stalls therein erected. - Palm. 
Rep. 77; Com. Dig. tit. Market (F. 2). 

PIB-POUDRB COURT (curia pedil 
pulverizati). See tit. Court rf Pie
poudre. 

PILOTAGE. The act of steering 
or guiding a ship by the pilot or 
helmsman, either during an entire 
voyage, or on the departure from, or 
the approach to port. The danger
ous navigation of the coasts and of 
the rivers of En,land has led to the 
appointment 0 qualified persons, 
wbo receive a license to act as pilots 
within a certain district, and who en
joy the monopoly of conducting ves
sels out of, and up the various rivers, 
and to and from the various harbours 
of the country. By different acts of 
parliament the master of every ship 

DigitIZed by Google 



PIN ( 30S PIX 

engaged in foreign trade must put 
his ship under the charge of a local 
pilot so licensed, both in his out
ward and homeward voyage. The 
power of appointing these .. duly 
licensed pilots" is mainly vested in 
the corporation ofthe Trinity House, 
,Deptford, whose jurisdiction extends 
from Orfordness to London Bridge, 
from London Bridge to the Downa, 
from the Downs westward to the Isle 
of Wight; and all bodies or persons 
having the power of appointment in 
other places (as the commi88ioners of 
Cinque Ports, the Trinity Houses of 
Hull, Newcastle, and Liverpool) are, 
to some extent, subject to their autho
rity. Where the master is bound by 
act of parliament to place his ship 
under the Command of a licensed 
pilot, he is relieved from the liability 
of any damage which is done by it 
while so under the pilot's command. 
The rates of charge for pilotage are 
regulated partly by statute and usage, 
but also by the corporation of the 
Trinity House.-Abbot on Shipping, 
by Shee, 195; 7 T. R. 160; 2 B. "r 
Ad. 380; 4 M. "r S. 77; 3 Price, 302; 
1 Rob. 45; 6 Jur. 157; It. 6 Gft). 4, 
c. 125; 2 G~o. 4, e. 87; 3 "r 4 Virl. 
C. 68; M'Culloch'l Die •• Com. 903; 
3 Sleph. BI. 284. 

PIN-1I0NBY.-An allowance set 
apart by a husband for the personal 
expenses of the wife; i. e. for the 
dress and pocket-money of the wife. 
It is that money which the husband 
allows the wife for the purpose of 
decking or attiring her person, or to 
pay her ordinary personal expenses. 
It is not a gift from the husband to 
the wife out and out; it is not to be 
considered like money set apart for 
the sole and separate use of the wife 
during coverture, excluding the jUl 
man.i; but it is a sum set apart for 
a specific purpose, due to the wife in 
virtue of a particular arrangement, 
payable by the husband by force of 
that arrangement, and Cor that spe-

cific ,Purpose.-HOIDard V. Digby, 8 
Bligh. Rep. N. S. 246. 

PIPB (pipe). A roll in the Ex
chequer so called; and the office 
where it was kept was termed the 
Pipe-office of the Court of Exchc
quer.-2 Arch. Pract. 983; Cowel. 

PI8CARY (pilcaria rel privikgillm 
piscandi). The right or privilege of 
fishing. Thus free jia1aery, which is 
a royal franchise, 18 the exclusive 
right of fishing in a public river. 
Common tf piscary is the right of fisb
ing in another man's water. S,ver,.l 
filhery resembles free fishery, only 
that he who has a several fishery 
must also be (or at least derive his 
right from) the owner of the soil, 
which in a free fishery is not requi
aite.-2 Bt. 39, 40. 

PIX JURY tfrom Lat. Pyxil, a box 
made of the box-tree Pyxaellollla), 
used by the ancients for gallipots, 
and to hold the Host in Catholic 
churcbes). A jury consisting of the 
members of the corporation of the 
Goldsmiths ofthe city of London, as
sembled upon an inquiaition of very 
ancient date, called the trial of the 
pif. The object of this inquisition 
is to ascertain whether the coin of 
the realm, manufactured at her Ma
jesty's mint, is of the proper or legal 
standard. Tbis investilfation as to 
the standard of the com is called 
piring it, and hence the jury ap
pointed for the J?urpose is called a 
pir jury. The mvestigation takes 
place, usually once a year, and the 
Lord High Chancellor presides, and 
points out to the jury the nature of 
their duties. They have to ascer
tain whether the coin produced is of 
the true standard, or "sterling" me
tal, of which, by st. 25 Edw. 3, C. 13, 
all the coin of the kingdom must be 
made. This standard has been fre
quently varied, but for some time 
has been thus settled: the pound 
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troy of geld, consistingeftwenty.four 
carats (or twenty-fourth parts) fine, 
and two of alloy, is divided into 
forty-four gaineas and a half of the 
present value of twenty-one shillings 
each; and the pound troy of silver, 
consisUng of eleven ounces and two 
penny-weights pure, and eighteen 
pennyweights alloy, is divided into 
sixty-two shillings. See Folk .. on 
Englilh eoiu; S,-lm. Gla. 203 ; 
Dvj,..,."., 3, l6S; 2 SlepluJn, Bl. 
S40, n, (.). 

PLACIT~ Pleadings, &c. It lig
nified generally the style or title of 
the pleadings in the nisi prius re
cord; for the .isi prius record until 
lately consisted offour parts, viz. the 
first placito, the lleadlngs, &c" the 
second planta an the jurat&. And 
this term placita, as applied to a re
cord, signified nothing more than 
the heading or title. thereto; and 
was so called, because· the first word 
of this title was upkaI,"-Boo¥" Suit 
,at Law, 249; 1 Arch, Pract. 396. 

PLAINT (from the Fr. plainte, com
plaint). The instrument or process 
by which acti"ns are .. commenced in 
the court baron or county court. It 
has been described as a private me
morial tendered in open court to the 
judge, wherein the party injured sets 
forth his cause of action.-3 BL 273. 
In actions of replevin the ordinary 
mode of proceeding is by plaim in 
the county court. The following is 
the ibrm of a plaint used in an action 
of replevin :_U The .8th dar. of.·.oc
tober, A. n. 184S. Cornwal, to wit. 
J4IIC'ph Werry complains of John 
Tuckett, in a Ilea of taking the 
cattle, goods an chattels, to wit, one 
cow and two heifers, of the said J 0-

seph Werry, and unjustly detaining 
the same against gages imdpledges, 
&c. Pledges to prosecute. John 
Doe, Richard Roe:" -See Finch"lib. 4, 
c. 21; 2 Arch. Pro 828; Tidd'. Pro 

PLAIIU'.Il'21 I. EIlMll. - Is he 
who brings the writ of error, and thus 
appeals from the decision of the court 
below"which has been adverse to his 
interests. The defendant in the ori
ginal action is therefore frequently 
the plainliffin error.-DobfoR v. Dob

-.11m, Ca. T_p. Hard. 19. See tit. 
Err •• 

PLllA (pl.citum). Is used in va
rious senses. In its usual acceptation 
it signifies the defendant's answer to 
the plaintiff's declaration; and when 
thii answer sets forth at large or in 
detail the subject--matter of the de
fence, it is denominated a special plea, 
in contradistinction to those direct 
and...concise answers to the declara
,tion tenned the general iss,,". The 
word is also frequently used to sig
nify .",it or adi",&. Thus holding 
pUaB means entertaining or taking 
cognizance of .actions or lUits; com
mon plein signify actions or suits be
tween man and man, as distinguished 
from such as are promoted and pro
secuted at the Buit of the crown, 
and which are thence denominated 
pletJI qf tluJ crlllD1l. The word is used 
in this sense by Finch in defining an 
issue :_U An ,issue is when both the 
parties join upon somewhat that they 
refer unto a trial, to make an end of 
the plBa, i .. 80 suit Dr action. So the 
plea side of a court means that de-
partment of the court which takes 
cognizance of civil action., as distin
guished from criminal proceedings or 
matters which peculiarly concern the 
crown." See Finch, Law, 396, C. 3S; 
&ep. Pl. S2. Also· tit. Plea Sid •• 

PLBA SIllB. The pMa side of a 
court means that branch or depart,. 
ment of the court :which entertains 
Dr ,takes cognizance of eivU actions 
and suits as distinguished from its 
criminal or crown dej>artment. Thus 
the court of Queen's Bench is said 
to have a plea side, and .a crown or 
.criminAL side; .the one 1Iranch or de-
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partment of it being devoted to the 
cognizance of civil actiODB, the other 
to criminal proceedings, "and matten 
peculiarly concerning the crown. So 
the Court of Exchequer is said to 
have a pUta side and a _ side; 
the one being appropriated to civil 
actions, the other to mattera of reo 
venue. For a further explanation 
see tit. Plea. 

PLBAD. The defendant in an 
action is said to p'-" when he de
livers his answer to the plaintiff's 
declaration; because his answer itself 
is called a plea.-Stephen on P<Iead
ing.62. 

PLBADING. See tit. PlMdingc. 

PLBADING ISSUABLY. Pleading 
BUch a plea as is calculated te raiae a 
material issue either of law or fact. 
The defendant in an action is en
titled, as a maUn of right, to a cer
tain number of days to plead. If he 
seeks to obtain further time, it is 
granted to him only by way of in
dulgence; and the court in so do
ing usually annexes to its order the 
condition that the defendant sllall 
plead u.uably, that is, that he shall 
plead a fair and 110114 jitlB plea, as dis
tinguished from one which is calcu
lated only to embarrass the defendant, 
and to retard the progress of the ac
tion. The condition 10 annexed is 
in effect "an agreement by the de
fl'ndant to speed the cause tv its 
conclusion, and bring it to an issue 
upon the substantial merits of law or 
fact, without regard to any formal 
inaccuracies in the plaintiff's state
ment."-Per Coleridge in Barke, v. 
G'-don, 05 Dowl. 136; &apiM v. 
Hold.worth, 4. Bing. N. C. 146; Wi/
hin_ v. Page, 1 Dowl. 8r L. 913. 
See also tit. luuabll PUta. 

PLBADING OVBR. Pa88ing over, 
passing by, omitting to take notice 
of, &c. Thus, when a defendant in 

his pleadings passes by or takes no 
notice of a material allegation in the 
declaration, he is said to plead 01'17' it. 

PLBADIJI"GS. The mutual allega
tions or statements which are made 
by the plaintiff and defendant in a 
suit or action are 80 termed. These 
are now written and delivered be
tween the contending parties, or to 
the proper officers appointed to re
ceive them; but formerly they Wl're 
actual villd 11«" pleadings in open 
court. The pleadings in an action 
are designated according to their na
ture by the following terms : thclara
lioll, pled, r~oinder, .urr~oiRder, r,
bulter.and·'u .... eb,dter. Theprinciples 
on which these pleadings or contend
ing statements are framed, and the 
manner in which they govern or 
affect the subsequent course of the 
cause, rorm the principal feature in 
the art or science of pleading, or, as 
it is popularly called, special plead
ing. See Read v. BroolC1l11Jn, 3 Term 
Rflp. lS9, per Buller; Bool,', Suil al 
Law, 213; Step. Pl. 24; 3 CII. BI. 
293. 

PLBA8. Pleas, in one sense, sig
nify suits, and they are divided into 
two sorts; viz. ",-, of 1M crotDtl, 

which comprehend all crimes and 
misdemesnors, wherein the king (on 
behalf of the public) is the plaintiff; 
and comMOn plea" which include all 
civil aetions depending between sub
ject and subject.-3 BI. 40. See also 
tit. Plea. 

PLBBGBS. In the ancient law no 
person could prosecute a civil action 
without having in the first stage of it 
two or more persons as pledges of 
prosecution; and if judgment was 
given agaiDSt the plaintiff, or he de
serted his suit, both he and his 
pledi1.:es were liable to amercement to 
the king pro lalao c/amOf". In the 
course of time, however, these pledges 
were disused, and the names of ficti
tioul persons substituted for them: 
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two ideal persona, John D. and 
Bi4:hard B"" baving become the com
mon pledges of every suitor: now, 
however, even these are not used in 
personal actions.- Boou', Suit a' LaID, 
77, n. 43. 

PLEDGERY(plegiagium). Surety· 
ship, the obligation of one who has 
become a pledge for any one.-Cou:.l. 

PLEGIIS ACQu ITAlil DIS. A writ 
that lay for a surety against him for 
whom he had become surety, if he 
had not paid the money at the ap
pointed day.-Le, Term .. M la Ley ; 
Beg, Orig. 168. 

PLENARTY. Is applied to a bene
fice being full or occupied, and is 
directly opposed to tIIICtltian, which 
signifies a benefice being void.
Stuu'if. P,..,.og. c. 8, 32. 

PLENARY CAU8E8. In the eccle
siastical court causes are divided 
into ple1llJt'Y and ,ummary. Plenary 
causes are those in whose proceed
ings the order and solemnity of the 
law is required to be exactly ob
served, so that if there be the least 
departure trom that order, or disre
gard of that solemnity, the whole 
proceedings are annulled. Summary 
causes are those in which it is unne
cessary to pursue tllat order and 
solemnity. - Conset, 22; Bog. Ecc. 
Law, 662. 

PLENE ADHIlilISTRA VIT. A plea 
pleaded by an executor or an admi
nistrator, on an action being brought 
against him, to the eft'ect that he has 

iuUy administered; that is, that he has 
exhausted the assets before such ac
tion was brought.-ToU,r', ErIe. 267. 

PLIGHT. An old English word, 
which sometimes signifies the estate, 
with the habit and quality of the 
land, and extended to a rent charge, 
and to a possibility of dower.- Cowel. 

PLOUGH-BoTE. An allowance of 
wood which, tenants were entitled to, 
fOl' repairing their implements of 
husbandry.-2 Bl. 36. 

PLURIES. A writ of summons or 
capias is termed a pluri,. writ, when 
two other writs have been issued 
previously, but to no elFect; and it is 
so termed, because the words run 
thus: "you are commanded a. l!ften 
you have been commanded," (al
luding to the commands contained in 
the two previous writs). -Smith', Ac
tion at Law, 29; 3 Bl. 283. 

POC1tBT SHBRIPPS. Sherift's ap
pointed by the sole authoritr of tile 
crown without the interpOSition of 
the judges.-1 BI. 342. 

POLICY OP ASSURANCE or IN
SURANCB. See tit. Insurance. 

POLL. Deeds are sometimes called 
duds poll, in contradistinction to 
deeds indented or indentures; deeds 
poll being shaved or polled quite 
even. See tit. Deed Poll. 

POLLS, Challenge to. See tit. Chal
lenge. 

POLYGAHY (polygamia). The 
crime of having a plurality of wives 
or husbands Jiving at the same time. 
4 Bl. 163. 

PONE. An original writ used for 
the purpose of removing suits from 
the court baron or county court into 
the superior courts of common law. 
It is also the proper writ to remove 
all suits which are before the sherilF 
by writ of jUlticiea.-2 Arch. Prac'. 
831; 3 Bl. 34; La Term .. d.la Ley. 

PONB PBR V ADIOS. A writ used 
in the action of replevin, in default 
of the defendant's appearance, by 
which the sherifF is commanded to 
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Bummon the defendant to appear,&c. 
-2 Arch. PrGCt. 832. 

PONBNDUK IN BALLIUK. A 
writ formerly in use, commanding 
the defendant to be bailed in bail-. 
able caaes.-C_I. 

PONBNDUK SIGILLUH AD Ex
CBPTIONBK. A writ by which the 
king commanded the justices, accord
ing to the stat. of We.tm. 2, to put 
their seals to exceptions exhibited by 
the defendant against the plaintiff's 
declarations, or against the evidence, 
verdict, or other proceedings before 
them.-C_l. 

PONB PBR V ADIUK. See tit. 
P_ pn' VadiOl. 

POPULAR ACTIONS. Such ac
tions as are maintainable by any of 
her Majesty's subjects for recovery 
of the penalty incurred by transgres
sing some penal statute. I t is called 
a populdr action because it is a pro
ceeding which may btl taken not by 
anyone person in particular, but by 
any of the people who think proper 
to prosecute it.-3 Bl. 161; C_l; 
tit. Action PUJmldr. 

PORT (""rtu. maria). A port is an 
haven, and somewhat more. 1st. It 
is a place for arriving and unlading 
of ships or vessels. 2nd. It hath a 
superinduction of a civil sill'nature 
upon it, somewhat of franchise and 
privilege. .3rd. It hath a villa, or 
city or borough, that is, the caput 
porfUl, for the receipt of mariners and 
merchants, and the securing and 
vending of their goods, and victual
ling their ships. So that a port is 
quid aggregatum, consisting of some
what that is natural, viz. an access of 
the sea, whereby ships may conve
niently come; safe situation against 
winds, where they may safely lie, 
and a good shore where they may 
1f.ell unlade; something that is arti-

ficial, as keys and wharfs and cranes, 
and warehouses and houses of eom
mon receipt; and something that is 
civil, viz. privileges and franchises, 
viz. jUl applicandi, ju. mercati, and 
divers other additaments given to it 
by civil authority. A port of the 
sea includes more than the bare 
place where the ships unlade, and 
sometimes extends many miles; as 
the port of London in the time of 
King Edward I. extended to Green
wich; and Gravesend is also a mem
ber of the port of London: so the 
port of Newcastle takes in all the 
river from Sparhawk to the sea.
Hala d. PortjbUl Mdri., par •• He. c. 2. 

PORTIONBR (.portionariu.). When 
a parsonage is served by two, or 
sometimes three ministers alter
nately, the ministers are termed por
lioner., because they receive but a 
portion or proportion of the tithes or 
profits of the living.-C_I. 

PORTKOTB or PORT HOOT (from 
portu •. a port, and ,emote, an assem
bly). A court kept in haven towns 
or ports.-LM Term" d8 ld Lty. 

PORT-RBVB (from port, an haven 
or harbour, and reve, an officer, mi
nister or bailiff, who does business 
for another man). The port-reve 
was the king's bailiff, who looked 
after the customs and tolls in the 
port of London, before they were let 
to fee-farm.-Brady.on Bor. 16, j'o. 
ed. This office, it is believed, is not 
peculiar to the port of London. 

POSSB. This word is used in law 
to signify a poAibility, or that which 
may be possible, in contradistinction 
to that which actually is in existence, 
and which is said to be in "".
Cowel. 

POS8B CQHITATUS. The JIOf8B 
comitatu. or power of the county was 
the power given to the sheriff and. 
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other of the king's officers by sct of 
parliament to compel the attendance 
of the inhahitanta of the county (with 
some exceptions), to 8BBist him in 
preservinl{ the peace, in IUlSuing 
and arrestmg offenders, an in such 
like acta wbere 8BBistance was requi
Bite.-Lambard', Eirmarchll, 11, If 
uq. 

POSSESSIO FRATRIS. Pas_ion 
or seisin of the brother. It is a 
maxim, that pouuaiofratry. facit 107"0-r_ II,. hteredum, that IS, that the 
possession or seisin of a brother will 
make his sister of the whole blood 
his heir in preference to a brother of 
the half bJood.-2 Bl. 228. 

POSSESSION. See tit. &ilin. 

POSSESSION MONEY. The man 
wbom the sheriff puts in possession 
of goods taken under a writ of fieri 
facia. is entitled, whilst he continues 
so in possession, to a certain sum of 
money per diem, which is thence 
termed possession money. Theamount 
is Sa. 6d. per day, if he is boarded, or 
/) •. per day, if not boarded. See Atk. 
Sheriff I.aID, 386 j Gaakell v. Sefton, 
14 Law Joum. N. S. 107, &ch. 

POSSESSORY ACTION. An action 
which has for its object the regaining 
possession of the freehold, of which 
the demandant or his ancestors have 
been unjustly deprived by thetre
sent tenant or possessor t1Jereo - 3 
BI.180. 

POSSIBILITY. An uncertain thing 
which mayor may not happen j such, 
for instance, as the chance of an heir 
apparent succeeding to an estate, or 
of a relation obtaining a legacy on 
the death of his kinsman. A possi
bility is said to be either near or 
remol,; as, for instance, when an 
estate is limited to one after t1Je 
death of another, this is a near p0s
sibility j but t1Jat a man shall be 

married to a woman, and then that 
she shall die, and he be married to 
another, t1Jis is a remote pos!Iibility. 
-7 Pllrken lind Stswarl', Bylhewood, 
327. 

POST, Writ af Entry in the. See 
tit. Entry, Writ of. 

POST DIEK. The return of a 
writ aj~er the day assigned for its re
turn, for which t1Je cmtos brevium had 
a fee offourpence.-Les Termea de la 
Lty. 

POST DISSEISIN. A writ that lay 
for him, who having recovered lands 
or tenements by pr«cipe quod reddat, 
uJ>On default or reddition, was again 
disseised by the former disseisor.
F. N. B.190j COWII. 

POSTEA.. The verdict given by 
the jury on the trial of a cause, 
drawn up in due form, and entered 
on the back of the nisi prius record. 
It is called the poIfea, from the word 
with which, at a former period (wben 
the proceedings were lD Latin), it 
commenced. It now begins with the 
word "tiftertJJlJrd.... The poatea may 
be said to contain the substance of 
what was done at the trial.-Stephen 
on Pleading, 96 j Boote'. Suit at Law, 
274. 

POSTERIORITY (poaterioritas). 
The coming after or being behind. 
I t is a word of comparison and re
lation in tenure, the correlative of 
which is the word priority. Thus, 
a man who held lands or tenements 
of two lords was said to hold of his 
more ancient lord by priarity, and of 
his Jess ancient lord by posteriority.
Old Nat. Brav. 94. 

POIT-FINB. See tit. King'. Silver. 

POST-MAN. See tit. Pre-AtuiNtlU. 

POIT-N ATVa. In our old law 
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writers signifies the second 100.
Cowel. 

POIJT-Nl1PTIAL. After marriage. 
Thus an agreement entered into by a 
father ofter the tlllJtTiage of his daugh<
ter by which he engages to make a 
provision for her, would be termed a 
port-nuptial agreement.-See EUi. v. 
Nil/,rno, Lloyd and Goold, Rep. Temp. 
Sugd. 333. 

POST OBIT BOND. A post obit 
bond is an agreement on the receipt 
of money by the obligor to pay a 
larger sum exceeding the legal rate 
of interest upon the death of the per
son from whom he, the obligor, has 
some expectations if he survive him. 
-Cheaterji.ld v. Jameaon, 2 Vo.167; 
1 Atk. Rep. 352; Ftn: v. Wright, 6 
Madd. Rep. 111; Story" Eq. Jur. 
344,345. 

. PosT-TBRKINUK. The retum of 
a writ not only after the day assigned 
for its return, but also aJ~er the term, 
for which the cudo. IIrftlium took the 
fee of 20d. It was sometimes taken 
for the fee itself.-CoIDtL 

POSTULATION (poatulalio). A 
petition. Formerly, on the occasion 
of a bishop being translated from 
one bishopric to another, he was not 

. elected to the new see, for the -rule of 
the canon law is electu. twn poted 
elegi; and the pretence was, that he 
was married to the first church, which 
marriage could not be diBBolved but 
by the pope; and thereupon he was 
petitioned, and consenting to the 
pstition, the bishop was translated, 
and this was said to be by poatulation; 
but this was restrained by 16 R. 2, 
c.5.-C_I; Tomli .... 

POUND. See tit. Impou'&d. 

POUND BRBACH. Is the act of 
breaking into a pound or inclOBure 
ill which things distrained are placed 

under the protection of law; and it 
i& an offence in the eye of the law, 
even where the distress bas been 
taken without just cause; for when 
once impounded, the goods imme
diately are in legal custody. The 
punishment for such offence varies 
according to the nature of the thing 
distreined, but in case of distress do-g. 'eo14nt, it is, by 6 & 7 Vict. Co 
30, fiXed at a penalty not exceeding 
51. and the payment of all expenses. 
-Co. Lilt. 47; 11 Ealt, 405, n. (a) ; 
3 Stephen', Bt 369. 

POUNDAGB, Sheriff',. Is an 
allowance to the sheriff of so much 
in the pound upon the amount levied 
under an execution. The object of 
this allowance is to remunerate the 
sheriff for the risk and trouble which 
are incident to the performance of 
this branch of his duties. Originally, 
or at common law, the sherift' was 
entitled to no allowance for executing 
wri ts, his office being regarded solely 
as an honorary one, and hence it was 
that men of wealth and substance 
were usually elected to fill this post. 
In the progress of society, however, 
and on the growth of commerce, the 
duties of a sheriff being attended with 
considerable expense and the office 
thereby becoming extremely onerous, 
the legislature has, by different acts of 
parliament, entitled them to certain 
fees and dues, amongst which the 
above is included.-Dalton', Office of 
Sheriff; Impey', Sheriff. 

POURPARTY (J1I'Il1I4rtio). Tomake 
pourparty is to divide and sever the 
lands that fall to parceners, which 
before partition they held jointly. It 
is the opposite to pro indivilo.-Old 
Nat Brev. 11; COIHL 

POURPRBSTURB (from the Fr. 
pourpri., an encl08ure). The wrong
ful inclosing another man's property, 
or the encroaching or taking to one'. 
self that which ought to be in com-
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mono It is perhaps more commonly 
applied to an encroachment upon the 
property of the crown, either uPQn 
Its demesne lands, or in the high
ways, rivera, harbours, or street&-
2 Co. InIt. 38, 271. 

POUR 8BI8IR TBRRB LA FEMME 
QUE TIENT IN DOWER. A writ by 
which the king seized upon the land, 
which the wife of his deceased tenant 
who held in capi,. had for her dowry, 
if she married without his leave.
C_I. 

POURVBY ANCE. See tit. P,.,
emption. 

Pou RVBYOR. See tit. Pre
emptiDn. 

POWER. A power is an authority 
which one person gives to another, 
authorizing him to act for him, and 
in his stead. Powers by the com
mon law were divided into two sorts, 
naked powers or bare ·authorities, 
and powers coupled with an interest. 
Thus, when a man devises that his 
executors shan sell bis land, tbis 
power is a naked one, that ia, the 
power which the testator so gives to 
his executors to sell his land, is 
.imply a power, and does not vest 
any mterest in the land in the exe
cutors; whereas, if a man devises 
lands to his executors, to be sold, 
this is a power coupled with an in
terest. The word potIIft' retains the 
same meaning when coupled with 
other words; thus, a potIIft' rif attDT
filly, or letter of attorney, signifies an 
authority which one man gives to 
another to act for him; and these 
powers are perhaps of the m06t fre
quent occurrence, being resorted to 
whenever circumstances are likely 
to occur to prevent 'a party doing 
the act desired to be done himself: 
as, for instance, .if it were necessary 
that a person should sign a deed 
next week, but which he could not 

do, being obliged to set out upon a· 
voyage to a foreign countrr before 
that time, in this case he might au
thorize some other person to do it 
for him, and the instrument by which 
he would confer that authority would 
be a potIIft' of attDTney.-4 emile, 146. 

POWBR OP ApPOINTMBNT. See 
tit. ~ppoi"tmBnt. 

POWER OP ATTORKBY. See tit. 
POIDIT. 

POWBR OP TBB COUNTY. See 
tit. P_ Comitatus. 

POYNINGS'LAW. An act of par
Iiament made in Ireland in the reign 
of Hen. 7, by which it was enacted, 
that all statutes made in England 
before that time should be in force 
in Ireland. It was so called because 
Sir Edw. Poynings was first lieute
nant there at the time it was made. 
-CD. 12lUp. 190. 

PRACTICB COURT, Queen', Bme1a. 
Is a court attached to the Court of 
Queen's Bench and presided over by 
one of the judges of that court, in 
which points of Factin and pleading 
are discussed and decided. "After the 
appointment of an additional judge to 
the Court of King's Bench, under the 
authority of II Geo. 4 & I Will 4, Co 
70, s.l, which took place in Michael
mas Tenn, 1830, Lord Tenterden, 
then Lord Chief Justice, infonned the 
bar that in addition to the powers 
already exercised by one judge sitting 
apart from the others in the Bail 
Court (or court in which the suffi
ciency of parties as bail is ascer
tained), all matters of Facti" would 
for the future be determined by him. 
Since then, it has become usual to 
move in this court, in certain cases, 
for new trials; and in ordinary cases, 
for writs of mandamus and of ero. 
hibition, in addition to mere {lomta 
of practice. If any doubt anse iQ 
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the mind of the presiding judge as 
to any question brought before him, 
he refers the party to the full court, 
before which indeed cause, on rules 
nili, is generally shown; but the de
cision of the single judge is of itself 
conclusive." The four puune judges 
by turns preside here for the space 
of a term. This court, though fre
quently and properly termed th'e 
" Practice Court of the Queen's 
Bench," is now generally called, 
from its origin, the Bail Court.
Prefau to Dowling'. Report. of Care. 
in the King'. B.nch Practice Court, 
ooL 1. 

PBAYER OP PROCESS. A prayer 
or petition with which a bill in equity 
concludes, to the effect that a writ of 
8ubprena may i88ue against the de
fendant to compel him to answer 
upon oath all the matters charged 
against him in the bilL- See also 
the Outline of a Suit in Equity at 
the end of the volume. 

PBlBCIPB. An original writ in 
the alternative, commanding the de
fendant to do the thing required, or 
to show the reason for not doing it. 
This writ was used when something 
certain was demanded by the plain
tiff, which it was incumbent on the 
defendant himself to perform; as to 
restore the posseBSion ofland, to pay 
a certain liquidated debt, to perform 
a specific covenant, and the like. 
The word precipe is now commonl, 
used for Ii sort of abstract of a wnt 
of summons or capias which is made 
out on a slip of paper, and delivered 
to the signer of the writs at the time 
of i88uing them; and from which 
abstract or memorandum that officer 
makes bis entry in the book kept for 
that purpose. - 3 Bl. 274; Arch. 
Pract.656. 

PRlBCIPB IN CAPITE. When one 
of the king's immediate tenants in 
capite was deforced, his writ of right 

was called a writ of precipe in capite. 
-3 BL 194. 

PRlBCIPB QUOD REDDAT. A writ 
of great diversity, extending as well 
to writs of right as to writs of entry. 
It was sometimes called a writ of 
right clore, when issuing out of Chan
cery clOlll; sometimes a writ of right 
pat",t, when i88uing out of Chan
cery pate1tt or open.-Fitl. Nat. Brell. 
c. 1. 

PBlBCIPB, Tenant to the. See tit. 
T",ant to the Precipe, and also tit. 
Fit~. 

PBlBDIAL TITHES. See tit. Tithe •• 

PBlBPINE. See tit. Primer Fine. 

PBlBMUNIBB (from prtrmoneo, to 
forewarn, &c.) A species of offence 
affecting the king and his govern
ment, though not subject to capital 
punishment. When anyone is said 
to incur a premunire, it signifies that 
he incurs the penalty of being out of 
the king's protection, and of having 
his property forfeited to the king. 
It is 80 called, from the words of the 
writ preparatory to the prosecution 
thereof, viz. " premunir. facial," &c. 
This writ is itself frequently called a 
pr_un;"'.-3 l",t. 110; 4 Bl. 103. 

PREAMELB OP A STATUTB. The 
introductory clause or section of a 
statute is so termed. It usually re
cites the objects and intentions of 
the legislature in p888ing the statute, 
and frequently points out the evils 
or grievances which it was the ob
ject of the legislature to remedy. 
Although the preamble is generally 
a key to the construction, yet it does 
not always open or disclose all the 
parts of it; as sometimes the legis
lature, having a particular mischief 
in view, which was the primary ob
ject of the statute, merely state this 
in the preamble, and then go on in 

p 
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the body of the act to provide a re
medy for general miscmefs of the 
aame kind, but of different species, 
neither expressed in the preamble, 
nor perhaps then contemplated by 
the Cramer thereo£-Mann v. Cam. 
mel, Lom, 783; see also Cowp. 543; 
4 Terril '8. 793. 

PRE-AUDIENCE. The precedence 
of being heard, which prevails at the 
bar according to the rank which the 
counsel respectively hold. In the 
Court of Exchequer there are two 
barristers appointed by the Lord 
Chief Baron, called the post-man 
and the tub-man (from the places in 
which they sit), who take precedence 
in motions. -3 BL 28. 

PREBEND (prebenda). The rents 
and profits belonging to a cathedral 
church, or the endowment in land or 
money given to it for the maintenance 
of the dean, chapter, and spiritual 
officers connected therewith. A pre
bendary, vulgarly called a prebend, is 
one of this ecclesiastical body who 
are so maintained.-Cowel. 

,PREBENDARY (prebendariu.). See 
tit. P,·ebend. 

PRECEDENT CONDITIONS. See 
tit. Condition. 

PRECB PARTIUM. When a suit 
is continued by the prayer, assent, or 
agreement of both parties.-CoweL 

PRB- CONTRACT. A contract 
'which had been made previously to 
another contract.-3 BL 434, 435. 

PRE-EMPTION (pre emptio). The 
prerogative of l'urveyance or pre
emption was a nght enjoyed by the 
crown of buying up provisions and 
other necessaries by the intervention 
of the king's purvt'yors for the use 
of his royal household, at an ap
praised valuation, in preference to 

all otbers, and even without consent 
of the owner; and also of forcibly 
impressing the carriages and horses 
of the subject to do the king's busi
ness on the public roads, in the con
veyance of timber, baggage, and the 
like.-l Bl. 287. 

PRBPBR, To. To bring before, to 
prosecute, to try, to proceed with. 
Thus, preferring an indictment sig
nifies prosecuting or trying an in
dictment.-2 East, 413; 13 GSI>. 3, 
c. 84, .. 33; 5 Ilr 6 Will. 4, c. 50, 
B. 98; 6 Ju,·. 1037. 

PREGNA.NCY, Pka of. Aplea 
which a woman capitally convicted 
may plead in stay of execution; for 
this, though it is no stay of judgment, 
yet operates as respite of execution 
until she is delivered. - 4 BL 39+. 

PRBMIBR SBRGBANT. See tit. 
Pri,"ier Serjeant. 

PRBMISBS. Matter previously 
stated or set forth is frequently so 
termed. In a deed the premi." com
prise all that portion which precedes 
the habendum, i. e. the date, the 
parties' names and descriptions, the 
recitals, the consideration and the 
receipt tbereof, the grant, the de
seri ption of the things granted, and 
the exceptions.-4 Cr. Dig. 26. So 
in pleading, tbe word is used, in its 
lOgIcal sense, as signifying foregoing 
statements or previously mentioned 
facts. Thus, in a declaration in 
indebitatus assumpsit, the plaintiff; 
after alleging that the defendant was 
indebted to him in a given sum of 
money, proceeds to state that in 
consideration of the premise. the de
fendant promised to pay him the 
same. So again, in a declaration for 
the diversion of water from a water
course, the plaintiff, after stating his 
right to the enjoyment of the water, 
and his previous user of the same, 
and setting forth the fact and the 
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IlAture of the divenDon, then pro
ceeds to point out the injurious con
eequences which have flowed from 
the previously stated facta, in the 
following manner: "and the plaintiff 
by reaaon of the premi", hath been 
deprived of the use, benefit and ad
vantage of the water of the said 
watercourse," &0. 

PRBIlIUIl. Amongst merchsnta, 
signifies that Bum of money which 
the insured gives to the insurer.
CowL 

PRBNDBR (from the Fr. prendre, 
to take). The right or power of 
taking a thing before it is offered.
Co. Rip. 1; La Terme, de ltJ lAy. 

PRBNDBR DB BARON. Literally 
signifies to take a husband; but it 
was commonly applied aa an ex
ception, to disable a woman from 
pursuing an appeal of murder against 
the killer of her former husband.
Staundf. PL Cor. lib. 3, c. 19. 

PRBPBNB& See tit. Malice Pre
penH. 

PRBROGATIVB (from prllt, before 
or above, and raga, to aak or de
mand). By prerogative is meant 
some exdlllive or pre-eminent power 
or right. Thus the kiiig'Sprerogative 
is usually understood to be that spe
cial pre-eminence which the king haa 
over and above all other persons, and 
out of the ordinary course of the com
mon law, in right of his regal dig
nity. Thus the power of making 
war and peace; of making treaties, 
leagues, and alliances with foreign 
states and princes; of appointing 
ports and havens, or such places 
only for persons and merchandize to 
pass into and out of the realm as he 
lD his wisdom sees proper, are all 
instances of the king's prerogative. 
-1 Bl. 239, 267. 

PRBROGATIVB COURT. See tit. 
CourU EcclelialCical, lID. 6. 

PRBROGATIVB LAw. That part 
of the common law of England which 
is more particularly applicable to the 
affairs of the king.-CDIII. Dig. tit. 
LAy (.4). 

PRBBCRIBB, To. To aaeert a riJht 
or title to the enjoyment of a thmg 
on the lP'und of having hitherto had 
the unmterrul!ted and immemorial 
enjoyment of It.-See tit. Pracrip
tion; 1 W .... Saund. 340, n. (2). 

PRBBCRIPTION (prllt.mplio). A 
title which a person acquires to 
lands, &c. by fong and continued 
possession. Every species of pre
scription by which property is ac
quired or lost is founded on this pre
sumption, that he who haa had a 
quiet and uninterrupted possession 
of any thing for a long period of 
years is supposed to have a just 
right, without which he could not 
have been suffered to continue in 
the enjoyment of it. This mode of 
acquisition waa well known in the 
Roman law by the nanle of _plio, 
because a person who acquired a 
title in this manner might be said 
UlU rem cap". Before the act of 
2 & 3 Will. 4, 0. 71, the possession 
required to consitute a pre.criptiDn 
must have existed time out of mind, 
or beyond the memory of man, aa it 
is also termed, that is, before -the 
reign of Richard the First; but now, 
the period of I.w.8Bession necessary to 
constitute a title by prescription is 
in many cases by the above act con
siderably shortened.-3 Cruiae, 479; 
2 81. 263; Hays.' COtW. 202, 676; 
Mackeldy', Mod. Cill. Law by Kauff-
man. 

PRBSBNT, To. See tit. Preaetll
ment. 

PRBBBNTATION (prtHlllaIio). 
p2 
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The act of a patron or proprietor of 
a living, offering or presenting a 
clerk to the ordinary. This is done 
by a kind of letter from the patron 
to the bishop of the diocese in which 
the benefice is situated, requesting 
him to admit to the church the per
son presented.-3 CruiH, 14 i See 
also tit. Nomination. 

PRBSENTA.TIVE ADVOWSON. 
See tit. AdvtnDliOn. 

PRESBNTBB. He who is presented 
to a living by the patron thereof.
Cowel. 

PRESBNTLY. Immediately, now, 
at this present time. Ex. gr. .. All 
moveabl~ goods, though in ever so 
many different and distant places 
from the executor, vest in the exe
cutor in possession preuntly upon the 
testator's death," i e. immsdiately 
upon his death.-See 1 Wms. E:tor •• 
495. 

PRESBNTMBNT. This word has 
various significations. In its relation 
to criminal matters it signifies the 
notice taken by a grand jury of any 
offence from their own knowledge or 
observation, without any bill of in
dictment laid before them at the suit 
of the king; as the presentment of a 
nuisance, a libel, and the like i upon 
which the officer of the court must 
afterwards frame an indictment be
fore the party presented can belut 
to answer it. The word, as use in 
reference to admissions to copyholds, 
signifies an information made by the 
homage or jury of a court baron to 
the lord, by war of instruction, to 
give the lord notice of tbe surrender 
and of what has been transacted out 
of court.-4 BI. 301 i 5 Cruiu, 502. 

PRESUMPTION (pre.umptio). That 
which is presumed or believed in the 
absence of any direct evidence to the 
contrary. A presumption, or that 

which is presumed, has been deno
minated a violent, a probable, or a light 
presumption, according to the amount 
of evidence in support of a presump
tion. Thus, if a landlord sues for 
rent due at Michaelmas, 1754, and 
the tenant cannot prove the payment, 
but produces an acquittance for rent 
due at a subsequent time, in full of 
all demands, this is a violent or strong 
presumption of his having paid the 
former rent, and is equivalent to full 
proof. Again, if in a suit for rent due 
10 1754, the tenant proves the .,ay
ment of his rent due in 1755, thIS ia 
a probable presumption that the rent 
of 1754 was paid also. Again, such 
presumptions as are drawn from in
adequate grounds are termed light or 
rash presumptions.-3 BI. 371. 

PRBSUMPTIVB HEIR. See tit. 
Heir. 

PRBTENSED RIGHT or TITLE Uu! 
Flttensium). The right or title of 
him, who being out of the possession 
of lands or tenements claIms them, 
and sues for them.-Cawel. 

PRBVIOUS QUBSTION. See tit. 
Avoidance o/Decision. 

PRICKING POR SaBRIPPS. Is 
the method of electing the sheriffs of 
the ditrerent~ounties of England now 
adopted. Originally the sheriffs were 
chosen by the people in their folkmote 
or county court i but these popular 
elections, growing tumultuous, they 
were put an end to by 9 Edw. 2, st. 2, 
and it was enacted that the sheriffil 
should be assigned by the Chancellor, 
Treasurer, Barons of the Exchequer, 
and by the Justices, and in the ab
sence of the Chancellor, by the others, 
without him; and since the time of 
Henry 6, it has been the custom for 
these, or some of these distinguished 
and learned persons, to meet in the 
Exchequer Chamber on the morrow of 
All Souls yearly (which day is now al-
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tered to the morrow of St. Martin by 
the last act for abbreviating Michael
mas term (24 Geo. 2, c. 48, s. 12), 
and then and there to propose three 
persons to the king (or queen), who 
afterwards appoints one of them to 
be the sheriff, and this is done by 
marking each name with the prick of 
a pin, and for that reason this par
ticwar election is generally termed 

,pricking fur aheriffs.-Chrislian's note 
10 1 BI. Com. 341, 16th ed.; Impey" 
SheriJf~ 9; 3 Sesphen's RI. 23-

PJUlIIAGB. A small payment 
made to the master of a vessel for his 
personal care and trouble, which he 
IS to receive, in addition to his wages 
or salary, to his own use, unless he 
has otherwise agreed with his owners. 
This payment appears to be of very 
ancient date; and, in the old books, 
is sometimes called .. hat-money," 
and also .. la contribution a.. ChoWHII 

0" pol d8 vin du mailr • ."-Abbot on 
Shipping by Shee, 404; But v. Saun
ders, 1 M • .!r M. 208; Chorleton v. 
Coluworth, 1 R • .!r M. 176; Scott v. 
Miller, 6 Scott, 16. 

PRIlIIATB OP ALL ENGLAND. An 
ecclesiastical title belonging to the 
Archbishop of Canterbury, who is 
styled" Primate of all En~land and 
Metropolitsn." Anciently,lDdeed, he 
had primary jurisdiction, not only over 
all England, but in Ireland too; and 
it was from him that the Irish bishops 
received consecration; for Ireland 
had no other archbishop till the year 
1162, and the Archbishop of Canter
bury was then denominated .. Orbis 
Britannici Pontifex." But for a long 
period, up to a recent date, Ireland 
had four archbishops, one for each of 
the four provinces of Armagh, Dub
lin, Cashel and Tuam, all of whom 
were distinguished by the title of 
Primale; but by the recent statutes 
of 3 & 4 Will. 4, c. 37, and 4 & 6 Will 
4, c. 90, the number was diminished 
to two, the two latter being reduced 

to the rank of bishops. The Arch .. 
bishop of York is styled Primate of 
England.-Roger's Ecc. Law, 106; 
1 Bum', Ecc. Law I1y Phillimor., 194, 
416 kk, 416 qq. 

PRIlIIBR FINB. On the levying 
of a fine when the writ of covenant 
was sued out, there was due to the 
king by ancient prerogative a sum of 
money called a primer jine, being a 
noble for every five marks of land 
sued for. I t was so called, because 
there was another fine payable after
wards, which was termed the post 
fiue.-2 BI. 360; see also tit. Fine. 

PRIlIIBR SBISIN (prima sei~ina). 
During the feudal tenures, when any 
of the king's tenants in capile died 
seised of lands or tenements, the 
crown was entitled to receive of the 
heir, if he were of full age, a sum of 
money amounting to one whole year's 
profits of the lands, which was termed 
primer seisin, i. e. first possession.-l 
Cruise, 31; 2 BI. 66; 2 Iml. 134; 

PRIlIIIBR SBR.JBANT. The king's 
first serjeant-at-law, so constituted 
by special patent.-3 Chitty's BI. 28. 

PRIlIIOGBNITURB (primog.nitura). 
The right of the eldest son to inherit 
his ancestor's estates to the exclusion 
of the younger sons: or, as the canon 
of descent has it, .. tlJat where there 
are two or more males, in equal de
gr.ee, the eldest only shall inherit." 
Litt. sec. 6; 2 51. 214. 

PRINCIPAL (principaUum). An 
heir-loom, or mortuary or corse-pre
sent. As in Urchenfield,' in tlJe 
county of Hereford, the best beast, 
the best bed, or the best table, which 
passed to tlJe eldest child, and was 
not liable to partition, was so termed. 
-Cowel. See also the next title. 

PRINCIPAL AND ACCBSSORY. A 
criminal offender is either a principal 
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or an .--y: a principal ia either 
the actor or the actual perpetrator of 
the crime; or else ia present, aiding 
.nd abetting the fact to be done: an 
acceuory ia he who is not the chief 
actor in the offence, nor present at its 
performance, but is someway con
cerned therein, either W- or tiftn 
the fact committed. An accessory 
btf- the fact is he who, bei~ ab
sent at the time of the commission of 
a felony, procures, counsels or com
mands the principal felon to commit 
it; as if several plan a theft, which 
one is to execute; or if a person in
cites a servant to embezzle the goods 
of his master. An acceuory after the 
fact is one who, knowing a felony to 
have been committed, receives, har
bours, relieves, comforts, or assists 
the principal or accessory before the 
fact with a view to his escape.-l 
Ha", 613, 618; Dick ....... ·, Q. S. 
ft. 70. See also 3 Car. c!r P. 390; 
Bez v. Hawkin" ib. p. 392; and Rrg. 
v. Ho,"Il, 9 Car. c!r P. 447, per Lit
tUdall, J. 

PRINCIPAL CHALLBNGB. A chal
lenge to a juror is called a principal 
challenge when the cause assigned 
for the challenge carries with it prim4 
facie evident marks ofsuspicion, either 
of malice or favour I as that a juror 
has an interest in the cause, that he 
has taken money for his verdict and 
the Iike.-3 Bl. 363. See also tit. 
Chalknge. 

PRIORITY (priorita,). See tit. 
PIMteriority. 

PRISONER (prilOnariu,). A man 
may be said to be a prisoner upon 
matter of record, or upon matter of 
fact. Prisoner upon matter of record 
is he who, being present in court, is 
by the court committed to prison: a 
prisoner on matter of fact 18 he who 
18 committed only upon arrest by the 
sheriff, &c.-Staundj: Pl. Cor. lib. I, 
e. 32, 34, 35. 

hIT .lTB Am OP P .lIlLUJrB1'lT; 
Is an act decting particular persons, 
as distinguished tram a public act, 
which concerns the whole nation. 
The statutes of the realm are gene
rally divided into publie and private. 
The former being an universal rule 
that regards the community at large, 
and of which the courbl of law are 
bound of themselves judicially to take 
notice; the latter being rather excep
tions than rules, operating only upon 
particular persona and private con
cerns, and of these the judges need 
only take notice when expressly 
pleaded. Thus, the statute 13 Eliz. 
c. 10, which prevents the master and 
fellows of any college, the dean and 
chapter of a cathedral, or any other 
person having a spiritual living, trom 
making leases for longer terms than 
twenty-one years or three lives, is a 
public act, it being a rule prescribed 
to spiritual persons in general; but 
an act to enable the Bishop of Chester 
to make a lease to A. B. for sixty 
years, which is otherwise beyond a 
bishop'S power, concerns only the 
parties, and is therefore a private act. 
4 &po 13 a; ibid. 76 a; 1 T. R. 
126; 2 T. R. 569; 1 Stephen, Bl. 67. 
See also tit. Private Bil". 

PRIVATE BILLS. All parliamen
tary bills which have for their object 
some particular or private interest 
are so termed, as distinguiahed from 
such as the legislature itself originates 
for the benefit of the whole commu
nity, and which are thence termed 
public bi/ll. The mode in which 
parliament proceeds in the passing 
of public and private bills well illus
trates their distinctive characters. J n 
passing public bills, parliament acta 
strictly in its legislative capacity; it 
originates the measures which appear 
for the public good; it conducts in
quiries when necessary, for its own 
information, and enacts laws accord
ing to its own wisdom and judgment. 
The forms in which its deliberations 
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are conducted are established for its 
own convenience; and all its pro
ceedings are independent of indivi
dual parties, who may petition in
deed, and are sometimes heard by 
counsel; but who have no direct par
ticipation in the conduct of the busi
neBB, nor immediate influence upon 
the judgment of parliament. In pal!8-
ing private billa, tbe parliament still 
exercises its legialative functions, but 
its proceedings partake also of a ju
diCIal character. The persons whose 
private interests are to be promoted 
appear as suitors; while those who 
apprehend injury are admitted as ad
verse Farties in the suit. All the 
formalIties of a court of justice are 
maintained; various conditions are 
required to be observed, and their 
observance to be strictly proved; and 
if the parties do not sustain tbe bill 
in its progress by following every re
gulation and form prescribed, it is 
not forwarded by tbe bouse in which 
it is lending; and if they abandon 
it, an no other J!arties undertake its 
support, the bill IS lost, however sen
sible the house may be of its value. 
The analogy which all these circum
stances bear to the proceedings of a 
court of justice is further supported 
by the payment of fees, which is re
quired of everr party supporting or 
opposing a pnvate bill, or desiring 
or opposing any particular provision. 
-May's Tr. on Pari. 384, 386. 

PRIV ATB CHAPBLS, See tit. 
Proprietary Chapeh. 

PRIVATB WAY. See tit. Way. 

PRIVATION (privatio). A word 
commonly applied to a bishop or 
rector, when b,. death or other cir
cumstance he IS deprived of his bi
shopric or benefice. It signifies much 
the same as deprivation.- Cowe/. 

PRIVBJlBNT ENSIBNT. Signifies 

a woman being with child, but not 
quick with child.-Wood', Inst. 662. 

PRIVIBS (from the Fr.~, fa
miliar, intimate, &c.) Persons be
tween whom some connection exists, 
arising from some mutual contract 
entered into with each other; as be
tween donor and donee, leBSor and 
lessee; or else it signifies persons re
lated by blood, as ancestor and heir, 
&c. And this connection which so 
arises or exists between persons is 
termed privity. This word privy is 
used with various adjuncts, in order 
to express the nature of the privity or 
connection which exists between per
sons. Thus persons related by blood, 
as ancestor and heir for instance, are 
denominated privies in blood; those 
related to a party by mere righ t of 
representation, as executors or admi
nistrators of a deceased person, are 
denominated privio in reprelt7ltation 
or in right, those connected witb each 
other in respect of estate, as lessors 
and lessees, donors and donees, &c., 
are denominated privitl in estau. So 
also those who are in any way related 
to the parties who levy a fine and 
claim under them either by right of 
blood or otherwise, are denominated 
privi,. ta a fine; and the connection 
or relationship which in all such cases 
arises or exists between the parties is 
termed privity; so that between les
sors and lessees, who are termed pri
vies in estate, there also exists privity 
~f tltate.-6 Cntilll, 168; 2 BI. 366; 
til TBI'mBI de Ia Ley. 

PRIVILBGB (privikgium). Some
times used in law for a place which 
has some special immunity; and 
sometimes for an exemption from the 
rigour of the common law. It is 
either real or per_al. A real privi
lege is that which is granted to a 
place, a personal privilege that which 
is granted to a person. An instance 
of the former kind is the power grant
ed to the universities to have courts 
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of their own; UI instance or the latter 
kind ia the esemption of certain per
BODS from being obliged to serve in 
certain offices, or to perform certain 
duties.-Kitehin; CDweL 

PRIVILBGBD DBBTS. Those 
debts which an executor may pay in 
preference to others; such as the 
funeral expenses, servants' wagee, 
expenses of medical attendance in
culred during the illneBS of the de
ceased, &c.-TDmlina. 

PRIVITY. See tit. Privia. 

PRIVITY OP CONTRACT. That 
connection or relationship which ex
ists between two or more contracting 
parties is BO termed. See tit. Privi~ •. 

PRIVY (from the Fr. pri~, fa
miliar, &c.) Cowel defines privy to 
be he who is a partsker, or bas an 
interest in any action or thing. But 
see tit. Priw .. 

PRIVY COUNCIL (privatum COIl

lilium). An assembly comprised of 
the king and such high and inftuential 
persoDS as he chooses to nominate, 
for consulting in state affairs, and for 
advising the king in general on mat. 
ters connected with the I;'ublic weal 
-1 BL 230. See next title. 

PRIVY COUNCIL, JUDICIAL COM
MITTBB OP. Is a committee of privy 
councillors (or of members of the 
privy council), to whom by ltat. 3 & 
4 Will. 4, c. 41, the judicial authority 
of the privy council has been con
signed, and by whom it is practically 
exercised. This committee consists 
of the Lord President, the Lord Chan
cellor, and such of the members of 
the privy council as shsll from time 
to time hold the offices of the Lord 
Chief Justice of the Queen's Bench, 
Master of the Rolls, Vice-Chancellor 
of England, Chief Justice of the Com
mon Pleas, Chief Baron of the Ex-

chequer, Judge of the Prerogativ. 
Court, Judge of the Admiralty Court, 
and Chief Judge of the Court of 
Bankruptcy, or shsll at any preced
ing time have held any of 8uch offices. 
And any two other l;'erson8, being 
members of the councd, may be ap
pointed. All appeals in colonial and 
ecclesiastical causes, and from the 
Admiralty Court here and the Vice
Admiralty Courts abroad, or any 
which by law could be brought be
fore the king (or queen) in council 
are to be referred to the judicial com. 
mittee. No matter can be heard, • 
unleB8 in the presence of four mem
bers, and a majority of those present 
must concur in the judgment. By 
the recent stats. 6 & 7 Vict. c. 38, and 
7 & 8 Vict. c. 69, the judicial com
mittee has power of extending the 
term for which a patent right has been 
granted.-See 1 Tyr. c!r Gran. 222; 
1 VII. Hn. 444; 7 Ad. c!r EL 713 ; 
2 Slqhen', BL 482; 3 ib. 426. 

PRIVY SBAL (privatum .igillum). 
A seal in the custody of the principal 
secretsry of state, and is used for such 
grants or letters patent, &c. as are 
ultimately to pass the great seal.-2 
bllt. 555; 9 Rep. 18. 

PRIVY VBRDICT. See tit. Ver
dict. 

PROBA TB (proOOtio). The copy 
of a will or testament made out in 
parchment under the seal of the or
dinary, and usually delivered to the 
executor or admimstrator of the de
ceased, together with a certificate of 
its having been proved, is commonly 
called the probate. It is sometimes 
used for the act of proving a will. The 
meaning of proving a will may be thus 
explained. An executor, before he 
is permitted to take a probau of the 
will, is obliged to swear before the 
ordinary, or bis surrogate, that the 
writing contains the true last will and 
testament of the deceased as far as 
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he knows or believes, and that he 
will truly perform the same by paying 
first the tt'stator's debts, and then the 
legacies therein contained, as far as 
the goods, chattels and credits will 
thereto extend, and the law charge 
him; and that he will make a true 
and perfect inventory of all the goods, 
chattels and credits, and exhibit the 
same into the registry of the spiritual 
court at the time assigned by the 
court, and render ajust account there
of when lawfully required; and this 
is termed proving a wilI.-Toller', E:u. 
68. See also tiL Pruving a Will. 

PRODATORY TBRM. See tit. 
Term Proba/Qry. 

PROCBDENDO. A writ by which 
a cause which has been removed from 
an inferior to a superior court by 
certiorari, or otherwise, is sent down 
again to the same court to be prOCHtkd 
in there, after it having appeared that 
the defendant had not good cause for 
removing iL-COII:tl; La TBrmI. dB 
la Ley. 

PROCBDBNDO AD JUDICIUM. A 
writ issuing trom a superior court to 
one of subordinate jurisdiction, com
manding the judge or judges thereof, 
in the king's name, to proceed to 
judgment on their having previously 
refused or neglected to do so.-3 Bl. 
109. 

PROCBSS. This word is generally 
defined to be the means of compel
ling the defendant in an action to 
appear in coUlL And when actions 
were commenced by original writ, in
stead of by writ of summons as at 
present, the method of compelling 
the defendant to appear was by what 
was termed original procell, being 
founded on the original writ, and so 
called also to distinguish it from mun. 
or intermediate procetlll, which was 
some writ or process which issued 
during the pending of the auit. The 

word proce", however, as now com
monly understood, signifies thOle for
mal instruments called writ,. The 
words proc", and me.ns proce" are in 
common law practice trequently ap
plied to the writ of summons, which is 
the instrument now in use for com
mencing personal actions. The word 
procell, however, in its more compre
hensive signification, includes not 
onlythewritofsummons, but all other 
writs which may be issued during the 
progress of an action. I t may be 
observed that the words mesn, procell, 
as applied to the writ of summons, is 
now inaccurate phraseology, although 
very common, because the writ of 
summons is not now mesne or int"'
mediag process, but is that process 
by which actions are rommencBd. 
Those writs which are used to carry 
the jud~ent of the courts into effect, 
and which are termed writs of exe
cution, are also commonly denOJhi
nated final procB8B, because they usu
ally issue at the end of a BuiL-Steph. 
01& Plead. 21; 3 Bl. 279; Smith', Ac
tion at Law, 23; 1 Arch. Prac. 2. 

PROCBSSUM CONTINUANDO. A 
writ for the continuance of procell after 
the death of the chief justice, or other 
justices in the commission of oyer 
and terminer.-Cowel. 

PROCHBIN AMY (neztfriend). As 
an infant cannot legally sue in his 
own name, the suit or action must be 
brought by a guardian ad litem, or, 
what amounts to the same thing, by 
hiB prochein amy, i. e. some friend 
who is willing to take up-on himself 
the trouble and respoDSlbiIity.-Co. 
Lit. 186 b, nag; C.'o. Car. 161; 2 
Step. Bl. 333. 

PROCHBIN A VOIDANCE (nezt 
avoidance). The power to present a 
clerk to a benefice when it shall next 
become void.-Tomlin .. 

PROCLAMATION (proclamatio). A 
notice publicly made of any thing; 

1'6 
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fir a public decJlll'atioD of the kiDg's 
will made to biB subjec1a. 

PROCLAIIATION OP COURT •• 
Applied more particularly to the be
ginning or calling of a court together, 
and to the discharge and adjourning 
tbereot: 

PROCLAIIATION OP A FINB. 
The notice or proclamation whicb 
WBII made after the engrossment of a 
fine, and consisted in ita being openly 
read in court sixteen times; viz. fOllr 
times in tbe term in which it was 
made, and four times in each of the 
three BUccel'ding terms; which bow
ever was afterwards reduced to one 
in eacb term.-2 BL 352. 

PROCLAMATION OP NUIBANCB •. 
A notice of proclamation for the re
moval of nuisances.-12 Rich. 2, c. 
13. 

PROCLAMATION OP RBBBLLION. 
See pt. Commiuian (lj' lUlwllilm. 

PROCLAMATION OP RBCUBANTB. 
A proclamation which was formerly 
made for the conviction of recusanta 
on non-appearance at the assizes.-
29 Eli!. c. 6. 

PRO CONPBBBO. When a defend
ant in a suit in chancery will not pllt 
in his Gn,wer to tbe plaintiff's bill, 
and the proper means have been re
sorted to, to compel him to do so, 
and yet he does not, and will not do 
it, the plaintiff may proceed to bave 
the bill taken against the defendant 
pro canf,"" (i. e. as confessed) and to 
obtain a decree in the suit on the 
assumption that the defendant has 
confeued the truth of the bill: for by 
his not Gmwenng it, and remaining 
ailent, it is assumed reasonably enough 
that he conj" the truth of ita con
tents.-Gray·, Cia. Pro 172; COWIl. 

PROCTOR (procurator). An officer 

in the ecclesiastical courts, whose 
duties correspond with those of an 
attomey in the common law co urts. 
See also tit. Procurator. 

PROCURATION (procurGtio.) In
dorsing a bill of exchange by procu
ratio,., is doing it as proxy or bl 
authority of another. -M'Culloch r 
COllI. Dict. 

PROCURATOR. In its general 
signification means anyone who has 
received a charge, duty or trust for 
another. Thus the proziu of lords 
in parliament are in our old law 
books called procurator,.; so also a 
vicar or lieutenant was so called; 
and even the bishops were sometimes 
called procuralt>re. Bcclwruna. From 
this word comes the term procttn', 
meaning one who acta for another in 
tbe ecclesiastical courts, the same as 
an attomey does for his client in the 
common law courts. The word pro
curator was also used for him who 
gathered the profita of a benefice for 
another man, and the word procuracy 
for the writing or instrument which 
authorized the procu,'ator to act.
Cowel; u, 7'ermu ,u to uy. 

PROCURATORIUM. The instru
ment by which a person or company 
authorized and empowered their 
proctors to represent them in any 
judicial court or cause.-Cowel. 

PRODE. HOMINBS, The barons 
or other military tenants were so 
called in our old books.-CoweL 

PRODITORIB (trea_ably). When 
indictments were in Latin, this was 
the technical word for !rea_, and 
was necessary to be inserted. - 2 
Hawk. P. C. 22+. 

PROPBR (prtferer, i. e. to offer, to 
produce). The time appointed for 
the accounts of sheriffs and other of
ficers in the Exchequer, which was 
twice in the year. It is aleo used in 
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some writers to signii'f an oft'er or 
endeavour to proceed In an action. 
Fleta, lib. 1, c. 38; COIIHII. 

PROPBRT IN CURIA (lIB produces 
in court). See tit. Oyer of D"th and 
R,cord .. 

PROHIBITION (prllhibitio). A writ 
issuing properly only out of the Court 
of King's Bench, being the king's 
prerogative writ; but for the further

. ance of justice it may also be had in 
some cases out of the Court of Chan
cery, Comm~)U Pleas, or Exchequer, 
directed to the judge and parties of 
a suit in any inferior court, command
ing them to cease from the J?rosecu
tion thereof, upon a suggestion that 
either the cause originally, or some 
collateral matter arising therein, does 
not belong to that jurisdiction, but 
to the cognizance of some other court. 
-3 Bl. 1\2. 

PROHIBITIO DB VASTO DIRBCT A 
P ARTI. A judicial writ directed to 
the tenant of lands, &c. prohibiting 
him from committing waste on the 
land in question during the pending 
of the suit.-Cowel. 

PRO INDIVISO (as undivided). The 
j oint occupation or possession of 
lands: thus lands held by coparceller. 
are held pro indiviso, that is, they are 
held ut.divided, neither party being 
entitled to any .pecific portion of the 
land so held, but both having a joint 
interest in the undivided whole.
C_l. 

PROMISB. In law is either ex
press or implied. Express, when 
founded upon the express contract or 
declaration of the party promising; 
implied, when the promISe is inferred 
from his acts, conduct or peculiar po
sition. Thus, the lawwill always infer 
a promise by a debtor to pay a debt 
due to his creditor; and in an action 
against the debtor for recovery of the 

debt, such promise must be alleged 
in the declaration, although it need 
not be specifically proved. See also 
tit. Assumpsit. 

PROMISES, Aclion on. Such an 
action as is brought for the recovery 
of damages for the breach or non
performance of any promise either 
express or implied.-3 BI.108; Steph. 
Plead. 19. 

PROMISSORY NOTE. A written 
instrument by which one person en
gages or p"omises to pay a certain 
sum of money to another. It in 
many respects resembles a bill of ex
change: the following is an ordinary 
form of a promissory note:
£lOO:O •• Od. 

London, ht March, 1839. 
On demand, 1 promise to pay to 

Jam" Williams, or beaTer, one hundred 
pounds, value received. 

JOHN ANDERSON. 

A promissory note of course varies 
from the above form according to 
circumstances; thus a party fre
quently promises to pay at a certain 
period after the date of it, instead of 
on demand, and then it would run 
thus: "Thr" month, (as the case 
may be) after date, 1 promire," &c. 
For full information on this subject, 
the reader is referred to M'Culloch's 
Commercial Dictionary, and to the 
various works on bills of exchange. 
-2 BL 467; M'Culloch', Com. Dict. 

PROMOTERS (promotorts). Those 
persons who in popular and penal 
actions prosecute offenders in their 
own name and in that of the king's, 
and are thereby entitled to a part of 
the fine or penalty inflicted on the 
offender as a reward for so ~rose
cuting. The term is also apphed to 
a party who puts in motion an eccle
siastical tribunal for the purpose of 
correcting the manners of any person 
who has violated the laws ecclesi
astical, and, taking such a course, he 
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is said to " promote the office of the 
judge." - See Taylor v. M.".ley, 1 
Curt. 470. It would appear that the 
office of the judge ought not to be 
promoted in a suit br more than one 
person, excepting 10 the case of 
churchwardens.-Per Sir H. Jenner, 
2 Curt. 408. 

OTING THE Op 
See tit. Promoter 

OTARY. See tit. 

P OP WILL. Se 
bale; also tit. Proving a Will. 

PRO P ARTIBUS LIBERANDIS. A 
writ fonuerly in use for partition of 
lands between co-heirs.-Cowel. 

PROPER. This word is frequently 
used to signify own, and is derived 

French 1"""pre, or 
as "his own prop 

uper business of an 
n stat. 2 Geo. 2, c. 
nth before action b 
roey, a bill shall be 

to the party sou 
subscribed with 

hand of such attorney."- Owen v. 
Scales, 6 Jur. 1000. 

PROPERTY (proprietas). A word 
of almost indefinite extent, including 
every species of acquisition which a 
man may have an interest in. Thus 
the tenus lands, goods, chattels, effects, 

eed almost every te 
ts an object in wh 
acquire an interest 
uded in the word p 
8. 

ERTY IN ACTION. 

PROPOUNDER OP A WILL. He 
by whom it is brought forward, and 
who seeks to obtain for it the probate 

PRO 

of the ordinary or of the Prerogative 
Court. This is generally the exe
cutor; but if any testamentary paper 
be left in the possession of, or mate
rially benefits, any other person, it 
may be propounded by such person.
Wood and others v. Goodlake, Helps and 
other. 2 Curt. 84, 95. 

OPRIBTARY (pr 
o has a property in 
e word was mor 

d to him who had 
efice to himself an 
cessors, as abbots 
old.-Cowel. See 

PROPRIETARY CHAPELS. There 
are four principal sorts of chapels: 
1st, Private chapels; 2nd, Chapels 
of ease; 3rd, Free chapels; and 4th, 
Proprietary chapels. Private chopels 
are those which noblemen and other 
worthy and religious persons have 

Ir own expense bui 
wn houses, for the 

es to perform re Ii 
hese, and their oro 
ined by those to 
, and chaplains p 
by themselves, wi 
ns. The minister 

pointment, gains no freehold interest, 
and may be dismissed whenever the 
party who appointed him thinks fit.-
4 B. ~ C. 573; Degge, O. 1, c. 12; 
Rog. Eccl. Law, 149. 2nd. Chapels 
l{/ ease are such as are built within 
the precincts of a parish church, and 
belong to the parish church and the 

of it.-2 Roll. Abr 
2. It is a mere or 

ioners, in prayers an 
ments and burials 

and performed at 
h), and commonly 
oveable at the wil 
minister.-Gibs.2 

Eccl. Law. 299. 3rd. F,·te chapels are 
such as are of royal foundation, or 
founded by subjects by the licence 
or grant of the crown. Hence they 
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are usually found upon the manors 
and ancient demesnes of the crown, 
where they were built, whilst in the 
king's hands, for the use of himself 
and his retinue when he came to re
Bide there. - Oodol. Ab. 146. 4th. 
Pr~ chapel. are such as have 
been built within time of memory; 
and these are usually assessed to the 
rates as other building and dissenting 
chapels are. These chapels can ex
ercise no parochial rights, and are 
described by Sir John Nicholl to be 
" anomalies unknown to the consti
tution and to the ecclesiastical es
tablishment of the Church of Eng
land."-2 Hag. 46. See Rog. EccL 
Law, 147; Rum', Eccl. Law. 

PROPRIBTATJI PROBAND..\, A 
writ which is directed to the sheri1F, 
requiring him to inquire, by inquest, 
whether goods distrained are the pro
perty of the plaintiff or of the person 
claiming them. This writ issut's 
when to a writ of replevin the sheriff 
returns as his reason for not exe
cuting it, that the distrainor, or other 
person, claims a property in the goods 
distrained.-2 Arch. Prado 827. 

PRO RA. T A (in proportion; at a 
certain ral8). As under certain cir
cumstances the payment offrei~ht is 
regulated according to the portion of 
the voyage performed, pro ratd itinsri. 
peracti.-Abbot on Shipping, by SlIM, 
438, Bt IIIq.; 1 M. ~ S. 453; 5 Taunt. 
512; 10 East, 378, 526. See also 
the phrase used in 2 W iUiarm'. Eror •• 
1459. 

PROROGATION OP P ARLIAMBNT. 
See tit. Diuolution oj Parliament. 

PROTBCTION (protectio). To be 
out of the king's prol8ttion signifies 
to be out of, or excluded from, the 
benefit of the law.-CoweL 

PROTBCTION, Writ of. A pre
rogative writ which the king may 

grant to privilege any person in his 
service from arrest during a year and 
a day; this prerogative, however, is 
seldom exercised.-l Arch. Pro 179, 
180; Lei Tenna dB Ia Ley. 

PROTBCTOR OP SaTTLBMBNT. 
A functionary introduced or created 
by the 3 & 4 Will. 4, c. 74, as a 
check against improvident aliena
tion.-Hayes·, c.:onwy. 132, 133. 

PROTBCTIONIBUS, Statul8 dB. 
A statute for allowing a challenge to 
be entered against a protection.-33 
Edw. 1, .t. 1. 

PROTBST (prol8r/atio). In its 
most general and enlarged sense sig
nifies an open declaration or affirm
ation. Thus, when in the House of 
Lords any vote passes contrary to the 
sentiments of any of its members, 
such members may, br leave of the 
house, enter their dissent on the 
journals of the house, with the rea
sons of such dissent, which is usu
ally styled their prol8rt. So also the 
term protest, as applied to bills of ex
change, signifies a solemn declaration 
by the notary that the bill has been 
presented for acceptance or payment 
and was refused, &c. So also amongst 
mariners, a declaration made on oath 
before a magistrate or notary public 
in any distant port of the damage 
likely to ensue from a ship's delay, 
is termed a proteat.-l BL 168; 2 RL 
468,469. 

PROTBSTANDO. See tit. Protes
tation. 

PROTBSTATION (proteatatio). A 
particular formula which was used in 
pleading was so termed; the nature 
of it may be thus explained :-It is 
frequently expedient for a party to 
plead in such a manner as to avoid 
any implied admission of a fact which 
cannot with propriety or safety be 
positively affirmed or denied; and 
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this might be done by the party in
terposing an oblique allegation or 
denial of some fact, protesting that 
luch a matter did or did not exist, 
and at the same time avoiding a di
rect affirmation or denial, and this 
was technically termed a protestation. 
This, however, by a late rule of court, 
Hi!. + Will. +, is disallowed.-Sttph. 
on Pkad. 21i+; 3 Bl. 311. 

PnoTHONOTARY (p.mono/mUl). 
An officer of the Court of Common 
Pleas, whose duties resembled in most 
respects those of our present masters 
of the courts. This office was abo
lished by 7 Will + & 1 Vict. c. 30.-
1 Arch. PrtJct. 21. 

PROTOCOL. The first copy; the 
entry of any instrument in the book 
of a notary or public officer, and 
which, in case of the loss of the in
strument, may be admitted as evi
dence of its contents.-Tomlin •• 

PROVE, TD. See tit. PrDl1ing II 

Will. 

PROVER. See tit. ApprDVel'. 

PROVING A WILL. The act of 
establishing its validity before the 
(ecclesiastical) tribunal appointed for 
that purpose; and this act is indis
penBBbly nece8BBrY before prDblJte will 
be granted of the will, i. e. before the 
court will give to the will the stamp 
and BBnction of its authority as a 
legal testament of the deceased. 
This act of proving the will is usu· 
ally performed by the executor, and 
is either in common form, which is 
only upon the executor's own oath, 
or per ttm., i. e. upon the oath of 
witnesses, in IIIDI'II BDlernn form '!f lllw ; 
which latter course is taken when the 
validity of the will has heen, and 
sometimes even when it is likely after
wards to be, impeached. When the 
will is so proved, the original must 
be deposited in the registry of the 

court by which probate is granted, 
and a copy thereof in parchment is 
made out under the seal of the judge 
of the Prerogative Court, or of the 
ordinary of the diocese, as the case 
may be, and delivered to the exe
cutors, together with a certificate of 
its having been proved before him I 
all of which together is usually styled 
the probIJu. The tribunal before 
which the prDIIing '!f II will takes 
place, and by which the probGte is 
granted, varies according to the lo
cality of the testator's effects. If all 
the goods of the deceased lie, at the 
time of his death, within the same 
diocese or jurisdiction, a probate be
fore the ordinary of that diocese is 
the only proper one. But if the de
ceased had bonll notabilill or chattels 
to the value of 100 .. in two distinct 
dioceses or jurisdictions, then the 
will must be proved before the me
tropolitan of the I?rovince, by way 
of special prerogattve;. whence the 
courts where the validity of such will 
is tried, and the offices where they 
are registered, are called the prero.lll
tive courU and the preroptive Offices 
of Canterbury and York. And' this 
prerogative consists of the power of 
making one probate (and one admi
nistration also) serve for all the dio
ceses, however numerous, in which 
the deceased had bonll notabilia.-l 
Wma. on E:ror •. 210, 3,·d edit.; Hog. 
Eccl. LIIW, 9+0; + Burn's Eccl. Low, 
2+8; 1 T. R. +80; 7 A. l!f E. 2+0, 
2+3; 1 Godolph. c. 20, s. +; 2 M. l!r 
W. 87; + frllt. 331i; 1 Horn. 8r Hurl. 
319. 

PROVISIONAL ASSIGNER. Was 
an assignee to whom the property of 
a bankrupt was assigned until the 
regular or permanent assignees were 
appointed by the creditors. But the 
1 & 2 Will. +, c. 1i6, s. 22, and Ii & 6 
Viet. Co 122, s. +8, having enacted 
that until assignees shall be chosen 
by the creditors of each bankrupt, 
the official assignee to he appointed 

DigitIZed by Google 



PRO ( 827 ) PUI 

to act with the creditOl'll' 81111ignees 
shall be enabled to act, and shall be 
deemed to be to all intents and pur
poses a sole assignee of each bank
rupt's estate and effects, provisional 
lIIIIlignees are no longer necessary, or 
rather the official aasijPlees are such 
provisional assignees lD all caae&-
1 Mont. c!r .Ayr. Bank. 159. 

PROVISIONS. The nominations to 
benefices by the pope were so called, 
and those who were so nominated 
were termed provi,."... There was an 
act passed in the reign of Edw. 3, 
forbidding all ecclesiastical persons 
from purchasing these proviliom.-l 
Bl. 60, 61. 

PROVISO. A condition or pro
vision which is inserted in deeds, 
and on the performance or nonper
formance of which the validity of 
the deed frequently depends; it usu
ally begins with the word prOlJ;ded. 
Thus in leases there is usually a pro
,,;10 that if the rent be unpaid for the 
space of twenty-one days after the 
day appointed for the payment of it, 
that it sball be lawful for the lessor 
to enter into possession of the pre
mises.-4 Crllw, 376. So in mort
gage deeds, that part which provides 
that on payment of the mortgage 
money by the mortgagor, the mort
gagee shall re-convey the estate to 
the mortgagor, is termed the proviro 
for re.umption, because it is by virtue 
of that proviso that the mortgagor 
is empowered to re<kem his estate. 

PROVISO POR RBDEMPTION. See 
tit. Proviro. 

PROVISO, Trial by. In all cases 
in which the plaintiff, after issue 
joined, does not proceed to trial, 
when by the course and practice of 
the court he might have done so, the 
defendant may, if he wishes, give the 
plaintiff notice of trial, and proceed 
to trial as in ordinary cases; and 

thia ia termed a trial by protIiao. It 
ia so called, because in the di.tringa, 
to the sheriff there is a proIlilO, that 
if two writs shall come to his hands, 
he shall execute one of them only.-
2 .Arch. Prado 1100, 1101. 

PBOVI80lL. See tit. Proviaion .. 

PROVOST MARSHAL. An officer 
of the king's navy who has charge of 
the prisoners taken at sea, and some
times also performs the same duties 
on land.-Cowl. 

PUBLIC ACT OP P ARLIAlIBNT. 
Is an act which concerns the whole 
community, and of which the courts 
of law are bound judicially to take 
notice. See for distinction between 
a Public and Private Act tit. Private 
Act of Parliament. See also tit. Pri
vate Billl. 

PUBLIC BILLS. See tit. Private 
Bills. 

PUBLICATION. This word, as ap
plied to the depositions of witnesses 
lD a suit in chancl"ry, signifies the 
right which is exercised by the clerks 
in court, or the examiner, of openly 
showing the depositions as taken at 
the examination of such witnesses; 
which is done either by an order of 
the Court of Chancery, or by con
sent of the parties in the suit.-3 BI. 
450; Goldmaith', Chan. Pr.177. 

PUBLISH. The publishing of a 
will by a testator signifies the decla
ration which he makes (usually at 
the time of signing it), in the pre
sence of a pro{ler number of wit
nesses, that it IS his last will and 
testament.-Lovelau on Willi. 

PUIS DARRBIN CONTINUA.NCB 
(.ince the la.t adjournment or COR

tinuann). This was a plea so called, 
but which since the abolition of con
tinlUlnca has been consequently dis-
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used, and another (viz. a plea to the 
further maintenaru:e of the action) has 
been substituted for it. As it was a 
plea of some importance the follow
mg outline of its history may not be 
altogether out of place. .. By an 
ancient practice very recently aban
doned, when adjournments of the 
proceedings took place for certain 
purposes from one day or one term 
to another, there was always an entry 
made on the record expressing the 
ground of the adjournment and ap
pointing the parties to reappear at 
a given day, which entries were 
called cootinl/ance.. In the intervals 
between such continuances and the 
day appointed, the parties were of 
course out 'f court, and consequently 
not in a situation to plead. But it 
sometimes happened, that after a 
1'/611 had been pleaded, and while the 
parties were out of court in conse· 
quence of such a continuance, a new 
matter of defence arose, which did 
not exist befor, the last continuance, 
and which the defendant had conse
quently no opportunity to plead be
fore that time. This new defence 
he was therefore entitled, at the day 
given for his reappearance, tollead, 
as a matter that had happene after 
or since such last continuance (pui. 
darrein c01Itinuance), and therefore 
termed a plea puis darrein continu
ance.-Stsphen on Pleading, 70, 71 i 1 
Auh. Pract. 460. 

PUI8NB (Fr. puim4). Younger, 
subordinate. Thus all the judges, 
excepting the chNf' are termed puii", 
judges; that is, they are subordinate 
to their respective chiefs.-3 BL 40, 
41, 44. As to mulNr puisne, Bee tit. 
Eigne. 

PUR A.UTBR VIB (for the lif' 'f 
another). An estate pur auter tiN is 
an estate which endures only for the 
life of some particular person. Thus, 
if A. lease lands to B. to hold and 
enjoy them for or during the life of 

C., B. is said to have an estate pu!" 
Buter vi,; that is, during' the life of 
.. noCher, viz. the life of C., and B. is 
also then called with respect to his 
interest in such lands a tenant pur 
auter tlie, and C., for or during whose 
life B. holds his lands, is termed the 
ceawi 9ue tIiB.-2 m. 120. 

PURCHA.8B (perquisitum). The 
word pUrClllJlII is used in law in con
tradistinction to descent; and is any 
other mode of acquiring real pro. 
perty than by the common course of 
mheritance. So that the word is not 
mtlf'lIIly used in its popular sense, viz. 
that of buying for a sum of money, 
but implies any trWds of acquiring 
property excepting by descent. Thus, 
if a person acquires real property by 
gift, grant, or by devise, or by any 
other mode (excepting descent), and 
which does not even subject him to 
the payment of any sum of money 
for such property, he is still in legal 
language sald to acquire such pro. 
perty by purchllBB. The difference 
between the acquisition of an estate 
by descent and by purchase consists 
principally in two poil)ts. 1. That 
by purchase the eBtate acquires a 
new inheritsble quality, and is de
scendible to the owner's blood in 
general. 2. That an estate taken by 
purchase will not make the person 
who acquires it anSwerable for the 
acts of his ancestors as an estate by 
descent will.-3 Cruiie, 461, 462 i ~ 
BI.201. 

PURPA.RTY (purpar.). That part 
or share of an estate which after 
having been held in common by co
parceners is by partition allotted to 
any of them.-COWIL 

PURPRBSTURB or PURPRB8TBR. 
A word derived from the Fr. pnurpriB, 
which signifies to take from another 
and to appropriate to himself i hence 
a purpresturll in a general sense sig
nifies any such wrong done by one 
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man to another. Purpresture in a 
forest signified any mcroachment 
upon the king's forest, whether by 
building, inclosing, or using any 
liberty without a lawful warrant to 
do so.-Le. Termes de la Ley; 4 BI. 
167. 

PURV 
tion. 

PURV 
act of p 
which b 
enacted, 

Preemp-

ewof an 
part of it 

ds " Be it 

PUTATIVE FATHER. The alleged 
or reputed father of an illegitimate 
child is so called. 

PUTTING IN SUIT. As applied 
to a bond or any other legal instru
ment signifies bringing an action 
upon it, or being made the subject 
of an ac Geo. 3, c. 
99, it is collectors 
appointe sioners of 
taxes sh y a joint 
and seve sureties, 
&c. " pr t no such 
bond sll (i. e. be 
made the n) against 
any surety or sureties for any defi
ciency other than what shall remain 
unsatisfied after the sale" of the de
faulting collector's goods.-l Scott, 
N. R. 711. 

PYEING (probably from pie, used 
by the Romish clergy for an inder to 
find out church; 
from th a list or 
register n old law 
phrase, ing or se-
lecting t en in by 
the plai law from 
that con hich they 
were bro , cing them 
into an alphabetical order, for the 
more ready finding them, &c.
Roote's Suit at Law, 137, n. (4); Ri
chardson's Eng. Diet. tit. Pie. 

Q. 
QU..:B EST EADEM (which i. tM 

same). Are formal words used in 
pleading to supply the want of a 
traverse. As in the case of a man 
bringing an action of trespass, and 
the de the plain-
tiff ga nter on the 
land a ccordingly, 
"whic ssofwhich 
the pIa Utll est eadem 
trl/mgr 405; Tom-
/ins. 

QU..:B PLURA. A writ which for
merly lay when an inquisition had 
been made by an escheator in any 
county of such lands and tenements 
as any man died seised of, and it was 
imagined that all which were in his 
possession were not found by the 
office.-Reg. Orig. 293; Cowel. 

Qu 
GlUM. 
upon a 
conditi 
seCUnt 
Cowel; 

ENIT PLE. 
Y the sheriff 
m with this 
. feemt B. 
seqrumdo.-

QU..:B SERVITIA. See tit. Per qUill 
servitia. 

QU..:BSTUS. That which a man 
acquires by purchase, as distinguished 
from h.ereditus, which is that which 
a man acquires by descent.-Glan. 
lib. 7, 

QU ial writ that 
lay, w n bad judg. 
ment t fore execu-
tion is gment; for 
this wn heator, be-
tween ecution, to 
inquire whether such religious person 
had any right to recover, or whether 
the judgment was obtained by col. 
lusion between the demandant and 
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tenant with tbe intention of defraud
ing the true lord.-Old Nat. Brev. 
161; C_l. 

QUALIPI.D FBB. See tit. BaN 
F". 

QUAlIlDIU SB BBNB GBSSBRIT 
(as long aI he cond.lI:t1 hi_If well). 
A clause frequently inserted in the 
grant of offices,.&c. by letters patent; 
signifying tbat tbe party sball hold 
the same aI long aI Ire ~havt. Ai_If" 
well (quaindiu se bene gesserit).
Co. 4 1n.t. 117; Cowel. 

QUANDO ACCIDBRINT (when tlley 
may happen). Judgment of assets 
?uando acciderint is a judgment which 
18 sometimes signed against an exe
cutor, and which empowers the party 
80 signing it to have the beneRt of 
aaet. which may at any time after
wards come to the hands of the exe
cutor, or whenner tMy may happen.-
2 Arch. Pract. 931. 

QUANTUM MBRUIT (a. much aI 

he deserved). These words are thus 
explained by Blackstone. "If I 
l'mploy a person to transact my bu
sineRS for me, or perform any work, 
the law implies that I undertook or 
assumed to pay him so much as his 
labour deserved: and if I neglect to 
make him amends, be has a remedy 
for this injury by brin(ting his action 
on the case ul?on thiS implied QS-

• umpait or promise; wherein he is at 
liberty to suggest that I promised to 
pay him 10 much as he rea._bly 
d'''rvtd,'' and this action on the case 
is thence termed an action of assump
sit on a qllantum meruit, that is, an 
action for breach of my promise to 
pay bim a. much as he deserved. There 
IS also an action of assumpsit on a 
quantum ""lebat (i. e. a. much aI it wa. 
tDDrth), which is very similar to the 
former, being only where one takes 
up goods or wares of a tradesman 
Without expressly agreeing for the 

price. There, the law concludes that 
botb parties did intentionally agree 
that tlie real value of the goods should 
be paid, and therefore an action may 
be brought for tbe breach of the im
plied promise to pay as much for the 
goods as they were worth.-3 Bl. 
162,163. 

QUANTUM VALBBAT. See tit. 
Quantum meruit. 

QUARANTINB. See tit. Quarm
tine or Quarentaine. 

QUARBCLAUSUM FRBGIT(where
Jore h. bralr6 the clDse). That species 
of the action of trespass which has 
for its object the recovery of damages 
for an unlawful entry upon another's 
land is termed an action of trespass 
quare C14U1UtR fregit j-" breaking a 
close" being the technical expres
sion for an unlawful entry upon land. 
The language of the declaration in 
this form of action is "that the de
fendant with force and arms bralr6 
and entered the clDse" of the plaintiff. 

QUARB LfBCIT INPRA TBRlIlI
NUM. A writ which lay fur a lessee 
when he was cast out or fiectetl. from 
his farm before the expiration of his 
term, against the lessor or feoffee 
who 80 ejected him, to recover the 
residue of bis term and also damages 
for being 80 ejected.-Cowel i 1M 
Termes d,la Ley • 

QUARB IMPBDIT (why or where
Jore he hinder.). The action of quare 
impedit is the remedy by wbich a 
party whose right to a benefice is 
obstructed recovers the presentation; 
and is the form of action now con
stantly adopted to try a disputed 
title to an advowson.-l AreA. Prad. 
848; Stephm on Pleading, 11. 

QUARB INCUMBRAVIT (whtJi'ejor. 
he hal incum~d). A Special action 
against a bishop to recover the pre-
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&entation of a living, and also satis
faction in damages for the injury 
done to the plainti1r by incumbering 
the church with a clerk during the 
pending of a suit concerning the right 
of presentation.-8 BI. 248. 

QUARB NON ADMISIT (wherefor, 
tIDe. It. not admit). A writ which lies 
against a bishop to recover satisfac
tion in damages for not admitting 
and instituting the clerk of a patron, 
whose right to present bas been es
tablished by judgment of a court of 
law.-F. N. B. 47. 

QUARB NOX PBRMITTIT. A writ 
that lay for one, who had a rigbt to 
present to a benefice for a turn, 
against the proprietary. - COlD" ; 
Fleta, lib. 5, c. 6. 

QUARBNTINB or QUARBXTAINB 
(quar'ntina). Is a term signifying 
the number of furty days. It more 
commonly refers to the period of 
forty days which persons coming from 
infected countries, or from countries 
supposed to be infected, are obliged 
to wait on board ship befure they are 
permitted to land either in England, 
or in her possessions abroad. But 
in law it more strictly applies to the 
similar period durin~ which a widow 
entitled to dower, IS permitted to 
remain in her husband's capital man
sion house after his death, while she 
awaits its 888ignment.-F. N. B.161; 
Cowel; 1 Steprnm" BI. 258; 1 Roper 
on Hus. and Wife, 888. 

QUARB OBSTRUXIT. A writ that 
lay for him who having a liberty to 
pass through his neighbour's grounds, 
was prevented enjoying such liberty, 
by reason of the owner of the ground 
baving obstructed it.-Le, Term" dB 
la Ley. 

QUARRBL (querela, a qmrendo). 
This word is said to extend not onlv 
to real and personal actions, but alsO 
to the causes of actions and suits j so 

that hy the release of all quarrels, 
not only actions pending, but also 
cauSl!8 of action and suit are released; 
and quarrels, controversies, and de
bates are in law considered to have 
one and the same signification.-Co. 
lib. 8, 108; Le. TerllW dB /a l.ey. 

QUARTBR CORD. The miners or 
proprietors of mines within the soak 
and wapentake of Wirksworth are 
entitled to a privilege of using seven 
yarda and a quarterofland in breadth, 
adjoining on each side of the mine or 
vein so far as the mine or vein ex
tends in length, for the purpose of 
working the mine, which is called 
"quarUrcord."-Rowllv. G,lll, Cowp. 
451,452. 

QUARTBR SBSSIONS, See tit. 
Be_ion. 

Qu ARTO DIB POST. The fourth 
day after the tenn.-Arch. 97. 

QUASH (r.aBlumfactTe). To make 
void, to cancel, to abate. Thus, to 
quash a plea, an order of sessions, 
&c. is to annul or cancel the same.-
8 BL 808; 4 Mer. 8r M. 497; 2 B. 8r 
Ad. 203. 

QUAISI CONTRACT. An implied 
contract.-Tomlins. 

QUB ESTATB (which or wh_ ta
tate). A term used in pleading, the 
nature of which may be thus ex
plained. Formerly it was necessary 
when there was occasion to plead a 
prescriptive right to any easement or 
profit, or benefit arising out of land 
(as for example, a prescriptive right 
of way or common), to allege 'eUin in 
fee of the land in respect of which 
the right was claimed, and then to 
allege that he and all th_ who" "tate 
he 1uul in the land, had from time 
immemorial exercised the right in 
question; and this was termed pre
scribing in a que "tate from the worda 
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in italiea.-Stephen on PlIIading, 333; 
2 Chitty', BL 2M, note 3. 

QUB BIT BADBJ(. See tit. Que 
at eade"", 

QUB BST LB J(BSIUI. See tit. 
Que "lead,,,,,, 

QUBBN ANNB'S BOUNT2'. Is a 
perpetual fund for the augmentation 
of poor livings in the Church of 
England, arising out of the revenue 
of the first fruits and tenths, which 
Queen Aune .(by charter subse
quently confirmed by stat. 2 .& 3 
Ann. Co 11) vested in trustet"8 for 
ever for that purpose. Those" irst 
fruits" and "tenths," having been 
(as explained under their own titles) 
originally a tax enforced by the popes 
from the richer Engliah clergy, formed 
subsequently to the Reformation a 
branch of the revenue of the crown, 
and subject to various alterations la 
amaunt; they so remained until the 
reign of Queen Anne, who -did not 
remit them unconditionally, but ap
plied these superlluities of the larger 
benefices to make UJ' the deficiencies 
of the smaller. ThHl fund still.exists 
and is regulated by a variety of sta
tutes, of which the first is the 5th of 
Anne, c. 24, and the ·last the 5th of 
Vict. c. 39.-1 BL Com. 284; 2 SR
phen's BL 550. 

QUEEIIr'S ADVOCATB. An advo
cate of the civil law bar a~pointed 
by the crown to maintain Its inte
rests and to advise it in all matters 
in which the learning of the civil law 
is involved. Those matters include 
important questions of international 
law, upon which (as in framing trea
ties with foreign nations) the counsel 
of the queen's advocate is frequently 
taken by the gIWernment. In the 
legal profession this ofticer holds a 
distinguished place. He now ranks 
next in dignity to the attorney and 
solicitor-general, and formerly in· 

deed, the queen's advocate took pr~ 
cedence even of them. The queen's 
advocate practises in the ecclesias
tical courts at Doctors' Commons. 

QUBBIir'S BEXCB, Court of. 
tit. King', Bmcla. 

See 

QUEilN'S BBlfCR PRISON. Some.. 
times called the prison of the Mar
shalsea of the Court of Queen's 
Bench, was a prison for debtors and 
for persons confined under the sen
tence' or charged with the contempt 
of her Majesty's Court of Queen's 
Bench. Thia prison, the Fleet and 
the Marshalsea prisons, were by the 
5 Vict. c. 22, consolidated under the 
title of the Queen's Prison; which 
latter is by the above act appointed 
to receive all the prisoners formerly 
diatributed among the three.-6 Jur. 
254. 

QuEEN'S 'COUNSBL. See title 
King's CouliseL 

QUEU'S GOLD (aurum regine). 
Is an ancient perquiaite to which 
every qaeen consort of England ia 
entitled during her marriage with 
the king; and it consists of a sum 
of money which is due from every 
person who hath made a voluntary 
offering or fine to the king, amount. 
ing to ten marks or upwards, in con
sideration of any privileges, grants, 
li.ceRces, pardons or other matters of 
royal favour conferred upon him by 
the kin~. Its amount is lixed at the 
proportion of .one-tenth part more, 
over and above the entire offering to 
the king, and becomes an actual 
debt of record to the queen by the 
mere recording of the fine. As if 
one hundred marks of silver be given 
to the king for liberty to have a 
market, chase or free warren, there 
the 4lueen is entitled to ten marks in 
silver, or (what was formerly an equi
valent denomination) to one mark in 
gold, by the. name of ,ueen', golJ.-
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Pryn. Aur. Reg. 2; 12 Rep. 21; 4 
Inat. 868; Madoz'. Hilt. Ezch. 242; 
Cowel. 

QUBBN'S PRISON. See title 
Queen'. Bench PriIDn. 

QUBM RBDDITUM RBDDAT. A 
judicial writ which lay for him to 
whom a rent seck or rent charge was 
granted b~ fine levied in the king's 
court, agamst the tenant of the land 
who refused to attorn to him, thereby 
compelling him to attorn.-Lea Terme. 
de Ia lAy; Cowel; Old Nat. Brit). 126. 

. QUBRBLA. An action preferred 
in any court of justice in which. the 
plaintiff was quwem or complainant, 
and his brief, complaint or declara
ration was querela. Thus, quietus 
tSII a querela was to be exempted 
from the customary fees paid to the 
king or lord of a court, for liberty to 
prefer such an action.-Cowel. 

QUBRBLA CORAM RBGS A CON
SILIO DISCUTIBND.JB BT TBRMI
NANDA. A writ by which one was 
called to justify the complaint of a 
trespass, made to the king himself 
before the king and his council.
Reg. Orig. 124; Cowel. 

QUBRBLA PRBSC.JB FORTI.JB. 
See tit. Fresh Force. 

QUBST (questa). See tit. Inque.t. 

QUBSTION. See tit. Rack. 

QUBSTUS EST NOBIS (hath com
plained to us). The form of a wri t of 
nuisance, which by the statute 18 
Edw. 1, c. 24, lay against him to 
whom the house or other thing which 
occasioned the nuisance was aliened, 
whereas before that statute the ac
tion lay only against him who first 
occasioned BUch nuisance.-Cowel. 

QUI TAM, Suing. Prosecuting a 
popular action for the purpose of re
covering the penalty, IS called suing 
qui tam, because the prosecutor or 
informer sues as ",ell for the crown 
as he does for himself.-See tit. Qui 
tam A.ctiom. 

QUI TAM ACTIONS, Those kind 
of popular actions in which one part 
of the penalty recovered is given to 
the king, to the poor, or to some 
Fblic use, and the other part to the 
mformer or prosecutor. It is called 
a qui tam action, because it is brought 
by a person" qui tam pro domino rtge, 
Src. qllam pro II ipso in hac parte 11-

quitllr" (i. e. who sues as well for our 
lord the king as far himself).-8 Bl. 
162. 

QUIA DOMINUS RBMISIT Cv
RIAM. See tit. Writ of Right. 

QUIA. EMPTORBS (becaule the pur
cha.eT.). The statute 18 Edw. 1 is 
so called. This statute took from 
the tenants of common lords the 
feodal liberty they claimed of dis
posing of part of their lands to hold 
of themselves, and instead of it gave 
them a general liberty to sell all or 
any part, to hold of the next superior 
lord, which they could not have done 
before without consent. - Wtight'. 
Ten. 161; 4 Crow, 6. 

QUIA IMPROVIDB. A superaedeas 
granted in behalf of a clerk in chan
cery, who was sued against the pri
vilege of that court, in the Common 
Pleas, and pursued to the erigent. 
I t was also granted in many other 
cases in which writs were erroneously 
sued.-Cowel. 

QUID JURIS CLAM AT. A ju
dicial writ which issued out of the 
record of a fine, which remained with 
the cwtoa brevium of the Common 
Pleas before it was engrossed; and 
it lay for the grantee of a reversion 
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r rem , whe 
not att 
I. 

partie Qu LUll[ elama . 
enant 
6,67 ; 

Reg. J The r or acq g of on 
by an in f any 

II 
that he has or might have against 

QUID PRO QUO (what fur what). him; also acquitting or giving up 
Used in law far the . vi one valu- one's claim or title.-Bracton l. 5 
ble th r ano It is tract. , num u 7' 
hing than t utual Ia Le 

sideration which passes between the II 
parties to a contract, and which ren- QUI T R E N T (quietus reddilus), 
den it valid and binding.-C_I. Certain established rents of the free-

holde anci pyhold f 
QUI lAo tit. Ae mano denom d quit ne.. quieti u., be thereb 

II tenant goes quit and free of all other 
QUIKTARE. To acquit, quit, dis- services.-3 Cruia8, 314. 

harge e harm Cowel. 
QU E. A that 1 

QUI LAMA To c him w ad Ian rein a 
quit or ~ve up claim, or renounce all II challenged common of pasture time 
pretenslOnsohight and title.-Cowel. out of mind, to compel him to show 

by what right or title he challenged 
QUXE A w which it.-F B. 128 I. 

ommo ed by erk of 
ripe and auditors in the Exchequer II Quo MINUS. A wnt upon whICh 
In their acquittances or discharges all proceedinga in the Court of Ex
given to accountants, signifying to chequer were formerly grounded, in 

e free uitted, charge which laintift' ested 
_I. was t g's farm debto 

that t endant one h 
QUIETlTS REDDITUS. See title II injury or damage complained of, quo 

Quit Rent. minUl su.fficiem existil, by which hit wa, 
the Ie. to pay ing hi 

QUIL Cer smcts or re was writ 
laces, of so ne cou forme for on had a 

but wholly situate within, and sur-II of house-bote and hay-bote in an
rounded by some other county, are other man's woods,againstthegrantor 
so termed -Atk. Sh. Law 2; Heartl'" for makin such waste as interfered 

oil. 60 with t ntee's ment 
grant. I. 46 ; • 

QUINQUB PORTUS. See tit. II 
Cinque Ports. Quo WARRANTO. A writ which 

lies for the king against anyone who 
Qt:IN XACT us exlU' claim urps a ce, fra 
entlon 1 Eliz The or lib 0 inq what 

r last fad nt aga rity h pports I im, in 
whom proceedings in outlawry have II to determine the right. I t lies also 
been taken, when, if he appear not, in case of non-user or long neglect 

e is b judgm f the of a 'se, or . ser or 
ners, ed ou ; if a of it, a writ mandin 
an, w Cowe l. 283 defen sho hat w 

Arch. 929. ~ he exercises such a franchise, having 
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never had any grant of it, or having 
forfeited it by neglect or abuse-
S Bl. 262, 263; Finch', L. 322. 

QUOAD (IU to, ronceming, .!rc.) A 
prohibition quoad is a prohibition IU 
to certain things amongst others. 
Thus, where a party was complained 
against in the ecclesiastical court for 
matters cognizable in the temporal 
courts, a prohibition quoad these mat
ters issued, i e. IU to such matters 
the party was prohibited prosecuting 
his suit in the ecclesiastical court. 
The word is also frequently ap~lied 
to other matters than prohibitions. 
See 2 Roll. Abf'. 315, b. 10; Yin . .dbf'. 
tit. Prohib. E. a. 1; 5 Mod. Rep. 433. 

QUOAD HOC (a'tothia). Aphrase 
used in our law reports, meaning as 
to the thing named, the law is so, &c. 
-Tomlill'. 

QUOD CLERICI BENEPICIATI DE 
CANCELLARIA. A writ to exempt 
a clerk of the chancery from the con
tribution towards the proctors of the 
clergy in parliamenL- Cawel; Reg. 
OTig.261. 

QUOD CLERICI NON BLIGANTUR 
IN OPPICIO BALLIV!. A writ which 
lay for a clerk, who, by reason of some 
land he had, was made, or fearful of 
being made, a bailiff, beadle, reeve 
or some such oflicer.-F. N. B. 261 ; 
Cawel. 

QUOD BI DEPORCBAT. A writ 
that lay for a tenant in tail, tenant 
in dower, or tenant for life, who had 
lost their lands by default, against 
him who recovered them, or against 
his heir.-Reg. O,·ig. 111. 

QUOD PERMITTAT. A writ that 
lay for the heir of him who was dis
seised of his common of pasture, 
against the heir of the deceased dis
seisor.- Cowel. 

QUOD PBRMITTAT PROSTBR
NBRB. A writ which lay against any 
person who erected a building, though 
on his own ground, so near to the 
house of another that it overhung it, 
and became a nuisance to iL-2 Lill. 
.dbf'. 413; Tomlins. 

QUOD PBRSONA NBC PREBEN
DARII, &c. A writ which lsy for 
spiritual persons who were distrained 
in their spiritual possession for the 
payment of a fifteenth, with the rest 
of the parisb.-F. N. B. 116; Cawel. 

QUOD RBCUPERET (that lis re
rover). The usual form of a judg
ment for the plaintiff is, &hat the 
plainti.ff do recuver, which is called a 
judgment quod rBCUperec.-Steph. on 
Pleading. 

QUORUM (of whom). Among the 
justices of the peace appointed by 
the king's commission, there were 
some who were more eminent for 
their skill and discretion than others, 
one of wlwm on special occasions the 
commission expressly required should 
be present, and without whose pre
sence the others could not act; and 
who were thence termed justices of 
the quor"m, from the language of the 
commission, which ran thus: "quo
rum aliquem tJestrum A. B., C. D., &c. 
unum esse volumuI," (i. e. of whom we 
wish that some one of you, A. B., 
C. D., &c. to be present). The word 
is used in a similar sense in the fol
lowing paasage: "By charter 2 Ed
ward 4, the mayor, recorder and al
dermen that have been mayors, shall 
be conservators of the peace within 
the city; and they, or four of them, 
quorum the mayor to be one, shall be 
justices of oyer and terminer there." 
-Com. Dig. tie. London (C.), Mayor. 
See also Dickinson', Guide, 61, 5th ed. 

QUORUM NOMINA. Awritwbich 
lay for the killj(s collectors and other 
accountants, m the reign of Hen. 6 
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(who were much troubled in p888ing 
their accounts by new extorted fees), 
for allowance of the barons of the 
cinque ports. and their suing out their 
quieti" at their own charge, without 
allowance for the king.-Cowel. 

QUOUSQUE (until). Thus a sei
zure quowqu. by the lord of a manor 
on default of the heir coming in to 
be admitted, means a seizure until 
the heir so comes in; the lord being 
entitled to do this after three procla
mations made at three consecutive 
courts.- Watkin. on Copyhold., 280. 
tit. Admiuion; Carth. 41; 1 Lev. 68 ; 
8 T. R. 162. A prohibition quoulque, 
is a prohibition by which something 
is forbidden or prohibited until a cer
tain time. Thus, if in trying tem
poral incidents in the ecclesiastical 
courts, they reject a mode of proof 
sufficient at common law, they may 
be prohibited quoulqu, (until) they 
submit to a legal mode of triaL
y,llI. 92; 1 T. R. 666; Rog. Eccl. 
Low, 746.: 

R. 

RACK or QUESTION. An instru
ment formerly used in this country 
for extorting confession from accused 
persons.-4 BI. 826. See also title 
Peim !wt et dure. 

RACK-RENT. A rent of the full 
annual value of the tenement, or near 
it.-2 BI. 48. 

RAGEM.EN. A statute of the 
reitrn of Ed ward 1 is so called, by 
which justices were assigned by Ed
ward 1 and his council to go a circuit 
through all England, and to hear 
and determine all complaints of in
juries done within five years next 
before Michaelmas, in the fourth year 
of his reign.- Cowel. 

RAILWAY BILLS, ComnliltlMl MI. 
Railway, like other private bills, are 
referred to select committees after 
being read a second time. The com
mittees to which such bills are re
ferred are at present specially consti
tuted under a sessional order of 1844, 
aJld consist of five members each, 
appointed by the Committee of Selec
tion, wbo sign a declaration that their 
constituents have no local, and that 
they have no personal, interest in the 
bills to come before them. In cases 
where there are bills for different or 
competing lines in the same district, 
they are all referred to the same com
mittee, which is distinguished as 
Group A., B. or C., 1,2 or 8. Of the 
five members of which these com
mittees consist, three are sufficient 
to form a quorum. 

RUSING A USB. Creating, es
tablishing or calling a use into exist
ence. Thus, if a man conveyed land 
to another in fee, without any con
sideration, equity would presume that 
he meant it to the use of himsel~ 
and would therefore ram an implied 
use for his benefit. See title U .. ; 
also Saunder. on U .. s and Trusts. c. 1, 
•• 9, 6th edit.; 1 Cm. Dig. 442; 1 
Sleph. Bla. 883. 

RAN. A Saxon word, signifying 
open or public theft.- COWI/. 

RANSOM. (redemplio). In law this 
word is frequently used to signify a 
sum of money paid for the pardoning 
of some great offence: and the dis
tinction made between a ralllOm and 
an amercioment is, that a ransom is 
the redemption of a corporal punish
ment, whereas an amerciament is a 
fine by way of penalty for an offence 
committed. - Lit/. 127; Lombard's 
Eirenarcha; Cowel. 

RAPE :(rapua). A section or di
vision of a county so called: also a 
tresp888 committed in the forest by 
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violence is termed rap' of Ihe Itn'"' : 
also the ravishing a woman, or the 
carnal knowledge of her against her 
will, is termed a r"p'.-Bri,ton. c. 1 ; 
CaweL 

RAPINE (rapi7lll). The open or 
violent taking of any thing from a 
person against his will.-14 Car. 1, 
c. 22; CaweL 

RAPTU HSBEDIB. A writ which 
lay for the taking awar an heir who 
held in socage; of which there were 
two sorts. one when the heir was 
married, the other when he was not. 
Cow.L 

RATE-TITHB. Tithes paid after 
a certain rate; as when sheep or other 
cattle are kept in a pariah for a less 
time than a year, the owner must pay 
tithe for t~m pro rata, according to 
tlle custom of the place; which is 
termed rat,-titM.-Les Termes de fa 
Ley; F. N. B. lB. 

RATIHABITIO. Ratification. con
firmation. &c.-18 Vin. Abr. 166. 

RATION ABILI P ABTB. See tit. 
Recio de Rationabili Purte. 

RATIONABILI P ARTB BONORUM. 
A writ that'\ay for the wife against 
the executors of her husband, to have 
the. third part of his goods after his 
just debts and funeral expenses had 
beenpaid.-F.N.B.122; LesTmnu 
de fa Ley. See also tit. RBfJ$07IIIble 
Part. 

RATION ABILIBUS Dl VIS IS. A 
writ that lay for the lord of a seig
nory, when he found that any portion 
of his seignory or his waste had been 
encroached upon by the lord of an 
adjacent seignory, against him who 
had so encroached, in order to settle 
their boundaries.-Cawel; F. N. B. 
128. 

RAVISHMBNT DE GARD (ratlula
mtftt of ICard). A '!Vrit that lay for 
the guardian by knigh~ service or 
in socage against him who took away 
from him the body of his ward.-12 
Cur. 2, c. 24; ('awel. 

RE (in 1M matter of). Thus, Be 
Villian, signifies in the matter of Vi. 
Ilian. or in Vivian', CIIIB. 

RB-AFFORESTED. The convert
ing again into a forest that which had 
been dis-afforested.-Cawel. 

RB. FA. Lo. See tit. Rectn'dari 
Facias LoqlUllam. 

READBRS. In the Middle Temple 
those persons are so called who are 
appointed to deliver lectur:es or read
ing' at certain periods during the 
term. The clerks in holy orders who 
read prayers and assist in the per
formance of divine service in the 
chapels of the several inns of court. 
are also so termed.-See 6 Reeve,', 
Eng. Law, 247. 

RBADING IN. A new incumbent 
of a benefice is to read, within two 
months after actual possession, the 
morning and evening prayers, and 
declare his unfeigned assent and con
sent thereto publicly in the church, 
before the congregation, in the fol
lowing form: _u I. A. B .• do hereby 
declare my unfeigned assent and 
consent to all and every thing con
tained and' prescribed in and by the 
book entitled the Book of Common 
Prayer. and administration of the 
sacraments and other rites and cere
monies of the church, according to 
the use of the united Church of Eng
land and Ireland, together with the 
Psalter or Psalm~ of David, appointed 
as they are to be said or sung in 
churches, and the form of making, or
daining, and consecrating of bishops. 
priests, and deacons." He is also to 
read the thirty-nine articles in the 
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church in the time of common prayer, 
and to declare his unfeigned assent 
thereunto, within two months after 
induction; and to resd in his church, 
within three months after institution 
or collation, the declaration appointed 
by the Act of Uniformity, and also the 
certificate of his having subscribed 
it before the bishop. The observance 
of the above forms by a new incum
bent constitutes what is termed 
"reading in." - Bog. Ecc. Law; 
Burn', Ecc. Law. 

REAL. The word real is in law 
generally applied to land, in contra
distinction to personal, which is ap
plied to things of a moveable nature: 
thus real actions are such actions as 
have reference to the recovery of 
lands, tenements, or hereditaments, 
&c. ; rea I praperty is such property as 
is of a fixed, substantial, and real 
character, such as lands and tene
ments, &c. For further information 
on the subjects real actions, real 
property, and real e.tate, the reader 
is referred to the respective titles of 
Actilm, Praperty, and E.tate.-2 BL 
16; 3 Bt.Il7. 

REAL REPRESENTATIVE. He 
who represents or stands in the place 
of another with respect to his real 
property is so termed, in contradis
tinction to him who stands in the 
plactl of another with regard to his 
personal property, and who is termed 
the personal representative. Thus, the 
heir is the real representative of his 
deceased ancestor. See also tit. Re
presentation. 

REALTY. That which relates to 
"eal property (i. e. to lands, tene
ments, and hereditaments) in contra
distinction to that which relates to 
personal proper1J (i. e. to moveable 
things in general), which is termed 
personalty. 

REASONABLB AID. See tit. Aid. 

RBASON A.BLE PART. The shares 
to which the wife and children of a 
deceased person were entitled were 
called thell' reasonab18 parts; and the 
writ de rationabili parte bonorum was 
given to recover them.-2 BL 492 ; 
F. N.B.122. 

RE-ATTACHlIIlBNT (reattachiamm
tum). A second attachment, or an 
attachment of a person who has been 
previously attached, and has been 
dismissed the court without day, 
from the happening of some casual 
circumstance.-Cowel. 

RBBBLLION, Commission tf. See 
tit. Commission of RBbeUion. 

RBBUTTBR (from the Fr. bouter, 
that is, to repel, to put back, to bar, 
&c.) In an action at law the alter
nate allegations offact (i. e. the plead
ings) are denominated as follows: 
declaratinn, plea. replication, r~oinder, 
surr~oinder, rebutter, and surrebutter. 
The declaration is the statement of 
the plaintiff's cause of complaint; 
the pl8a is the defendant's answer to 
the declaration; the replication is the 
plaintiff's answer or reply to the 
plea; the rejoinder is the defendant's 
answer to the replication; the surre
joinder the plaintiff's answer to the 
rejoinder; the rebutter the defend
ant's answer to the surrejoinder; and 
the surrebutter the plaintiff's answer 
to the rebutter. I t is also used in 
another SE'nse: thus, if a man grants 
land to the use of himself and the 
issue of his body, to another in fee 
with warranty, and the donee leases 
out his land to a third person for years, 
the heir of the donor sues the tenant, 
alleging that the land was in tail to 
him; the donee comes in, and by 
virtue of the warranty made by 
the donor, repels the heir, because, 
though the land was entailed to him. 
yet he is heir to the warrantors like
wise; and this repelling the heir by 
the donee is termed a rebut/er.-Bro. 
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tit. Barre, Rum. 23 i Stephen ora Plead
ing; 3 Bl. 310. 

RBCAPTION (recaptio). Recaption 
or reprill8l is a species of remedy by 
the mere act of the party injured i 
and is resorted to when anyone has 
deprived another of his property in 
goods or J?ersonal chattels, or wrong
fully detains one's wife, child, or ser
vant, in which case the owner of the 
goods, and the husband, parent, or 
master, may lawfully claim and retake 
them wherever he happens to find 
them, so that it be not in a riotous 
manner, or attended with a breach of 
the peace, which retaking is termed 
recaption. There is also a writ of re
caption to recover damages against a 
person who (pending a replevin for 
a former distress) distrains a man 
again for the same rent or service.-
3 BL 4,151. 

RBCBIVBR (rec'pttn'). He who re
ceives stolen goods from thieves, and 
conceals them. There are also other 
kinds of receivers, a.I the receiVII' of 
the fi-, who was an officer who re
ceived the money of all such as com
pounded with the king upon original 
writs in Chancery: the receiver general 
of the duchy of LaRea.ter, who is an 
officer belonging to the duchy court, 
who gathers in all the revenues and 
fines of the lands belonging to that 
duchy, and all forfeitures and assess
ments belonging to the same. There 
is also a person who is appointed by 
the Court of Chancery to receive the 
rents, issues, and profits of lands, and 
the produce and profits of other pro
perty which may be the subject
matter of proceedings in the court, 
who is called a receiver: this officer 
has also to manage and take care of 
such lands and property during the 
pending of the suit, and he is ap
pointed by the court in cases where 
It is doubtful to what party the pro
perty will ultimately belong i or 
where a party from incapacity, luch 

as infancy, &c. is incapacitated from 
receiving the profits of or managing 
the estate.-Cowel; Gray" Ch. Pratt. 
143. 

RECBIVBR IN CHANCRRY. See 
tit. Receiver. 

RBCBIVBR OP THB FINB8. See 
tit. Receiver. ..... 

RBCBIVBB GBNBRAL OP THB 
DUCHY OP LANCA.8TBR. See tit. 
Receiver. 

RBCBIVBRS AND TRIBRS OP PB
TITIONS, The mode of receiving 
and trying petitions to parliament 
was formerly judicial rather than le
gislative i and the triers were com
mittees of prelates, peers and ju~esi 
but their functions have long gIven 
way to the authority of parliament at 
large, By the House of Lords, how
ever, receivers and triers of petitions 
are still appointed ,at the ,openi!lg of 
every session, as m ancient times. 
But petitions are, by both houses, 
considered now in the first instance, 
a~d onlr referr~ to triers or com
mittees m certam cases. 

RBCITAL (recitatio). The formal 
statement or setting forth of some 
matter of fact in any deed or writing, 
in order to explain the reasons upon 
which the transactiou is founded. The 
recitals are situated in the premiae. of 
a deed i that is, in that part of a deed 
between the date and the habendum; 
and they usually commence with the 
formal word .. where ...... -4 Cmile; 
2 BI.298. 

RECITB, To. To state or set forth 
in any deed or other writing such 
matters of fact as may be necessary 
to explain the nature of the trans
action, or the reasons upon which it 
is founded. As used in the practice 
of conveyancing it is somewhat ana
logous to the word induce, as used in 
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the practice of pleading. See also 
tiL Rrei"./. 

RBCOGNITIONB .A.DNULL.A.ND.A. 
PBR VIlI( BT DURITIEH PACTA. A 
writ which lay to the justices of the 
Common Pleas for the sending of a 
record touching a "'cognisance, which 
the recogniJDr suggested to have been 
aclmowledged by Jirrce and d,.rUl, in 
order that if such were the case it 
might be annulled. - Cowel; Reg. 
Orig.183. 

RBCOGNITORS (r,cognitor,,). A 
word which was frequently used to 
signify a jury impaneled upon an 
assize; so called because they aCMIltD
ledge a disseisin by their verdicL
Cowel; Bract. lib. li, tract 2, c. 9. 

RBCOGNIZANCE (r,cognitio). A 
recognizance is an acknowledgment 
upon record of a former debt: and 
he who so acknowledges such debt 
to be due is termed the rBCognilor, or 
COgnilOT; and he to whom, or for 
whose benefit he makes such ac
knowledgment, is termed the recog
nisee, or cog"iaee. A recognizance is 
in most respects similar to a bond; 
the difference being chiefly, that a 
bond is the creation of a new debt j 
whereas a recognizance is merely an 
acknowledgment upon record of a 
debt which was previously due. The 
form of a recognizance runs thus:
.. That A. B. doth aclmowledge to owe 
to C. D. the sum of £100;" and 
it also contains a condition to be void 
on performance of the thing stipu
lated. It is certified to and wit
nessed by an officer of some court, 
and not by the seal of a party, as in 
the case of deeds strictly so called.-
4. Cmi", 1 03; 2 Bl. 160. 

RBCOGNIZBB. See tiL R,cogtli
sanre. 

RECOGNIZOR. See tiL Recogni
.sance. 

RBCORD (rerordium). An authen
tic testimony in writing contained in 
roUs of parchment, and preserved in 
courts of record. The record of nili 
prius is an official transcript or copy 
of the proceedings in an action en
tered on ;parchment and sealed and 
""aed as It is termed, at the proper 
office; it serves as a warrant to the 
judge to try the cause, and is the 
only document at which he can judi
cia11y look for information as to the 
nature of the proceedings, and the 
issues joined between the parties. 
For a more particular description of 
the "iii pri ... rBcord the reader is re
ferred to an account of it as given in 
the outline of an action at law at the 
end ofthe volume.-Step"'" on Plead
ing, 26; Cowel. See also tiL Matter 
of Record. 

RBCORD, ('ourts of. Courts whose 
acts and judicial proceedings are 
enrolled in parchment, called the 
records of such courts, and are so 
preserved as a perpetual memorial 
and testimony thereof. AU courts 
of record are the king's courts in 
right of his crown and dignity, and 
they usually possess, as incident to 
them, the power to fine and imprison. 
Several ofthe Hng's courts, however, 
are not courts of record; as the courts 
of equity and the admiralty courts. 
The distinction between courts of 
record, and not of record, was intro
duced soon after the Conquest; for 
by an edict of the Conqueror's it was 
ordained that all proceedi~ in the 
king's courts should be camed on in 
the Norman instead of the English 
language, in consequence of which 
the influence of the county courts, 
courts baron, and other infenor juris
dictions, was much narrowed; for as 
the judges and suitors of such courts 
were ignorant of that language, they 
were prohibited from recording their 
acts.-3 CA. RI. Com. 2+; 1 Sid. 1+6 j 
Com. Dig. tit. ChallCBrY; Cromp. Jur. 
One ofthe privileges which attsches 
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to a court being a court of record, is 
the high authority which their re
corda are allowed to possess, their 
truth not being pennitted to be called 
in question; it being an al most in
variable rule that nothing shall be 
averred against a record, and that no 
plea, or even proof, be admitted to 
the contrary. 

• RBCORD, Trial by. A species of 
tnal adopted for the purpose of ascer· 
taining the existence or non-exist
ence of a record. When a record is 
asserted by one partr to exist, and 
the opposite party derues its existence 
under the fonn of traverse, that there 
ill no such rectn'd remainintt in court 
88 alleged, and issue be jomed there
on, this is called an issue of nul-tiel 
recurd; and in such case the court I 
awards a trial by impection and e~a
mination of the record. Upon this the 
party affirming its existence is bound 
to produce it in court on a day given 
for the purpose; and if he fail to do 
so, judgment is given for his adver
sary. This mode of trial is not only 
that specially appropriated to try an 
issue of the above kind, but is in fact 
the only legitimate mode of trying 
such an issue.-Step. on Pl. 112, ed. 
4th; 3 BI. 330; Co. Lit. 117 (b), 
260 (a). 

RBCORDARI PACIA8 LOQUBLA •• 
An original writ directed to the she
riff to remove a cause rending in an 
inferior court to one 0 the superior 
courts; as from a county court or 
court baron to the Court of King's 
Bench or Common Pleas. It seems 
to be called a recordari from the cir
cumstance of its commanding the 
sheriff to whom it is directed to f1IIjke 
a rectn'd of the proceedings in the 
court below, and then to send it up 
to the superior court.-Reg. Orig.; 
Cawel; 2 Arch. Pratt. 830. 

RBCORDBR (recurdator). A bar
rister or other person learned in the 

law, whom the mayor or other magis
trate of any city or corporate toWfi 
(having a jurisdiction or a court of 
record within his precincts) doth by 
the king's grant associate to him for 
his better direction in the judicial 
proceedings of such court.-CoweL 

RBCOVBRY (recuperatio). A re
covery in its most extensive sense, is 
the restoration of a fonner right, by 
the solemn judgment of a court of 
justice. A common recovery was 
one of the modes of transferring pro
perty from one party to another, and 
18 said to have been introduced by 
the ecclesiastics, in order to avoid the 
statutes of mortmain, by which they 
were prohibited from purchasing, or 
receiving under pretence of a free 
gift, any lands or tenements what
ever. 

To effect this purpose, the reli
gious houses used to set up a ficti
tious title to the lands intended to be 
given or sold, and brought an action 
against the tenant to recover them; 
the tenant, by collusion, made no 
defence, whereby judgment was given 
for the religious house, which then 
recovered the landa by sentence of 
law, upon a supposed prior title. The 
notoriety and evidence which at
tended these feigned recoveries was 
such, that they were BOOn adopted 
by lay persons in general, as a com
mon mode of transferring landa, and 
have continued in use until they 
were abolished by a late act of par
liament. In order to explain the 
nature of a recovery, the manner in 
which a recovery was suffered (as it 
was tenned) will be here given. ' 

The first thing necessary to be 
done in suffering a recovery was, 
that the person who was to be the 
demandant, and to whom the lands 
were to be adjudged, should sue out 
a writ or pr.ecipe against the tenant 
of the freehold; whence such tenant 
was usually called the tenant to th. 
pr/Uipe. J n obedience to this writ, 
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the tenant appeared in court either 
in person or by his attorney; but, 
instead of defending the title of the 
land himself, he called upon some 
other person, who upon the original 
purchase was supposed to have war
ranted the title, and prayed that that 
person might be called in to defend 
the title which he warranted, or other
wise to give the tenant lands of equal 
value to those which he should lose 
by defect of his warranty; and this 
was called the oouch",. (lIOCatio), or 
calling to warranty. The person who 
was thus called to warrant (and who 
was usually called the 'IIOUIIhee), ap
peared in court, was sued and en
tered into the warranty, by which 
means he took upon himself the de
fence of the land. The demandant 
then desired leave of the court to 
imparl, or confer with the vouchee 
in private, which was granted of 
course. Soon after the demandant 
returned into court, but the vouchee 
disappeared or made default; in con
sequence of which it was presumed 
by the court that he had no title to 
the lands demanded in the writ, and 
therefore could not defend them, 
whereupon judgment was given for 
the demandant (who was then called 
the recovertn') to recover the lands in 
question agalDst the tenant, and for the 
tenant to recover against the vouchee 
lands of equal value, in recompense 
for those so warranted by him, and 
which had been lost by his default. 
- 6 CruiIB, 223, 284, 286, 286. 

RBCOUPB (from the Fr. recoupBr, 
to cut again, &c.) To keep back 
that which is due; to make default, 
&c. Thus, if a man had ten pounds 
issuing out of certain lands, and he 
disseised th e tenant of the land; in 
an assize brought by the disseisee, 
the disseisor might recoupe the rent 
in the damages.-Cowel. 

RBCREANT. See tit. Cra"tI. 

RECTATUS. See tit. .drrect/lttu. 

RECTO (right). See tit. Writ tif 
Right. 

RBCTO DE ADVOCATIONE Eo
CLBSIJB. A writ ofright, which lay 
when a man had right of advowson, 
and the parson of the church dying, 
a stranger presented his clerk to the 
church, and the real patron did not 
bring his action of quare impBdit 
or darrein preHntment within six 
months, but permitted the stranger 
to usurp on him. This writ lay only 
where the patron was entitled to the 
fee in the advowson.-Reg. Orig. 29; 
CoweL 

RECTO DE CUSTODIA TERlUB 
ET BJBREDIS. A writ that lay for 
him, whose tenant who held of him 
in chivalry died in nonage, against 
a stranger who entered upon the 
la~d, and took, away the bodl' of the 
hell'.-Reg. Ong. 161; Cowe. 

RBCTO DE DOTB. A writ of right 
of dower, which lies for a woman 
who has received part of her dower, 
and purposes demanding the remain
der, against the heir of her husband, 
or his guardian, if he be a ward.
Old Nat. Brill. 6; Cowsl. 

RECTO DB DOTE UNDE NmIL 
BABET. A writ of right of dower, 
which lies when a man who has 
divers lands and tenements has as
signed no dower to his wife, and she 
is thereby driven to sue for her thirds 
against ,the heir or his guardian.
Reg. Orig. 170; Cowel. 

RECTO DE RATION ABILI PARTE. 
A writ that lay between privies in 
blood, as brothers in gavelkind, or 
sisters or other co-parceners, for land 
in fee-simple. As for instsnce, if a 
man lease his land for life, and after
wards dies, leaving issue two daugh
ters, and after that, the tenant for life 
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dies also, and then one sister enters 
upon the whole of the land, and so 
deforces the other, then the sister so 
deforced might have this writ to re
cover part.-F. N. B. 9; Cowl. 

RBCTO QUANDO DOMINUS RB
JnSIT. A writ of right, which lay 
where lands or tenements that were 
in the seignory of any lord were in 
demand by a writ of right; for if in 
such case the lord held no court, or 
otherwise, at the prayer of the de
mandant, sent to the king's court his 
writ, to put the cause thither for that 
time (reservin(t to him at other times 
the right of h18 seignory), then this 
writ issued out for the other party.
Reg. Orig. 4; Caw.l. 

RBCTO SUR DISCLAIMBR. A 
writ that lay for a lord,· who having 
avowed upon his tenant in the Court 
of Common Pleas, and such tenant 
had disclaimed to hold of him: on 
which diaclaimer the lord might have 
this writ; and if he averred and 
proved that the land was holden of 
him, he should recover the land for 
ever.-Old Nat. Brev. 160; Cow.l. 

RBCTOR. A governor. Rector 
eccle.ie parochialil is he who has the 
cure or charge of a parish church, 
qui tantum jIll in Bcclllia parochiali 
habet quantum pre/atUl in eccluia col
llgiata. It appears that when dio
ceses were divided into parishes, the 
clergy, who had the charge in those 
places, were called rectur.: after
wards, when their rectories were ap
propriated to monasteries, &c., the 
monks kept the great tithes; hut the 
bishops were to take care that the 
rector's place should be supplied by 
another, to whom he was to allow the 
small tithes for his maintenance; and 
this was the vicar.-Mar. L. Diet. 

RBCTORY (rectoria). This word 
aJlpears to be used for an entire pa
flSh church, with all its rights, glebes, 

tithes, and other profits.-Spelm. The 
word rectol"ia was often used to sig
nify the rector's manse or parsonage 
house.-Ken. Par. Antiq. 649. 

RBCUSA.NTS. This word, as used 
in the statutes, has been expounded 
to mean all those who separate from 
the church as established by the laws 
of this realm.-Le. Termu de Ia Lay. 

RBDDBNDUK. The reddendum 
is a clause in a deed by which the 
grantor reserves something to himself 
out of what he had granted before. 
It is situated between the habendum 
and the covenant. in deeds; and usu
ally begins either with the word 
.. yielding," or the word" rendering:" 
thus in a lease, that clause which 
commences with the words " yielding 
and paying" is the reddendum. - 4 
Cruise, 26; 2 BL 299. 

RBDDIDIT SB (h. hath rendered 
himseif). These words are applied 
to a person who render. himselt' in 
discharge of his bail.-2 Lill. Abr. 
430. 

RBDDITION (redditio). A judicial 
confession and acknowledgment that 
the land or thing in demand belongs 
to the demandant, and not to the 
person surrendering.-34 & 36 H. 8, 
c. 24; Cow.l. 

RBDDITUS ASBISUS. See tit. 
Rents of AAire. 

RBDDITUS BICCUS (dry rent, 
barren rent). A rent, for the recovery 
of which no power of distress is given, 
either by the rules of the common 
law, or the agreement of the parties. 
-3 Cru. Dig. 314. It is also some
times called rent-sec.-Lit. sec. 211, 
218. See also Co. Lit. 143 a, 143 b, 
163 a, no (1). 

RBDBBMA.BLB RIGHTS. Such 
rights as return to the conveyor or 
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diapoaer of land, &c. on payment of B2tenC was partially performed.
the lum for which luch rights were Cowel. 
gnJIlted.-Jaeoo; TomlitJI. 

RB-DBIlI8B. See tiL Demi. and 
B,-d_iu. 

RBDBIlPTION, Equity of. See tit. 
Equity of Bedlmpt;'",. 

RBDI88EI8IN (redi"';'i,",). A 
disseisin made by a person who had 
once before been adjudged to have 
diwiled the same man of his lands or 
tenements; for which there lay a 
special writ, termed a writ of diwilin. 
-Reg. O,.ig. 206; ('owel. 

REDUBBOR8 or ADUBBOR8. 
Those were so termed who bought 
stolen cloth knowing it to be such, 
and changed it into some other form 
or colour in order to disguise it.
Cowel. 

RE-ENTRY (from the Fr. renlrer, 
to enter into again). The entering 
into or resuining possession of pre
mises. Thus in leases there is a pro
viso for re-entry of the lessor on the 
tenant not paying the rent, or not 
performing the covenants contained 
10 the lease; and by virtue of such 
proviso the lessor may take the pre
mises into his own hands again if the 
rent be not paid, or the covenants be 
not observed by the lessee; and this 
taking possession again is termed re
entry.-2 Cmile, 8; Cowel. 

RE-EXCHANGE. The like sum 
of money payable by the drawer of a 
bill of exchange, which is returned 
protested back again to the place 
whence it was drawn, for the exchange 
of the sum mentioned in the bill.
La: Mereat. 98. 

RB-EXTBNT. A second e:denC 
made on lands and tenements on 
complaint being made that the former 

RE. PA. LO. The abbreviation of 
recordari jaeio. loquelam, which will 
be found under that title. 

REPERBNCB. The fact of some
thing being referred. Thus in the 
proceedings in a suit in equity, or in 
an action at law, matters frequently 
arise which would take up too much 
of the time of the court to be brought 
before it for its decision; and such 
matters are therefore referred to the 
masters of the respective courts to be 
inquired into. The order of the court 
authorizing such a reference is termed 
an uroer of refermce, and the reference 
itself is usually called a rejeretlee "'
Jure the master.-2 Arch. Praet. 742; 
Granf. Ch. Pro See also tit. Refer
ring a Cau •• 

REPERRING A CAUSE. When a 
cause or action involves matters of 
account, 'Or other intricate details 
which require minute examination, 
and for that reason are not fit to be 
brought before a jury, it is not un
usual to refer all matters in difference 
between the parties to the decision 
of an arbitrator, and in such a case 
the cause is said to '" referred. 

REFRESHER. It frequently hap
pens that after the briefs in a cause 
have been delivered to counsel, the 
cause, from a press of business or 
some other reason, is adjourned or 
allowed to stand over from one term 
or sittings to another, which imposes 
upon counsel the necessity of ra
perusing their lIriefs, in order to re
freah their memory upon the various 
points of the cause; 10 consideration 
of which it is usual for the attorney 
to mark a small additional fee, thence 
termed a reJre.her, or a refreaher fee, 
upon the briefs which have been so 
delivered. 

RBPUTANTIA. (refutatio). An 
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acquittance or acknowledgment of 
renouncing all future claim.-Cowel. 

RBGAL FISHBS. See tit. Fi.h 
Bogal. 

RBGALIA.. The royal rights of a 
king; the king's prerogative; and 
regaliafacere is to do homage or fealty 
when he is invested with the l'IIgalia. 
-Cowel. 

REGARD, Court 'If. A court which 
belonged to the forest, holden every 
third year for the lawing or expedi
tation of mastiffs, which was done by 
cutting off the claws of the forefeet, 
to prevent them from chasing the 
deer.-Manwood, part 2, c. 7, num. 4; 
Cowel. 

REGARDANT (Fr. looking at, vi
gilant). Thus, a villain regarda"t 
was calle:l regardant to the manor, 
because he was charged with doing 
all base services within the same, and 
with seeing that the same was freed 
from all things that might annoy it. 
-Co. Lilt. 120; Cowel. 

RBGARDBR (regardator). An 
officer of the forest, who had the su
pervision of all other officers thereof; 
and whose duties were intimately 
connected with the court tf regard.
Mal/wood, 188 et 1eIJ.; Cowel. 

RBGB INCONBl1LTO. A writ 
issued from the king to the judges, 
commanding them not to proceed in 
a cause which may prejudice the king 
without the king being advised.-18 
Yin. odbr. 275, 280. 

RBGIO ABBBNBl1. A writ by 
which the king gives his royal assent 
to the election of a bishop. - Reg. 
Orig. 294; Cowel. 

RBGISTBR (regillariUl). A book 
wherein things are registered for the 
preservation of the same: thus a pa-

rish register is that book wherein the 
baptisms, marriages and burials are 
registered in the respective parishes: 
there is also a book wherl1in are en
tered the various forms of original 
and judicial writs, which is termed 
the register of writ •. - Co. Lit. 159; 
Cowel ; see also the two following 
articles. 

RBGIBTRAR (regmrariw). An 
officer who has the custody or keep
ing of a regi.try. He is' sometimes, 
though improperly, called a regis
ter. There are several officers of 
this kind connected with the law. 
The principal are the registrars of 
the Courts of Chancery and Bank
ruptcy, and the registrars of births, 
deaths, and marriages. The registrar 
of the Court of Chancery is an officer 
with whom, in certain cases, the de
fendants are compelled to enter their 
appearances; and by him the decrees 
of the court are drawn up, signed 
and passed.-2 Dan. Ch. Pro 13, 670. 
As to the duties of the registrars of 
the Court of Bankruptcy, the reader 
is referred to 5 & 6 Vict. C. 122, ss. 
73, 74, 75 et seq. The registrars of 
births, deaths, and marriages, are 
officers appointed under the 6 & 7 
WilL 4, c. 86, 7 Will. 4 & 1 Vict. 
c. 22, and 3 & 4 Vict. c. 92, for the 
P!ll'P?Be of keeping in t?eirrespective 
dIStricts an exact regIster of every 
birth, death and marriage, which may 
take place therein. The registrars 
of each union are subjected to the 
supervision of their " superintendant 
registrar," and these again are subject 
to the authority of a superior officer 
appointed under the great seal, and 
holding office during the pleasure of 
the crown, called the " Registrar 
General of Births, Deaths and Mar. 
riages in England." See the statutes 
above referred to. 

RBGIBTRY (registrum). A reposi
tory or place for the keeping of re
gisters or public doauments.-Cowel. 

QS 
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RBGISTRY 0. DBBDB. By cer
tain acta of parliament all deeds and 
conveyances (witb BOme exceptiona) 
wbicb a1I'l!$t landa in the counties of 
Middlesex and York, are required to 
be registered: tbat is, an abstract of 
their substance is required to be en
tered in a register kept for that pur
pose. The object of tbis is, that pur
chasers of lands in these counties by 
referring to this register may bave an 
opportunity of ascertaining whether 
the landa they are about to purchase 
are in any way incumbered or other
wise a1I'ected by any prior tranaac
tions; and therefore by these sta
tutes deeds and conveyances are void 
against aubNqvent purcbasers or mort
gagees, unless registered bef- the 
conveyances under whicb such pur
chasers or mortgagees claim. - 2 
Chitty'. Bl. 343, note 73. 

REGRATING (from re, again, and 
the Fr. grater, to scrape). In one 
sense this word signifies the scraping 
or dre88ing of cloth or otber goods 
for the purpose of selling them again. 
But in its more ordinary sense it 
means the buying or getting into 
one's handa at a fair or market any 
provisions, com, or other dead vic
tual, with the intention of selling the 
same again in the same fair or market, 
or in some other witbin four miles 
thereo( at a higher price: and he 
who commits this offence is termed a 
regratl1r. - 3 Inat. 191i; Ii Edw. 6, 
c.14. 

REGRATOR. He wbo commits the 
offence of regrating. - See tit. Re
grating. 

RE-BBARING. When a party 
seeks to bave a decree of the Court 
of Chancery reversed or altered he 
may petition for a r.-1aearing; that 
is, for the cause to be beard again.
Gray'. CluJ"" Pract. 206; 3 BL 41i3. 

RBIP (Sax. rtIIJf, rapine, &0.) 
Robbery.-Cowl. 

RIUOINDER (rfiunctio). See tit. 
Rebutter. 

RBZOINING GRATIS. Rejoining 
voluntarily, or without being required 
to do so by a rule to rejoin. It would 
seem that when a defendant is under 
terms to rejoin gratis, it means that 
be must deliver a rejoinder, without 
putting the plaintiff to the neceSBity 
of obtaining a rule to rejoin.-Ad
kina v. AnderBOR, 10 Mill. 8r W. 12; 
Maurice v. Engier, Barnes, 271; Lv,h', 
Pr.396. 

RBLATOR. A rehearser or teller. 
It is sometimes used to signify an 
in! 1Y1'fTIet'; as in the case of an infor
mation being filed by the Attomey
General at the relation of some infor
mant, such informer is termed the 
relatl1r.-3 Bl. 264; 4 Bl. 308. 

RELBASB (rela.ratio). A release 
is a dischar~e or conveyance of a 
man's right In lands or tenements to 
another who already has an estate in 
p088ession: as if A. bas a lease of 
lands for a term of years, and B. bas 
the remainder in fee; here the fee
simple of the lands may become vested 
in A. by B. executing a release of 
them to A.-4 Cruise, 84; 2 Bl. 324. 

RBLEASE TO USES. The convey
ance of lands by deed of releau to one 
party, to the Vie of another, is so 
termed. Thus, when a conveyance 
of lands was effected, by those in
struments of aSBurance termed a lease 
and release, from A. to B. and bis 
heirs, to the Ule of C. and his heirs, in 
such case C. at once took the whole 
fee-simple in such lands; B., by the 
operation of the statute of uses, being 
made a mere conduit pipe for con
veying the estate to C.-4 Cm. Dig. 
144,3ded.; William', Principla,139; 
2 Sand. lit, U .. , 64, 71, lith ed. 
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RBLBGATION (relegalio). A tem
porary banishment. - Co. Lit. 188; 
COUlff.. 

RBLICTA VBRIPICATIONB (the 
plea being relinquished). When a cog
"ovit actionem is given after plea 
pleaded, and in consequence thereof 
the plea is withdrawn, such a cognovit 
is called a cognovit actionem relicla ve
riJicatione.-2 Arch. Pract. 711, 715. 

RBLIBP (releoomen). A fine or 
acknowledgment, which, during the 
feodal system, the heir paid to the 
lord on being admitted to the feud 
which his ancestor possessed: it ge
nerally consisted of houses, arms, 
money, and the like; it was called a 
relief, because it raised up and re
established the inheritance, or in the 
words of the feodal writers, "incerlam 
et caducam heredilatem relevabat. - 2 
Bl. 56; Wright, 1+. 

RBM, In. See tit. In PerBOtlam. 

RBMAINDBR (remanentia). A re.
mainder is defined to be an estate 
limited to take effect and be enjoyed 
after another estate is determined. 
As if a man who is seised of lands in 
fee-simple grants them to A. for 
twenty years, and after the determi
nation of that term, to B. and his 
heirs for ever; in this case the estate 
of A. (that is, the interest which A. 
has in the lands for the twenty years) 
is termed an estate for years: and 
the estate of B. (that is, the interest 
which B. has in the lands after the 
end of the twenty years) is termed a 
remainder. In order to constitute or 
to create a remainder, it is a rule that 
there must be some particular e,lale 
(as it is termed) to sUl'port it; that 
is, at the time of creatlng a remain
der there must be some estate (in the 
same lands to which the remainder 
applies) created at the same time to 
precede the remainder; which pre-

ceding estate is termed the particular 
eslale. Thus, ill the above instance 
(of a man who is seised of lands ill 
fee-simple, granting them to A. for 
twenty years, and after the determi
nation ofthat term to B. and his heirs 
for ever), the estate of A. is termed 
the particular estale, because it is only 
a small part, or particula of the in
heritance, the residue or remainder 
of which is granted over to B. The 
necessity of creating this preceding 
particular estate, in order to mak!' a 
good remainder, arises from this plain 
reason, that the word remainthr is a 
relative expression, and implies that 
some part of the thing is previously 
disposed of; for where the whole is 
conveyed at once, there cannot pos
sibly exist a remai1<der. Remainders 
are said to be either tlested or con
tingent. Vested remainders (or re
mainders executed) are those on the 
creation of which a present interest 
passes to the party, though to be en
joyed in [llture, and by which the 
estate is mvariably fixed to remain 
to a determinate person after the par
ticular estate is spent. As if an es
tate is conveyed to A. for twenty 
years, remainder to B. in fee; here 
B.'s is a ",It,d remainder, which no
thing can defeat or set aside; so that 
a person entitled to a ",sled remainder 
has an immediate fixed right offuture 
enjoyment, that is, an estate in prfll
lenti, though it is only to take effect 
in possession and receipt of the pro. 
fits at afuture period. Contingent (or 
executory) remainders are such as are 
limited to take effect either to a du
bious and uncertain person, or upon 
a dubious and uncertain _nt; as if 
an estate is conveyed to A. for life, 
with remainder to B.'s eldest son 
(then unborn) in tail; this is a con
tingent remainder, for it is quite un
certain whether B. will have a son 
or not; but the instant that a son is 
born, the remainder is no longer con
tingent, but vested.-2 Cruiae, 287; 
2 Bl. 164. 
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RBMAINDBR, FlIMIUtUm in. See 
tit. FtW'fINdtm. 

RBMANBT. A remnant, that 
which remains. Thus the causes 
which are deferred being tried from 
one term to another, or from one 
sittings to another, are termed re
manet .. -1 Arch. Pract. 353. 

RBMBMBRANCBRS (rememora
tort.). Were three officers or clerks 
of the Exchequer, who were formerly 
called clerks of the remembrance. One 
was called the king'. remembrancer, 
the second the lord trea,urtT" remem
brancer; and the th:rd the remem
brancer of the first fruita. The king's 
remembrancer entered in his office 
all recognizances taken before the 
barons for any of the king's debts, or 
for appearances, or for observing of 
orders; he wrote process against the 
collectors of customs, subsidit'S, and 
fifteenths for the accounts, &c. The 
lard treasurer', remembrancer made 
process against all sheriffs, eschea
tors, receivers, and bailiffs, for their 
account; also of fieri facia. and ertent 
for any debts due to the king, either 
in the pipe or with the auditors, &c. 
The remembrancer of the first fruits 
took all compositions and bonds for 
first fruits and tenths, and made pro
cess against such as did not pay the 
same.-CoweL 

RBMISSION. The king's pardon. 
-4 Bl. 316. 

RBMITTER (remittere, to send 
back). A restitution of one who has 
two titles to lands or tenements, and 
is seised of them in respect of his 
latter title, which proving defective, 
he is restored or sent back to his 
former or more ancient title.-F. N. 
B.149. . 

plaintifF sometimes makes expressive 
of his intention to give up or waive 
the damages which he has originally 
demanded in his declaration; 2ndly, 
to signify the returning or sending 
back by a court of appeal the record 
and proceedings to the court whence 
the appeal came. A common in
stance of the first description of 
remittitur is afForded in an action 
of replevin, wherein the defendant, 
having pleaded and established an 
avowry, cognizance, or justification, 
is entitled to damages; but as that 
action is generally brought merely to 
establisb a right, the defendant often 
excuses or remits tbe payment of 
those damages to which he would be 
otherwise entitled, and when he does 
so, it is thus recorded in the judg
ment: "and hereupon the said C. D. 
freely here in court remits to the said 
li.. B. his damages aforesaid; there
fore let the said A. B. be acquitted 
thereof." The second sort of remit
titur is used when, for instance, the 
House of Lords having affirmed the 
judgment on a writ of error from the 
Queen's Bench, returns or remit, the 
record, so that that court may carry 
its sentence (so confirmed) into exe
cution. The form is thus entered in 
the judgment: "Thereupon the re
cord aforesaid and also the proceed
ings aforesaid in the same court of 
parliament had in the premises, are 
remitted by the same court of parlia
ment to the court of our said Lady 
the Queen, before the queen herself, 
wheresoever &c. to the end that exe
cution may be done thereupon, &c." 
-Tidd's Form., 574, 615, "fc. 

RBMITTITUR DAMNA. See tit. 
Remittitur. 

REMOVER. The removing of a 
suit or cause from one court into 
another.- Cunning/lam. 

REMITTITUR (It i, remitted). This 
word is ordinarily used in two senses; RBNDER (from the Fr. rendr., to 
1 st, for an entry or minute which a return). To give up, to yield, to 
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surrender. Thus, when a defendant 
who has been arrested, and has ob
tained his liberty, by procuring bail, 
pelds himself up again into custody, 
lD order that the bail may be dis
charged from their obligation and 
liability, he is said to render himself 
in discharge of his baiL-1 Arch. 
Pract. 615. 

RBNOUNCING PROBATB. Re
fusing to take upon oneself the office 
of executor or executrix. Refusing to 
take out probate under a will wherein 
one has been appointed executor or 
executrix.-1 W ...... Exec. 160; see 
Barker v. Raillon, 6 JUir. 51,9. 

RBNOVANT (from renovare, to re
new). Renewable. It is thus used, 
_u The parson sued one for tithes, 
to be paid of things renovanl," &c.
Cowel. 

RBNT (redditul~ Defined to be 
an annual return made by the tenant 
to the landlord, either in labour, 
money, or provisions, in considera
tion of the lands or tenements which 
such tenant holds of his landlord; 
from which it follows, that though 
rent must be a profit, yet there is no 
occasion that It should consist of 
money. There are three kinds of 
rents, mI. rent.service, rent-charge, 
and rent-seck. Re1lI-lBrIlice consisted 
offealty and a certain rent, and this 
was the only kind of rent originally 
known to the common law; it was 
called rent aervice, because it was 
given as a compensation for the ser
vices to which the land was ori
ginally liable. When a rpnt was 
granted out of lands by deed, the 
grantee had not power to distrain for 
it, because there was no fealty an
nexed to such a grant. To remedy 
this inconvenience, an express power 
of distress was inserted in the grant, 
in consequence of which it was called 
a rent-charge, because the lands were 
charged with a distress for the reco-

very of the rent. Rent-uck, or barren
rent, is nothin~ more than a rent for 
recovery of which no power of distress 
is given either by the rules of the 
common law or the agreement of the 
parties.-~ C""iu, 312, 313, 3U; 2 
BI. 1'2; Galb. Uent, 19. 

RBNT AUDIT. The annual, half
yearly, or quarterly meetings held by 
a landlord, or his steward or agent, 
for the purpose of receiving the rents 
of the tenants and auditing their ac
counts, is frequently so termed. 

RBNTAL (BBid to be corrupted 
from relit roll). A roll on which the 
rents of a manor are registered or set 
down, and by which the lord's bailiff 
collects the samp. It contains the 
lands and tenements let to each 
tenant, the names of the tenants, and 
other particulars connected there
with.- Cunningham. 

RBNT ROLL. See tit. Rental. 

RBNTS OP ASSISB (redditulIJssislE). 
The certain and determined rents of 
the freeholders and ancient copy
holders of manors are called r,n" '!I 
assiu; so called because they were 
alliud, or made certain, and so dis
tinguished from redditu.mobilis, which 
was a variable or fluctuating rent.-
3 Cruiu, SU. 

RBNTS RB80LUTB (redJifm relO
luti). Such rents or tenths as were 
anciently payable to the crown, from . 
the lands of abbies and religious 
houses, and were accounted among 
the fee farm rents to be sold by the 
stat. 22 Car. 2, cap. 6.-Cow,'. 

RBNUNCIATION OP PROBATB. 
See tit. Renouncing Probate. 

RBPARATIONB PACIBNDA. A 
writ which lay in various cases; as 
if, for instance, there were three te
nants in common, joint tenants, or 
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pro i'IIdill_ of a mill or house which 
had fallen into decay, and one of the 
three was willing to repair it, and 
the other two not; in such case the 
party who was willing to repair it 
might have this writ against the 
other two.- LUg. Orig. 153; CI1ID6I. 

RBPBTUNDARUM CRIMBN. The 
crime of receiving a bribe to prevent 
justice.-Tomlhll. 

RBPLBADBR (replacitare). To 
plead again. When after issue has 
been joined in an action, and a ver
dict given thereon, the pleading is 
found (on examination) to have mis
carried, and failed to elFect its proper 
object, viz. of raising an apt and 
~aterial questi0!l between the par
ties, the court will on motion of the 
unsu?ce~ful party, award a t"llp/eader, 
that IS, WIll order the parties to lliead 
de tIOVO, fo! the purpose of obtaining 
a better lB8ue. For example, if in 
an action of debt on bond, condi
tioned for the payment of ten pounds 
ten shillings at a certain day, the 
defendant pleads payment of ten 
poundl, according to the form of the 
condition, and the plaintilF instead 
of demurring, tenders issue upon 
such payment; it is plain that whe
t~er this issue be found for the plain
tilF or the defendant, it will remain 
~u~ly uJ.lcertain whether the plain
tilF IS entitled or not to maintain his 
action; for in an action for the pe
nalty. of a bond, conditioned to pay a 
certam sum, the only matuial ques
tion is whether the exact sum were 
paid or not, and repayment in part 
18 a .question quite beside the legal 
merlts.-Stephen on PlIlading, 108, 
109; 2 Arch. Pract. 1156. 

RBPLBGIARB. To redeem a thing 
detained or taken by another, by 
putting in legal sureties.-Cowel. 

RBPLBGIARB DB AVIARIIB. A 
writ brought by a person wbose cattle 
are distrained, or put in the pound, 

by another for some cause, upon 
surety given to the sherilF to prose
cute or answer the action in law.
F. N. B. 68; Cowel. 

RBPLBVIABLB. Capable of being 
replevied. Property is said to be re
p1niable or replevilable, when proceed
ings in replevin may be resorted to 
for the purpose of tryiug tbe right to 
such property. Thus goods taken 
under a dIStress are replelliable, for th e 
validity of the taking may be tried in 
~n action of replev;in; but goods de
livered to a carner and unjustly 
detained, are tlot repleviable, for the 
unjust detention of goods delivered 
on . a contract is not an injury to 
whIch the action of replevin applies, 
but forms the ground of an action 
of detinue or of trover. See Gallo
tDIIy v. Bird, 4 Bing. 299; 12 MOOTe, 
647. 

RBPLBVlN (plellina, from reple
giare, to deliver to the owner upon 
pledges). A personal action adapted 
to try the validity of a distress, or to 
recover the possession of goods un
lawfully taken.-Com. Dig. Replellitlo 
Where goods have been distrained, 
and the tenant thinks the distress 
unlawful, and wishes to contest its 
validity, the action of replevin is the 
appropriate remedy to resort to for 
the purpose. The mode adopted is 
~y the aggri«:ved party making plaint 
(I; e. complamt) to the sheri1f, and 
his !{Gods are thereuyon replevied, 
that lll, delivered to him ullon giving 
security to prosecute an action against 
the distrainor for the purpose of try
ing the legality of the distress; and 
if upon such trial, the right be deter
mined in favour of the latter, then the 
goods are returned. In form it is an 
action for dafllllgBS for the illegal 
taking and detaining of the JrOOds 
and chattels.-Com. J)ig. tit. :Rep/e
llitl; Step1&. Pl. 20; 2 Arch. Pro 826; 
3 BI. 147; Woodfall', Lmad. and Tm. 
lib. 3, Co 6, .. 1. 
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RBPLBVISA.BLB. See tit. Replll
'Vwblll. 

RBPLBVISH. To let one to fllGin
priM; that is, to let one out of cus
tody, upon security given that he 
shall he forthcoming at a time and 
place assigned.-COIIHIL See also 
tit. Mainpris& 

REPLEVY. This word, as used in 
reference to the action of replevin, 
signifies to re-tkliwr goods which 
have been distrained, to the original 
possessor of them, on his pledging or 
giving security to prosecute an ac
tion against the distrainor for the. 
purpose of trying the legality of the 
distress. It has also heen used to 
signify the hailing or liberating a 
man from prison, on his finding bail 
to answer for his forthcoming at a 
future time. See tit. Replevin, and 
tit. HMlline ReplBgiando. 

REPLICATION (replicatio). A 
reply made by the plaintiff, in an 
action, to the defendant's plea; or in 
a suit in chancery is the complain
ant's reply to the defendant's answer. 
See also tit. Rebutter, and tit. A_. 

REPORT, Mom'.. See tit. Malter 
in Chancery. 

REPORT 01' COMMITTEB. The 
report of a parliamentary committee 
is that communication which the 
chairman makes to the house at the 
close of the investigation upon which 
it has been engaged; and is usually 
in the form of a series of resolutions. 
In the House of Commons he ap
pears at the bar shortly after the 
speaker has taken the chair, and on 
being called upon reads his report, 
brings it up, and it is received by a 
vote of the house. 

RBPORTS. The published pe
riodical volumes, which contain the 
various cases argued and determined 

in the several courts of law and 
equity are so termed. 

REPOSITION 01' THB FOREST 
('I'epOIitio forertte). An act by which 
certain forest grounds being made 
PU'l'/im upon view, were by a second 
view laid to the forestagam.-COIIHIL 

RBPRESBNTATION and RBPRB
SBNTATIVB. Representation is the 
act of one person 'I''JI'I'eaenting or 
standing in the place of another; 
and he who so r'Jl'l'_ntB or stands in 
the place of another is termed his 
repreaentative. Thus, an heir is the 
'l"Jl'l'esentative of the ancestor; and 
an executor is the r'Jl'l'esentative of 
the testator; the heir standing in the 
place of his deceased ancestor, with 
respect to his realty; the executor 
standing in the place of his deceased 
testator with respect to his per_alty ; 
and hence, the heir is frequently 
denominated the real r'Jl'l'esentatiflll, 
and the executor, the per_I r'Jl'l'8-
B8ntative. 

RBPRBSBNTATIVB PEERS. The 
representative peers are those who 
at the commencement of every new 
parliament are elected to represent 
Scotland and Ireland in the British 
House of Lords; namely, sixteen for 
the former, and twenty-eight for the 
ll\tter country. At the union of Scot
land with England in 1707, and of 
Ireland in 180 I, the peers of those 
two countries were not admitted to 
seats in the British parliament, but 
were allowed to elect a certain number 
of their body to represent them there
in; hence the term representative 
peers. The Scottish representative 
peers must have descended from an
cestors who were peers at the time of 
the union. 

RBPRBSBNTATIVBS. Seetit. 
Repreaentation. 

RBPRIEVE (from the Fr. reprtndr" 
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to take back). The witbclnnring 01' n RBscBIT (reapcio). The admis
.uspeoding fOl' a time eentence of I! &ion or receiving of a third person to 
necution agaiD8t a priIoner.-4 BI. 'I plead his rigbt in a cause formerly 
394; La T"... '",. Ley. commenced by two others; as wben 

! an action is brought against a tenant 
REPRISAL. See tit. Rnaptilm. ! for lite or term of years, and he who 

'I is entitled to the reversion comes in 
RBpalSU (from the Fr. reprendn, and prays to be permitted to defend 

to take back). Deductions and du- the land and plead with the de
ties which are annually paid out of mandant. This word is also applied 
manon 01' lands; as a rent-cluJrge, I to the admittance of a plea though 
unt-_le, pmAmu, corrodia, nllnuitia, the controvemy be only brtween two 
&c.; 10 that wben the clear annual i ~D&- Cowl; La Terma tU /a 
value of a manor is spoken o~ it is Lty. 
said to be 10 mucb per annum ultra 
repriMu, that is, besides all rtpriln.- RB8CB1T OP HOMAGB (receptio 
CoweL .hmrurgii). The lord's receivinlf ho-

mage of his tenant on his adm188ion 
RBPUBLICATION OP WILL. To to the Jand.-Kitchin, 148; C_L 

publish it again. See tit. Publilla. 

RBPUTED, RBPUTATION (rept<. 
tatio). The general, vulgar, or public 
opinion respecting anything. Thus 
land may be reputed part of a manor, 
thoulfh not really 10, and a certain 
district may be reputed a parish, or 
be a pariah in reputation, although in 
reality no parish at alL-2 LilL Abr. 
464. See also the following titles. 

REPUTBD MANOR. See tit. 
Mallor. 

REPUTED OWNER. See tit. Re
puted Ownership. 

RBPUTED OWNBRSBIP. He who 
has tbe general credit or reputation 
of bein, the owner or proprietor of 
goods, IS said to have the reputed 
ownership in tbem, or to be the re
puted owner thereot: 

REQUEST, Letter. of. See tit. 
Letter. uf Request. 

REQUBSTS. See tit. Clmlcience, 
Courts of. 

RBBB COUNTY. See tit. Rier 
County. 

RESCOUS or RBSCUB (rnt:UllU., Fr. 
recoUM, rescue). A resistance against 
lawful authority.. As for instance, 
the taking back by force goods wbich 
have been taken under a di.tres5; or 
the violently taking away a man who 
is under arrtlt, and setting him at 
liberty or otherwise procuring his es
cape, are both 10 denominated; and 
for which writs of rtlCOUl lie a(!"ainst 
such offenders, offending parties or 
rescullOl"' as they are termed.- Co. 
Lit. lib. 2, cap. 12; 3 BL 146; Parrett 
Navigation Campany v. SlOwer, 6 Mee. 
c!r W. S64. 

RBSBISER (relBisere). The taking 
again of lands into the hands of the 
king of which a general livery or 
ouster k main was formerly mis-aued 
contrary to the form and order of 
law.-Staundf. Prtn'Og. 

RESBRVATION (rtlerflatio). A r,
.erving or keeping back of something 
out of that which is granted; as, for 
instance, when a man grants a lease 
of lands to another, he reaertltl to 
himself a yearly rent· in respect of 
those lands, which is thence termed 
a rtlerflation. So also an ezreptiotl is 
sometimes termed a r'lerIIGtion; as, 
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for instance, when a man grants the 
lease of a house and rererve. to him
self one room therein; this is a re
_'ion of that room, and also an 
exception out of the demise. - Les 
T,",~, d. la Ley; Cowel. 

RBSUNCB (re.iaflfia). A man's 
residence, abode, or continuance in 
a place, whence comes the word r.
liant, that is, continually dwelling 
or abiding in a place.-Kitchin, 33; 
Cowel. 

RESIANT ROLLS. The rolls 
containing reliant. in a tithing, &c. 
which are to be called over by the 
steward on holding courts leet.
Compo Court Keep. See also tit. Re
liance. 

R B SJ D U A R Y. The remaining 
portion or residue. Thus r.aidoory 
estate or property signifies the re
maining part of a testator'S estate 
and effects after payment of debts 
and legacies, &c., or that 'portion 
of his estate and effects which has 
not been specifically devised or be
queathed. 

Residuary legatee is he to whom a 
testator bequeaths the resiilue of his 
estate and effects, after the payment 
of such others as are specifically 
mentioned in the will.-Toller, 299; 
2 Bl./H2. 

RBSIDUARY ESTATB. See tit. 
Residuary. 

RBSIDUARY LEGATBB. See tit. 
Residuary. 

RBSPBCTU COHPUTI VICBCO
HITIS HABBNDO. A writ directed 
to the treasurer and barons of the 
Exchequer for the respiting tif a sh.
ri.D'. account. - COIDII. 

RESPITE, To. To adjourn, to for
bear, to forego, &c. Thus to respit. 
an appeal at the se88ions appears 

simply to mean to adjourn it to some 
future period, or to forbear bringing 
it on at the time it was first entered 
for. Respiting tif homage is the for
bearing to enforce the duty ofhomae-e 
from a tenant who held his lands m 
consideration of doing homage to his 
lord. 

RBSPITB 01' HOHAGB (respectu. 
homaifii). The forbearing or dis
pensmg with the performance of 
homage by tenants who held their 
lands in consideration of performing 
homage to their lords. Such a re
spite was most frequently granted to 
those who held by knight service in 
rapite, who paid into the Exchequer 
every fifth term some small sum of 
money to be respited from doing their 
homage.-Cowel. 

RBSPONDBAT or RBSPONDBAS 
OUSTBR. Upon an issue in law 
ansmg on a dilatory plea, the form 
of the judgment is that the defendant 
an.wer over, which is thence called a 
judgment of respondeat ouster. This 
not being a final judgment, the 
pleading is resumed, and the ac
tion proceeds.-Stephen on Pleading, 
llS; 2 Arch. Pract. 160. 

RBSPONDBAT SUPBRIOR (let the 
,uperior a'llWer). The phrase is thus 
used: Pur in.u,fficiency del bay/iff d'un 
liberty respondeat dominu. libertotis, 
i. e. By the insufficiency of the bailiff 
of a liberty, let the lord of the liberty 
answer.-4 Imt. 114; Cowe/. 

RBSPONDBNT. The party who 
appeals against the judgment of an 
inferior court is termed the appel
lant, and he who contends agam8t 
the appeal the respondent. 

RBSPONDBNTIA (from the Fr. r.
pondr., to answer). A contract by 
which the master or owner of a ship 
borrows money upon the goods and 
merchandise in the vessel, which 
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must neeeslllU'iJy be sold or elI.
ch~ in the course of the voyage, 
and ID which c&le the borrower per
sonally is bound to allNer the con
tract, and is therefore said to take 
up money at rapDRtkntia. The ge
neral nature of a rtlpDlltkntia bond is 
this, the borrower binds himself in a 
large pellal sum upon condition that 
the obligation shall be void, if he pay 
the lender the sum borrowed, and so 
much a month from the date of the 
bond till the ship arrives at a certain 
port, or if the ship be lost or cap
tured in the course of the voy~.
Parle on 11lm"4_; 2 Chilly' Bl. 
4S8. 

RESPONSALIS. A procurator, or 
one who appears and answers for 
another in court at a day assigned. 
-Fleta, lib. 6, c. 18; Cowl. 

RESPONSIVB ALLBGATION. See 
tit. Allegation. 

RESTITUTIONE EXTRACTI AB 
ECCLESIA. A writ which formerly 
lay to restore a man to the church, 
whiCh he had recovered for a sanc
tuary, being suspected of felony.
Reg. Orig. 69; C_l. 

RESTITUTIONE TEMPOllALIUM. 
A writ which lay for the recovery 
of the temporalities of a bishopric, 
when a man had been elected and 
confirmed bishop of the same.-Reg. 
Orig.294. 

RESTS. The days of grace, which, 
according to the custom of commer
cial countries, are allowed for the 
payment of foreign bills and notes. 
The word is also used in reference to 
accounts between a debtor and credi
tor, and in this sense seems to signify 
the making a paUlI! in the account 
by striking a balance therein.-See 
Butl". v. Ha,.,.iIon, COIDp. S66. 

RBSULTING USE. See tit. UN. 

R:a-SUMMONS (raumlllDRilio). A 
second summons, or calling a man 
again to answer an action, when 
from some occurrence the first sum
mons is defeated, as by the death of 
the party or the like. - B"o. 214; 
Cowel. 

R1l8UMPTION ("6&umplio). This 
word, &I used in the stat. of 31 H. 6, 
s. 7, particularly signifies the taking 
again into the king's hands such 
lands or tenements as before, upon 
some false suggestion or other error, 
he had delivered to the heir, or 
granted by letters patent to any man. 
-COWl/I; Le. Term .. tk la Ley. 

RETAINER (r,IinBrB). Is com
monly used to signify a notice given 
to a counsel by an attorney on behalf 
of the plaintiff or defendant in an 
action, in order to secure his services 
as advocate when the cause comes 
on for trial. This notice is com
monly accompanied with a fee called 
a retaining fee. 

RETENBMBNTUM. Restraining, 
keeping back, withholding, &c.
C_l. 

RBTENTION. The right of re
taining property until a debt due 
from the owner of such property to 
him who retaina it is paid. See tit. 
Lien. 

RETORNA. BRBVIUM DAY. A 
fixed day in term upon which writs 
were made returnable. See tit. Re
tum. 

RBTORNO HA.BBNDO. A writ 
that lies for the distrainor of cattle, 
goods and chattels, &c. (and who on 
r.pleuin brought has proved his dis
tress to be a lawful one) against him 
who was so distrained, to have them 
retunvd to him according to law.-2 
Arch. Pract. 834, 84S. See also tit. 
Replevin. 
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RBTRAXIT (he 1uu withdrawn). A 
retnuit is an open and voluntary 
renunciation in court of a suit by 
the plaintiff, by which he for eVE'r 
loses his action. A retrozit is very 
similar to a ""lu proNqui, the dif
ference between them being that a 
retrlUit is a bar to any future action 
for the same cause, whereas a flOU. 

pnnequi is not, unless made after 
judgment.-3 BL 296; 2 Arch. Pract. 
1114; 2 Sell. Pro c. 17, I. 3, p. 338; 
Herbel't v. Sayer, 2 Dowl. o!r L. 66, 
0. (b). 

RBTURN (r.tornD). This is a word 
which is commonly applied to writs 
and judges' summonses, and literally 
signifies much the same as it does in 
its popular sense, viz. to r.turn UI' Mild 

back any thing. Thus, writs are di
rected to certain persons (as to ,he
riff. for instance), commanding them 
to perform certain acts, and after a 
certain time to r.turn the same into 
court again, together with a certi
ficate or memorandum certifying or 
stating what they have done in pur
suance of such command. This me
morandum or certificate is written 
on the back of the writ, and is now 
commonly called the retum; so that 
when a writ is directed to a sheriff 
commanding him to perform certam 
acts (as to arrest a man for instance), 
and the sheriff in due time returns 
the writ, together with such a memo
randum as above described indorsed 
thereon, this memorandum is then 
called the .heriff's retu".. Before the 
2W. +, c. 39, writs for the commence
ment of personal actions, viz. writ. 
of summon., capitu, and detainer were 
obliged to be returned upon certain 
fixed days in term, which were 
thence called the return days of the 
term; now, however, this is not the 
case, the return day being regnlated 
by the service or execution of the 
writ. The meaning of the word 
relurnabu as applied to a judge's 
summons is nearly the same, sig-

nifying the time appointed by the 
judge in the summons for hearing 
the parties on the subject-matter 01 
dispute: the summons is said to be 
returnabu at such time, because the 
party who takes out such summons 
returns with it at the time therein 
appoiuted to the place whence he 
he took it out. -1 Auh. Pract. 97, 
207; Smith', Actio" at Law, 2+; 3 
BI.273. 

RBTURN DAYS. Certain fixed 
days in term on which writs are re
turnable. See tit. Il.lurn. 

RBTURNO HA.BBNDO. See tit. 
Retorno habendo. 

RBTURNUM AVBRIORUM. See 
tit. RetornD habendo. 

RBTURNUM IBRBPLBGIABILB. 
A judicial writ directed to the she
riff, commanding him to cause to he 
restored or returned to the owner, 
cattle which have been unjustly taken 
by another as damage !tallJnt, and 80 

found by the verdict of a jury.
COtDeI. 

RBVB or GRBBVB (from the Sax. 
grtefa, a prrefect). Tbe bailiff of a 
franchise or manor; hence shire-rew 
is used for a sheriff, &c.- COtDeI. 

RBVBLAND (terra regis). Such 
land as having reverted to the king 
after the death of his thane, who had 
it for life, was not afterwards granted 
out to any by the king, but remained 
in charge on the account of the reeve 
or bailiff of the manor, who it seems 
concealed the land from the auditor 
and kept the profit of it himself, till 
it was discovered and presented to 
the king. - Domuday; Spelman on 
Feud •• 

RBVBRSAL OP JUDGMBNT. The 
annulling or making a judgment 
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void on account of some error in the 
lIIJIle.-8 BL 410. 

REVBRSION (rOltlerlio). That 
which reverta or returns to a person. 
An estate in rewrlion is defined or 
rather described by Lord Coke to le 
" the returning of the land to the 
grantor or his heirs after the grant is 
detennined." The idea of a rever
sion is founded on the principle, 
that where a person has not parted 
with his whole estate and interest in 
a piece of land, all that which he 
has not given away remains in him, 
and the possession of it reverq or 
returns to him upon the detennina
tion of the preceding estate. Thus, 
if a person who is seised in i" of 
lands conveys them to A. for life, he 
still retains the jN .imp" of the lands, 
because he has not parted with it; 
bnt as that fee simple can only re
tnrn or fall into pouession upon the 
detennination or ending of the pre
ceding estate (i. e. of A.'s estate for 
life) it is only an estate in reverlioll. 
So that perhaps a reversion may be 
shortly defined as " the residue of an 
estate left in the grantor." The inlerelt 
which a man has in lands in rever
sion is commonly called a rever,ionary 
inter .. t.-· 2 Cru;", 396, 396; 2 BL 
176. 

REVERSIONARY INTERBST. The 
right, title orinterest which a pe.rson 
has in or to the reversion of lands or 
other property. A right to the future 
enjoyment of property at present in 
the possession or occupation of ano
ther. See tit. Reversion. 

REVERTER, Form.don in. See tit. 
Formedon. 

REVEST. To place one in the 
possession of anything of which he 
has .been divested or put out of }lOB
sesslon.-See 1 Roper, BUlb. ~ Wife, 
368. See also tit. Dnelt. 

REVIEW, BiU of. A bill filed to 
reverse a decree in Chancery, which, 
after it has been duly enrolled, a 
party may find good grounds for 
having reversed, either from error 
apparent on the face of it, or from 
new facta discovered since the decree 
was made, or at least since publi
cation passed in the cause, and which 
consequently could not be 11Sed when 
the decree was made.- Gray" Ch. 
Prae •• 210; 8 BL 464. 

REVIEW, Commiuion ri. A com
mission sometimes granted in extra
ordinary cases to reverse the sentence 
of the court of delegates, when it was 
apprehended they had been led into 
a material error.-3 Bl. 67. 

REVIEW, Court of. A court es
tablished by 1 & 2 W. 4, c. 66, for 
the adjudicating upon such matters 
in bankruptcy as before were within 
the jurisdiction of the Lord Chan
cellor. It forms a constituent and 
most important part of the Court of 
Chancery, and exercises a general 
jurisdiction in bankruptcy, the same 
as has hitherto been exercised by 
the Lord Chancellor, except as in 
the said act is otherwise provided; 
and all such matters to be heard and 
detennined in the Court of Review 
shall be subject to an appeal to the 
Lord Chancellor on matters of law 
and equity, or on the refusal or ad
mission of evidence.-Arch. Bank
ruptcy, 22-

REVIEW OP TA.XATION. See tit. 
Reviewing Taxation. 

REVIEWING TAXATION. The 
re-taxing or re-examining an at
torney's bill of costs by the master. 
The courts sometimes order the 
masters to review their taxation, 
when, on being applied to for that 
purpose, it appears that items have 
been allowed or disallowed on some 
erroneous principle, or under some 
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mistaken impression.-.Arch. Pract.; 
Bag. Pro 

RBVIVING. In law signifies much 
the same as it does in its popular 
sense, viz. renewing, calling to life 
again, &c. Thus, when a certain 
time (a year and a day) has elapsed 
after judgment is signed, without 
execution being sued out upon it, 
the law presumes that the judgment 
has been executed, or that the plain
tiff has released the execution; and 
the plaintiff, in order to sue out exe
cution, must in this case first reviV/l 
the judgment against the defendant 
by a writ of .eire faci.tu.-2 .Arch. 
Pract.851. 

RBVIVOR, Bill of. A bill in 
Chancery, which is filed for the pur
pose of reviving or calling into ope
ration the proceedings in a suit, when, 
from some circumstances (as for 
instance, the death of a plaintiff), 
the suit has abated. It is not, how
ever, in all cases, that the death of a 
party abates the suit; for it is a 
general rule, that wherever the right 
of the party dying survives to his 
co-plaintiff or co-defendant, and the 
cause is in the same condition after 
the party's death as it was before, 
that then the suit does not abate, and 
consequently does not require to be 
revived.-Newl. eh. Pr.; Gray', Ch. 
Pro 81; 3 BI. 4+8. 

RBVOCATION, Puwer of. The 
power to revoke or call back some
thing granted. As if a man make a 
conveyance of any lands, with a 
clause of revocation, at his will and 
pleasure, of such conveyance; here 
the clause by which such person re
serves to himself the powl'r of re
voking such conveyance, is termed a 
power of revocation.-4 end", 466; 
281.335. 

RIDBR. A rider or rider-roll sig
nifies a scbedule or small piece of 

parchment annexed to some part of 
a roll or record. It is frequently fa
miliarly used for any kind of sche
dule or writing annexed to a docu
ment which cannot well be incorpo
rated in the body of such document. 
Thus, in passing bills through par
liament, when a new clause is added 
after the bill has passed through 
committee, such new clause is termed 
a rider. 

RIDING CLERK. One of the six 
clerks in chancery, who in his turn 
kept for one year the controlment 
books of all grants that passed the 
great seal that year.-Gowel. 

RIDINGS. The three grl'at divi
sions of the county of York are called 
the North, West and East Riding •• 
The word riding is said to be a cor
ruption of trithing.-Cawel. 

RIBNS ARREAR (flothing i,. ar
rear). A kind of plea used in an 
action of debt upon arrearages of 
account, by which the defendant 
alleges that there is nothing ill art·ear. 
-Gawel. 

RIENS PASSB PAR LB FAIT (no
thing pa.rs. by the deed). The form 
of an exception taken in some cases 
to an action.-Cowel. 

RIBNS PBR DBSCENT (nothing by 
delcent). A plea pleaded by an heir 
to au action brought against him for 
debt due by his ancestor to the plain
tiff, signifying that he has received 
nothing from his ancestor, and there
fore is not liable for his ancestor's 
debt.-2 .Arch. Pro 936. 

RIBR COUNTY (retro comitatus). 
In the stat. 2 Edw. 3, C. 5, it is used 
as open county; . and it seems to mean 
some public place, which the sheriff 
appointed for receipt of the king's 
money after the end of his county 
court. - Gawel; Fleta, lib. 2, C. 67. 
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RIGHT (jUl). A lawful title or 
claim to any thing. 

RIGHT, Writ of. See tit. Writ of 
Right. 

RIGHT CLOSB, Writ of. A writ 
which the king's tenantl in ancimt 
d"""ne were entitled to, in order to 
try the right of their property in a 
peculiar court of their own, called a 
court of aneimt demane.-2 Bl. 99. 

RIGHT OP ACTION. The legal 
right to maintain an action; a re
medy by action at law. 

RINGS, Giving. A custom ob
served by serj eantl at law on being 
called to that degree or order. These 
rings bear the inscription of some 
motto selected by the serj eant about 
to take the new degree. Thus, we 
find it noted in 2 Queen's Bench Rep. 
420, that Cresswell Cresswell, of the 
Inner Temple, Esq. was ap:pointed a 
judge of the Common Pleas,lD Hilary 
Term, oth Viet., being first called to 
the degree of serjeant at law, when 
he gave rings with the motto "Leges 
juraque." 

RIOT. If three or more persons 
assemble together, with an intent 
mutually to assist each other against 
anyone who shall oppose them, in 
the execution of some enterprise of 
a private nature, with force or vio
lence against the peace, or to the ma
nifest terror of tne people, whether 
the act intended were of itself lawful 
or unlawful, and though they after 
depart of their own accord witbout 
doing any thing, it is an unlawful a,· 
sembly. If after their first meeting 
they move forward towards the exe
cution of their intended purpose, 
whether they actually execute It or 
not, this, according to general opi
nion, is a rout. And if they put it 
into execution, then it is a riot. And 
if any person encourages, promotes 

or takes part in such riot, whether 
by words, signs or gestures, or by 
wearing the badges or ensigns of the 
rioters, he is considered a rioUr.-1 
Haw1c. c. 60, •• I; Matt. Crim. Law, 
369. 

RoBBBRY (robaritJ). The felonious 
and forcible taking from the person 
of another, I{OOds or money to any 
value by violence or putting him in 
fear.-I HtJw1c. P. C. 20; 4 Bl. 243. 

ROD-KNIGHTS or RADNIGHTS. 
Certain tenants who held their lands 
in conaideration of serving their lords 
on horseback.-Fleta, lib. 3, c. 14 ; 
Cowel. 

ROLL (rotulm). A schedule or 
sheet of parchment on which legal 
proceedings are entered. Thus the 
roll of parchment on which the issue 
is entered is termed the isme roll. So 
the rolls of a manor, wherein the 
name, rents and services of the te
nants are copied and enrolled, are 
termed the court rolls. There are also 
various other rolls, as those which 
contain the records of the High Court 
of Chancery, which are kept in the 
rolls office of the chancery; those 
which contain the registers of- the 
proceedings of our old parliaments, 
and which are called rolls qf ptJrlia
rnent; that in the Inner ana Middle 
Temple called the calves· head roll, 
wherein every bencher was taxed an
nually at 21., every barrister at Is.6d., 
and every gentleman under the bar 
lB. to the cook and other officers of 
the house, in consideration of a ealves
head dinner provided for them in 
Easter Term, &c.-Orig. Jur. 199; 
Cowel. 

ROLLS COURT. See tit. MtJlter of 
the RolU. 

ROUT. See tit. Riot. 

ROYAL ASSBNT. The royal as-
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sent is the last fonn through which a 
bill goes previously to becoming an 
act of parliament: it is, in the words 
of Lord Hale, "the complement and 
perfection of a law." The royal as
sent is given either by the queen in 
person, or by royal commission by the 
queen herself signed with her own 
hand. It is rarely given in person, 
except at the end of the session, 
when the queen attends to prorogue 
parliament. See tit. Le Roy I. veut. 

ROYAL FISH. See tit. Fish, RoyaL 

ROYAL MINES. Those mines 
which are properly royal, and towhich 
the king is entitled when found, are 
only those of silver and gold.-l Bl. 
294. 

ROYALTIES (regalia or regalitat.s). 
The rights or prerogatives of the 
king. See tit. Prerogative. 

RULE. This word is used in va· 
rious senses. In its most common 
acceptation it signifies an order made 
by the court at the instance of one of 
the parties ina suit, usually command. 
ing the opposite party to do some act, 
or to show cause why some act should 
not be done. A rule of this kind is 
said to be either a rule nisi or to .how 
cause, or a rule absolute. A rule nisi 
or to show cause, commands the party 
to show cause why he should not do 
the act required, or why the object 
of the rule should not be enforced; 
a rule absolulB commands the subject
matter of the rule to be forthwith 
enforced. There are some rules 
which the courts authorize their of
ficers to grant as a matter of course, 
without formal application being 
made to them in open court, and 
these are technically termed side-bar 
rules; such, for instance, is the rule 
to plead, which is an order or com

_ mand of the court requiring a de. 
fendant to plead within a specified 
number of days. Such also are the 

rules to reply, to rejoin, and many 
others, the ranting of which depend 
upon settle rules of practice rather 
than upon the discretion of the courts. 
The word ru/., when used as a verb, 
seems to have two significations: 1st, 
to command or require by a rule of 
court; as, for instance, "to rule the 
sheriff to return the writ;" "to ,"UI. 
the plaintiff to reply:" 2nd, to settle 
or decide a point of law arising upon 
a trial at niSI prius; as when it is said 
of a learned judge presiding at such 
a trial, that he ruled so and so, thereby 
meaning that his lordship laid down, 
settled or decided such and such to 
be the law. The rules for regulating 
the practice of the courts, and which 
the judges are empowered to frame 
and to put in force, as occasion may 
require, are also termed rules rrf court. 

RULE OP COURT. The rules for 
regulating the practice oC the dif
ferent courts, and which the judges 
are empowered to frame, and to put 
in force as occasion may require, are 
termed rides rrf court. 

RULE, To. Is commonly used in 
two senses: Ist, for commanding or 
requiring, by a rule or order of court ; 
as to "ule- a sheriff to return a writ, 
&c.: 2nd, for to lay down or decide 
or settle a point of law. See the 
word used by Lord Denman in Bing
ham v. Stanley, 2 Q. B. Rep. 126; 
see also tit. Rule. 

RULE TO PLEAD. See tit. Rule. 

RULES OP THE KING'S BENCH 
PRISON. Were certain limits with
out the walls, within which all pri
soners in custody in civil actions were 
allowed to live, upon giving security 
by bond, with two sufficient sureties, 
to the marshal, not to escape, and 
paying him a certain per centage on 
the amount of the debts for which 
they were detained.-Bag/ey', Prod. 
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RUIf WITH THB LAlfD. See tit. 
Running witla th. Land. 

RUNlfIlfG WITH THB LAND. A 
covenant is said to run with the land 
when either the liability to perform 
it, or the right to take advantage of 
it, lasses to the aBBignee of that 
Ian. Thus, if A. grant B. a lease 
of land for twenty-one years, and 
the lease, amongst other covenants, 
contain a covenant on the part of 
A. for the quiet enjoyment of the 
land by B. during the tenn; and also 
a covenant on the part of B. to cul
tivate the land demIsed in a particular 
manner; and B. afterwards BBBigns 
the land to C. for the residue of the 
term; in this case the liability to 
perform the covenant made by B., 
and the right to take advantage of 
the covenant made by A., would de
volve upon C. as assignee of the land 
to which the covenants related, and 
in 80 doing they would be said to 
run wi,Ia the land.-Noke v. Awder, 
Cro. Elir. 1,36; Cock_ v. Cock, ero. 
Ja~. 126. 

RUNNING WITH THB REVER-
810N. A covenant is said to rull 
with the reversion when either the 
liability to perform it, or the right to 
take advantsge of it, passes to the 
assignee of that reversion. Thus, if 
A. grant a lease of land to B. for 
twenty-one years, and the lease, 
amongst other covenants, contains a 
covenant on the part of A. for the 
quiet enjoyment of the land by B. 
during the term, and also a covenant 
on the part of B. to cultivate the 
land demised in a particular manner; 
and A. afterwards BBBigns his rever
sion in the land to C.; in this case 
the liability to perform the covenant 
made by A., and the right to take 
advantage of the covenant made by 
B., would devolve upon C. as assignee 
of the reversion in the land to which 
the covenants related; and in 80 

doing, they would be said to rll" with 

the reuwsion.-See Noh. v. Awder, Cro. 
Eli •• 1,36; Campbell v. Lewu, 3 B. 8r 
A. 392; Middhmore v. Goodale, ero. 
CaT. 603; Cocbm v. C«k, Cro. Jac. 
126. 

RURAL DBAN8. See tit. DIIIJRII. 

RURAL DBANBRY. The circuit 
or jurisdiction of a rurul than. See 
tit. DIIIJR. 

RYDBR. See tit. Rider. 

s. 
SAC (saccha). The liberty which 

the lord of a manor had of holding 
pleas and imposing mulcts and for
feitures upon transgressors, or upon 
trespassers within the manor. Some 
writers define it to be the forfeiture 
itsel£ - Bracton, lib. 3, fr. 2, c. 8 ; 
COIC.L 

SACABURH or SACABBRO. He 
who is robbed, or by theft deprived, 
of his mont·y or goods, and puts in 
surety to prosecnte the thief with 
fresh suit.-Seld. Tit. Hon.; Britton; 
Clno,l. 

SACRILEGB (sacrilegium). A de
secration of any thing that is holy. 
The alienation of lands, which were 
given to religious purposes, to lay
men or to profane and common pur
poses, was also termed laCTilege.
Cowel. 

SAPB CONDUCT (salvus conductus). 
A guarantee or security granted by 
the king, under the great seal, to a 
stranger, for his safe coming into and 
passing out of the kingdOln.-C01D/II; 
1 Bl. 269. 

SAPB GUA.RD (salL'a gardia). A 
security given by the king to a 
stranger, who fears the violence of 
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some of his subjects, for seekinl{. ~s 
right by course of law.-Re,. Urig. 
26; Cowe/. 

SAPB PLBDGB (1IJl1IUI plegiUl)' A 
surety given for a man's appearance 
on a day assigned.- Bract. lib.40, c. 2. 

SALB (venditio). The transferring 
of property from one man to another, 
in consideration of some price or re
compense in value, or (in law phrase
ology) for 1IIJluabls comidsracioll. - 2 
RI.4+6. 

SALIQUB LAW (lII:t Saliea). An 
ancient law made by Pharamond, 
King of the Franks, by which males 
only were capable of inheriting.
Cowel. 

SALVA GARDIA. See title Saf' 
Guard. 

SALVAGE. The allowance made 
to persons by way of reward for samng 
and preserving the goods which are 
cast on the shore after a wreck.-l 
Bl. 293. 

SAN CTU AR Y (S/JlICtuarium). A 
consecrated place which had certain 
privileges annexed to it, and to which 
offenders were accustomed to resort 
in order to evade the severity of the 
law.-4BI. 332; Staunf. Pl. Car. lib. 2, 
c.38. 

SANE MEMORY. Sound mind, 
memory and understanding. 

. SANS CEO QUE (without tllis that). 
A phrase formerly in use in the vivd 
voce pleadings; the effect of which was 
to deny some allegation previously 
advanced by the opposite party. It 
appears to have had much the same 
operation as the traverse commonly 
called the traverse with an absqull hoc 
or special traverse. See tit. Absqull 
hoc; also tit. Special Traverse. 

. SATISPACTION. The satisfying 
a party by paying him what is due 
to him, or what is awarded to him by 
judgment of the court or otherwise. 
Thus a judgment is IIJciYied by pay
ment of the amount due to the party 
who has recovered such judgment, or 
by the ]larty's levying the amount or 
otherwIse. The entry of &atisjacti01& 
on the roU is a memoranclum which is 
entered on the judgment roll, by 
which the party who has recovered 
the judgment, acknowledges that he 
has been satisfied by his opponent by 
payment of the damages, costs and 
charges, &c., and therefore that he 
may be acquitted thereot A &atis. 
faction piece is a memorandum written 
on a Jliece of parchment, stating that 
satigactio.. is acknowledged between 
the plaintiff and defendant. This 
memorandum, or satisfaction piece, 
as it is called, is taken to one of the 
masters of the court, and from it he 
enters the satisfaction on the roll be
fJre mentioned. -1 Arch. Pract. 641. 

SATISFACTION PIECE. See tit. 
Satiifactioll. 

SAYER DEFAULT. Literally to 
save a default; as in the case of a 
man having made d~rault in court, 
and coming afterwards and alleging 
a good cause for making such de
fault; as that he was imprisoned at 
the time, and the like.-New Book of 
Entries; Cowel. 

SAVING THE STATUTE OF LIMI. 
TATIONS. Preventing the operation 
of the statute. A creditor is said to 
"save the statute" of limitations 
when he saves or preserves his debt 
from being barred by the operation 
of the statute. Thus, in the case of 
a simple contract debt, if a creditor 
commence an action for its recovery 
within six years from the time the 
cause of action accrued, he will be 

I, in time to "save the statute."-See 
tit. Limitation. 

R 
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ScAlfD.U.. The warda ..-. and 
~ are thus 1J8ed with refer
_ to pleadings in equity. Scandal 
ill defined to be any thi~ alleged in 
a bill, _er or other pleading, in 
8I1ch language as ill unbecoming the 
court to hear, or as ill contrary to 
good manners; or any thing Bet forth 
which charges Bome person with a 
crime not ~ to be shown in the 
cause. Impertinence is defined to 
be the incumbering the records of 
the court with long recitals, or with 
long digressions of matters of fact, 
which are altogether unncceBlllll')' and 
totallr immaterial to the fOint in 
quesuon. -8 Bl. 442; Gray ~ Chon. 
Pract. 99. 

SCANDALUM: MAGNATUX. 
Scandal or spreading false reports 
against peers and certain other great 
officers of the realm is 80 called, and 
ill subjected to peculiar punishment 
by divers ancient statutes. - 1 Bl. 
402; C_I. 

SCAVAGB or SRBWAGB (from the 
Sax. _wian, to show). A toll ex
acted by the mayol'J, sheriftS and 
bailiffil of corporate towns, for wares 
or merchandise ,howed or exposed to 
we within their precincts or juris
diction.-LeI Termn de It.& Ley. 

SCRARPBNNY. A amall compen
sation which customary tenants paid 
to their lord to be discharged from 
the obligation of penning uJ> their 
cattle at night in the pen of their 
lord. It signifies dung-penny, that is, 
money in lieu of dung.-Cowel. 

SCRA V ALDUS. The officer who 
collected the Bt:4'IIIJge money.-Cowe/. 

SCHBDULB. A ,Piece of paper or 
parchment containmg a list or in
ventory of things. It is very fre
quently used to signify an inventory. 

SCI 

ScInrrBs. Usury was a-Iy 
18 eal1ed.-RDt. Pori. 14. 

SCIBNTBR. A term used in plead
ing to sigmt'y that part of the decla
ration which alleges the cWendIIIIt'. 
previous1cnmDlMlge of tbe caUIIe whicll 
led to the injury complained of; or 
rather, his previous lmowIe~ of a 
state of th~ which it was his duty 
to guard agamst, and which his omis
aion to do has led to the inJury com
plained ot Thus, in an action upon 
the case for keeping dogs that chued 
and killed the plaintiff's cattle, that 
part of the declaration which, after 
stating that the "defendant wrong
fully Kept dogs," adds, "1cn~ 
them to be _tinned to chaN ami kill 
cattle," is termed the ICimfer. The 
following passage from the judgment 
of Ellenborough, C. J., in JacTaon v. 
Pft1ced, 1 M. Sf &1. 288, furnishes an 
apt illustration of the word: "In an 
action for keeping a mischievous bull, 
there was no .rimter in the declara
tion; and after a verdict for the plain
tiff, the judgment was arrested on 
that account; and the court said, 
, they could not intend it was proved 
at the trial; for the plaintiff need not 
prove more than is in his declara
tion;' and yet every lawyer is aware 
that a knowledge of Ihe milchieuoua _ 
t,,1'Il of the animal is of the essence of 
such an action, and would therefore 
never suffer a jury, if he could con
trol them, to find for the plaintiff in 
such a case, uuless such a knowledge 
in the defendant were proved."-See 
Steph. PIMtd. 178, 4th edit. j 1 Chit. 
Pl. tit. Scienier JIM. Ilr &1. 238. 

SCILICBT (to wit, thot is to aay). 
A word frequently used in pleadings 
to point out or particularize that 
which has been previously stated in 
general terms only. For more par
ticular information with regard to 
this word, see tit. Videlicet. 

SCIRB F ACIAII (thot you _Ice 
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__ ). A IDlre fllCi4s 18 a Ju&cial II hebe Hl·COlH't upon a day mentioned, 
writ founded upon Borne matter of re- to showeause why the plaintiff should 

d, a equin the rson inst ot h a fi facia bon opn 
om i 18 broug t to 8 ca_ ·why II against him.-2 Arch. PrtJCf. 9840. 

<the party bringing it should not have 
adv tage 8uch :ord (as 'Sc AN T. ti t a 

tbe of ir~ f 14$ to peal cot. 
iletterspatent) why the record should" 

be ull nd ted. tis, Sc • A ssm by Co 
weve oons ed law an ISS rs 0 we e so ed. 

.action; and in the nature of a new " 3 BI. 74-. See also tit. Lot. 
"";~inal It i sed f a v . ty of 

110& ut P aps of t most Sc BN A rson who 
_mon to which it is applied, is to II property was intrusted for the pur-
revive a judgment after it has become ose of lendin it out to oth at 

tinc For wri f ex tion nter pay to prin ai, a 
must be sued out withm a year and a II for a commissIOn or bonus for himself 
day after the judgment is entered, whereby he sought to gain his liveli-

erw the urt c lude imc'i ood In 0 r to ake man 
scie ilia the Juugment is satisfied II monty .crive7U1l", he must carry on the 

and extinct, yet however it will grant business of being entrusted with other 
's wn f Be faci hie tates eop m s to out th 

juc" ... ent vere y th P ain- as oc ion rs. e .tI.rc . Ba • 
tiff, and that execution still remains" 36; Adams v. Malkin, 3 Camp. 0340, 

be I and mm th eriff]Jff . B, C ; Sand ther 
make own the end that Melv and hers, Scot N. 

he be in court at the return day, in " 346; 9 Dowl. 882. 
rder to bow h the I inti ugh 

to e ex tion inst m.- S AG (sca wn). ee 
2.t1.rcll. Pract. 800; 3 Bl. 4022; Smith's II EBcuage. 
ADtian at Law, 118. 

S AGI A.BB o. it t 
SCIRE PECI. The form of the II lay for the kIng or other lord against 

sheriff's return to a writ of Bcil'efaciaB his tenant, who held by knight-ser-
nify tha e ha de 1 n t vice co hi 0 se in t 
pa y, as t e writ commanded him II wars, or to find a substitute, or to 

to do. See tit. Scire Facias. pay scutage.-F. N. B. 83; Cawel. 

SCI PIE . Wh to 't 0 S A. e tit. yre-., mot. 
execution issued against an executor " 

an mini tor, sh' re S RE- )[0 A rt h 
rna la b the ain' f h twic ery by bis of 

can 'prove a devadavit, may sue. out a " diocese and the ealdorman (in shires 
ire . inqu' who h is a 't di that h d ldorm an by 
cted th eri om din bish and eriff su s w 

him that in case there shall be no II committed to the sheriffs that were 
goods of the testator remainin in the immediate to the kin ,wherein b th 

nds the uto e sh sum the esia al a tern I I 
mon a JUry to mqUire whether the II were given m charge to the county. 
defendant has wasted the goods ofthe Seld. Tit. of Han.; Cowel. 

stato nd de vit bound 
at he s all warn the efendantthat U SEALER 'OP THE WRITS, &c. 

a2 
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(,igillator' lntIiu.). An officer be
longing to the Court of Chancery, 
whOle duty it is to seal the writs and 
instruments which issue out of that 
court. There is a similar officer be
longing to the courts of common law. 
-C_I j 1 .Arch. Pnu:t. 26. 

S ECIt RENT. See tit. R,dditul 
Sicclil. 

SECONDARY (IIeOIIdarill'). An 
officer of the Court of King's Bench 
and Common Pleas; so called be
cause he was second or next to the 
chief officer. The secondaries of 
these courts were abolished by 7 
Will. 4 & 1 Viet. cap. 30.-1.Arch. 
Pract.21. 

SECONDARY CONVEYANCES. 
Conveyances are sometimes divided 
into primary or original conveyances, 
and secondary or deritIGtiVII; the first, as 
their title imports, are such as do not 
depend upon any previous convey
ance, but are independent and origi
nal; the second are such as pre-sup
pose some other conveyance prece
aent, and only serve to enlarge, con
firm, alter, restrain, restore or transfer 
the interest granted by such original 
conveyance; thus an assignment of a 
lease may be considered a secondary 
conveyance with respect to the lease I 
itscl£-2 Bl. 324. 

SECONDARY USE. See tit. Use. 

SECOND DELIVERANCE, Writ of, 
(secunda deliberations). A writ which 
lies for allaintiff after he has been 
non-suite in an action of replevin, in 
pursuance of which the sheriff must 
again deliver to the plaintiff the goods 
that were distrained, on his giving 
security, as he did in the first in
stance, to re-deli ver them, if the dis
tress proved a justifiable one.-3 BI. 
100; 2 Arch. Pratt. 834. 

SaCOND SURCHARGB, Writ '!f. 
See tit. Surcharge. 

SECRET COK)UTTBE. A secret 
committee of the House of Commons 
is a committee specially appointed 
to investigate a certain matter, and 
to which secrecy being deemed ne
cessary in furtherance of its objects, 
its proceedings are conducted with 
closed doors, to the exclusion of all 
persons not members of such com
mittee. All other committees are 
open to members of the house, al
tliough they may not be serving upon 
them. 

SECTA or SUIT (a sequendo). By 
these words were anciently under
stood the witnesses or follmDen of the 
plaintift:-3 BL 295. 

SECTA AD CURIAK. A writ that 
lies against him who refuses to per
form his suit, either to the county 
court or court baran.-Cawel. 

SECTA AD MOLENDlNUK, Writ 
de. A writ which lay for the owner 
of a mill against the inhabitants of the 
place where such mill is situated, for 
not doing suit to the flaintift"s mill; 
that is, for not havmg their corn 
ground there.-3 Bl. 235. 

SECTA AD JUSTITIAM PACIEN
DAM. A service which a man was 
bound to perform by his fee.-Bract. 
lib. 2, c. 16. 

SECTA CURI..'B (suit of court). 
That suit or service which the feudal 
tenant was obliged to do for the lord 
in his courts in time of peace.-2 BI. 
54. 

SECTA PACIENDA PER ILLAK 
QUlE HABET ENICIAK PARTEK. 
A writ which lay to compel the heir 
who had the elder's part of the co
heirs, to perform service for all the 
coparceners.-Reg. Orig.177; CotH!. 
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SECT A RBGALIS. A suit 80 called, 
by which all persons were bound 
twice in a year to attend the sherift"s 
toum, in order that they might be 
informed in things relating to the 
public peace. I t was so called be
cause thl' sherift"s tourn was the 
Icing's leet, and it was held in order 
that the people might be bound by 
oath to bear true allegiance to the 
king.-Cawel. 

SECTA UNICA TANTUM PACI
ENDA PRO PLURIBUS HlEREDITA
TIBUS. A writ that lay for an heir 
who was distrained by the lord to do 
more suits than one, in respect of the 
limds of divers heirs which had de
scended to him.-Rtg. Orig. 177; 
Cowel. 

SBCTIS NON PACIENDIS. A writ 
that lay for a woman to be freed from 
performing suit of court for her dower. 
It also lay for a ward to be freed from 
suits of court during his wardship.
Rsg. Orig.173; CowL 

SECUNDA SUPEBONEBATIONB 
P ASTU RlE (second rurchal'ge of pasture 
or common). See ti t. Surcharge. 

SBCUBITATB PACIS. A writ is
suing out of chancery that lay for one 
who was threatened with death, or 
danger, against him who so threat
ened.-F. N. B. 79; CoweL 

SBCURITATBK INVENIBNDI 
QUOD SB NON DIVBRTAT AD PAR
TES BXTBRNAS SINE LICBNTIA RE
GIS. An ancient writ that lay for the 
king against any of his subjects to 
prevent them going out of his king
dom.-F. N. B. 86; CaweL 

SECURITY POR COSTS. When 
the plaintiff in a suit resides out of 
the jurisdiction of the court in which 
his suit is pending, or lives abroad, 
and the defendant is apprehensive 
that the plaintiff, in the event of 

being defeated, will evade payment 
of the costs or expenses of the suit, it 
is usual for him to apply to the court 
to compel the Jllaintift"s attorney to 
give recurity JOr ruck payment, and 
which the court usually orders to be 
done, on its appearing that there are 
good grounds for the application. 
The security is commonly effected by 
the plaintiff and two sureties entering 
into a bond to a sufficient amount to 
cover the supposed costs of thl' suit. 
-Arch. Pract.; Lurk', Pr.; Tidd',. 
Pro 

SECURITY POR GOOD BEHA
VIOUR, &c. See tit. Surety tif the 
PIIlC6. 

SECUS (Lat.) Otherwise, not 80, 
the contrsry. See the word used in 
1 Man. 8r Gr. 208, n. 

SE DEPENDENDO (in dsfending 
himself). A plea pleaded by him who 
is charged With the death of another, 
to the effect that he was obliged to 
do what he did in kia own defence, 
otherwise his life would have been in 
danger.-Staunf. Pl. Cor. lib. 1, C. 7; 
see tit. Homicide. 

SBD PBR CURIAII (but by the 
court). But the court thought 80 and 
80. The court was of a different 
opinion. But thl' court was of thifl 
opinion. 

SBIGNIOB (from the Fr. seigneur, 
lord). In its general siplification 
means lord, but in law it is particu
larly applied to the lord of a fee or of 
a manor; and the fee, dominions, or 
manor of a seignior, is thence termed 
a reigtwry, i. e. a lordship. He who 
is a: lord, but of no manor, and there
fore unable to keep a court, is termed 
a seignior in gl'Oll. - K itckin, 206; 
Cowel. 

SBIGNIORAGB. A privilege or 
prerogative of the king, by which he 

DigitIZed by Google 



SEI ( 366 ) &EI 

claims an allowanee of gold aoal silver 
brought ill the mllll8 to be axcbaaged 
for coin.-c-l. 

SBI&NlOB IN GB088. See tit. 
&ipwr. 

SBIGNIOBY (tlomiAi_). See tit. 
&ipior. 

SBUB. See tit. &iIin. 

S.ISBD IN DBMESNB.u OP FBB. 
Is the strict technical expression 
used to describe the ownership in 
.. an estate in fee-sim~e ill ~ion 
in a corporeal hereditament." The 
word .. seiI«l" is used to express the 
.. seisin" or owner's possession of a 
freehold property; .. in ~" or 
in his demesne (in dominico suo) 
signify that he is seised as oumer of 
the land itself, and not merely of the 
seignory or services I and the con
cluding worcls "as of fee" import 
that he is seised of an estate of inhe
ritance in fee-simple. Where the 
subject is incorporeal, or the estate 
expectant on a precedent freehold, 
the words "in biB demesne" are 
omitted.-Co. Lite. 17 a; FI6Ia, I. 6, 
c. 6, s. 18; Bract. I. 4, tr. 6, c. 2, 
s. 2; 2 Bl. CfItII. 106; 1 SfBphtn, Bl. 
lI2O. 

SBISIl!! (iNina). Possession of a 
fruholtl estste. Upon the introduc
tion of the feudal law into England, 
the word seisin was applied only to 
the poIIfBsion of an estate of freehold, 
in contradistinction to that precarious 
kind of possession by which tenants 
in villenage held their lands, which 
was considered to be the possession 
of those in whom the freehold con· 
tinued. The word still retains its 
original signification, being applied 
exclusively to the possession of land 
of a freehold tenure, it being inaccu
rate to use the word as expressive of 
the possession of leaseholds or terms 
of years. To .eiN signifies to take pos-

sessiGll of land of a &eebeld tenure lay 
tlae ceremoDY of livery of seis&or de
lwery of possession; to be..u.d, to N 
in possession ef lUcia land; and tba. 
possession of the land i~ whicD 
has been acqJJ~ed by the ceremoaJ 
of livery of MiAn, is tllence denomi.
nated ariaill or .. isin. The following 
pllll88ge from Cruise's Dig. tit. 8, c. 1, 
s. 10, affords a good illustration of 
the word. .. A tenant for yesra is 
not said to be seised of the lands, the 
possession net being fivSll to 1Um by 
the ceremony of livery of seisiD;. _ 
does the mere delivery of a lease foe 
years vest any estate in the laselt .. 
but only gives him a rigIlt of eDtrJ 
on the land; when he has actually 
entered, the estate becomes actnall)' 
vested in him, and he is then poa.o" 
sessed, not properly of the land, but 
of the term for years, the seiaia of the 
freehold still remaining in the 188801'." 
It may be observed, however, that 
the word Niu is sometimes used ill 
reference to the possession of goods. 
Thus, in Taylor v. FWrer, Cro. Elir. 
246, 246, the following passage oc
curs: "Tres~ for bieakiRg Ilis 
house and taking away a corslet IUllt 
a pike of the plaintiil"s. The de
fendant pleaded that long time before 
the supposed trespass, J. Bamfield 
was .. iNd I1f fM said c_let Mid pia. 
as of his own goods, &c."-See Jfatk. 
IntNd. Conv. by Morlsy, Coot. aflll 
Coo. 7th edit. pp. 32, 33; 1 Cru. Di§. 
tit. 8, c. 1, s. 10; 2 Cr. Mu./lr R. 41, 
no (a); 3 Camp. 116, per Eu.nlJo.. 
rough, C. J.; 2 Cr./lr Jer. 608; CN. 
Eli,. 246, 246; 2 Bl. 209. 

SEISIN A HABBNDA QUIA RBx. 
HABUIT ANNUM, DIEM BT VAs
TUM. A writ that lay for delivery 
of stisin to the lord of his lands or 
tenements, after the king, in right of 
his prerogative, has had the year,. 
day, and waste, on a felony com
mitted.-Reg.Orig. 166; CI1WfII. 

SBIZING OP HERIOTS. The seiz-
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iaa ofheriota, wilen due OD the death 
of a tenant, is a species of selC-re
medy.resemblingtllatoftakingcattle 
or frC)Ods in diatreas; excepting that 
a cIfstreaa is merely taken 88 a pledge 
for other property, whereas a "heriot 
is the actuAl property of him who 10 
seizes it.-3 Bl. 15. -

SBLBCT COIlKITTBB. See tit. 
CommiL'" s."ct. 

SBLP-DBPBNC .. See tit. IH
fl1lllnulD· . 

SBXBLB. It would seem; it 
would appear, &c. Ex. gr. " In as
sumpsit on a promise to manage a 
fanD in a good awl husbandlike man
ner, and according to the custom of 
the country; .-6" that it is suffi
cient to assign a breach in the wOl'da 
of the promiae."-1 Cr. c!r M,.. 89. 

S BlrBSCHAL (unfiCAll",). A 
steward, &c. See tit. SWIII4Td. 

SBNBSCHALLO BT MARBSHALLO 
QUOD NON TBNBANT PLACITA DB 
LlBBRO TBNBMBNTO, &c. A writ 
directed to the steward and marshal 
of England, inhibiting them to take 
cognizance of any action in their 
court that concemed either freehold, 
debt, or covenant.-Rlg. Olig. 186; 
Cowel. 

SEPARATB DBXISB IN JUBCT
XBNT. A demise in a declaration 
in ejectment is termed a IBpIlTGW 
demise when made by the lessor se
parately or individually, 88 distin
guished from a demise made jointly 
by two or more fersons, which is 
termed ajoint demIse. 

SBPARATB ESTATE. Property 
wbich a married woman, under cer
tain circumstances, is entitled to re
tain for her separate and independent 
~ By the custom of London a 
married woman may acquire a sepa-

rate estate, by carrying on trade OIl 
her own separate account. The right 
of the wife to the enjoyment_ of pro. 
perty, separate from her husbaDd, is 
usually secured by trustees being ap
pointed on her behalf, to whom the 
property is conveyed in trust b her 
iioli and separate use; but althougb 
no trustees be ap~ fill' the wifct, 
under a limitatlon to her separate 
use, equity would convert her hus
bawl into a trustee for her, and she 
would still be entitled to the enjoy
ment of the separate estate.-svp. 
V."d. IIU Pure1&. 330; 2 .Rtpr 011 

H",barulllad Wif., 151, 267. 

SBQUATUR BUB SUO PBRICULO. 
A writ that lay when a summons ad 
tDan'lIntimAdum had been awarded, 
and the sheriii' retumed that he had 
nothing whereby he might be sum
moned; after which went out an au... 
and a pl"M, and if he came not at 
the pl"M, then this writ W88 issued 
out.-Cowl. 

SBQUELA. CAusa. The proceaa 
and depending issue of a cause for 
trial.-COUII!. 

SBQUELA. CUllI& Suit of court. 
-See tit. &eta CUM. 

SBQUELA. MOLBNDINL Suit of 
mill, or tlJe obli~ation laid by the 
lord on many of hIB tenants of grind
ing their com at a particular mill.
CIrUI.I; lee also tit. &eta Molerulini. 

SBQUBNDUM BT PROSBQUBN
DUX. To follow and prosecute a 
cause or suit.-l Vent. 740. 

SBQUESTBll (sequestra,..). As used 
in the civil law signifies to renounce 
or disclaim, &c. As when a widow 
comes into court, and disclaims to 
have anytl1ing to do or to inter
meddle with her deceased husband's 
estate, she is said to Nquester'. It 
also signifies the act of taking in 
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execution under a sequestration the 
ecclesiasticall[OOds and chattels of a 
beneficed clerk or clergyman. See 
tit. &questration. 

SEQUBSTRARI PACIA8 (that you 
NtU// iii be aequestered). A writ of exe
cution against a clergyman, directed 
to the bishop of the diocese in which 
the defendant resides, commanding 
the bishop to enter the rectory and 
parish church, and to take and seques
ter the same, and hold them until of 
the rents, tithes, and profits thereof, 
and of the other ecclesiastical goods 
of the defendant, he shall have levied 
the plaintiff's debt.-2 Arch. Pract. 
966. 

SEQ 0 B8TRA TION (aequestratio). 
This word, in its most ordinary sense, 
signifies a kind of execution for debt, 
and is most frequently used against 
a beneficed clerk or clergyman. In 
this case the plaintiff sues out a jim 
facial de bollilecciaiaitici., directed to 
the bishop of the diocese, command
ing him to make of the ecclesiastical 
goods and chattels belonging to the 
defendant within his diocese, the 
sum mentioned in the writ. This 
writ is taken to the registrar of the 
diocese, who thereupon issues a 
B8queltration, which is in the nature 
of a warrant, directl'd to the church
wardens, requiring them to levy the 
debt of the tithes and other profits of 
the defendant's benefice. Sequestra
tion also issues in chancery when a 
defendant has eluded the process of 
the court, and a commission of rebel
lion has been awarded against him to 
no effect i by virtue of which seques
tration his personal estate, and the 
profits of his real, are seized and de
tained until the defendant obey the 
commands of the court. A B8ques
tratilm is also defined to be the sepa
rating of a thing in controversy, from 
the possession of both those who 
contend for it, and in this sense it is 
considered either as voluntary or tle-

caaary; the former being that which 
is done by the consent of each party, 
the latter that which is done by the 
judge of his own authority, whether 
the parties will or not. The word 
sequestration is also used to signify 
the act of the ordinary, in disposing 
of the goods and chattels. of· a de
ceased person, whose estate no man 
will meddle with. It is also used to 
signify the gathering, collecting, and 
taking care of the fruits and profits 
of a vacant benefice, for the benefit 
of the next incumbent. The persons 
who are appointed to take care of the 
goods and chattels, or of the rents 
and profits oflands that are so seques
tered, are denominated "queltrators. 
-2 Arch. Pract. 966 i 3 Bl. 444 i 
CIIWIII. 

SBQUBSTRATOR. See tit. Seques
tration. 

SEQUESTRO HABENDO. A judi
cial writ which lay for a parson to 
dissolve a B8questration made by the 
bishop on the profits of his benefice, 
in order to compel his appearance at 
the suit of another. The parson, on 
his appearance, may have this writ 
to discharge the sequestration.-Reg. 
Jud. 36 i CIIWIIl. 

SERIATIM. Severally, separately, 
individually, one by one: ex. gr. 
"Their lordships delivered their 
judgments miatim." In cases of 
great importance, or when the judges 
wish the grounds upon which their 
judgments are founded to be dis
tinctly known, or when they differ 
in opinion, it is usual for them 
to deliver their judgments indivi
dually, instead of delegating one 
with the power of delivering the 
united judgment of the whole court, 
and in such case they are said to de
liver their judgments aeriatim. 

SER.JEANT or SBRGEANT (Lat. 
lerllien.). There are various officers 
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connected with the law that are de
nominated Nrj"nU; aa serjeant at 
law, serjeant at anns, serjeant of the 
mace, &c. A serjeant at law is a 
barrister of the common law courts 
of high standing, and of much the 
aame rank aa a doctor of law is in the 
Ecclesiaatical Courts. These ser
jeants seem to have derived their 
title from the old Knights-Templars 
(amongst whom there existed a lle
culiar class, under the denomination 
of ft'erts .. • trgen.," or fratres servi
entes), and to have continued aa a 
separate fraternity from a very early 
period in the history of the legal pro
fession. The barristers who first 
assumed the old monastic title were 
those who practised in the Court of 
Common Pleas, and with the excep
tion of a very short period the ser
jeants at law have always had, and 
still have, the exclusive privilege of 
practice in that court, Every judge 
previous to his elevation to the bench 
IS created a serjeant at law, and 
amongst all the serjeants, judges, 
and others, the practice is to address 
each other by the familiar epithet of 
.. Brother," A serjeant at arms is all 
officer connected with the House of 
Commons, whose duty it is to keep 
the doors of the house, and also to 
apprehend and to take into custody 
any offender whom tlle house may 
commit to his charge. There is a 
similar officer connected with the 
House of Lords. There is also a 
Nrjeant at arms belonging to the 
Court of Chancery, whose duty it is 
to apprehend such persons as are 
guilty of contempt of court, &c. Ser
jeant. 0/' the mace are a kind of infe
rior officers, who attend the mayor 
or other head officer in the city of 
London, and other corporate towns. 
-Cowel; 3 BI. 444; Kitchin, 143; 
Addisoll', Knighu Templar., 318; 2 
Dowl. 814; Power v. Fry, 3 Dowl. 
140; The Serj"'lt.' Case, 6 Bing. 
N. C. 23S; Fortesc. c. SO; 10 Rep. 

Pre/; Manning" Serjeanu' CaN; 3 
Stephen'. Bl. 386. 

SER.JEANT AT ARKS. Is the 
title of an officer in each of the two 
Houses of Parliament. His duties 
in the House of Lords are to attend 
upon the Chancellor with the mace, 
and to execute the orders of the 
House for the apprehension of delin •. 
quents; and in the Commons this 
officer attends upon the Speaker with 
the mace, carries messagea from the 
bar to the table, and executes the 
orders of the House with resllect to 
delinquents to be taken into hiS cus
tody for breaches of its privileges. 

SBUBANT AT LAW. See tit. 
Serjeant. 

SER.JBANT OF THE MACB. See 
ti t. Seljeant. 

SER.JEANTY (seljeanna), A sJle
cies of tenure by knight service, 
which was due to the king only, and 
was distinguished into gralld and 
and petit serj"nty: the tenant hold
ing by grand serjeanty was bound, 
instead of serving the king generally 
in his wars, to do some honorary 
service to the king in person, as to 
carry his banner, his sword, or the 
like; or to be his butler, champion, 
or other officer at his coronation. 
Petit serjeanty differed from grand 
serjeanty in that the service rendered 
to the king waa not of a personal na
ture, but consisted in rendering him 
annually some small implement of 
war, as a bow, a sword, a lance, an 
arrow, or the like.-2 Bl. 73, 81; 
Cowel. 

SBRVAGE. The obligation im
posed by a lord on his tenant of not 
only paying a certain rent for his 
lands, but also of finding one or more 
workmen for his lord's service.-2 
II1,t. 27+. 

RO 
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SBltTICB (..mcium). The conai
deration which the feudal tenants 
were bound to render to their lords 
in reoompenae (or the lands they 
held. Thia aervice in original feods 
_ only twofold; to follow or do 
lICit to their lord, in hi. courts in time 
of pesce, and in his armies or war
like retinue, when necessity called 
him to the field. Generally, how
ever, these services varied much; 
some being of a personal nature, 
o&hera not; 80me of an honorable 
character, others of a menial or ser
vile character.-Britton, IItIp. 66; 2 
B .. 63. 

SBltTICE OP WltITS, &c. The 
~ of writs, summonses, rules, 
&c. signifies the delivering or leav
ing them with the party to whom, or 
with whom they ought to be deli
vered or left: and when they are so 
delivered, they are then said to have 
been aerwd. 

SBltTIBNT TENBMBNT. See tit. 
&niitude. 

SERTITII8 ACQUIBTANDIS. A 
judicial writ that lay for a person 
who was distrained for services as 
due to one man, when they were due 
to another; for the acquittal of such 
muices.-Cowel. 

SERVITIUM PBODALB BT PRlB
DIALE. A service due in respect of 
lands held in fee: not a personal 
service.-Brad. lib. c. 16; Cows I. 

SBRVITIUM PORINSBCUM. A ser· 
vice which was not due to the chief 
lord, but to the king. It was calle~ 

lurimecum and luraneum because It 
was done luris, t'el B%tra serviliuln quod 

.ftt domino capitali.-Cowel; Monad. 2 
tom. p. 48. 

SBRVITIUM INTRIN8BCUM. That 
service which .was due to the chief 

lord alone from his vaaaaIs.-F,. •• 
lib. 3, c. 1+; Cowl. 

SEltTITIUM LIBBRUK. A sort 
of free or liberal aervice which cer
tain feodatory tenants, called 1iIIer£ 
homines, were bound to perform. ADd: 
as these tenants themselves were 
dift'erent from vassals, 80 were their 
aervices of a more honorable nature; 
as to attend the lord'. court, to find 
a man and horse to go with the lord 
into the army, and such like.-C_l. 

SBRVITIUK REGALE. Ragal m- • 
vice; or the rightll and prerogatives 
of manors which belong to the king 
when lord of it; and which were 
generally reckoned to be six; viz. 
1, power of judicature in matters of 
property; 2, power of life and death 
lD felonies and murders; 3, a right 
to waifs and estrays; 4, asaesaments ; 
5, minting of money; 6, assize ot 
bread, beer, weights, and measures. 
-Cowel. 

SBRVITOR8 OP BILLS. Were 
messengers of the ma,..hal of the 
King's Bench, who were sent to 
serve bills or writs to summon men 
to court. They are now more com
monly called Tipatave •• - 2 H. 4, c. 
23; Cowel. 

SBRVITUDE. In its original and 
popular senile signifies the duty of 
service; or rather the condilirm of 
one who is liable to the performance 
of service& The word, however, in 
its legal sense, is applied figuratively 
to thing.. When the freedom of 
ownership in land is restricted or 
fettered, by reason of some person, 
other than the owner, having some 
right therein, the land is said to 
_ such person; the restricted con
dition of the ownership, or the right 
which forms the subject-matter of 
the restriction, is termed a BBnJitudB ; 
and the land 80 burdened with ano-
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ther's right is termed a NM>iflfd tene
ment. The principles with regard 
to servitudes, and the terms em
ployed in treating of them, are bor
rowed from the Roman law. In the 
language of the Roman law a thing 
is said to be servient in which, al
though it is owned by another, we 
have a real right, by virtue of which, 
and for the advantage of our person 
or property, we can require the 
owner, or any possessor of the thing, 
to suffer, or omit to do something 
with respect to such thing, which he 
would not have to submit to, if the 
rights comprised in the ownership 
rested in himself undiminished. Ser
vitude is therefore ajm in re, as dis
tinguished from a jus ad rem: the 
former is a real right, or a righ t in 
the thing itself, and consequently has 
effect against every third person; 
while the latter is a personal right, 
or a right to the thing, and hence 
applies only against the actual ob
ligee. Ifmy neighbour burthens his 
lsJId for me, or for the benefit of my 
land, with the l!eMIitm compGICUi, or 
with the servitus ne luminibus offi
clatur, or gives me a right of usu
fruct therein, I have in each of these 
cases a jus ill re, and every holder 
of the land must suffer me to pasture 
my cattle on it (serv. comp.) and en
joy the usufruct thereof; and he 
must abstain from erecting anything 
on his ground, or doing anything to 
it whereby my light, my pasture, or 
my usufruct would be injured. The 
word servitude may be said to have 
both an active and a passive signi
fication: in the former sense denoting 
the restrictive right belonging to the 
entitled party; in the latter, the re
strictive duty entailed upon the J.lro
prietor or possessor of the sel"Vlent 
land.-Gaim, ii. 28, 33; I'lst. ii. 3S ; 
Dig. vii. & viii.; Cod. iii. 33 & 34. 
See also Savigny, Besitr, p. 97; Hufe. 
ltmd, G,ut. des Rum. Recht., wL 2, 
diD. 2; and other authorities cited in 
Mac.lIly" Civ. La_, by Kaufmall, 

p. 320, 321; also Grotius, Dutch Ju
risp. c.34. 

SESSION (18BIio). The sitting of 
the justices in court by virtue of their 
commission. There are various kinds 
of sessions, viz. I, Session of Purlia
,nent; 2, Great Session of Jv ale.; 3, 
Session of Gaol Delivery; 4, Susiom 
of the Peace. These will be ex
plained in their order. 1, Session of 
parliament signifies merely the sit
ting of parliament in order to transact 
the business of the state. 2. The 
great session of Wales was a session 
or court held in Wales twice in every 
year similar to our assizes; these 
sessions however were abolished by 
the 1 Wm. 4, c. 70, and two of our 
judges now go the circuits in Wales 
and Cheshire the same as in the En
glish counties. 3, S,ssion of gaol de. 
livery was a session held for d~liver
ing a gaol of the prisoners therein 
confined. 4, Susions of the peact. 
This is a court ofrecord, and is held 
before two or more justices of the 
peace, one of which must be of the 
quorum. The jurisdiction of this 
court by stat. 34 Edw. 3, c. I, ex
tends to the trying and determining 
all felonies and trespasses whatso
ever, although they seldom if ever 
try any greater offence than small 
felonies. There are three different 
kinds of sessions held by justices of 
the peace. 1, General sessions, which 
may be held at any time of the year 
for the general execution of the au
thority of the justices. 2, The gene. 
ral quarter sessions, which are held 
at four stated times in the year. 3, 
A special or petty sessions, which 
may be holden on any special occa
sion for the execution or some parti
cular branch of the authority of the 
justice.-4 Bl. 271 ; 2 Hal. P. C. 42; 
Tomlins. 

SESSIONA.L ORDERS. _ These are 
certain resolutions which are agreed 
to by both Houses at the commence-
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ment of every Be88i.on of parliament, 
and have relation to the business 
and convenience thereof; but they 
are not intended to continue in force 
beyond the se.ion in which they are 
adopted. 

SB88IONS POR WJlIGHTB AND 
MEASURBB. A session in London 
which may be held before four jus
tices, selected from the mayor, re
corder, and aldermen (of which the 
mayor or recorder must be one), to 
inquire into the offences of selling by 
falae weights and measures, contrary 
to the statutes, and to receive in
dictments, puniah offenders, &c.
CunninglU1m. 

SET. This word a'ppears to be 
nearly synonymous With the word 
" lease." When used as a verb, it 
would seem to convey the same 
meaning as " to lease." A lease of 
mines is frequently termed a "mining 
Nt." 

SET-OFF. A demand which the 
defendant in an action sets up against 
the plaintiff's demand, so as to coun
terbalance that of the plaintiff's 
either altogether or in part. As if 
the plaintiff sues for ten pounds due 
on a note of hand, the defendant may 
58' off' nine pounds due to himself 
from the plaintiff, for merchandise 
sold to the plaintiff; and if he pleads 
such set-off in reduction of the plain
tiff's claim, such plea is termed a 
plea of set-off. A IIIt.off may there
fore be defined to be a claim which 
a defendant has upon a plaintiff, and 
which he sets up or places against 
the plaintift"s demand.-3 Bl. 304. 

SETTLEMENT, Act If. The stat. 
of 12 & 13 W. 3, c. 2, by which the 
crown was limited to the house of 
Hanover, and some new provisions 
were added at the same time for 
better securing our religion, laws, 
and liberties.-l Bl. 129. 

SBTTLBIIBNT, Deed If. A deed 
made for the purpose of settling and 
arranging of property; and the party 
who 80 makes such a deed is fre
quently called the "ltlor. See Jeff"". 
v. Jefferys, 1 Cr.8r Ph. 140. 

SBTTLOR. See tit. Seltiemllflt, 
Deed of. 

SEVBB, To. See tit. &verance. 

SBVERAL ACTION. An action in 
which two or more persons are seve
rally charged.-Cunningham. 

SEVERAL COVENANT. A cove
nant by two or more persons mlef'ally, 
that is, not jointly, so that they are 
severally or separately bound by it. 
-61Up.23. 

SEVERAL FISHERY. See tit. 
Piscary. 

SBVERAL INHBRITANCE. An 
inheritance conveyed in such man
ner as to descend or come to two or 
more persons severall" that is, not 
jointly, but by moieties.-Cuntling
ham. 

SEVERAL TAIL (taUium lllpara
tum). An entaillllverally to two: as 
if land is given to two men and their 
wives and to the heirs of their bodies 
begotten; here the donees have a 
joint estate for their two lives, and 
yet they have a l/IVII1'at inheritance, 
because the issue of the one shall 
have his moiety, and the issue of the 
other the other moiety.-Cowe/. 

SEVERAL TBNANCY (tsllura sepa
,·alis). A plea or exception taken to 
a writ that is laid against two as 
joint, which are several.- Cowel. 

SBVBRALTY. A person is said to 
hold lands in .everalty when he is the 
sole tenant thereof, and holds them 
in his own right only, without any 
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other person being joined or con
nected with him in point of interest 
during his estate therein.-2 Bl. 179. 

SEVERANCE. Singling, dividing, 
disjoining. Thus in pleading, when 
there are several defendants in an 
action, thay may either all plead 
jointly one and the same defence, or 
each defendant may plead a separate 
answer for himself if he thinks such 
a course jreferable; in which case 
be is sai to sever, and the subject 
generally is term ed severance in plead
ing. When, however, defendants 
have once united in the plea, that is, 
have pleaded a joint defence, they 
cannot afterwards sever at the re
joinder, or other later stage of the 
pleading. The word severance is 
also used to signify the cutting of 
crops, such as com, grass, &c.
F. N. B. 78; Step. Pl. 286, 4th ed. ; 
4 Bam. 8r Cre..704. 

SEWERS, Commissioners of. The 
court of commissioners of sewers is a 
temporary tribunal erected by virtue 
of a commission under the great seal. 
Its jurisdiction is to overlook the re
pairs of sea banks, and sea walls, and 
the cleansing of rivers, public streams, 
ditches, and other conduits whereby 
any waters are carried off; and is 
confined to such COUllty or particular 
district as the commission shall ex
pressly name.-3 RI. 73. 

SHAM PLEADING. Pleading a 
plea for the mere purpose of delay, 
and which he who pleads it knows to 
be false; and the plea itself is thence 
denominated a sham plea.-Stsp. on 
Plead. 474. 

SHEPWAY, Court of. A court of 
the lord warden of the cinqlUl ports, 
into which writs of error lie from the 
mayor and jurats of each port, and 
from this court into the Court of 
King's Bench.-3 Bl. 79. 

SHERIFF (from the Saxon scire 
gerifa )'. A sheriff is the principal 
officer m every county, and has the 
transacting of the public business of 
the county. He is an officer of great 
antiquity, and was also called the 
shire-reeve, reeve, or bailiff. He is 
called in Latin vicecomBS, as being the 
deputy of the earl or comBS, to whom 
the custody of the shire is said to 
have been committed at the first di
vision of this kingdom into counties. 
But the earls in process of time, on 
account of their high employments 
and a~endance on the king's person, 
not bemg able to transact the business 
of the county, were delivered of that 
burden, reserving to themselves the 
honor, but the labour was laid on the 
sheriff, who now therefore does all 
the king's business in the county. 
The office of sheriff lasts for one year, 
and his duties, which are very nume
rous and important, are commonly 
performed by his deputy, called an 
under-sheriff. The duties principally 
consist in executing writs, precepts, 
warrants from justices of the peace 
for the apprehension of offenders, &c. 
He is also empowered to act as judge 
in the county court (or sheriff's court, 
as it is sometimes called), where ac
tions are brought for recovery of sums 
under twenty pounds. All these 
functions however are, as before ob
served, performed by deputy.-I Bl. 
339; 1 .Al·Ch. Pract. 28. 

SHERIFF'S COURT. The court 
~eld before the she~ff's deputy, that 
IS, the under-shenff, and wherein 
actions are brought for recovery of 
debts under twenty pounds: writs of 
inquiry are also brought here to be 
executed. 

SHERIFF'S POUNDAGE. See tit. 
Poundage, Sheriff's. 

SHERIFF'S TOURN, The sheriff's 
toltrn, or rotation, is a court of record, 
held twice every year before the she-
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riI' in different parts of the county; 
being indeed only the tum of the 
aberiB" to keep a court leet in each 
napective hundred. This therefore 
is the great court leet of the county, 
.. the county court is the court ba
ron: for out of this, for the ease of 
the sheriff, was it taken. - 4 INIt. 
269; 2 Baillie. P. C. 66; 4 BI. 273. 

SBBIlIPFALTY. Sheriff-ship, or 
otlice of sheriff: thl1l, during his 
aberitfalty, meana duriog the time 
that he was aherUt-C_I. 

SBBIUFF-GBLD. A rent which 
lIheriftil were formerly required to pay. 
-Rot. p",,1. 60 Li1ll. 3. 

SBBIlIFP-ToOTH. Appears to 
have been a tenure by the service or 
duty of ..,roviding entertainment for 
the sherifi' at bis county-tourns, or 
courts.-Cowl. 

SBBIlIPPWICL The jurisdiction 
ofa sherUt 

SHaw CAUSB, Rulli 10. See tit. 
..tblolu" Rule. 

SHBWING. To be quit of attach
ment in any court, and before whom
soever, in plaints .hewed and not 
avowed.-C_I. 

SHBWING CAUSB. See tit. Ab-
1011£" Rille. 

SHIFTING USB. See tit. Uae. 

SUIP-MONBY. An ancient im
position, which, after having lain 
dormant for many years, was revived 
by King Charles the First, in 1636 
and 1636. It consisted in a tax 
levied on all the ports, towns, cities, 
boroughs, and counties of the realm 
for providing and fitting out ships for 
the king's service.-4 Bt. 437; Cowel; 
17 Car. 1, cap. 14. 

SUIIlB CLBRL He who keeps 
the county court; his office is 80 in
cident to the sheriff that the king 
cannot grant it.-Cowel. 

SUIIlB-MAN or SCYIlB-MA.N • 
Anciently a judge of the county by 
whom trials for land, &c. were deter
mined.-Cowel. 

SUIRB-MOTE. The assizes of the 
.hire or the assembly of the people 
was so called by the SaxOD& It was 
nearly if not exactly the same as the 
.eyre-pot, and in most respects cor
responded with what we now call the 
county court.-Cowel. 

SUORT CA.USB IN CUANCBIlY. 
Is a cause which is not likely to 0c

cupy a great portion of the time of 
the court, and which may be entered 
in the list of "short causes," set 
apart for the purpose, upon the ap
plication of one of the parties and a 
certificate of his counsel that the 
cause is a proper one to be heard as 
a " short cause." If both the parties 
consent to the ~y decision of the 
suit, the cause 18 heard as a .. con
sent cause;" but if one refuses to 
consent, and throws obstacles in the 
way of its speedy decision, it may 
then, under the circumstances, and 
in the manner above explained, be 
still heard more speedily than it would 
be in its regular course by its entry 
as a " short ca_."-1 Smith'. C1taft. 
Pro 641, 3d ed.; 11 Sim. 61; 2 Keen. 
671; 1 Keen, 464; 2 M. ~ C. 462-

SUIlIBV ALTY. See tit. Sheriffalty. 

SI PBCBRIT TB SBCURUIIl. One 
of the species of original writs, wbiclt 
was 80 caned from the words of the 
writ, which directed the sheriJF to 
cause the defendant to appear in court 
without any option given bim, pro
vided the plamtifr gave the sheriI' 
security effectually to prosecute iUs. 
claim.-3 BI. 274. 
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51 NON OMNBS. A writ on 88S0-

ciation of justices, by which if all in 
commission cannot meet at the day 
asaigned it is allowed that two or 
more of them may finish the business. 
And after the writ of association it is 
usual to make out a writ of si non 
omnes directed to the first justices and 

hose who are asso 
hich, after reciting 
he two former com 
ds the justices th 
cannot convenientl 
h a number of t 
&c.-F. N. B.111 

SI RECOGNOSCANT. A writ that 
lay for a creditor against his debtor 
for money number~d, who had before 
the sheriff in his county court ac
knowledged himself to owe his cre' 
ditor such a sum received of him in 
pBcuniis nUlll8rati,. - Old Nat Brev 

el. 

ALIAS (as at ano 
lese words are ap 
ch is the same as 
fore; as a sicut a Ii 
h may be issued a 

tringas.-2 Arch. P 
See tit. Alia •• 

SIDB BAR RULE. See tit. Ru/e. 

SIDESMEN. Or as they were like
wise termed synodamBII, were origi
nally persons whom, in the ancient 
e isco al synods, the bisho s were 

summon out of e 
information of the 
ergy and people. 
ess of time became 
under the title of 
en or questmen. 
duties seems now 
by custom upon th c -

wardens of a parish.-Cripp's Law 
of the Church and C/et'gy, H!O; KBII
nett, Par. Ant. 649; Prid. Church
wardens, c. 1. 

SIG 

SIGNET. See tit. Privy Ssdl. 

SIGNIFICAVIT. Is that clause of 
the writ de ContUIllaCB capiendo which 
states that a certain judge or other 
competent person has" signified" to
the king that he against whom the 
writ is issued "is manifestl con-

ous." It is in th 
" William the Fo 

of God," &c., to tl 
hire, greeting: Si 
Knight, Doctor of 
rincipal of the Arch 
bury,lawfullyconst 
d to us that one . • sq." 

of the parish of --, in the county 
of --, is manifestly contumacious." 
The " significavit" is inserted in other 
writs of a similar nature. Sometimes 
the writ itself, which contains this 
clause, is termed a " significavit."
See 3 Bt. 102; Rex v. Ricketts, 6 Ad. 
8r E 537 et seq. See also tit. Ex-

nicato capiendo. 

N MANUAL. Th 
scription of the kin 

manual.-2 BI. 3 

NING JUDGMENT. 
ring the judgment, r 

the plaintiff or defendant has ob
tained in an action. Judgments, like 
the pleadings, were formerly pro
nounced in open court, and are still 
always supposed to be so. But by a 
relaxation of practice, now, in gene
ral, except in the case of an issue in 
law there is no actual delive f 

ent either in cou 
The plaintiff or 

the cause is in such 
course of practice h 
gment, obtains th 
wance of the prop 
urt, eXJ.lressing ge 

J gent is given in his v u , an 
this is called signing judgment, and 
stands in the place of the actual de
livery thereof by the judges them
selves. And sometimes the officer 
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only grants his permission to si~; 
for it has been stated that the signmg 
of the judgment is but the leave of 
the master of the office for the attor
ney to mter the judgment for his 
client."-Style', Prac. Reg. tit. Judg
",ent; Stephen', PI. 122, 6th ed,; 2 
Ar, Pro by Chitty, 702, 7th .d.; 1 
Ma.ulillg·, Ereh. 362, n. (0). 

SILK GOWN. Is the profeuional 
robe worn by those barristers who 
have been appointed of the number 
of her majesty's counsel, and is the 
distinctive badge of queen's counsel, 
as the .tuff gown is of the " juniors" 
who have not attained that dignity. 
Accordingly, when a barrister is 
raised to the degree of queen's coun
sel, he is said to have "got a silk 
gown." The right to confer this 
dignity resides with the Lord Chan
cellor, who disposes, or is supposed 
to dispose, of this branch of his pa
tronage according to the talents, the 
practice, the seniority and general 
merits of the junior counsel. 

SIMILITER. That set form of 
words used br the plaintiff or defend
ant in an actIOn by which he signifies 
his acceptance of the issue tendered 
by his opponent. When simply added 
to the adversary's ).lleading, contain
ing the tender of Issue, it is in the 
following form: "And the plaintiffs 
(or' defendants,' as the case may be) 
doth the like." When, instead of 
being simply added to the 'pleading 
811 above explained, it is dehvered to 
the opposite party as a separate in
strument, it then runs in the follow
ing form: "And the plaintiff, as to 
the plea of the defendant by him 
above pleaded, and whereof he hath 
put himself upon the country, doth 
the like;" and in this case it is called 
a " special similiter." The use of the 
.imililer is only applicable to iuues 
of fact which are tnable by the coun
try (i. e. a jury). It serves, says 
Mr. Serjeant Stephen, to mark the 

acceptance both of the question it
selt; and the mode of trial proposed, 
although originally it seems to have 
been introduced with the view to the 
latter point only. The resort to a 
jury in sncient times could in general 
be had only by the mutual canaml of 
each party. It appears to have been 
with the object of expressing such 
consent, that the similiter was in those 
times added in drawing up the re
cord; and from the rec:ord it after
wards found its wa., into the written 
pleadings. Accordmgly, no similiter 
or other acceptance of issue is ne
ceuary, when recourse is had to any
of the olher modu of trial.-Step, PI. 
265, 266, 4th ed. 

SIMONY (simonia). The corrupt 
presentation of anyone to an eccle
siastical benefice for money, gift, or 
reward, and any resignation or ex
change for money is corrupt, however 
apparently fair the transaction. It 
is said to be called simony from the 
resemblance it bears to the sin of 
Simon Magus. - 4 BI. 63; 3 Insl. 
156. 

SIMPLE CONTRACT. The word 
simple as applied to contracts is used 
in contradistinction to .pecial; the 
former including all such contracts as 
are entered into either verbally or by 
writing not sealed, that is, by any in
strument rzot under seal (as it is 
termed); the latter comprehending 
such contracts as are entered into by 
the parties in writing and subscribed 
to by their affixing their seals to the 
same; and which are thence termed 
contracts urzder .eaL The former 
species of contract are called simpl6 
because the subject-matter of them 
is usually of a more simple or of a less 
complex nature. The latter species 
are called special from the same ob
vious reason, viz. that the subject
matter of them is usually of a more 
important or special character: hence 
also the reason for the former being 
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merely verbal or written, and the 
latter always being in writing and 
""led lDith tM seal of the party in tes
timony of his assent to the. subject
matter of the contract. In point of 
form contracts are three-fold, by parol, 
by speDialty, and by matter of record. 
All contracts are called parol, unless 
they be either specialties (that is, 
deeds under seal) or be matter of 
record. A written agreement not 
under seal is classed as a parol or 
simple contract, and is usually con
sidered as such just as much as any 
agreement by mere word of mouth. 
For at common law there is no such 
class of contracts as contracts in writ
ing contradistinguished from those by 
parol or specialty. If they are merely 
written, and not specialties, they are 
parol. Bonds, deeds, and the other 
contracts under seal, are called spe
cialties; and being of a higher order 
than contracts by parol, require, as 
was before observed, greater solem. 
nity and accuracy in order to render 
them valid. Contracts by matter of 
"ecord, and which are the highest kind 
of contracts, are such as judgments, 
recognizance of bail, statutes mer
chant, &c., and other securities of the 
same nature, entered into with the 
intervention of some public authority, 
as before a court of record or a judge 
thereof, &c.-2 BI. 464, 466, and 
Chitty', notes. 

SIJlPLE LARCENY. See tit. Lar
ceny. 

SIJlPLEX JUSTICIARIUS. The 
puisne judges were anciently so 
styled.-C01D8t. 

SIJlPLICITBR. Simply, directly, 
immediately, as distinguished from 
inferentially or indirectly, &c. Ex. 
gr. II No doubt the notice (by a car
rier that he will not be responsible 
for 10BB or damage to valuable goods, 
unleBB the bailor will pay a higher 
than ordinary rate of lDsurance for 

their carriage) operates as a limitation. 
of liability; but the question is in 
what way? .impliciter? or as the foun
dation of a special contract?-Per 
Parks, B. in Wilds v. Pickford, 8 
Mee. c!r W. 462. 

SIJlUL CUJl (together with). Words 
used in indictments and declarations 
of trespaBB against .everal persons 
when some of them are known and 
others not known; as the p\aintift" 
declares against A. B. the defendant 
limul CUIll C. D., E. F., and divers 
others unknown, for that they com
mitted such a trespaBB.-2 Lill. Abr. 
469; Cunningham. 

SINE ASSBNSU CAPITALI. A 
writ that lay in the case of a dean, 
bishop, prebendary, abbot, prior, or 
master of an hospItal aliening lands 
held in the right of his house, with
out the consent of the chapter, con
vent, or fraternity; in which case his 
successor might have this writ.
Cowe/. 

SINE-CURE. When a rector of 
a parish neither resides nor performs 
duty at his benefice, but has a vicar 
under him endowed and charged with 
the cure thereof, this is termed a lins
cur,. And when a church has fallen 
down, and the parish becomes desti
tute of parishioners, it is said to be a 
sins-cure.-Wood', Inst. 163. 

SINE DIE (without day). When 
judgment is given for the defendant 
in an action, it is said eat inde .ins 
die (let him go thereof without day), 
that is, he is discharged or dismiBBed 
out of court.-Cowel; 2 Lilt. 220 •. 

SINGLE BOND (limple.!: obligatio). 
A bond is called lingle when there is 
no condition added to it that if the 
obligor does some particular act the 
obligation shall be void, &c.-2 RI. 
340. See tit. Bond. 
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Suau DBIU8B u EJBCTIUUIT. 
A declaration in ejectment may con
tain either one, or several demiaea; 
wben it contains only the former, it 
ill llllid to be a declaration with a 
~,. demise. It is esaential to the 
mamtenance of an action of eject
ment, that he who is alleged 88 
making the demise, should have the 
legal estate in the premises sought 
to be recovered, and hence, when
ever a doubt exists as to whether the 
legal estate ill in one of several per
BODB, it ill usual in framing the de
claration to insert a demise by each, 
in which case the declaration is llllid 
to contain several demises; and the 
action is then entitled "John Doe 
on the reverol demises of A., B. and 
C.," naming the several le880rs. See 
also tit. D-w. 

SINCIULA.. Each individually; 
every one; 88 opposed to all con
jointly or together. 

SITTINGS. Sec tit. Bane j also 
tit. Nw. Pri",. 

SITTINGS AT NISI PBIUS, See 
tit. Nili Priw. 

SITTINGS IN BANC. See tit. 
Balle or .&nco. 

SInUGS PAPER. A paper pub
lished at the ber'nning of every tenn, 
by the order 0 the chief justice of 
each common law court, specifying 
the days on which each court will Bit 
at nisi prius, to dispose of the cases 
ready for trial in the counties of 
London and Middlesex. 

SIX CLEIUCS. Officers belonging 
to the Court of Chancery, whose du
ties consisted in receiviug and filing 
all bills, answers, replications, and 
other records in all cauaea on the 
equity side of the Court of Chancery. 
They signed all copies of pleadings 
made by the sworn clerks and wait-

iog clerk&, after seeing that the ori
ginals were regularly filed. They ex
amined and signed docqueta of decl'eea 
and dismiuiona prepared for em:01-
menlo and laW that the recorda and 
orders were duly filed and entered, &c. 
They had the care of all records in 
their office, which remained in their 
studies for six terms, for the swom 
clerks and waiting clerks to resort 
to without fee, &c.-3 BI. 443; Smith. 
Cha,.. Pract. 26. 

SLANDEB. The malicious dela
mation of a man either with respect 
to his character, trade, profession, or 
occupation, by word of mouth; the 
lame 88 a libel is by writing or other 
significant characters.-3 Chitty', Bl. 
123, and uq. 

SLlIBPINCI RBNT. An expression 
frequently ~ in coal mine leases 
and agreements, and would seem to 
signify a foeti. rent 88 distiaguished 
from a render, or rent varying with 
the amount of the coals gotten. See 
J_ V. 81&."." 6 M ... ~ W. 429. 

SLIP. Is that F.! of a police 
court which il diVIded oft" from the 
other parts of the court for the pri
soner, or party charged with any 
offence, to stand in. See tit. DIdc. 

SJo[OltE F ARTHING8. See tit. 
F .. mage. 

SJo[OltE SILVBB. The sum of 
sixpence annually paid to the sheritf 
in consideration of holdin~ lands in 
some places. It also sigmfied a cer
tain sum of money paid to the mi
nisters of divers panshea in lieu of 
tithe wood.-Cowet. 

SOAL See tit. StH:. 

SOC (SOCII). Power or libmy of 
jurisdiction; whence the law Latin 
word SOCII, signifyinl{ a seignory en
franchised by the king with liberty 
of his holding a court of his _Icmm 
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or --p"" i. e. his teIIan&s. whose 
teDure IS tbeDC8 called IOCfIgtIo -BrtJCt. 
lw. 3, CmcI. 2; Cowft.. 

SOCAGB (from the hille, a plou,h. 
sJaare). Socage tenure is the 1I01ding 
of lands in ooosideratioD of certain 
inferior services of husbandry to be 
~erformed to the lord of the fee. 
/Socage in its lDOBt general and ex
teDlive signification seems to denote 
a tenure by any certsin and deter
minate senice. ADd in this sense it 
is .., our ancient writers cOll8t&1ltly 
put In opposition to chivalry or knight 
service, where the render was preca
rious and uncertain. Socage is of 
two sorts,free socage, where the ser
vices are not only certain, but ho
noarable, and t:iliftn socage, where 
the services, though certain, are of a 
buer nature. Such as hold by the 
former tenlUe are also callei in Glan
viI and other authors by the names 
of Iiberi __ ni, or tenants in free 
socage.-2 Bl. 79; COIIII'; Bract. 
lib. 2, c. 3S, 

SOCAGBRS, SOCKANS, SOlEJl
KAN8 or SOCIIlBN. Those tenants 
who held their lands by _ge tenure. 
The ceorls or husbandmen among 
our Saxon ancestors were of two 
sorts, one that hired the lord's out
land, or tenementary land, like our 
farmers; the other that tilled or 
manured hisinlandor demesne(yield
iug work, not rent) and were there
fore called his SOC-film or plough-men. 
But after the conquest the proper 
llleklnanni or ,olcemanni were those 
tenants who held by no servile te
nure, but commonly paid their rent 
sa a .olce or sign of freedom to the 
lord, though .they were sometimes 
obl~ed to customary duties for the 
BerVlce and honour of their lord.
Cowe' ;Les Terma de ta lAy. 

SODOIllY. See tit. Buggery. 

So.... See tit. Soc. 

SoJtlU('us.. See tic. ~j. 

SOXBlIlA.NRIBS. Socage tenures. 
-0-1. 

SoXE :RUT.. Seems to baYe 
been the lord'. rent gatherer in the 
• or 1OIcen.-Cowft.. 

SOLB CORPORATION. . See tit. 
COI'JIOI·ation. 

SoLB TBNAJrT (sollii te"",.). He 
wllo lIolda lands in his own right 
without any other being joined.
Kitchin, 134. COIIIII. 

SoLET BT DBUT. See tit. lhht 
It SolBL 

SOLICITOR (solicitator). A legal 
practitioner in the Court of Chan
cery. The words soticitur amiatturn'Y 
are commonly used indiscriminately, 
although they are not precisely the 
same; an a't.orney beiug a practi
tioner in the courts of common law. 
a solicitur a practitioner in the courts 
of equity. Most attomies take out 
a certificate to practise in the Court 
of Chancery, and therefore become 
solicitors also; and, on the other 
hand, most, if not all, solicitors take 
out a certificate to practise in the 
courts of common law, and therefore 
become attomies also i and hence 
it is that the two words are com
monly used as synonymous. See tit. 
Att.orn'Y at Law. 

SOLTBNDO B88.. To be lOl't'ent, 
or to have wherewithal to pay.
COJVel. 

SOLTEBE P<BNA8. To pay the 
penalty or undergo the punishment 
llIfficted for the otrence.-Tomlins. 

SOLVIT AD DIBM (he paid on the 
day). A plea pleaded by a defendant 
in an action of debt on bond, &c. to 
the effect that the money was paid at 
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So (fro e Fr venn, 
mem ered). word use in e 

II exchequer in reference to estreat .. 
SOLUTIONB PEODI MILITIS PAR Thus treats th t sow not, 
AMB and UTIO PBOD such e sh cann t, th 
URG PAR lIlENT. Wri hey are not leVIable; an estrea 

by which knights of the shire and II that sowns are such as he may gather 
burgesses might recover their allow or Ie Cowel· 4 H. 5 7. 

ce if ere d.- . 8, 
; C Sp KERB OP THE OUSES OP 

II P ARLIAlIlBNT. Each house of par-
SON ASSAULT DEMBSNB (hisl",m Harne t has offic rmed 

nit) plea ch oc in th spea ho des a man 
tions espa d trespCUI on t the formality 0 t e busmess. e 

cau, and according to recent practice II speaker of the House of Lords is the 
in CUlumplit, by which the defendant lord h cello r ke of h 

eges it w e pI s ow king' eat s or a ther 
ginal ult occa ed th pointe y the ng's commission; 

trespass for which he has brought II and if none be so appointed, the house 
the action and tbat what the defe of lord . tis· d may I t. Th 

nt di as m in h wn d speak f the se of mOll 
nee. phen Plea lng, 18 , II chosen y the ouse, ut must be 

187; 3 Bl. 120. approved by the king.-1 Bl.18I. 

Sou A or w cours Sp ER 0 B CO NS. 
he channels or watercourses used II t~rm speaker, as used in re e~ence to 

for the purpose of draining mines I e~th~r of the hous«;s of parh~ment, 
e so t d: a ose m· whic slgmfi the f tlOn ctmg 
e ne a~d withi sam chai . Ii com his 

evel and are benefited by any given II ties are to put questions, to ~r«;serve 
sough are technically said to lie within order, and to see that the pnvlleges 
the title hat so Se wriv of th h use ar ot infri ed ; 

Gell ee. ~ 228 bin: in th ent he n rs be 
. c. '0 II even on a diviSIOn, he has the pnvI-

lege of giving the casting vote. 

SOU OT (8 luma «). I S L 
e law Can a fIW/" is P ER HE S. 

called. _ 2 Bl. 425. II spea er of the ords IS the Lord 
Chancellor or the Lord Keeper of the 
Grea S al of gland if he 

SO!1 IN. A.GES n a abse e 10 may se t 
on IS hmca.. aId t lind own speaker. It is singular," says 

damages when It IS brought not for II Mr. May in his Treatise on the Pri-
the specific recove of. lands goods vileg c. of P liame " that 

sum mon as IS case presi of th elibe e bod 
al an xed ns, or he pe not necessarily a member. It has 

Bonal actions of debt and detinue), II frequently happened that the Lord 
but f~r recovery of damaues only, as Keep as 0 • ted years 

acb of co nt, tr ss, & speak itho avin en ra 
Step P 16. II to the peerage; and on 22nd No-

vember, 1830, Mr. Brougham sat on 
SOUTH Boys See tit. V ·t. the lsack peak bein 
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that time Lord Chancellor, although 
his patent of creation as a peer had 
not yet been made out." The duties 
of the speaker of the lords are J?rin
cipally confined to putting questIons, 
and the Lord Chancellor has no more 
to do with preserving order than any 
other peer. 

SPECIAL ACCBPTANCB OP A. BILL 
OP EXCHANGB. Where the ac
ceptor makes the bill payable at a 
particular place "and not else
where;" it is so termed. This is 
also sometimes termed a restrictive 
special acceptance as distinguished 
from one payable at a particular place 
only, without the additional words 
" and not elsewhere." See tit. Ac
ceptance. 

SPBCIAL BAIL. See tit. Bail. 

SPECIAL CASB. When on a trial 
a difficulty in point of law arises, the 
jury may, instead of finding a spe
cial verdict, find a general verdict 
for the plaintiff, subject to the opi
nion of the judge or the court above 
on what is termed a special case; that 
is, to a written statement of all the 
facts of the case, drawn up for the 
opinion of the court in bank, by the 
counsel and attomies on either side, 
under correction of the judge at 
nisi prillS. The party for whom the 
general verdict is so given, is in such 
case not entitled to judgment till the 
court in bank has decided on the 
special case; and according to the 
result of that decision the verdict is 
ultimately entered either for him or 
his adversary. It has also been pro
vided by 3 & 4 Wm. 4, c. 42, s. 25, 
that where the parties in an action 
on issue joined can agree on a state
ment of facts, they may by order of 
a judge draw up such statement in 
the form of a special case for the judg
ment of tl1e court without proceeding 
to triaJ.-Stephen on PI/lQd. 102; 1 
Arch. Pract. 471. 

SPBCIAL CONTRACT. See tit. 
Simple Contrllct. 

SPBCIAL DAMAGE. The damages 
which a plaintiff seeks to recover are 
either gelW"al or lpecial. General, 
are such as the law impli" or pre
sumes to have resulted from the 
wrong complained ot 'Special, are 
such as really and in fact resulted 
but are not implied by law, and are 
either superadded to general damages 
arising from an",ct injurious in it
self, as where some particular loss 
arises from the uttering of slanderous 
words actionable in themselves; or 
are such as arise from an act indif
ferent and not actionable in itself, 
but injurious only in its consequences ; 
as where words become actionable 
only by reason of some special or 
actual damage having resulted from 
the uttering them. Whenever tl1eda
mages sustained by a party have not 
necessarily resulted from the act com
plained of, and consequently are not 
implied by law, the plaintiff must, in 
order to prevent surprise on the de
fendant which otherwise might ensue 
on the trial, state with particularity 
in his declaration the actual or spe
cial damage which he has sustained. 
-8 T. R. 133; 1 Ch. Pl. 395, 396, 
6th ed. 

SPBCIAL DBMURRER. See tit. 
Demurrer. 

SPECIAL ISSUBS. The issues 
produced upon special pleas, as be
mg usually more specific and parti
cular than dIose of not guilty, nevel' 

indebted, &c. are sometimes described 
in the books as special issues, by way 
of distinction from the others, which 
are called general iSllAeS, the latter 
term being also applied not only to 
the issues themselves, but to the 
pleas which tendered and produced 
them.-8teph. PI. 189, pth ed.; CD. 
Litt. 126 a; Healh', Maxims, 53; 
Com. Dig. Pleader, (R. 2). 
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SPJlCIAL JVft. Ie a jury com
posed of individuals aiIove the rank 
of ordinary freeholders i and is usually 
• amJIICIIltMl to try queetiOJlB of ~ter 
importaace than those uaually mb
mitted to cOlllDlon juriee.-3 B!. 867 i 
Bee tit. Jwy. 

SPBCIAL OcCV1'An. See tit. 
o-,.noy. 

SPBCUI. P APB.. A court paper 
contaiDing a list of special c_ and 
demurrers set down therein for argu
ment. 

SPBCIAL PLBADaIL See tit. S,.
Ilial Plelldiag. 

SPBCIAL PLBADIW&. When the 
allegations (or plellding. as they are 
ealled) of the contending parties in 
an action, are not of the gerllfrol or 
ordinary fiInn, but are of a more 
complex or ."ml character, they are 
denominated ."mal pktulingl: and 
when a defendant pleads a plea of 
this description .(i..e. a specilll plm) 
he is aaid to plead apeciGUy, in oppo
sition to pleading the general iNue. 
These termB have given rise to tbe 
pOJ?ular denomination of that science 
whIch, though properly called plelld
ing, is generally known by the name 
of rpecilll plellding. Hence also the 
denomination of special plll4Mr as 
applied to those learned persons who 
are employed in drawing and framing 
special pleadings. These, it may be 
as well to observe, are mostly gen
tlemen who have studied for more 
than three years at one of the inns 
of court, and intend at seme future 
period to engage in the more oom
plicated and important avocations of 
a barrister.-Step/aen on P1BtUl. 31, 
186 i Smith', .Action at Law, .17. 

SPBCIAL RULBS. The grounds 
upon which certain rules are granted 
are subject to so little variation, and 
are so well understood, that in prac-

tice they are obtained'-the J*IIIft 
oIIcer of the court, upon appliC:llltl8n 
by the party or hisattomey, and widl
out any motioll, actual or 8U~ • 
In.other cases, the motion need DOt 
be aetually made in court, but it is 
8~ to be made, and the proper 
oftlcer draws up the rule on the t-
duction of a brief, or motion paper 
~ed by eouDSel: the rules graated 
Wlthout any motion m court, or witen 
the motion is only a88Umed to have 
been, and is not actually made, .-e 
called common ,.,.lea; while the rules 
granted upon motion aeruaUy made 
to the court in term, or upon ajudge's 
order in vacation, are termed apeeial 
nda.-Bag!. Prac. 279 i 2 CA. bdl. 
Pr.1l84!. 

SPBCIAL SIMILITER. See title 
Similiter. 

SPBCIAL TRA VBNlB. Is dlat pe
culiar form of traverse or ,denial, -in 
pleading, by which the party travers-
109 seeks to explain or qualify his 
denial instead of putting it, as by a 
common traverse he would, in'a dil:ect 
and abaolute form. And this he is 
enabled to do by first alleging new 
affirmative matter, which is ealled 
the inducement, and then by adding a 
distinct and formal denial of BIICh 
portions of the adverse pleading as 
support the adversary's case. This 
~egative part is, in the language of 
pleading, termed the ablque hoc (tDitA
out this), those being the words with 
which this portion of the plea com
mences, and the whole is finished by 
a conclusion to the country. The 
inducemetlt, or introduction of new 
affirmative matter, is usually em
ployed for the purpose of avoiding 
some rule of law which would pr0-
hibit a plain and simple denial of 
the adversary's allegation, or SQlDe
times for the purpose of raising a 
question of law at once upon the 
pleadings, and the negative part or 
absque .hoc is generally rendered fIe-
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eeasary by the inducement, _i1ich by 
itself would constitute an indirect (or 
argumentative) denial of the pre
ceding statement, and would be at 
variance with the rules of pleading 
againat argumentativeness. This 
form of traverse is now comparatively 
little.employed.-Sfepls. Plead. 198 to 
218, 6th adit.; 3 Chit. 908, 6th edit.; 
BrodmU v. Roberti, 2 Will. 148; 
Palmer v. Ekyns, Lurd Raym. 1660; 
Bae. Abr.Pleaa, &fe.(H.l); Reg.Gen. 
Hil. Tmn, 4 Will. 4. ' 

SPECIA.L VERDICT. See tit. Ver
dict. 

SPECIALTY. See tit. Simple Con
tract. 

SPECIB. As applied to a contract 
signifies specificall1.' strictly, or ac
cording to its specJ.fic terms. Thus, 
performing a contract in specie, means 
performing it strictly, or according 
to its very terms. As applied to 
things, it signifies individuality or 
identity. Thus, if I bequeath to A. 
a named or specified picture of Ra
phael's, such bequest would only be 
satisfied by delivery to A. of the spe
cific picture named, and not 'by de
livery to him of any work of that 
master, nor by giving him the value 
of the picture bequeathed; and in 
this case A. would be said to be en
titled to the delivery of the picture 
in specie, i. e. in kind. Whether a 
thing is due in gener. or in specie de
pends in each case on the will of the 
transacting parties. If a thing be 
designated only by its kind, as e. g. 
any house whatever, or any of my 
houses, any cask of wine, or any cask 
of the vintage of 1834 in my cellar, 
it may be furnished in gener.. But 
if the thing be designated indillidu.
aUy, e.g. my house, No. 200, Waverley 
Place, or my five year old bay saddle 
horse, it is not then generic, but must 
be furnished or returned in individuo. 
The practical distinction between the 

two is, that he who has a right or an 
obligation with respect to a thing 
spee!fically designated, cannot require 
or furnish any other than the very 
thing itself; whereas in the case of 
a thing which is designated generi
cally, the party obliged has tlte choice 
of giving which of the species he 
will, as the other party has no rillht 
to anyone in particular.-Maekeldy" 
Civ. Law, by Kaufman, 162. 

SPECIPIC LEGACIES. Such le
gacies as are specified or particularized 
by a testator in his will; as the be· 
quest of a particular diamond ring, 
or a particular house, &c. It is used 
in contradistinction to a general Ie
gacy, which is expressive of such as 
are pecuniary or merely of quantity, 
as a bequest of 1001. &c.; for in this 
instance no particular or specific 
1001. is bequeathed, but only a sum 
of money to that amount; whereas in 
the former instance the diamond ring 
and the horse are specijieall:J be
queathed and cannot be supphed by 
another article of equal value.-Toll. 
Ex. 300, 301. 

SPECIPIC PBRPORMANCB. When 
a party has sustained damage or in
jury from the breach or non-perform
ance of any contract, &c., he may 
either have recourse to a court of 
common law to obtain recompelllt in 
damages, or he may resort to a court 
of equity, which will compel the 
party to repair the injury, by J?erform
mg the terms of the contract lD 'pecie, 
as it is termed, i. e. specifically or 
according to the specifications it con
taillS: and this performing the terms 
of a contract in specie is called spe
cific per/urmance. 

SPEEDY EXECUTION. Is an ex
ecution which by the direction of the 
judge at nisi prius issues forthwith, 
or on some early day fixed upon by 
the juds:e for that purpose after the 
trial of ihe action. 'By stat. 1 Will. 4, 
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Co 7, L 2, in all actions brought in 
the courts of law at Westminster, 
II it .hall be lawful for the judge be
fore whom illue joined in any such 
action shall be tried, in case the 
plaintiff or demandant therein shall 
hecome nonsuit, or a verdict shall be 
given for the plaintiff or demandant, 
defendan t or tenant, to certify under 
his hand on the back of the record, 
at any time before the end of the 
sittings or BIIizes, that in his opinion 
execution ought to illue in such ac
tion forthwith, or at some day to be 
named in such certificate, &c." Tbis 
certificate is never granted where a 
material point has arisen at the trial, 
and upon which it is fair that the 
unsuccessful party should have an 
opportunity to take the opinion of 
the courL 

SPIGURNRL. The persons who 
enjoyed the office of sealer of the 
writs were so termed, it is supposed 
from the circumstance of the person 
who was first appointed to that office 
being named GalfndtU Spigurnel.
Cowel. 

SPIRITUAL CORPORATIONS. See 
tiL Corporation. 

SPIRITUAL COt:RTS. See title 
Courts Eccle.iaatical. 

SPIRITU ALITIES OP A BISHOP. 
Those profits which a bishop receives 
in his ecclesiastical character, as the 
dues arising from his ordaining and 
instituting priests, prestation money, 
and such like, in contradistinction to 
those profits which he acquires in his 
temporal capacity as a baron and lord 
of parliament, and which are termed 
his temporalitilll, consisting of certain 
lands, revenues and lay fees, &c.
StaundJ. Pl. CO)'. 132; Cawel. 

SPOLIATION (.poliatio). An in
jury done by one clerk or incumbent 
to another, in taking the fruits of his 

benefice without any right to them, 
but under a pretended title. It also 
seems to be used for a suit brought 
to recover the fruits of a church, or 
even the church itself, by one incum
bent against another, when they both 
claim by one patron, and the right of 
patronage is not called in question; 
as if a patron first presenta A. to a 
benefice, who is instituted and in
ducted thereto; and then upon pre
tence of a vacancy, the 141'118 patron 
presents B. to the same living, and 
he also obtains institution and induc
tion. Now if the fact oCthe vacancy 
be disputed, then that clerk who is 
kept out of the profits of the living, 
whichever it be, may sue the other 
in the spiritual court for .poliation, 
or taking the profits of his benefice; 
and it shall there be tried whether 
the living were or were not vacant, 
upon which the validity of the second 
clerk's pretensions must depend.
Le. Termes th la Ley; 3 Bl. 91; F. 
N. B. 36. 

SPOUSE-BREACH. Adultery or 
incontinence, !IS opposed to simple 
fornication.-Cowel. 

SPRINGING or CONTINGENT 
USES. See tit. Use. 

STALE ApPIDAVIT. One sworn 
above a year. - See Ramsthn v. 
Maugham, 2 C. M,8f R. 634; 4 Dowl. 
403. . 

STALLAGE (.tallagium). A toll or 
duty payable for the liberty of erect
ing a sta II in a fair or markeL - Palm. 
Rep. 77; Com. Dig. tit. Market (F.2.); 
Brady on Bor. App. p. 12. 

STAMP DUTIES. A branch of 
the royal revenue, consisting of a 
tax imposed on aU parchment and 
paper, whereon any legal proceedings 
or private instrumellts of almost any 
nature whatsoever are written; and 
also upon licenses, almanacks, neWB-
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papers, advertisements, cards, &c.-
1 BL 323. 

STANDING ORDBRS. The rules 
adopted by the houses of parliament 
for the permanent guidance and order 
of their proceedings, are called stand
ing urthrs, and are contradistin
guished from the seBBional orders by 
the fact that the former, unleBB re
scinded by a special vote of the house, 
continue in force not only from one 
seSBion to another, but from one par
liament to another; while the latter 
are intended to last only during the 
seBSi,?n in which they are made. In 
the House of Lords every new stand
ing order is added to the" The Roll 
of Standing Orders," carefully pre
served and published from time to 
time. In the Commons there is no 
authorized collection of standing 
orders except in relation to private 
bills.-May's Tr/latiN. 

STANNARY COURTS. Co~ts in 
Devonshire and Cornwall for the ad
ministration of justice among the 
miners and tinners; and are held 
bt'fore the lord warden and his sub
stitutes, by virtue of a privil~ 
granted to the workers of the tin 
mines there, to sue and be sued in 
their own courts only, in order that 
they may not be drawn away from 
their busineBS by having to attend 
law suits in distant courts.- Bac.Ab. 
tit. Courts of the Stannarie.; 3 BL 79. 

STAPLB (Itapulum). See tit. Sta
tute Staple. 

STAR (slarrum) contracted from 
the Hebrew .hetar, which signifies a 
deed or contract}. All the deeds, 
obligations and releases of the Jews 
were anciently called ,tar •• -Cowl. 

STAR CHAMBBR (camera stellata). 
See tit. Court ol Star Chamber. 

STATB 01' FACTS. Whenamaster 

in chancery is directed by the Court 
of Chancery to make an inquiry or 
investigation into any matter arising 
out of a suit, and which cannot con
veniently be brought before the court 
itself, each party in the suit carries 
in before the master a statement 
showing how the party bringing it 
in represents the matter in question 
to be; and this statement is techni
cally termed a slate of lact., and formll 
the ground upon which the evidence 
is received; the evidence being, in 
fact, brought by one party or the 
other to prove his own or disprove 
his opponent's ,tate of lacts.-Gray·, 
Ch. Prac. 109, BO. 

STATING PART 01' A BILL IN 
CHANCBRY. See tit. Bill, in the 
outline of a suit in equity, at the 
end of the volume. 

STATUTB (.tatutum). The sta
tutes are the written laws of the king
dom, made by the king's majesty by 
and with the advice and consent of 
the lords spiritual and temporal and 
commons m parliament assembled. 
They are either general or special, 
public or private. A general or public 
act is a universal rule that regards 
the whole community; and of this 
the courts of law are bound to take 
notice judicially and ex officio, without 
the statute being specially pleaded 
or formally set forth by the party 
who claims advantage under it. Spe
cial or private acts are rather excep
tions than rules; beinlf those which 
only operate upon particular persoDli 
and private concerns; such as the 
Romans entitled IInatll, decreta, in 
contradistinction to the senahls con
slIlta, which regarded the whole com
munity: and of these (which are not 
promulgated with the same notoriety 
as the former) the j ud!res are not 
bound to take notice, unless they be 
formally shown and pleaded. Thus, 
for iDlitance, the stat. 13 Eliz. c. 10, 
to prevent spiritual persoDli from 

• 
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making lellllel for longer terms than 
twenty-one years, or three lives, is a 
public act; it being a rule prescribed 
to the whole body of spiritual persona 
in the nation. But an act to enable 
the Bishop of Chester to make a 
lease to A. B. for sixty years, is an 
exception to this rule; it concerns 
only the parties and the bishop's 
successors, and is, therefore, a pri
vate act.-l BL 81i, 86. 

. STATUTB-MBRCHANT. A writing 
10 the nature of a bond, which was 
introduced in the reign of Edward 
the First, for the purpose of allowing 
lands to be charged with the pay
ment of debts contracted in trade 
which was contrary to all feodal prin~ 
ciples. I t is called .tatuu-mercRant, 
because usually made between mer
chantl, and according to the forms 
e~pressly provided by ,tatuus, which 
direct both before what persons and 
in ~hat manner it ought to be :nade. 
It IS somewhat in the nature of what 
is termed a vivum vadium, or living 
pledge, by which a man borrows a 
s,;,m of money of another, and grants 
him an estate to hold till the rents 
and profits shall repay the sum so 
borrowed. A . • tatute·merchant may 
therefore be said to be a security for 
a debt acknowledged to be due and 
by which not only the body ~f the 
debtor may be imprisoned, and his 
goods seized in satisfaction of the 
debt; but also his lands may be de
livered to the creditor till out of the 
rents and profits of them the de~t 
may be satisfied; and during such 
time as the creditor so holds his 
lands he is called a unant by,tatuu
merchant, and such creditor's estate 
or interest in them during that pe
riod is termed an "tau by .tatuu mer
chant. - 4 BI. 426; 2 BI. 160; LBI 
Termu de la Ley. 

STATUTE OP LUlITATIONS. See 
tit. Limitation. 

STATUTB-RuN. A debt due to a 
creditor is sometimes said to be Ita
!Uu-ruR, wh~n his legal remedy for 
Its recovery IS barred or shut out by 
the Statute of Limitations. See tit. 
Li.itation. 

STATUTH-STAPLB. A security 
for a debt acknowled!red to be due 
~efore the mayor of the .tapt., that 
IB, the F.nd mart for the principal 
commodltles or manufactures of the 
kinJzdom, formerly held by act of 
parliament in certain trading towns. 
It is called ltalut6-Itapt., because en
tered into before the mayor of such 
.tapt., and made according to certain 
forms prescribed by ltatuU. This 
security, which is in the nature of a 
bond given by the debtor to the cre
ditor, is very similar to a .talnu
merchant, and was originally permitted 
only among traders for the benefit of 
commerce, and by which not only the 
body 91 the .debtor ma.y be. impri
soned, and hiS goods seized In satis
faction of the debt, but also his lands 
may be delivered to the creditor till 
out of the rents and profits of them 
the debt may be satisfied; and during 
such time as the creditor so holds 
the lands, he is called tenant by .!a
tute-naple, and his estate or interest 
in the lands during that period is 
called an eltau by 81otuu-staple.-2 
BL 160; L" Termes de la Ley. 

STATUTB OP JBOPAILS. See tit. 
]eofaile. 

STATUTBS AT LARGB. Are an 
authentic collection of the various 
statutes which have been passed hy 
the British parliament from very 
early times up to the present day. 
T~e old!"t of these now extant, and 
pnnted In our statute book, is the fa
mous Magna Charta, as confinned in 
parliament 9 Henry III., though 
doubtless ~here were many acts be
fore that time, the records of which 
are now lost, and whose provisions 
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are perhaps in the present day cur
rently received for the maxims of 
the old common law or custom of 
the realm. The statutes from Magna 
Charta down to the end of Edward 
II. (including also some which, be
cause it is doubtful to which of the 
three reigns of Henry III., Edward 
I. or Edward II. to assign them, are 
termed incerti tempori.) compose what 
have been called the mera .tatuta ; 
those from the beginning of the reign 
of Edward III. being contradistin
guished by the appellation of the nova 
lIatuta.-DtDarril an Stat. 626 j 1 Stsph. 
Bt.66. 

STATUTO MBRCATORIO. A writ 
that lay for imprisoning him who had 
forfeited a bond called.tatute-merchant 
until the debt were satisfied.-.&g. 
Orig. 146 j Cowel. 

STATUTO STAPULAl. A writ that 
lay for imprisoning and seizing the 
lands and goods of him who had for
feited a bond called a .tatute-staple.
Cowel. 

STATUTUH DB LABORARIIS. A 
judicial writ, that lay for the appre
hending of such labourers as refused 
to work according to the statute.
Reg. Jud. 27; Cowel. 

STATUTUH SBSSIONUH. The 
statute BesrionB, otherwise called petit 
BeBBitmB, was a meeting in every hun
dred of all the shires in England, 
where by custom they had been used, 
to wh!ch the constables and others, 
both householders and servants, re
paired, for the debating of differences 
between masters and servants, for the 
rating of servants' wages, &c.-l Eli .. 
c. 6; ClIWIl. 

STBALING. See tit. Larceny. 
'. 

STBALING AN HBIRBII. See 
tit. ..tbdUction. 

STBT PROCB88UI. Is an entry 
on the roll in the nature of a judg
ment, that by consent of the parties 
all further proceedings shall be stayed 
(i. e. that til. procIII may stand); and 
it is one of the ways by which a suit 
may be put an end to by an act of 
the party, as distinguished from a 
termmation of it by judgment, which 
is the act of the court.-Luah', Prac. 
771 to 773 j Chitly', F",."", 618; 2 
Chitty', ..treh. 1079; 3 D. P. C.648. 
See also tit. JUdgment. 

STBW ARD ( __ Ilu.). This word 
is compounded of the Saxon .teda, 
i. e. room, place or stesd; and weard, 
i. e. a ward or keeper; so that it si~
nifies as much as a man appointed m 
my place or stead, and always sig
nifies a principal officer within his 
jurisdiction. The greatest, however, 
of these was the Lord High Steward 
of England, whose functions were of 
a very important nature, having, next 
under the king, the supervision and 
regulating the administration of jus
tice, and most other affairs of the 
realm, both of a civil and military 
nature. There is also ,an important 
officer, called a .teward oj a manor, 
who has the general management of 
all forensic matters connected with 
the manor of which he is steward; 
this officer stands in much the same 
relation to the lord of the manor as 
an under-sheriff does to the sheriff.-
3 BI. 38; Cowel, 

STBWARTRY. In the Scotch law 
seems to be synonymous with the 
English word county. Thus," any 
shire or .tewaf'try 10 Scotland," is 
used in the 12th section of 6 & 6 
Vict. c. 36 (the Income and Property 
Tax Act); and by 1 Vict. c.39, it is 
enacted that the word" county" 0c

curring in any future or existing act, 
shall comprehend and apply" to any 
IfewGrtry in Scotland, exceptlngwhere 
otherwise speciallYJ,lrovided, or where 
there is anything m the subject or 
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context repugnant to luch meaning 
or applicabon."-See BIIII', Se, La", 
Diet, tit, Cf.lunty, 

STINT, Common ",irllout. Common 
without 'tint ia the right of common
ing or feeding an unlimiflltl number 
of cattle on the common, and that 
throughout the year, without limita
tion of time. The notion, however, 
of this species of common is aaid to 
be exploded, as a right of common 
without stint cannot exist in law,-
2 Cllit. Bl, 3+, R. 32. 

STIRPBS. Taking property by 
representation is called succession 
per .tirpa, in opposition to taking it 
in one's own nght, or as a principal, 
which is termed pw capita. It is 
called succession pw mrpa, because 
according to the roofI; that is, all the 
branches inherit the same share that 
their root whom they represent would 
have done.-2 Bl. 211; see also tit. 
Capita, Di,triblllion pw. 

STOCKLAND and BONDLAND. 
Two kinds of copyhold estates in the 
manor of Wadhurst, in Sussex, so 
called, and descendible by custom in 
several manors. Thus, if a man be 
first admitted to stockland and after
wards to bondland, and die seised of 
both, his eldest son and heir shall 
inherit both estates; but if he be 
admitted first to bondland and after
wards to the other, and then died 
seised of these, then his youngest 
son shall inherit; but bondland held 
alone descends to the youngest son. 
-2 Leon. .5.5; TomliRl. 

STOPPAGB IN TRANSITU. The 
meaning of this phrase may be col
lected from the following observa
tions. As soon as a bargain is struck, 
the property of the goods is trans
ferred to the vendee, and that of the 
price to the vendor; but the vendee 
cannot take the goods until he ten-
4ers the price agreed on; and it has 

long been settled that delivery of the 
gooda to an agent of the vendee (and 
for this purpose common carriers, 
packers, and wharfingers are consi. 
dered to stand in that character) is 
for most purposes the same as a de
livery to the vendee himsel£ But 
this &pecies of delivery affords a secu
rity to the vendor upon credit, which 
does not exist where the delivery is 
actually made to the vendee himself; 
for if the vendor discover that the 
vendee is insolvent, or has become 
bankrupt, he may seize upon the 
goods so sold upon credit, and deli
vered into the hands of such carrier, 
&c. at any time before their actual 
and complete delivery to the vendee; 
and this branch of the law, which so 
entitles a vendor to stop or prevent 
his goods being so delivered, is called 
"appage in tran.itu.-2 Chitty', Bl. 
+48, and n. 16. 

STlUNGBRS. The persons bound 
by a fine are parries, privia, and 
.tranger.. The parties are either the 
cognizors or cognizees; the privies 
are such as are in any way related to 
the parties who levy the fine, and 
claim under them by "any right of 
blood or other right of representation ; 
the .tranger. are all other persons in 
the world except only the parties and 
privies. In its general legal signi
fication it is opposed to the word 
Plivy. Those who are in no way 
parties to a covenant, nor bound by 
It, are also aaid to be stranger. to the 
covenant. See 2 Bl. 3.56. 

STRAY. See tit. Estray. 

STRIKING A DOCKBT. See tit. 
Docket, Striking a. 

STRIKING A JURY. Is the act of 
selecting or nominating a jury of 
twelve men out of the whole number 
returned as jurors on the panel This, 
in common jury cases, is usually 
done by the associate of the court, at 
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the trial, putting all their names in a 
box, and then drawing out twelve 
promiscuously. The phrase, how
ever, seems more commonly used 
with reprd to uptcialjury, in which 
the mode of proceeding is somewhat 
varied. The proper officer of the 
court appoints a time and place for 
" striking the special jury," at which 
the under-sheriff or his agent and the 
parties attend. The numbers from 
the jurors' list are then put into a 
box, and the forty-eight names cor
responding to the forty-eight num
bers drawn by each party alternately, 
and this number is afterwards re
duced, and constitutes the special 
jury. - Lmh's PO'. 471, 477; St. 6 
Geo. 4, c. SO, $S. 30, 32, 34, 37; 3 
Goo. 2, c. 2S, s. 17; 3 Bl. Com. 3S8. 

ST RIP (,/r"Pibl'). Mutilation, 
wasting, &c.-See tit. Estrepe. 

STRONG HA.ND, (manu fqrti). 
The words with" strong hand" (ma
nufqrti), imply a degree of criminal 
force, and much more than is meant 
by the words with "force and arms" 
(vi et armis). The statutes relating 
to forcible entries use these words, 
"with a strong hand," as describing 
that degree of force which makes an 
entry or detainer of lands criminal, 
and entitles the prosecutor, under 
circumstances, to restitution and da
mages; whereas the words "vi et 
armis," with {I11'CIl and a,.mB, are mere 
fl11'mal words in the action of tres
pass, and if issue were taken upon 
them the plaintiffwould not be bound 
to prove' any force.-Re.l.' v. Wihon, 
8 Term Rep. 362, 363 ; per La_CI, 
J. Lm»e v. King, 1 Saund. 81; Sty • 
.l3S; HafWY v. B"ydge., 14 MH. "r 
W. 440, per Parke, B. 

STUPP GOWN. Is the professional 
robe worn by barristers of the outer 
bar, viz. those who have not been 
admitted to the rank of Queen's 
counsel. See tit. Sille GlIWn. 

SUBINPBUDATION. The sy:tem 
which the feudal tenants introduced 
of granting smaller estates out of 
those which they held of their lord, 
to be held of themselves as inferior 
lords; and as this system was pro
ce~ng downwarda ad i'!finitum, and 
deprived the lords of their feudal 
profits of wardahips, marriages, and 
escheats, which fell into the hands of 
these mesne or middle lords, who 
were the immediate superiors of him 
who occupied the land, a provision 
was made in the thirty-second chap
ter of Magna Charta, 9 Hen. 3, pro
hibiting any man either to give or 
sell his land without reserving suffi
cient to answer the demand of his 
lord.-2 BI.91. 

SUBMARSHAL <submaresca/lus). 
An officer in the Marshalsea, some
times called under-marshal. He was 
deputy to the chief marshal of the 
king's house, commonly called the 
knight marshal, and had the custody 
of the prisoners there. - Cromp. 
J urisd. 104; Cou·el. 

SUBMISSION. See tit. Submission 
to Arbitration. 

SUBMISSION BOND. See tit. Sub
mission to Arbitration. 

SUBMISSION TO ARBITRATION. 
The submitting matters in difference 
between parties to the award or de
cision of an arbitrator; and the bond 
by which the parties agree so to 
submit their matters to arbitration, 
and by which they bind themselves 
to abIde by the award of the arbi
trator, is commonly called the 'ltbmis
.ion bond.-2 Arch. Prado 12, 39. 

SUBORNA.TION 01' PBRIURY. 
The offence of procuring another to 
tske such a false oath as would con
stitute perjury in the principal. To 
render the offence of subornation 
of perjury complete either at com-
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moo law or on the statute, the false 
oath must be actually taken, and no 
abonive attempt to lolicit will bring 
the oft'ender wtthin its penaltiea.-4 
Bl. 137; 3 Mod. 122. 

SUBPCBIU. A writ by which per
BOO8 are commanded to aJ?pear at a 
certain place, at a certain bme, undtr 
II J*IIIlty of 100L Thia writ ia used 
both in the courts of Chancery and 
in the courts of common law, and il 
applied to varioul purposes. The 
aubpama most frequentlr in use in 
Chancery proceedings 18 that by 
which parties are commanded to ap
pear in court and &D8Wer the plain
tift"s bill, and which ia thence called 
a lubp~nll to app"r and llfU"",r. 
There are also other 8ubpamas used 
in Chancery proceedings, which how
ever it would be of little use to par
ticularize, as they are of the same 
nature as the above, though applied 
to eft'ect dift'erent objects. The 8ub
pmnas of most frequent occurrence 
10 common law proceedings are, 1. 
Those used for the purpose of com
pelling witneaaes to IIttend in court 
to give their testimony on a trial, 
and which are thence called IUbp~7141 
ad tatijicandum: 2. Those used for 
the purpose, not only of compelling 
witnesses to attend in court, but also 
requiring them to bring with them 
books or documents which may be 
in their possession, and which may 
tend to elucidate the subject-matter 
of the trial, and which are thence 
called .ubpama. ducea tecunl. 

SUBSORIBING WITNBSS. He who 
witneaaea or attests the signature of 
a party to an i08trument, and in tes
timony thereof subscribe. his 0Wll 
name to the document. 

SUBSBQUBNT CONDITIONS. See 
tit. Coodilion. 

SUBSIDY (lUb.idium). An extra
ordinary grant in the nature ofa tax, 

aid, or tribute granted by l'ar1iament 
to the king to meet the eJDgencies of 
the state.-l BL 307. 

SUBTltA.OTION. Is the oft'ence of 
withholding (or withdrawing) from 
another man what by law he is en
titled to. There are various deacrip
tiOO8 of this oft'ence, of which the 
principal are as follow:-

1. Subtraclion of Suit lind Sennu, 
which is a species of injury decting 
a man's real property, and consists of 
a withdrawal of (or a neglect to per
form or pay) the fealty, suit of court, 
rent, or custom&l}' services, all of 
which in feudal times, and some of 
which at the present day, are re
served by the OWller of the land to 
himself when he lets or leases it to 
another. For thia neglect of duty 
on the part of the tenant the law 
gives the landlord the peculiar re
medy of diltre .. ; but the other 
remedies formerly in use for rent in 
arrear, and for subtraction of suit 
and service, were abolished by the 
st. 3 & 4 Will. 4, c. 27, which put an 
end to almost all kinds of real actions; 
the only actions which now lie for 
rent being of the personal class. But 
for the neglect to perform any cus
tomary service, auch as the neglect 
or refusal to grind com at the land
lord'8 mill, an action on the case will 
lie to compensate the party injured 
in damages.-3 Stephm, Bl. 508; 2 
B. c!r C. 827; Finch, L. 285. 

2. The Subtraclilm of Tilhea is the 
withholding from the parson or vicar, 
whether the former be a clergyman 
or a lay appropriator, the tithes to 
which he ia entitled, and this is an 
oft'ence cognizable in the ecclesias
tical courts;· for though those courts 
have no jurisdiction to try the right 
oftithes(unless between spiritual per
sons), yet where only the fact, whether 
or not the tithes allowed to be due are 
really ,,,blracted or withdrawn, is in 
dispute, this is a personal transient 
injury, for which the remedy (viz. 

DigitIZed by Google 



-SUB ( 391 SUF 

. the recovery of the tithes or their 
equivalent) may properly be there 
had. But Rny diapute as to ti4hes in 
their original form is now rare, that 
species of property having been in 
the great majority of parishes al
ready commuted into corn rent 
charge, under the provisions of the 
Tithe Commutation Act (6 & 7 Will. 
4, c. 71).-2 Roll. Abr 309; St. 2lr 
3 Edw. 6, c. 13; 13 Edw. 1, .t. 4; 
9 Edw. 2; 63 GBO. 3, c. 127; 2 Imt. 
260 .. 

3. Subtraction of Conjugal Rights 
is the withdrawing or withholding by 
a husband or wife of those rights and 
privileges which the law allows to 
either party. This is au offence pe
culiarly within the cognizance of the 
ecclesiastical courts, aud the party 
injured seeks redress by bringlng a 
suit to recover those rights of which 
he or she has been deprived, called a 
suit for the Restitution of Cnnjugal 
Right.. Thus, where the husband 
leaves his wife, and lives separate 
from her, without auy sufficient rea
son, the ecclesiastical jurisdiction 
will compel him to return to cohabi
tation. 

4. Subtraction of Legacies is the 
withholding or detaining of legacies 
by an executor; and as such act de
prives the legatees of the benefit 
which the law gives to them, and 
which the testator intended them to 
have, it is an offence of which the 
Prerogative, or other courts which 
have a testamentary jurisdiction, take 
notice. With them, however, the 
courts of equity hold a concurrent 
jurisdiction. 

6. Subtraction of Church-rates is the 
last and most familiar class of .. sub
traction," and cOllsists in the refusal 
to pay the amount of rate at which 
any individual parishioner has been 
assessed for the necessary repairs of 
the parish church; and this, like the 
other species of this offence, is cog
nizable by the courts ecclesiastical.
Rogwa', Ecc. Law, 983-999; 1 Curt. 

372; 4 Ad. 8r El. 433; 1 Curt. 346; 
12 Ad. I!r El. 233, 266; 1 Atk. 616; 
2 Mad. 361. 

SUBTRACTION OP CHURCH
RATEs.-See tit. Subtraction. 

SUBTRACTION OP CON~UGAL 
RIGHTS. The injury of subtraction 
consists in a husband or a wife living 
separate from the other without any 
sufficient reason. See tit. Subtrac
tion. 

SUBTRACTION OP LEGACIES. 
The withholding or detaining of le
gacies. See tit. Subtraction. 

SUBTRACTION OF RENTS AND 
SERVICES. The withholding or not 
observing them; as by neglecting to 
swear fealty, to do suit of court, or 
to render the rent or service reserved. 
See tit. Subtraction. 

SUBTRACTION OP TITHES. The 
withholding of tithes. See tit. Sub
traction. 

SUE (from Lat. Itquor, to follow). 
To prosecute by law; to commence 
legal proceedings against a party. 
It is ap,Plied almost exclusively to 
prosecuting a ciDil action against 
one. He who has had process issued 
against him is said to have been _d. 

SUPFERANCE. A tenant at suf
ferance is he who holds lands or te
nements by the implied permission 
of the owner. Thus, if a man takes 
a lease for a year, and after the year 
is expired continues to hold the 
premises without any fresh leave 
from the owner, such man is called a 
tenant at sufferance, and the estate 
which he so continues to hold is then 
called an estate at lufferancB.- 2 BI. 
160. 

SUPPERING A RECOVERY. A 
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recovery, as has been explained un· 
der that title, was a mode of con
veyance formerly in use, which was 
effected by the party wishing to 
convey the land -suft'ering a ficti
tious action to be brought against 
him by the party to whom the 
land was to be conveyed (who 
was called the demandant), and 
allowing the demandant to recuver a 
judgment against him for the land 
in question. The vendor, or con
vt'ying party, in thus assisting or 
permitting tbe demandant so to re
cover a judfPDent against him was 
thence techmcally said to .. • u1ftlf' a 
f'eC_y." See also tit. RtCDtJerY; 
also 6 Cru. Dig. 286, 3rd ell. 

SUPPBAGAN (from lU1fragari, to 
help or awt). Bishops who in for
mer times were appointed to supply 
the place of others during their ab
Bence on embassies or other business 
were so termed. They were conse
crated as other bishops were, and 
were anciently called chorepiscnpi, or 
bishops of the country, in contra
distinction to the regular bishops of 
the city or see. The practice of 
creating sum-agan bishops has long 
been discontinued.-Godol. Ab. 30; 
l.BuTn's Ecc. Law,.246, and aeq. 

SUGGESTIONS, Entry r!f. on tl,e 
Roll. In actions at law, whenever by 
the provision of an act of parliament 
or otherwise, a person not a party to 
the record is to be affected by a j udg
ment, or where tbe judgment upon 
the record is to be such as would 
not be ordinarily warranted by the 
previous proceedings on the record, 
the proper course is to enter a sug
gestion on the roll, so that the party 
to be affected by it may demur if he 
thinks the facts .uggested are insuf
ficient in point of law; or to plead if 
he means to deny them. As where 
there are two or more plaintiffs or 
defendants, and one or more of them 
die, the action will not be abated, 

but such death being auggated on tlie 
record, the action may be continued 
by or against the survivors. A sug
gestion is also entered upon the re
cord where a person not a party to 
the action is to be affected by the 
judgment, under the provisions of an 
act of parliament (as the members of 
a company by a judgment against 
the secretary). or where the judg
ment is to be such as would not be 
ordinarily warranted by the proceed
ings on the record, or where the 
sheriff to whom the venire is to be 
awarded is interested in the suit, or 
where by the order of the court the 
venue in a local action is removed to 
another county, and in many similar 
cases, where the circumstances in
volve a deviation from the ordinary 
course of proceeding.-2 Ch. Arch. 
Pro 1170; 1 B Sf Ad. 704; 9 M. lIr 
W. 3; 1 Salk. 162; 6 M./If S. 144; 
St. 3 tr 4 Will. 4, c. 42. 

SUICIDE. See tit. Felo de IS. 

SUIT (secta). This word has va
rious significations. As applied to 
proceedings at law it originally sig
nified a number of persons or wit
nesses which a plaintiff produced to 
establish the truth of the allegations 
made in his declaration; and this 
practice of producing a ucta or suit 
gave rise to the very ancient formula 
almost invariably used at the con
clusion of a declaration", inde pTO

dueit ISctam (and therefore he brings 
his ,u;t), and thus, though the actual 
production has for .many centuries 
fallen into disuse, still the formula 
remains. The other meanings to 
which. the word luit is applied will 
be found under the follo.wing titles.
Stephen on Pleadillg, 461. 

SUIT AT LAW. See tit. Action. 

SUIT IN EQUITY. See the Out
line r!f a Suit in Equity at the end of 
the volume. 
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SUIT OP COUllT. See tiL Stcfa 
Curie. 

SUIT OP TBB KING'S PBACB 
( .. cta pacu ngu). The pursuing a 
man for breach of the king', peace by 
treasons, insurrections, or trespasses. 
-Cowel. 

SUIT SILVBR. A small rent or 
sum of money paid by the freeholders 
of some manors to excuse their ap
pearance at the court of their lord. 
-Cowl. 

SUITORS' FUND IN CBANCBRY. 
Is a fund standing in the name of the 
accountant-general of the Court of 
Chancery, and arising out of the in
terest which accrues from the large 
sums of money paid into the name of 
the accountant-general by the suitors 
of that courL There appear to be two 
principal accounts kept at the Bank 
of England by the accountant-gene
ral of Chancery with regard to the 
Suitors' Fund. The one is intituled 
" Account of the monies placed out 
for the benefit and better security of 
the suitors of the High Court of 
Chancery," and the other, "Account 
of securities purchased with surplus 
interest arising from securities car
ried to an account of monies placed 
out for the benefit and better secu
rity of the suitors of the High Court 
of Chancery." In cases of poverty 
the court will sometimes allow the 
costs of a defendant's contempt to be 
paid out of the "Suitors' Fund."-
1 Daniell, Ch. Pro 673. 

SUMMARY CAUSBS. See tiL Ple
nary CauNS. 

SUMMARY CONVICTIONS. Sum
mary proceedings directed by several 
acts of parliament for the conviction 
of offenders, and the inflicting of cer
tain penalties created by those acts 
ofparliamenL In these proceedings 
there is no intervention of a jury, 

but the party accused is acquitted or 
condemned by the suffioage of suoh 
person only as the statute has ap
pointed to be his judge.-4 Bl. 280. 

SUMMONER (.ummonitor). A petty 
officer or apparitor who cited delin
quents to appear at a certain time 
and place to answer any charge or 
complaint exhibited against them.
CoweL 

SUMMONITORBS SCACCARII, 
(Summoner. of the & chequer). Officers 
who assisted in collecting the king's 
revenues by citing the defaulters into 
the Exchequer.-Cowel. 

SUMMONS, Writ of. The writ or 
process used for the commencement 
of all personal actions in the courts 
of Jaw. It is a judicial writ (i. e. a 
writ issuing out of the court in which 
the defendant is to be sued and wit
nessed in the name of its chief judge), 
and is directed to the defendant, whom 
it commands to a'{lpear in court at the 
suit of the plaintlff". For full infor
mation on this subject the reader is 
referred to the outline of an action at 
law at the end of this Dictionary. 

SUMMONS. The process used for 
bringing a party before a justice of 
the peace on summary convictions is 
termed a .umrnons.-4 BL 281. 

SUMMONS AD W ARRANTIZAN
DUM (summonla' ad warranfirandum ). 
The process by which the vouchee 
in a common recovery was called to 
warranty.-Co. Litt. 101; Cowel. 

SUMMONS AND ORDBR. In the 
progress of an action at law it fre
quently becomes necessary to obtain 
the order of the court upon some 
matter of minor importance; and as 
such matters are of very frequent 
occurrence, it would be inconvenient 
in many respects to permit the party 
seeking such an order to make an 
application for the same in open 

s6 
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court; in consequence of which, one 
of the judges usually sits at his own 
chambers for the purpose of hearing 
and disposing of such minor matters. 
The party who wishes to obtain a 
judge'. order must usually .ummon 
the attorney or agent of the opposite 
party before the judge, which he does 
by obtaining a judge' • • urllmOlll, and 
and serving it on such opposite 
party, which summons requires him 
to attend before the judge at a speci
fied time, to show cause why the 
party applying for the order should 
not have it granted him. The order 
of the judge, when granted, usually 
orders or grants liberty to the appli
cant to have what he seeks.-2 Arch. 
Pract. 1218. 

SUMMONS AND SBVBRANCB. See 
tit. Severance. 

SUMPTU ART LAWS. Laws made 
for restraining excess of expenditure 
in clothes and apparel, &c.-Cowel. 

SUPBR-INSTITUTION (lUper in
.titudo). One institution upon ano
ther; as in the case of A. being ad
mitted and instituted to a benefice 
upon one title, and B. being admitted 
and instituted, &c. by the present
ment of another.-Cowel. 

SUPBRIOR COURTS. The courts 
of the highest and most extensive 
jurisdiction; viz., the Court of Chan
cery and the three courts of common 
law; i. e., the Queen's Bench, the 
Common Pleas and the Exchequer, 
which sit in Westminster Hall, are 
commonly so termed. - 4 Step. PI. 
368, 369, 5th ttl. See also Peacock 
v. BeU, 1 SaUM. 73; 12 Ad. I!f El. 
256; 4 Ad. /If El. 433, 446. 

SUP B RIO R. In the Scotch 
law is one who has made an original 
grant of heritable property, under 
condition that the grantee sball an
nually pay to him a certain sum of 

money, or perform certain services. 
The !P'8Dtee is termed the vassal 
The mterest of the grantor (Se. 
granter) is termed the dominium di
rectum, and his condition, status, or 
inherent rights, such as his title to 
the feu duty and services specified 
in the grant, is termed his .uperiority. 
-See BeU', 8c. Law Diet. tit. Supe
riority; also 5 I!f 6 Viet. C. 35, .. 12. 

SUPERONBRATIONB PASTUR.IB. 
A judicial writ, which lay against 
him who was sued in the county 
court for the overburdening of G com
mon with his cattle, in a case where 
he had been before sued for it in that 
court, and the cause had been re
moved into the king's court at West
minster.-Cowel. 

SUPER PREROGATIVA REGIS. A 
writ that formerly lay against the 
widow of the king's tenant for mar
rying without his license.-F. N. B. 
173. 

SUPERSEDB. To stay, stop, in
terfere with, or annul. Thus, the 
proceedings of outlawry may be 51&

persetkd. at any time before the return 
of the exigent by the entry of the 
defendant's appearance with the clerk 
of the outlawries." So the Lord 
Chancellor or Court of Review will 
supersede or annul a fiat in bankruptcy, 
if it has been improperly issued, as 
where the bankrupt is discovered not 
to be a trader within the bankruptcy 
laws. -10 Bing. 544; 1 Arch. Pro 
Att. 122; 1 Mont./Ir Ayr. Bankruptcy, 
514-557; 5 /If 6 Viet. C. 122, s. 4. 

SUPERSEDBAS. A writ which 
lies in various cases to supersede or 
to stay the doing of that which ought 
not to be done (on account ofthe par
ticularcircumstances of the case), but 
which ordinarily may be done. Thus, 
for example, a man may commonly 
obtain surety of peace against ano
ther of whom he swears he is in bodily 
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fear, and the justice of whom the 
same is required cannot commonly 
deny the party such surety; but if 
the party has been before bound to 
the peace, then a writ of auperl6detu 
lies to stay the justice from doing 
that which otherwise he ought not to 
deny.-F. N. B. 236. See also tit. 
Superude. 

SUPPLEMENTAL BILL. In a suit 
in chancery it frequently happens 
that new matter has arisen or is dis
covered since the filing of the original 
bill in the suit, or that some of the 
parties have acquired a new interest, 
or that fresh parties must be brought 
before the court, who have acquired 
an interest in the matter in question 
since its commencement. It occa· 
sionally happens that some of these 
objects may be accomplished by 
amending the bill; but after the 
parties are at issue, and witnesses 
have been examined in the suit, the 
bjll cannot be amended, and there
fore the defect- is in such case sup
plied by means of what is termed a 
supplemental bill. - Gray's Ch. Pro 
86; 3 BI. 448. 

SUPPLETORY OATH. In the 
modem practice ofthe civil law they 
do not allow a less number than two 
witnesses to the plena probatio (full 
proof) ; they call the testimony of 
one umi-plena probatio only, on which 
no sentence can he founded. J n 
order to supply the other half of proof, 
they admit the party himself (plain
tiff or defendant) to be examined in 
his own behalf, and the oath which is 
administered to him for that purpose 
is called the suppletory oath, because 
it aupplies the necessary quantum of 
proof on which to found the sentence. 
-3 Bl. 370; Ayliffe', Parer. 391. 

SUPPLICAVIT. A mandatory writ 
issuing out of the Court of King's 
Bench or Chancery to compel a jus
tice to give security of peace to a 

party who is in bodily danger.-4 
BI.253. 

SUPPLIES. The" supplies," in 
parliamentary proceedings, signify 
the sums of money which are an. 
nually voted by the House of Com
mons for the maintenance of the 
crown and the various public services. 
See tits. Committee of Supply and Com
mittee of Ways and Means. 

SUPPOSITITIOUS BIRTH. See tit. 
De Ventre inspiciendo. 

SURCHARGE. This word signifies 
overcharge, or over and above the 
regular amount. Thus, surcharge of 
the forest or of common signifies the 
putting in the forest or on the com
mon more beasts than one has a right 
to put; and if, after admeasurement 
of common, upon a writ of admea
surement of pasture, the same defend
ant 6urchargea the common again, the 
plaintiff may have a writ of second sur
charge (de secunda superatione pas
tuI"a!), by which the sheriff is directed 
to inquire hy a jury whether the de
fendant has in fact again surcharged 
the common contrary to the tenor 
of the last admeasurement, and if he 
has, he shall then forfeit to the king 
th,e supernumerary cattle put in, and 
shall also pay damages to the plaintiff. 
-3 BI. 238, 

SUR CUI IN VITA, A writ that 
lay for the heir of a woman whose 
hushand had aliened her land in fee, 
and she omitted to bring the writ of 
cui in vita for the recovery thereof; 
in which case her heir mlght have 
this writ against the tenant after her 
decease.-Cowel. 

SURETY OP GOOD BEHAVIOUR. 
See tit. Surety of the Peace. 

SUllETY OP THE PEACE (ucuritas 
pacis). Surety of the peace is a species 
of preventive justice, and consIsts in 
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obliging those persona whom there is 
a l'robable ground to suspect of future 
mIsbehaviour, to stipulate with, and 
to give full auurance to the public 
that such offence as is apprehended 
shall not take place, by finding pledges 
or .e~urities for keeping the peace, 
or for their good behaviour. This 
security consists in being bound with 
one or more securities in a recogni
zance or obligation to the king en
tered on record, and taken in some 
court, or by some judicial officer; 
whereby the parties· acknowledge 
themselves to be indebted to the 
crown in the sum required (for in
stance 1001.) with condition to be 
void and of none effect if the party 
shall appear in court on such a day, 
and in the meantime shall keep the 
peace, either generally towards the 
king and all his liege people, or par
ticularly also with regard to tbe per
son who seeks such security. Or if 
the security be for the good beha
viour of the party, then on condition 
that he shall demean and behave him
self well (or be of good behaviour), 
either generally or specially, for the 
time therein limited, or for one or 
more years, or for life.-4 RI. 252. 

SURMISE, To. To suggest. Thus, 
where a defendant in an action pleads 
a local custom-as, e. g., a custom 
of the city of London-it is necesssry 
for him " to lurmiBe" that such cus
tom should be certified to the court 
by the movth of the recorder; and 
without such a " surmiBB," it shall be 
tried by the country, as other iuues 
in fact are.-l Bur. 251; Vin. Abr. 
246 (P.) 

SURPLUSAGE (sllrplusagium). In 
its most comprehensive signification 
this word means unneceuary matter 
of whatever description; but in its 
more strict and confined meaning it 
imports matter wholly foreign and 
irrelevant.-Step. on P/lllId. 454. 

SURREBUTTBR. See tit. Reb",,.,.. 
SURRBIOINDBR. See tit. Re

bu'''''. 
SURRBNDER ("lTSum redditio). A 

surrender is of a nature directly op
posite to a release; for as the latter 
operates by the greater estate de
scending upon the less, so a surrender 
operates by the falling of a less estate 
into a greater. It is defined by Lord 
Coke to be the yielding up of an es
tate for life or years to him who has 
an immediate estate in reversion or 
remainder, wherein the estate for life 
or years may drown by mutual agree. 
ment between them. The person 
who so surrenders is tenned the sur
renderor, and the person to whom he 
surrenders is tenned the surrenderee. 
-4 CruiBB, 92; 2 BI. 326. 

SURRENDBR OP COPYHOLDS. 
The mode of conveying or transfer
ring copyhold property from one per
son to another IS by surrender; which 
consists in the yielding up of the es
tate by the tenant into the hands of 
the lord for such purposes as are ex
preued in the surrender. The pro
cess in most manors is for the tenant 
to come to the steward either in court 
(or, if the custom permits, out of 
court), or else to two customary te
nants of the same manor, provided 
there be also a custom to warrant it, 
and there by delivering up a rod, a 
glove, or other symbol, as the custom 
directs, resigns mto the hands of the 
lord, by the hands and acceptance of 
his steward, or of the said two te
nants, all his interest and title to the 
estate; in trust, to be again granted 
out by the lord to such persons and 
for such uses as are named in the 
surrender and the custom of the ma· 
nor will warrant.-2 BI. 365. 

SURROGATB (.urrogat"'). One 
who is appointed or substituted in 
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the place of another, most commonly 
of a bishop, or a bishop's chancellor. 
He it is who usually presides in the 
bishop's diocesan court, and bywhom, 
as the representative of the ordinary, 
letters of administration are granted, 
where the spiritual court is not pre
sided over by a judge. Upon the 
death of tbe judges of the _ecclesias
tical courts, in the sees of Canterbury 
and London, the surrogates of such 
courts are by act of farliament di-

=.. rected to perform thelr duties, until 
....... : the appointment of their successors. 

-3 Burn', Ecc. Law, 667,229; stat. 
10 Oeo.4, c. 53, B. 13. 

SURSISB (super-lila). A word of 
special use in the castle of Dover, 
slgnifying such penalties and forfei
tures as are laid upon those who do 
not pay tbeir duties or rent for ca"I, ... 
ward at their days.-Fleta, lib. 6, c. 3; 
CtnDIIl. 

SUR VIVORSHIP. One of the in
cidents to joint estates is what is 
termed the doctrine of ,urviVOl'.hip, by 
which when two or more fersons are 
seised of a joint estate of mheritance 
for their own lives, or pur auter !lie, 
or are jointly possessed of any chattel
interest, the entire tenancy upon the 
decease of any of them remains to 
the survivors, and at length to the 
last survivor; and he shall be en
titled to the whole estate, whatever 
it be, whether an inheritance or a 
common freehold only, or even a less 
estate.-2 81. 183. 

SUSPBNSB, SUSPBNSION (suspm
ria). A temporary stop or suspension 
of a man's right; as when a seignory 
rent, &c. on account of the unity of 
possession thereof, and of the land 
out of which they issue, are not in 
elB/! for a time, but may be rmwd at 
Bome future time; and thus differs 
from an ertinguuh1llllnt, which would 
extinguish or annihilate it for ever. 
The word .wpension is also applied to 

the depriving of an ecclesiastic of the 
profits and privileges of his benefice. 
- Co. Lill. lib. 3, cap. 10, IeC. 559; 
CtnDIIl. 

Sus. PBR COLL. An abbreviation 
of the Latin words Iwpetlliatur per 
collum. The usage is on the trial of 
prisoners for the judge to sign the 
calendar or list of all the prisoners' 
names, with their separate judgment 
in the margin, which is left with tbe 
sheriff. Thus, for a capital felony it 
is written opposite to the prisoner's 
name, "let him be hanged by tbe 
neck," which, when the proceedings 
were in Latin, was abbreviated "'UI. 
per roll."-4 Bl. 403; Staundj. P. C. 
182. 

SWANIlIlOTBorSWAINlIlOTB. See 
tit. Swei"mote, Court of. 

SWBINlIlOTB, Court of. One of 
the forest courts so called. Its prin
cipal jurisdiction was to inquire into 
the oppressions and grievances com
mitted by the officers of the forest; 
and also to receive and try present
ments certified from the court of at
tachment against offenders in vert 
and venison. It was holden be
fore the verderers, as judges, by the 
steward of the sweinmote thrice in 
every year, the .weins or freeholders 
within the forest composing the jury. 
-3 Bl. 72. 

SYLVA CA!:DUA (coppicewood). In 
law includes every sort of wood, ex
cept gross wood of the age of twenty 
years, by which is meant the large 
wood used as timber; and such wood, 
if of the age of twenty years, is ex
empted from the payment of tithe. 
All other wood is liable to payment 
of tithes.-3 Bum', Ecc. Law, 452; 
Cro. Elia. 478; 1 Roll. Abr. 640, pl. 3; 
2 Ch. Pl. 320, 6th ed.; alat. 2 /If 3 
Edw.6, c. 13. 
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STKGBAPB(~~~~~~ S~ 
tit. Cllinlfrapll. 

T. 
TABLB RBNTS (rtddilUl ad men

IG"'~ Rents paid to bishops or reli
gious prelates, reserved or appro
priated to their table or housek~p
mg. Such rents paid in 'pen' or pro
vision of meat and drink were some
times called lordl4nd rents.- COIIIIl. 

TABLING OP FINBS. Themaking 
a table for every county where the 
king's writ runs, containing the con
tents of every jilll palllled in anyone 
term; 88 the name of the county, 
town, and place wherein the lands or 
tenements lay; the name of the de
mandant and deforceant, and of eyery 
manor named in the jim, &c.-Cowel. 

TACPRB.. An exemption from 
payments.-Cow.!l. 

TACItING MOBTGAGES. The 
doctrine of what is termed lacking 
mortgages may be thus explained. 
Suppose A. to have a mortgage on 
an estate for lOOOI., B., another mort
gage on the same estate for lOOOI., 
and C. another mortgage on the same 
estate for 5001.; sup~ose also that A. 
has the legal estate 10 the property, 
and that C. at the time of advancing 
the 500L had no notice of the mort
gage of B.: in this case if C. payoff 
A.'s mortgage and take an a8B~
ment or conveyance of it from him, 
C. having now the legal estate and 
first mortgage of A., may tack or an
nex his tbird mortgage to such first, 
to the postponement of B.'s second 
mortgage. This method, by which 
a third mortgag~ may obtain pri
ority over a second, is termed tacking. 
The result of C.'s tackillg in the above 
instance would be this; that in pay
ing the mortgages off, C.'s mortgage 

for 5001., though a third mortgage, 
would take precedence of B.'s se
cond; and supposing the estate so 
mortgaged to be worth no more than 
15001., C. would consequently take 
the whole, and both his mortgages 
would be satisfied, while B., the se
cond mortgagee, would get nothin~. 
It must however be observed that If 
A. had not the legal estate, or if at 
the time of C.'s advancing the 5001. 
he had notice of B.'s second mort
gage, then such second mortgage 
would then be preferred to C.'s 
mortgage for 5001., which is the third; 
because in tbat case C.'s eyes were 
open, and he took the mortgage witll 
the knowledge that another had a 
preference to him. The reason as
signed for a third mortgagee being 
thus able to gain priority over a se
cond is, that by ms obtaining the 
legal estate, he has both law and 
equity on his side, which supersede 
the equity of the second.-2 Chitty', 
RI. 160, no 9; Gray'. CII. Pro 67, 69; 
2 Cruiae, 200. 

TAIL (from the French taiUer, to 
cut or to carve). This word, used in 
conjunction With the word eslate, or 
the word fee, signifies an estate of 
inheritance, descendible to some par
ticular heirs only of the person to 
whom it is granted; in contradis
tinction to an estate in fee .implt, 
which is an estate descendible to the 
heirs general (without distinction) of 
the person to whom it is granted. 
An estate tail is of two kinds, gemral 
and .]llCia1. Wben lands are given 
to a man and the heirs of his body 
without any further restriction, this 
is called an estate tail general; be
cause how often soever such don~ in 
tail be married, his issue by every 
such marriage is capable of inheriting 
the estate taiL But if the gift is re
strained or limited to certain heirs of 
the donee's body, exclusive of others, 
as in the case of lands being given to 
a man and the heirs of his body on 
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Mary Au prt .. nt wif. to be begottm, 
this is an estate tail special, because 
the issue of the donee by any otha: 
wife is excluded. 

Estates tail are also distinguished 
into estate. tail male, and estat&! tail 
female. When lands are given to a 
person and the heirs mal. of his or 
her body, this is called an estate tail 
male, and to which the female heirs 
are not capable of inheriting. On 
the other hand, when lands are given 
to a person and the heirs female of 
his or her body, this is called an 
estate tail female, and to which the 
male heirs are not capable of inherit
ing. The person who holds an 
estate tail is termed a tenant in tail. 
And when a person grants lands to a 
man and his particular heirs in the 
manner above described (i. e. when 
he creates an estate tail), such per
son is said to entail his lands-l 
Cr/lUe. 78, 79; 2 BI. III ; La Termu 
de Ia Ley. 

TAINT. See tit. Attainder. 

TAXING, Feloniou" See tit. Lar
ceny. 

TAXING AN INQUISITION. Hold
ing an inquisition or inquiry. 

TAXING THB ASSIZBS. The 
judges in entering upon the duties 
entrusted to them under the ·com
mission of assize, and the other com
missions under or by virtue of which 
they act at the assizes, are said to 
.. take the assizes." See tits. Nisi 
Priu., Aui:u. 

. TAXING THB BBNBPIT OP THB 
ACT. Availing oneself of the bene
fit or advantage to be derived from 
the provisions of the 1 & 2 Vict. Co 
110, commonly called the II Insol
vent Act," which, amongst other 
things, entitled an imprisoned debtor 
to be discharged, on his compliance 
with the requirements of the statute, 

and upon consideration of his estate 
being transferred for the benefit of 
his creditors in general. The above 
act (though amended by 2 & 3 Vict. 
c. 39) is the last general act with re
gard to insolvency; but its provi
sions only perpetuate or correct a 
series of statutes, of which the first 
was 53 G. 3, c. 1 02,-Coo1ce', InlOl_t 
Law, xxxviii; 2 StBphen, BI. 215. 

TAXING UP A LBASB. Is the 
act of taking, accepting, or adopting 
a lease. As where the tenus of a 
lease have been agreed to, and the 
instrument itself has been prepared 
by the attorney of the lessor, the 
lessee in signing the counterpart, and 
receiving the lease from the lessor, is 
said to .. take it up." 

TALB or COUNT, The declara
tio~ in common law pleadings was 
anciently so called.-3 BI. 293. 

T ALBS. When by means of chal
lenges, or any other c·ause, a suffi
cient number of unexceptionable 
jurors does not appear at the trial, 
either party may pray a tales, as it is 
termed; that is, a supply of meA men 
as are summoned on the first l'anel, 
in order to make up the defiCIency. 
For this purpose a writ of det:em tal, •• 
octo tales. and the like, used to be 
issued to the sheriff at common law, 
and must be still so done at a trial at 
bar, if the jurors make default. But 
at the aWes or .&isi prius. by virtue 
of the statute 35 Hen. 8, c. 6, and 
other subsequent statutes, the judge 
is empowered at the prayer of either 
party to award a tales de circunutan
tillus of persons present in the court, 
to be joined to the other jurors to 
try the cause, who however are liable 
to the same challe~ as the prin
cipal jurors. This IS usually done 
till the legal number of twelve is 
completed,-3 BI. 364; 1 /rllt. 105. 

TALBSKBN. Men who make up 
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the deficif'ncy in the number of jurors 
when a tak. is awarded.-.Boote',Suit 
at LAID, 211. 

TALITBB PRoeBSSUK BST. 
When pleading the judgment of an 
inft'l'ior court the proceedings lre
liminary to such judgment, an on 
which the same was founded, must, 
to lOme extt'nt, appear in the plead
ing; but the rule is, that they may 
be a1le~ed with a lilliin' pro«lIum ed, 
i. e. With a general a88ertion that 
"1UC1& prtICHding. tD<!re had," instead 
of a detailed account of the proceed
ings themselves i thus, "that A. B. 
at a certain court, &c. held at, &c. 
levied his plaint against C. D. in a 
certain plea of, &c. for a cause of 
action ariaing within the jurisdiction, 
and thereupon .ucl& proceeding. wert! 

had that afterwards, &c. it was con
aidered by the said court that A. B. 
should recover against the said C. D." 
1 Wm •• Saund. 92, n. (2) i 2 Mod. 
102 i Cowp. 18 i Wil,." 122, 628, 
688 i Stepl&. PI. 369, 6t1& ell. 

TALLAGB (lIlliagium). This word 
is said to be used metaphoricall, for 
a share of a man's substance, p&1d by 
way of tribute, toll, or tax i being 
derived from the French taille, which 
signifies, says Cowel, a piece cut out 
of the whole.-COtDtl. 

TAM QUAM. See tit. Qui Tam 
Actiom, . 

TATR. A liberty claimed by the 
lords of manors in the counties of 
Norfolk and Suffolk, of having their 
tenants' flocks of sheep brought at 
night upon their own demesne 
ground, there to be folded for the ma
nuring of their land. - COtDtl. 

TAX, To. The act of taxing costs 
is 80 termed. See tit. Taxing COlIs. 

TAXATION OP COSTS, See tit. 
Taring CII$II. 

TAXING COSTS. There are cer
tain officers in the courts of common 
law who are appointed to examine 
the items in attorneys' bills, and to 
make such deductions as they think 
proper to be made i this proceSB of 
eX&1Uining the bills, and making the 
proper deductions, is technically 
called IIlring cosll. The officers who 
perform this duty are the masters of 
the respective courts, and when a 
master has 80 examined a bill (or 
taxed the CII$II, as it is termed), and 
has deducted the items which he has 
thought proper to disallow from the 
gro88 &1Uount, he marks down the 
remaining sum which is to be al
lowed, and this remaining sum, so 
certified to by the master, is thence 
called the mad".', allooatur. 

TBAK and THBAKB (from the 
Sax. tymatl, to teem or bring forth). 
A royalty granted by the king's 
charter to the lord of a manor, for 
the hearing, restraining, and judging 
bondmen, neifs, and villeins, with 
their children, goods, and chattels, 
in this court.-Cowtl. 

TBDING-PBNNY, Tet1&ing-Penny, 
or Tithing Penny. A small tax, tri
bute, or allowance paid to the sheriff 
from each tithing, towards the charge 
of keeping courts.-Couiel. 

TBLIWORC (from the Saxon tellan, 
to number, and tIIOI'C, work~ Work 
which the tenant was bound to do 
for his lord, for a stipulated number 
of days.- C_l. 

TBLLBRB. Four officers in the 
Exchequer so called, whose duty it 
was to receive all monies due to the 
king, and to give the clerk of the 
pell a bill to charge him therewith. 
They also paid all persons any mo
ney payable by the king, by warrant 
from the auditor of the receipt, and 
made weeklf and yearly books both 
of their receipts and payments, which 
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they delivered to the lord-treasurer. 
-CtlWl. See also next title. 

TELLERS in Parliammt. In the 
language of parliament the U Tellers" 
are the members of the house selected 
to count the numbers when a divi
sion takes place. In the House of 
Lords a division is effected by the 
.. non-contents" remaining within 
the bar, and the U contents" going 
below it; a teller being appointed 
for each party. In the Commons the 
U ayes" go into the lobby at one end 
of the house, and the .. noes" into a 
lobby at the other end, the house 
itself being left perfectly empty. The 
Speaker then appoints two tellers 
for each party, and of each two there 
is one for the ayes and one for the 
noes put together, in order that they 
may act as a check upon each other. 
On the return of the members into 
the house their names are ascertained 
by the clerks, who having in their 
hands alphabetical lists printed on 
large pieces of card-board, put a mark 
against the name of each as he 
passes. In this manner a division 
of a full house will be effected in 
little more than a quarter of an 
hour. 

TEMPORALITIES OF BISHOPS. 
See tit. Spi~itualilia of a Bishop. 

TBNANT (tmms, from tenere, to 
hold). This word conveys a much 
more comprehensive idea in the lan
guage of the law, than it does in its 
pOJ.lular sense. In popular language 
It IS used more particularly as op
posed to the word landlord; and al
ways seems to imply that the land 
or property is not the tenant', own, 
but belongs to some other person, of 
whom he immediately holds it. But 
in the language of the law every 
possessor of landed property is called 
a tenant, with reference to such pro
perty; and this, whether such landed 
property is absolutely his own, or 

whether he merely holds it under a 
lease for a certain number of years. 
The reason of it is, that almost all 
the real property of this kingdom is, 
by the policy of our laws, supposed 
to be granted by, dependent upon, 
and holden of some superior lord, in 
consideration of some service to be 
rendered to the lord by the tenant or 
possessor of thisl.roperty. Tenants 
are distinguishe , according to the 
nature of the estate which they hold, 
by appropriate and corresponding 
terms. Thus, a person who holds an 
estate in fee.simple is called, with 
reference to such lstate, a teMnl in 
fee-limp"; if the estate which a per
son holds is an estate tail, he is then 
called, with reference to such estate, 
a tenant in tail; if it is an estate for 
years, he is then called tenant for 
year., and so on. The word tenant, 
therefore, when applied to a persoll, 
always presupposes such person to be 
the holder or possessor of an estate 
of some kind or other, but what kind 
of estate it is cannot be determined 
without some additional adjuncts be
ing associated with the word tenant; 
as the words .. in fee Ample," U in 
tail," "fur lif.," "fM year.," &c. 
which at once define the extent of 
interest which the tenant has in the 
lands or tenements. For further in
formation on this subject the reader 
is referred to title Ellate. 

TBNANTS IN COMMON. They are 
generally defined to be such as hold 
by several and distinct titles, but by 
unity of possession, because none 
knows his own severalty, and there
fore they all occupy promiscuously. 
-2 Bl. 180; see also tit. Estate. 

TBNANTS BY THB CURTBSY. 
See tit. CurtelY rf England; also tit. 
Estate. 

TBNANT AT SUFFBRANCB. See 
tit. S"jfBrance. 
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TBNANT AT WILL. See tit. Will 
LtaUat. 

TENANT IN TAIL. See tit. Tail. 

TBNANT IN TAIL APTBR pos
SIBILITY OF IauB BXTINCT. The 
meaning of this title may be thus 
explained. Supposing lands to be 
given to a man and the heirs of his 
body on Mary his present wife to be 
begotten; such a man, with refer
ence to the lands which he holds in 
luch a restricted form, is called a 
tenant in taiL Now, if his wife Mary 
should hsppen to die without leaving 
i88ue, or having left issue, such issue 
should die also, he would then be 
called a Una", ill tail after poaibili,y 
ojWIU "nnet; that is, the possibility 
of his having issue which could in
herit the lands, would, on account of 
the death of his wife, be extinct, or 
extinguished; or, in other words, 
such a possibility could no longer 
exist, because Mary his wife, who 
was the only source from which he 
could derive issue capable of inherit
ing according to the terms of the gift, 
was dead, and therefore he would 
now be a tenant in tail after the pos
sibility of his having issue (that is, 
by his wife Mary) had become ex
tinct. 

TBNANT TO THB PR..BCIPB. See 
tit. Recovery. 

TBND or TBNDB. Seems to bear 
nearly the same meaning as the word 
Ullder ; and signifies to offer, show 
forth, or to endeavour; as to tend 
the estate of the party of the de
mandant; to und an averment, a 
traverse, &c.-CoweL 

TBNDBR IssuB. See tit. Terulrr
ing lUlU. 

TBNDBR, Plea oj. Signifies a 
plea by which the defendant alleges 
that he has been always ready to pay 

the debt demanded, and before the 
commencement of the action tendered 
it to the plaintiff, and now brings it 
into court ready to be paid to him, 
&c.-Stephl1l on Pleading, 247. 

TBNDBRING IssuE. If in the 
pleadings in an action the defendant 
trailer'" or denies some allegation of 
fact put forward by the plaintiff in 
his declaration or other pleading, it 
is evident that a question is at once 
raised between the parties as to the 
existence or non-existence, truth or 
falseness, of the fact to which the 
traverse or denial was addressed. A 
question being thus raised, or in 
other words the parties having ar
rived at a specific point, or matter 
affirmed on one side and denied on 
the other, the defendant (as the party 
traversing) is obliged to offer to refer 
this question to the proper mode of 
trial, which he does by annexing to 
the traverse an appropriate fonnula 
indicative of such offer, and in 80 

doing he is said to "tender WII •. " 
Where the question for trial is one 
of fact, the formula is simply as fol
lows: "and of this the defendant 
puts himself upon the country," &c. 
meaning that, with regard to the 
question in issue, he throws himself 
upon a jury of his country. It must 
be observed, however, that other 
issues besides those of fact are fre
quently tendered.-Steph. PI. 69, 60, 
6th ,d. See also tit. l"IU. 

TBNBKBNT (uRMllentlml). This 
word has a very comprehensive sig
nification in law, including within 
its compass every species ofreal pro
perty wbich may be held, or in re
spect of which a 'person may be a 
Unant. The word IS used in the fol
lowing manner by Blackstone. Al
most all the real property of this 
kingdom is by the poliCy 01 our laws 
supposed to be granted by, depen
dent upon, and hDlde" of some supe
rior lord, by and in consideration of 
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certain services to be rendered to tbe 
lord by the tenant or pOBBe&BOr of his 
property. The thing holden is, 
therefore, styled a tenement, the pos
sessors thereof fenanta, and the man
ner of their poBBe&Sion a tenul'8.-2 
BI.69. 

TBNBHBNTARYLAN~ The~ 
nementary or tenemental lands were 
those lands which the Saxons dis
tributed among their tenants, as d.is
tinguished from those lands whIch 
the lords retained in their own hands 
for the necessary use of their families, 
and which were called demcl1Ul lands. 
-2 BI. 90; Cow,l. 

TBNElIlENTIS LBGATIs, A writ 
that lay in the City of London and 
otht'l' corporations (where there was 
a custom that men might devise tene
ments as well as goods and chattels 
by their last will) for hearing and 
determining any controversy respect
ingthesame.-COWII; Reg. Orig. 244. 

TBNENDl1l1l. That formal part of 
a deed which is characterised by the 
words .. to hold." It was formerly 
used to express the tenure by which 
the estate granted was to be held; 
but since all freehold tenures have 
been converted into socage, the te
nendum is of no further use, and is 
therefore joined to the hobendum.-4 
Crui", 26. 

TBNBNTIBl1S IN ASSIS.A. NON 
ONERANDIB. A writ that lal for 
him to whom a disseisor had aliened 
the land of which he had disseised 
another, that he might not be mo
lested for the damages, if the dis
seisor had wherewith to satisfy them 
himsel£-R,g. of Writs, 214; Cuwel. 

TBNORB INDICTAHBNTI HIT
TENDO. A writ by which the re
cord of an indictment. and the process 
thereupon, was called out of another 
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court into the Chancery.-R,g. of 
Writ., 69; COWIl. 

TBNSARY. A rate for the repair 
of a prison, taken by the corporation 
of Onoestry of all the inhabitants of 
the town who are not burgesses.
Griffith v. Williams, 1 Wils. 338. 

TBNTBRDEN'S ACT, Lurd. The 
9th Geo. 4, c. 14, is so called, which 
is declared to be .. An Act for ren
dering a written Memorandum ne
cessary to the Validity of certain 
Promises and Engagements." As to 
the construction and effect of this 
statute, see 2 Wms. Saund. 64 g, 
n. (c). 

TBNTHS (decime). Tenths and 
fifteenths were temporary aids is
suing out of personal property, and 
granted to the king by parliament. 
They were formerly the real tenth or 
fifteenth part of all the moveables 
belonging to the subject; when such 
moveable or personal estates were a 
very different, and much less consi
derable thing than they usually 
are at this day. Ecclesiastical tenth. 
were the tenth part of the annual 
profit of each living which, with the 
first fruits (or the first year's profit of 
the living), Wll$ claimed by the Holy 
See from the clergy of the English 
Church, under the supposed autho
rity of that precept of the Levitical 
law which directs that the Levites 
should offer the tenth part of their 
tithes as a heave-offering to the Lord, 
and give it to Aaron the high priest." 
At the time of the ReformatIon the 
clergy continued to pay the same 
tax, but then paid it to the king, who 
had become head of the church, but 
in the time of Queen Anne that mo
narch abandoned this source of re
venue and allotted it to trustees for 
the purpose of augmenti~ poor 
livings.-l Bl. 284, 6. See tit. First 
Fruits. 
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TBIIU •• (tellura, from tell"." to ~ the period of feudal rigour have 
hold). Tenure aignifies the B)'8tem I' merged. This outline may, per
of holding Janda or tenementll in auh- ': hapa, II1lfIice to convey to the mind 
ordination to lOme auperior, and I· of the reader a general idea of the 
which in the feudal ages w" the 11 nature of tenure. The nature of the 
leading characteristic of real pro- I diff_t IciRdI of tenure will be found 
perty. The king, wbo w .. at once under their respective titlea.-Hayn, 
the lIOurce of property and the foun-I' Conwy. 6; 1 CruiN, 1 to 62; 2 Bl. 
tain of justice and bonour, had be- 69. 
IItoWed large territories on the great 
barona who immediately lIurrounded TBRM (t_UIIU). The word term 
the throne, and these again had dis- is commonly used in two &enllell; 1st, 
tributed his bounty through the as signifying tbose folD' periods of the 
channels of their numerous depend- year during wbich the courts at West
anta. In legal contemplation at minster sit to hear and determine 
least, all the landowners of the king- pointll of law, and transact other legal 
dom had thus derived their estates. business of importance. and called 
On this hypotbesis, so consonant to respectively Hilary, Easter, Trinity, 
the genius and history of feuds, the and Michaelmas Terms; and 2nd, 
system of tenures w .. built; a system as signifying the bounds, limitation, 
which linked every feudatory, by a or extent of time for which an estate 
chain more or less extended, to the is granted. Thus when a man holds 
crown, and rendered his fief even- an estate for any limited or specific 
tually liable to resumption by the number of years, he is said to hold it 
sovereign power, from which it had, for a '- of years, and he himself is 
or was asaumed to have, originally called, with reference to the term he 
emanated. The nature of the tenure, so holds, tbe tnmO't' of tbe term. A 
or in other words the manner in which term of years, considered as an estate 
lands were held, was characterized or interest in lands, is but a particle 
by appropriate terms; thus, lands or portion of some larger or greater 
held by the honourable tenure of estate or interest in the same lands, 
military service, that is, in considera- and hence is, with reference to such 
tion of attending or assisting the larger estate, termed a particular es
lord in the wars, &c. was distin- tate. The largest estate or interest 
guisbed by the corresponding term of which a person can have is obviously 
fenure by knight .nct, &c. Out of the entire ownership or inheritance, 
this system arose the relation of lord which may be termed the root or 
and vassal, corresponding to a certain stock from which all particular es
extent with the landlord and tenant tates or limited interests in the same 
of the present age. To this system lands are derived. A term of years 
we may also refer the origin of the is said to be either outstanding or in 
present legal assumption, that every grou, or attmdant Upo1I the inhBl·ilunr,. 
possessor of real property is a tmant I t is outstanding or in gross, when it 
10 respect of that property; that is, is unattached or disconnected witb 
he is still considered .. holding it of the estate or inheritance, as where 
some superior lord, and therefore is it is in tbe hands of some tbird party 
a tenant in reference to such lord. having no interest in tbe inheritance; 
To this s;ystem may also be referred it is attendant, when vested in some 
the OriglO of tbe present fruhold trustee in trust for the owner of the 
and CDpyhold tenures; into the one inheritance. Thus, supposing A. to 
or the other of which nearly all the be the owner of the inheritance, and 
various tenures which existed during to have occasion for a loan of £1000, 
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whicb B. is willing to advance: A. 
leases the land to B. for a term of 
1000 years, not reserving any rent, 
or reserving only a nominal rent, the 
lease containing a clause that if A. 
repays the £1000, with interest to 
B. on a given day, the term shall 
cease;- the payment is not in fact 
made on tbe day, so that the clause 
becomes wholly nugatory; but on a 
subsequent day, A. pays B. the prin
cipal and interest. What is now to 
become witb the term? Tbe pur
pose for which it was granted has 
been satisfied, but still tbe term con
tinues to exist, and resides in B., 
who by virtue thereof is entitled in 
a court of law to recover the posses
sion of the land for the remaining 
portion of the term. In point of 
conscience, it is true that B. ought 
to restore, and in a court of equity 
he would be compelled to restore, the 
land to A. The only mode therefore 
of withdrawing from B. the legal 
ownership in the land, which he has 
now in an equitable point of view no 
longer any right to enjoy, is either 
to induce B. to surrender the term 
to A., by which, by the operation of 
a legal doctrine termed "merger," 
the term would be absorbed in the 
inheritance, and cease to have any 
continued existence; or to procure 
him to make a transfer or assignment 
of his interest in the term to some 
third party as a trustee for A., to the 
intent that such third party shall 
hold th... term solely for the benefit 
of A.'s inheritance. This latter 
course is that which for many rea
sons is frequently had recourse to in 
preference to the former, and when . 
a term has been thus transferred or 
assigned, it is technically said to 
.. attend upon the inheritance," be
cause whosoever becomes entitled to 
the inheritance would be equitably 
entitled to such term as belonging to 
it, and the term itself is thence called 
an .. attendant term." See the sub
jectclearly and ably treated in Hayes' 

Pop. View of the Law of Real Pro
perty, p. 66. 

TBRM FBB or TBRMAGB FBB. 
A small fee or allowance which an 
attorney in a cause is entitled to for 
every term in which any step is taken 
in the cause, from the time of the 
delivery of the declaration until final 
judgment. The term for this purpose 
is considered as including the fol
lowing vacation, so that if any step 
in the cause be taken between one 
term and another, as for instance be
tween Michaelmas and Hilary Terms, 
i. e. in Michaelmas Vacation, he will 
be entitled to his fee for Michaelmas 
Term the same as if the step had 
been actually taken in the term it
self. Th ... amount of the fee varies 
from 13,. to 1L-Bag. Pro 203; Arch. 
Pr.; L11Sh's Pro 

TBRM IN GROSS. See tit. Term. 

TERM PROBATORY. Is the time 
given to a party propounding a libel 
or allegation in a SUlt in the ecclesi
astical courts, to examine his wit
nesses and prove the facts he has set 
forth in his pleading. This period 
for examining witnesses is limited, 
by the orders of court Luter Term, 
1837, from the bye-day of one term 
to the lst session of the following 
term, but the court is frequently re
quested to allot further time, or, in 
the language of these courts, .. to ex
tend the term probatory." - Rogers' 
Ecc. Law, 381; 1 Hagg. App. No.1; 
4 Hagg. 96. 

TBRMINUM QUI PRBTBRIIT, 
Writ of Entry ad. A writ which lies for 
the reversioner, when the possession 
is withheld by the lessee or a stranger, 
after the determination of a lease for 
years.-3 Chilly'. BL 183. 

TERMOR. See tit. Term. 

TERRA BXTBNDBNDA. A writ 
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directed to the _heator, &c. c0m
manding him to inquire and find out 
the true yearly value of any land, &c. 
by the oath of twelve men, and to 
certify the unl into the chancery.
CowL 

TBRRB-TBl'AXT, TBaTBXAliT <""',, tmmJ). He who is literally in 
the occupation or poaeeuion of the 
land, 88 distinguished from the mere 
owner of the same.-2 BI. 91, 328. 

TBRalS, Boxls BT CATALLIS 
IlBBABBXDI8 POST PUaGATIONEJI. 
A writ that lay for a clerk to recover 
hialands, goods, or chattels, formerly 
seized, after he had cleared himself 
of that felony or s~icion of which 
he had been convicted, and delivered 
to his ordinary to be purged.-lUg. 
Orig. 68; Cowl. 

TERRIS BT CATALLIS TENTIS 
ULTRA DBBITDJI LBV ATDJI. A 
judicial writ for the restoring of lands 
or goods to a debtor who is distrained 
beyond the amount of his debt.
COID'1. 

TBRRIS LIBEaANDIs. A writ 
that lay for a man convicted by at
taint, to bring the record and process 
before the king, and to take a fine 
for his imprisonment, to deliver him 
his lands and tenements again, and 
to release him of the strip and waste. 
I t also lay to deliver lands to the 
heir after homage and relief per
formed.-R'g. Orig. 232, 313; Cowl. 

TBST AND CORPORATION ACTS. 
Were acts passed for the better secu
rinlf the established church against 
perils from nonconformists of all de
nominations, infidels, Turks, Jews, 
heretics, papists and sectaries; by 
the latter of which no person could 
be legally elected to any office re
lating to the government of any city 
or corporation, unless within a twelve-

month before he had received the sa
crament of the Lord's Supper accord
ing to the rites of the Church of Eng
land; and he _also enjoined to take 
the oaths of allegiance and supre
macy at the same time that he took 
the oath of office. The tell act directed. 
all officers civil and military to take 
the oaths and make the declaration 
against transubstantiation in any of 
the king's courts at Westminster, or 
at the quarter _ions, within six 
calendar months after their admis
sion, and also within the same time 
to receive the sacrament of the Lord's 
Supper, according to the usage of 
the Church of England, in BOme 
public church immediately after di
vine service and sermon, and to de
liver into court a certificate thereof, 
signed by the minister and church
warden, and also to prove the same 
by two credible witnesses, upon for
feiture of 6001. and disability to hold 
the office.-4 CII. BI. 68, 69. 

TESTA DE NEVIL. An ancient 
and authentic record in the custody 
of the Iring's remembrancer in the 
exchequer, said to be compiled by 
Jollan d. N,vil, a justice itinerant in 
the 18 and 24 of H. 3, containing an 
account of all lands held in grand or 
petty serjeanty, with fees and es
cheats to the king.-Cowl. 

TESTAJlENT. See tit. Will. 

TESTAJlENTARY CAUSES. Are 
causes that are cognizable in the ec
clesiastical courts concerning last 
wills and testsments.-3 Bt. 96. 

TBSTAJlBNTAIlY GUARDIAN. A 
person appointed by a father in his 
last will and tellament to be the guar
dian of his child until it should at
tain the age of twenty-one yeara.-
2 Bt. 88. 

TBSTATOIl. The person who 
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makes a will or lelfGment is 80 called. 
See also tit. InfelfGj •• 

TESTA.TUM. When a writ of ex
ecution has been directed to a sheriff 
of a county, and that sberifF returns 
that there are no goods of the de
fendant in his bailiwick, then a se
cond writ, reciting this former writ 
and the sberifF's return to the same, 
may be directed to the sberifF of some 
otber county wherein the defendant 
is sUPllosed to have goods, command
ing him to make execution of the 
same; and this second writ is called 
a Ie"atum writ, from the words in 
whicb the writ is concluded, viz. 
.. Whereupon, on bebalf of tbe said 
plaintiff, it is lestified in our said court 
that the said defendant has goods, 
&c. within your bailiwick."-I.ircla. 
Pract.576. 

TESTB. The Ie.Ie of a writ is tbat 
clause at the bottom of a writ be
ginning witb the word .. witnln." 
When, therefore, a writ is said to be 
t"tId in the name of such or sucb a 
a judge, it means that it is wit_d 
in his name. 

TBSTES, Proof of Will pIf'. When 
the validity of a will is contested, 
the executor, instead of proving it 
in the common form, i. e. upon his 
own oath simply, before the ordinary 
or surrogate, proves it per Ie"., (by 
witnesses). Wben a will is 80 proved, 
two witnesses are indiapensab1e; al
tbougb it does not appear to be ne
cessary that they should have read 
the will, or even heard it read, pro
vided they can depose on oath tbat 
the testator declared that the writing 
produced was bis last will and testa
ment, or that he duly executed the 
same in their presence.-4 Bum', 
Eccl. Law, 205; Godul.66; Toll. Ez. 
57; 2 B1.50S. 

TBSTBS, Trial per. Is a trial bad 
before a judge without the interven-

tion of a jury; in which the judge 
is left to form in his own breast his 
sentence upon the credit of the wit
nesses examined; but this mode of 
trial, altbougb common to tbe civil 
law, is seldom resorted to in the prac
tice of the common law.-3 Cia. BI. 
336, and n. (4). 

TBSTIMON IA.L. A certificate 
under tile hands of a justice of the 
peace testifying the place and time, 
wben and wbere a soldier or mariner 
landed, and the place of his dwelling 
and birth, wbither he is to pass.
COID.l; 3 1n.t. S5. 

THA.NA.GB. See tit. Thaftl. 

THA.NB (from tbe Sax. thenian, to 
minister). Thanes were those im
portant personages who attended the 
English Saxon kings in their courts, 
and who held tbeir lands immediately 
of those kings. That portion of the 
king's land of whicb a tl,an. was the 
ruler or governor, was termed" than
age qf the kiflg;" and such lands as 
the Saxon kings granted by charter 
to their thanes were denominated 
.. tha,,, lands." - Cowe/. 

THBPT (furtum). See tit. Lar
ceny. 

THEPT-BOTE. The offence of 
theft-bole arises by a party who has 
been robbed and knows the felon, 
taking his goods again, or receiving 
other amends upon agreement not to 
prosecute.-4 l:lI. 133. 

THBLONIO RA.TIONA.BILI HA.
BBNDO PRO DOMINIS HA.BBNTIBU8 
DOMINICA. RBGIS A.D FIRM A.M. A 
writ that lay for him who had any 
portion of the king's demesne in fee
farm, to recoverreasonable toll olthe 
king's tenants there, if his demesne 
had been accustomed to be tolled.
Reg. Orig. S7; Cowel. 
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TBBLOl'fIUII or BBBVB 88-
BRNDI QUIBTI DB TBBLONIO. A 
writ which lay for the citizens of any 
city, or the bur~8 of any town, 
that have a charter or prescription 
to free them from toll, against the 
officers of any town or market, who 
would constrain them to pay toU on 
their merchandize contrary to such 
grant or prescription.-F. N. B. 226. 

TBEJI[lI[AGIUJI[. A duty or ac· 
knowledgment paid by inferior te
nants in respect of theme or team.
Core.l. 

TBBTBINGA. A tithing; and 
thething·mannUl a tithing-man.
Cowel. 

TBIRDBOROW. An officer in 
former times, corresponding with the 
constable of the present day.-Cowel. 

THIRDINGS. The third part of 
the corn or grain growing on the 
ground at the tenant's death, which 
is due to the lord as a heriot within 
a certain manor in the county of 
Hereford. - COWII. 

TBRITBING (tllrithingum). In 
the Statute of Merton signifies a 
court which consists of three or four 
hundreds.-2 In.t. 99. 

TIDING-PBNNY or TITBING
PBNNY. A tribute or small pay
ment to the sheriff from each tithing 
towards defraying the l'xpenses of 
keeping courts.-Cowel. 

TIMBBR TRBBS. In a legal sense, 
timber tree. include oak, ash, and elm. 
In some places, however, by local 
custom, where other trees are com
monly used for building, they are on 
that account considered as timber.-
2 BI. 281. 

TIMBRRLODB. A service which 
some tenants were bound to perform 

to their lords of carrying felled timber 
from the woods to the lord's house. 
-Cowel. 

TIME OUT OP MIND. Any period 
anterior to the reign of Richard 1.
Bract. 1.2, c. 22; 3 Lev. 160. See 
also tit. ugal Memory. 

TINBWALD. The ancient par
liament or annual convention of the 
Isle of Man.-Cowel. 

TINPIlNNY. A customary tribute 
paid to the tithing-man to support 
the trouble and expenses of his of
fice.-Cowel. 

TIPSTAFF. Tipstsves are officers 
appointed by the marshal of the 
King's Bench prison, and in the 
Common Pleas and Exchequer by 
the warden of the Fleet, who attend 
the king's courts with a staff or rod 
tipt with silver, and take into their 
charge all prisoners committed by 
the -court.-l Arch. Prac. 27; Cowel. 

TITBBS (dtcin.e, from the Saxon 
teotha, i. e. tenth). A species of in
corporeal hereditsments, defined to 
be the tenth part of the increase 
yearly arising and renewing from the 
profits of lands, the stock upon lands, 
and the personal industry of the in
habitants; the first species being 
usually called p1'edial, and consisting 
of corn, grass, hops, wood and the 
like: the second mixed, as of wool, 
milk, pigs, &c., consisting, it will be 
observed, of natural products, but 
nurtured and preserved in part by 
the care of man: the third perIORal, 
as of manual occupations, trades, 
fisheries and the like. The distinc
tion between PI'edial and mi:t:ed tithes 
is, that predial tithes (so called from 
p1'trdi .. m, a farm) are those which 
arise immediately from the soil, either 
with or without the intervention of 
human industry; and mi:t:ed are those 
which arise immediately through th~ 

DigitIZed by Google 



TIT ( 409 ) l'IT 

increase or other produce of animals 
which receive their nutriment from 
the earth, and its fruits. Personal 
tithes are so called because they arise 
entirely from the personal industry of 
man. In additioll to this distinCtion, 
tithes have been divided into two 
classes, viz. great and small; the 
former comprehending in general the 
tithes of com, peas, beans, hay and 
wood; the latter all other predial, 
together with all personal and mixed 
tithes. Tithes are great or smaIl ac
cording to the nature of the things 
which yield the tithe, without refer
ence to the quantity. Thus clover 
grass made into hay is of the nature 
of all other grass made into hay, and 
consequently is a great tithe; but if 
left for seed, its nature becomes al
tered, and, like other seed, it becomes 
a small tithe.-2 Cllit. Bl. 24, atld 
n.6; Cowel. 

TITHING (til hitlgum, from the Sax. 
teothllRge, which signifies a set of ten 
men aPl'ointed to any office). One 
of the CIvil divisions of the territory 
of this country, being a portion of 
that greater division called a hun
dred; it was so called because ten 
freeholders with their families com
posed one. It is said that they were 
all knit together in one society, and 
bound to the king for the peaceable 
behaviour of each other. In each 
of these societies there was one chief 
or principal person, who from his 
office was called teothing.man, now 
tithing-man.-MiTT. c I, sec. 3; 1 Bl. 
114; Cowel. 

TITHING-MAN. During the 
Saxon times tbe officer who was ap
pointed to preside over tithings and 
to examine and determine all causes 
of small importance between the in
habitants of adjacent tithings was so 
called. In the present day, however, 
Cithitlg-_ are Ii. kind of constables 
elected by parishes, and sworn in 
their offices in the court leet, and 

sometimes by justices of the peace, 
&c.-I BI.114, n. 31, 32; Cowel. 

TITLB (tituIUl). This word may 
be defined generally to be the evi
dence of the rijrbt which a person has 
to tbe possessIon of property. The 
word title certainly does not merely 
signify the right whicb a person bas 
to the possession of property, because 
there are many instances in which 
a person may bave tbe right to tbe 
possession of property, and at the 
same time bave no title to the same. 
In its ordinary legal acceptation. 
bowever, it generally seems to imply 
a righ t of possession also. It there
fore appears on the whole to signify 
the outward evidence of the right, 
ratber than the mere right itself: 
Thus, when it is said that the " most 
imperfect degree of title consists in 
the mere naked possession or actual 
occupation of an estate," it means 
that the mere circumstance of occu
pying the estate is not evidence of 
the occupier's rigbt to such posses
sion. The word- is defined by Sir 
Edward Coke thus: "Titulu. est 

justa caUla possidendi id quod nostrum 
est."-I llist. 346. 

TITLB DEBDS. See Abstract of 
Title. 

TITLB OP A SOUGH. See tit. 
Sough. 

TITLBS OP CLBRGYMBN. Before 
a candidate for holy orders can be 
ordained, he must obtain wbat is 
termed a title; which is either an 
appointlnent to a benefice actually 
vacant, or to a curacy, and also a 
letter from tbe clergyman wbo gives 
the title, signifying the reason wbich 
obliges him to appoint a curate.
Eccl. Leg. Guide, 4. 

TITLB OP ENTRY. -The right or 
title to enter upon lands. Thus, 
when one seised of land in fee makes 

T 
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fth sam n c itio 
condition is afterwllJ't18 

th feoff has title t 
e la .1. 

T T um A etI8 e, 
the sIte or piece 0 gruund on whic 
a me88lllllJe has stood: and the owner 
of ft I erm a t an We 
Symb.; CI1IDtI. 

T PTX tit. oft. 

T BR ION CT Th tat. 
Will & M. st. I, c. 18, or exempting 
the nrotestant diBBenters from the 
pen es certa la is s all 
-4 BI. 62, 63. 

T L L. Thi wor has rio 
significations. When used as a verb 
t s ifie 0 to efe or 

10 o 
f ass ov he of otb n 
a way not a hIghway (Vin. Abr. tit. 
Toll (A ) ) i or Cor the passage over 
t priv fe br e, of 0-

ther.-Sid. 464; 1 M • .!r W. 19; 8 
A .!r E 16 N.!r P 76 

TOLLAGB. See tit. Tallage. 

TOLT (tolta). A writ by which a 
c ed ndi in ou aro is 
removed to the county cour It 80 

sometimes signifies a tribute or ex
a n. ld. t. B .fol ; C I. 

ONN B nna m). A ty 
imposed by parliament upon mer
ch dise exported and im orted ac
c ng ac ain eu nery 
tun.-I BI. 316; Cowel. 

take away; thus, to to the entry sig T 
nifies to deny or take away the right ORT (tortus). A wrong or injury. 

P on ctio are fund d eith r 
of try. he use s a un 0 ontr II 0 OR t. e I r 
signifies either a liberty to buy or signify such wrongs as are in their 
sell . thi he cin f a ano 
or a ibu or c om id la n re tin sha fr e 
sage.-Cowel' L6I Terme. de la ey'l breac?es of contract, ~nd ar~ 0 en 
I M .!r '19 ' mentIOned as of th~ee kmds, VIZ. non-

fe nle th mls n toe 
TOLL THOROUGH. Is a toll or I aC.t which a man. is bound to do; 

pay nt c me r p ng r t mala, or 1m ope rfo 
public highway. -- Wille., 116; lOla of e wh he ~y I 
B. • 6 I M Ilf W 19· 3 Bu fully ~o; or, maljeazance, bemlS the 
140 'co mls I of me wh IS 

sitlvely unlawful. Actions oun ed 
T L-T a t pay Ie upon tort are sometimes described as 

the adventurers m the tin mmes 0 ae. ns de ,i. distl tio 
the owner of the freehold, or to the I actions ex contl'act/" whIch arefoun~ed 
ord the ano her th in u co act. The rms f ac n 

whence the tin is gotten, lies. In the 1 g . rail un up tort e tr , 
ari of A es, ar B dmi detmue, trespass, t~espass on the case, 
he -ti mo d t ne een an rep n; hIls ebt, um t 

part of all the tin obtained.-- Rex v. 1 and covenant, bemg founded on ~on-
rhe IuJb tl t. el, T. tract belong to the class of achons 

480 te ed COR ctu. I C Pl 
• Step. BI. 460. 

T L T VE E. a d 
manded for passing over the private 1 
oil an er ' m. D'g. ' Toll 
.), r a uty ich m pa I 

TORTPEASOR (Fr. torifulSeur). A 
wr god ,0 tre asser -Co 2, 
pa p.3 
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TORTURB. See tit. Pain fur" et 
dllr,. 

TOTIBS QUOTIBS. As often as. 
19 Car. 2, c. 4. 

TOTTBD. A debt to the king was 
said to be totted when the foreign ap
poser or other officer in the exche
quer noted it to be good, by writing 
the word tot to it, viz. tot pecunia: regi 
debitur.-COWBI. 

TOURN. See tit. Sheriff'. Toum. 

TOUT TBMPS PRIST (at all "mea 
ready). Words used by the defendant 
in a plea of tender (to an action 
brought against him for a debt) to 
the effect that he has always been 
ready and still is ready to discharge 
it, " tout temp. prist ef uncure prill." 
-3 Bl. 303. See tit. T17,der. 

TOWN CA USB. Is a cause in 
which the venue is laid and the trial 
takes place at the nisi prius sittings 
in London or Middlesex. See tit. 
COllntry Cause. 

TRANSCRIPTO PBDBS FINIS LB
VATI MITTBNDO IN CANCBLLA
RIUM. A writ for the certifying the 
foot of a fine levied before jll.fieer in 
'yre, &c. into the chancery.-Reg. 
Orig. 669 i COWBI. 

TRANSCRIPTO RBCOGNITIONIS 
FACTlB CORAM lUSTICIARIIS ITI
NBRANTIBUS. A writ for certifying 
a recognizance taken before jusnce. 
in eyre into the chancery.-Reg. Orig. 
162; Cowel. 

TRANSFBRRING USBS INTO POS
SBSSION. See tit. Use. 

TRANSGRBSSIONB. A writ com
monly called a writ or action of tres
pass.-Cowel; F. N. B. 114. 

TRANSITORY ACTIONS. Actions 

are said to be either local or tranaitury j 
an action is local when all the prin
cipal facts on which it is founded are 
of a local character and carry with 
them the idea of some certain place i 
these are generally such as relate to 
realty. An action is termed vamitory, 
when the principal fact on which it 
is founded is of a transitory kind, and 
migbt be supposed to have happened 
anywhere i and therefore all actions 
founded on debts, contracts, and such 
other matters relating to the person 
or personal property, come under this 
denomination.-Step. on Plead. 316, 
317. 

TRANSLATION (trana/ano). This 
word as applied to a bishop signifies 
removing him from one diocese to 
another.-Cunningham. 

TRA VBRSB (from the Fr. traverser, . 
to cross, or oppose). In tbe language 
of pleading signifies a denial. Thus, 
when a defendant denies any material 
allegation offact in the plaintiff's de
claration, he is said to traver" it, and 
tbe plea itsl'lf is tbence frequently 
termed a traverse. Besides the com
mon traverse, as explained above, 
there is one of occasional occurrence 
termed a special traverse, or traverse 
with an ab.gue hoc. This, instead of 
being framed in the shape of a simple 
denial, consists ordinarily of two 
brancbes, one involving the intro
duction of new affirmative matter, 
which inferentially or argumenta
tively denies the disputed allegation 
of fact upon wbich the defendant 
purposes raising an issue i the other, 
consisting of a direct denial of such 
allegation of fact.- See tit. Special 
Traver,,; also tit. Absque Hoc. 

TRAVBRSB OF AN INDICTMBNT. 
The word traverse, as applied to an 
indictment, has tbe same import as 
when applied to a declaration i sig. 
nifying to contradict or denr some 
principal matter of fact therem: as, 

T2 
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in a presentment against a person for 
a highway overflowed with water, for 
default of scouring a ditch, &c., he 
may allege that there is no highway, 
or that the ditch was sufficiently 
scoured.-4 81. 301; COIN/. See tiL 
Traver ... 

TaAvBuB OP AN OPPICB. The 
proving that an inquisition made of 
lands or goods by the escheator is 
defective and untruly made.-Kitchin, 
227. 

'l'aA YLBA.8TON. A writ of in
quisition so called, which was iBBued 
by Edward the First against intruders 
on other men's lands, and againat 
various other offendera.- C_I. 

TaBA.80N (!rom the Fr. tr/lhir, to 
betray). In its general signification 
signifies a breach of faith, and is dis
tinguished into petie and high treason. 
The crime of peti t treason arises 
whenever a superior reposes confi
dence in a subject or mferior, be
tween whom and himself there sub
sists a natural, a civil, or even a spi
ritual relation, and the inferior so 
abuses that confidence, and fo~ts 
the obligationa of duty, subjection, 
and allegiance, as to destroy the life 
of any such superior or lord. Such 
are the crimes of a wife killing her 
lord or husband, a servant his lord 
or master, and an ecclesiastic his 
lord or ordinary. But when disloy
alty attacks even majesty itself, it is 
then called by way of eminent dis
tinction high trealD1l. This crime 
arises whenever a man doth compass 
or imagine the death of our lord the 
king, or of our lady the queen, or of 
their eldest son and heir; or if a man 
do violate the king's comI?anion, or 
the eldest daughter unmarned, or the 
wife of the king's eldest son and 
heir; or if a man do levy war against 
our lord the king in his realm, or be 
adherent to the king's enemies in his 
realm, giving to them aid and com-

fort in the realm or elsewhere, and 
such like. - 4 81. 76; Ma". Crim. 
LaID,397. 

TaBAsuaBa's RBKBKBBANCBR. 
See tiL Rememlmzncer •• 

TRBASURB-TROVB (thel/JurUl in. 
ventUl). - Any money, coin, gold, 
silver, plate, or bullion found hidden 
in the earth, the OWDer thereof being 
unknown. Such kind of treasure in 
general belongs to the king and fonus 
one of the sources of his revenue. 
When however it is found in the sea, 
or Uporl the earth, it does not belong 
to the king, but to the finder in case 
no owner appears. In many cases 
trealUTe-trove belongs to the lord of 
the manor, within whose limits it 
was found, by special grant or pre
scription.-l Bl. 296; CoweL 

TRBASURY BBNCH. In the 
House of Commons the first row of 
seats on the right hand oCthe speaker 
is so called, because occupied by the 
first lord of the Treasury or princi pal 
ministers of the crown. 

TRBBLB COSTS. Are three times 
the amount of the costs incurred by 
a party in an action, and the payment 
of such costs is by various statutes 
imposed as a punishment upon per
sona violating the provisiona of those 
statutes. Thus by 29 Eliz. c. 4, the 
sheriff for extortion on final proceBB 
is liable not only to pay treble da
mages (or three times the amount of 
the sum which he has extorted), but 
also treble COItI, which is the amount 
of the plaintiff's costs reckoned three 
times over.-2 B. c!r Ald. 393; 1 Cia. 
Rep. 137; 2 Cia. PI. 326, n. (h), 61h 
ed. 

TRBBUCJtBT. A certain engine 
of correction, in which persons con
victed of the offence of being com
mon scolds were placed. It was also 
called the castigatory or cucking stool, 
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which latter is said to signify in the 
Saxon languagescoldingstool, though 
frequently corrulltl'd into ducking 
sto"l, from the clrcum.tance of the 
offender when placed therein being 
plunged in the water for her punish
ment.-3 [mt. 219. 

TRBSAYLB. See tit. Cosenage. 

TRBSPASS (tramgrmio). This 
word in its most comprl'hensive sense 
signifies any transgression or offence 
against the law of nature, of society, 
or of the country in which we live; 
and this, whether it relates to a man's 
person or to his property. In its 
more limited and ordinary sense it 
signifies an injury committed with 
lIiolence, and this violence may be 
either actual or imp/ied; and the law 
will imply violence, though none is 
actually used, when the injury is of 
a direct and immediate kind, and com
mitted on the person or tangible and 
corporeal property of the plaintilf. 
Of actual violence an assault and 
battery is an instance; of implied, a 
peaceable but wrongful entry upon 
a person's land. For the above of
fences an action of trespau lies; and 
this action is usually either an ac
tion of trespass IIi tt armil, or an ac
tion of trespass on the ca .. ; the former 
being brought to recover damages for 
wrongs done with direct violence, the 
latter to recover damages for wrongs 
not done with direct violence, or if 
done with direct violence, yet resulting 
from negligence, not from design.-
3 Bl. 208; Step. on Plead. 17; Smith', 
Action at Law, 2. 

TRBSPASS ON THB CASB. Is the 
form of action adapted to the recovery 
of damages for some injury resulting 
to a party from the wrongful act of 
another, unaccompanied with direct 
or immediate force. Thus, if a man, 
in throwing a log into the highway, 
strike a passer by, he may sue in an 
action of trespass for damages for the 

injury he mlly have sustained; but if 
af'ter the log had fallen and rmed on 
the ground, he stumble over it, and so 
receive an injury, then "trespass on 
the ca"," or, as it is commonly called, 
an action "on the case," would be 
his appropriate remedy. It is called 
an actlon upon the ca .. (super casum), 
because the original writ by which 
this action was formerly commenced 
was not conceived in any fixed form; 
but was framed and adapted to the 
nature and circumstances of the case 
by virtue of the statute of Westmin
ster 2.- See Scott v. Shepherd, 2 BI. 
Rep. 892; 1 Smith', L. C. 210; Leafllll 
v. Bray, 3 Ealf, 693; Chandler v. 
Broughton, 1 Cr. Br M. 29; Williams 
v. Holland, 10; Bing. 113; 1 Ch. on 
Pl. 127, 6thed.; Cam. Dig. tit. Ac
tion upon the CaN (A.) 

TBBSPASSANTS. Is used by 
Britton, c. 29, for passengers.
Cowel. 

TBBYTS (Fr.) Taken out, re
moved, or withdrawn. It is applied 
to a juror removed or discharged.
F. N. B. 159. 

TRIAL (triatio). The mode of de
termining a question of fact in a court 
of law. Or it may in other words 
be defined to be the formal method 
of examining and adjudicating upon 
the matter of fact in dispute between 
a plaintiff and defendant in a court 
of law. There are various different 
species of trials, according to the na
ture of the subject or thing to be 
tried; these, however, will in general 
be found under their respective titles. 
A trial at bar, which is a species of 
trial now seldom resorted to except
ing in cases where the matter in dis
pute is one of great importance and 
difficulty, is a trial which takes place 
before all the judges at the bar of the 
court in which the action is brought. 
-Step. on Plead. 84; Lube', Equity 
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TRIAL BY CBRTIPICATB. See II C:!L 
tit. C.,-lijiC4", Trial by. 

ence call Ihing-r 
See ti t. Tht:ithing. 

TR IR. A 
TBIA RHeo See tit. cons r gove 

TtL I-cowel• 

ing-re 
of a tn 

r 

TRIDINGKOTB. The court held I 
or a ., or tri' See' TRovBR (from the Fr: trauver, to 
rilhi _L find). at form tiOD a d 

ng to try uted q D of p 

II 
iD g or chat s. It is 

TR.IOR8" TR~OUR8, or TBIRB8- trover, because it is founded UPOD 
See tit. TrlOf'l oj J "rorl. the supposition (wh~ch however is in 

gene 1 mere fi that t -
TRI P Ju . Pe fenda nd the in qu ; 

elected the co to exa and eclara after 
whether a challenge made to the pa-II such a finding, proceeds to allege 
nel of jurors or any of them be just that the defendant converted them to 

r Dot. A challenge to the favour is his 0 se, and th n clai d-
ground some Ie cau mage the in hich s 
uspici acqu ce, or susta y suc gful c _ 

li~e, the vahdity?f whIch is ~eter-ilsion. In form the action is a fictIoD: 
mmed by these tJ'lorl, These, If the in substance, a remedy to recover 
first juror be challenged, are two in- the value of personal chattels wrong-

ifferen ons na , the c fully ted by er to h n 
f they ne m Ifferen use. form ses t 
hall b rn, and th the I fendant may have come law y y 

trior. sha~l try the ',Iex~ and when the possession of goods. Thi,s action 
another IS foun,d mdlfferent and lies, and has been brought, In many 
worn, 0 trior be su I cases e in he def t 
eded, e two om 0 has g posse lawful 
ury 8 y the - C is an n of t nd the e 

Smith', Action at Law, 80. tort consists in the wrongful conver

TBI TRI8 TR 
from t • traist trust). 
mmun which n was 

from his attendance on the lord of a I 
forest when he was disposed to chase 
therein and was not compelled to 

old a follow chase, 
tand lace a ted, w 

otherwise he might ave been under I 
pains of amerciament for not doiDg, 
-Manwood, part 1, p, 86, 

TBI ,TB ,or 
BING ( ax. trilhillga). A distnc 
containing three or four hUDdreds, 

sion. Two things are necessary to 
be pr d to ent'tl the plai tiff to 
recov this ki action 
prop the pI ; and, , 
a wrongful conversIOn by the defen
dant. See per Lord Mansfield in 
COOptr v, Chitty, 1 Burr. 20; 1 Smith's 
L.C, 

TRu8T (jidllcia). A trust CODSl
dered as a species of estate may be 
defined to be the right in equity to 
the b al enj t of 1 f 
whic legal resid s 
veste n some person. 
who has the right to ilie beneficial 
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enjoyment of them is termed the 
ce.tui que tru,t; and he in whom the 
legal estate is vested is tenned the 
tr"'tN. A trustee is regarded as a 
mere instrument of conveyance, and 
will be compelled by a court of equity 
to execute such conveyances of the 
land as the pl'rson entitled to the 
profits (i. e. the ce,tvi que tnlit) shall 
direct, and to defend the title to the 
land, &c. A trust is now of the 
same nature as a UN was before the 
stat. of 27 Hen. 8; and a tr""111 is 
now what thejeojflll to wu was before 
that statute. - 1 CruiH, 410, 411. 
For the origin of trll.t. the reader is 
referred to title U H. 

TUBMAN. See tit. Pr,-audienee. 

TUN-GREVE (Sax. tUIIgtrlllVa, i. e. 
placed over a town). A reeve or 
bailifF. -COWl!' 

TUNNAGE (tunnagium). See tit. 
Tonnage. 

TURBAGIUM. See tit. Turbary. 

TURBARY (turbaria, from turba, an 
old Latin word for turf). Turbary, 
or common of turbary, is the right or 
liberty of digging turf upon another 
man's ground.-2 BI. 34; Kitchin, 
94. 

TURN or TOURN. The .heriff'. 
tourn or rotation is a court of record, 
held twice every Yl'ar before the 
sheriff in different parts of the county, 
being indeed only the turn of the 
sheriff to keep a court leet in each 
respective hundred. This therefore 
is the great court leet of tile county, 
as the county court is the court ba
ron.-4 81. 373; 4 1mt. 259. 

TURNO VICECOMITUM. A writ 
that lay for those who were called 
to the sheriff's tourn out of their 

own hundred.-lUg. of Wrill, 173; 
Cow.!. 

TYTHE8 (decirne). See tit. Tithe .. 

u. 
UDAL. This word as applied to 

property signifies much the same as 
the word allodial, being applied to 
right or property which a person 
possesses absolutely, or indepen
dently of any superior.-2 Chitty'. 
Bl. 46, ... 

UMPIRAGE. When matters in 
disl?ute are submitted to two or more 
arbItrators, and they do not agree in 
their decision, it is usual for another 
person to be called in as umpire, to 
whose sole judgment it is then re
fl'rred; and the word umpirage, in 
reference to an umpire, is the same 
as the word award in reference to ar
bitrlltor.. See tit. Arbitration. Award. 
- 2 Arch. Pract. 1250. 

UMPlRB. See tit. Umpirage. 

UNCORE PRIST (still ready). 
Words used in a plea of tender (to 
an action brought against a man for 
a debt) to the effect "that he has 
always been ready and .till iI ready" 
(uncore prist) to discharge it.-3 BI. 
303; Perlein., leC. 783, 784. 

UNDE NIHIL HABET. See tit. 
Dote und, nihil habet. 

UNDER CHAMBERLAIN OP THE 
EXCHEQUER. An officer in the ex
chequer who cleared the tallies writ
ten by the clerk of the tallies, and 
read the same, that the clerk of the 
pell and tbe comptroller might see 
that their entries were true. He also 
made searches for all records in the 
trl'asury, and had the custody of 
Domesday book. There were two 
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officen of thia name, but their office 
is now abolished.-C_1. 

UNDBll ESCHBATOll (.ub-_hea
Cor). See tit. &tl_Cor. 

UNDBRLBASB. Is a leaae granted 
by one who himself is only a lessee 
of the ~remiaes which he underlets. 
Thus, If A. grant a leaae of land to 
B. for twenty-one yeara, and B. after
wards grants a leaae of the same land 
to C. for fourteen yeara; here C. 
would be termed the IInderwsu, and 
the leaae, by virtue of which he held 
the land, an undllrkuu. 

UNDBRLBSSBB. See tit. Under,. ... 
UNDBll-SHBllIFF (.ub-vicBcomea). 

See tit. Sheriff. 

UNDRBS. Minors or persons un
der age.-Fkta, lib. 1, cap. 9. 

UNGBLD. An outlaw, or a per
son out of the protection of the law, 
so that if he were murdered no geld 
or fine should be paid, or composition 
made by him who killed him.
CDWIII. 

UNIFORlIlITY OF PROCBSS ACT. 
Is the title commonly given to the 
statute 2 Will. 4, c. 39, by which a 
more simple and uniform course'of 
proceeding for the commencement of 
personal actions was established. 
Until the passing of that statute, the 
practice or forms of proceeding in the 
three superior courts at Westminster 
differed greatly from each other. The 
improvements introduced by this 
statute were founded on the report of 
the Common Law Commissioners, a 
body of distinguished men in the 
legal profession, appointed to consi
der the defects of the then existing 
system, with a view to their correc
tion. In some important particulara, 
however, the enactments of the st. 2 

Will 4, c. 39, have been again al
tered by the more recent act of 
1 & 2 Vict. c. 110; as, for instance, 
under the act of Will. 4, an action 
might be commenced by writ ofsum
mons tw capiaa, whereas under the 
subsequent statute, which is still in 
force, it can only be commenced by 
summons. 

UNION (unio). The combining 
or consolidating two churches into 
one. It also signifies the making 
one church subject to another, and 
one man rector of both; and making 
a conventual cathedral.- Cawel. 

UNITY OF POSSBSSION (unita. 
,,_ssioni.). Joint possession of two 
rights by several titles. As if I take 
a leaae of land from a person at a 
certsin rent, and afterwards I buy 
the fee-simple of such land; by this 
I acquireu"ity ofpos.emun, by which 
the leaae is extinguished; because I, 
who before occupied the premises 
only in consideration of rent, do by 
the purchase of the fee.simple be
come lord of the same.-Cawel. 

UNLAWFUL ASSBlIlBLY (illicita 
congregatio). See tit. Riot. 

UNQUBS PRIST (alwayneady). A 
plea by which a man professes him
self alway. ready to do or perform 
that which the demandant requires. 
-Kitchin, 243-; see tit. Tou' temp. 
priat. 

UPPER BENCH, Court of. The 
Court of Queen's Bench waa so called 
during the exile of King Charles the 
2nd.-3 Bl. Com. 203. 

USAGB. This word differs from 
custom and I!rescription, in that no 
man may chum a rent, common, or 
other inheritance by ulage, though 
he may by prescription. See tit. 
Prescription. 
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. USANCE. The time which, by 
the usage of different countries be
tween which bills of exchange are 
drawn, is appointed for their pay
ment. This IS a calendar month, as 
from May 20th to June 20th, and 
what is termed doubl. wane. con
sists of two such months.- Chitty on 
Bit"; Tomli,I •• 

rem'ained in the hands of sucb cor
porations, never being able to revert 
to the donor, and scarcely ever being 
made the subject of future aliena
tion. In consequence of such aliena
tions, and to obviate the evils arising 
from them, certain statutes were 
passed, thence denominated the .fa
tllte. of mortmain. by which the legis
lature endeavoured to prevent such 

U aB. As a general definition, a alienations from being made. Among 
UM may be defined to be a right to the various means which the inge. 
the beneficial enjoyment of lands. nuity of the ecclesiastics devised to 
There is so much learning connected evade these statutes was that of a 
with the subject of uses, that it can- conveyance, hy which lands were' 
not with propriety he treated in de- conveyed not Immediately to them. 
tail here: the following outline of selves, but to some confidential per
their history may however suffice to son, to t/" UN of themselves; that 
give a general idea of the nature and is, when a corporation purchased 
effect of a UN. At an early period lands, such lands were conveyed to 
of our history we find the religious some confidential person of their 
houses anxiously endeavouring to own appointing, who held or dis
increase their dominions, which they posed of them for the UN or benefit 
were enabled to effect to an enor- of such corporation, the latter reo 
mous extent. The evils which thence ceiving all the profits and benefits 
arose (independently of the undue derivable from the lands, and indeed 
power which such acquisitions con- generally being in the literal posses
ferred on those religious bodies) sion of them, while the seisin or legal 
were manifest: the ultimate lord of I possession remained in the hjlllds of 
the fee lost all the benefits arising the nomifUd owner, to whom they 
from his seigniory, such as escheats, were in the first instance conveyed. 
reliefs, wardships, &c. The landed This system of conveying lands to a 
pro~erty of the kingdom, instead of man to hold them for the UN of ano
havlDg due circulation, and passing ther (or, in other words, the doctrine 
from owner to owner, remained sta- OfUNI), though originating with the 
tionary in the hands of ita undying clergy, soon diffused itself through
p088cssor; the feudal services, which out society in general: he to whom 
were the natural incidents to tenure, lands were conveyed to hold them 
and which were of the utmost im- for another's UN or benefit was called 
portance to the defence of the king. the f~ffee to UN. (from the name of 
dom, were gradually withdrawn; the assurance used to convey the 
and various other important changes lands, which was called a feoffment>, 
were imperceptibly introducing them- and he for whose _ or benefit such 
selves, tending more or leas to de. lands were held was denominated the 
feat the privileges of the feudal lords, _tui que _: this distinction is im
and to extend those of religious cor- portant, as it constantly occurs in the 
porations. Lands conveyed or aliened various treatises upon the subject. 
to such bodies or corporations were The objects of uses were various; 
termed alienations in mortmain, (in the most important one was to evade 
mortua monu); that is, they were the oppresBlve burdens which were 
conveyed or aliened into a dead hand; annexed to tenures, and the observ-
80 called, because they perp.tuall!l ance of which the courts of common 

T6 
.. 
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aw rig1 nforce a I'" 
being I ed as tate in 
land, was not the object of tenure, I 
and was therefore exempt from those 
burdenL When a use was intended 
o tak t, or mmen 

some f period n the 
pening me f contin 
event, it was denominated a contin-I 
,.".t or apringing UM. Thus, iflands 
are co to th of A 
B. afte arriage be ha 
tween this be use Ii 
to take effect on the happening of a I 
contingent event, was thence called 
a contingent or springing use. When 
a perso veyed to th 
of ano d suc after 
Ing taken effect, or come into opera-I 
tion, shifted or changed to some other 
person, this was denominated a secon-
dary 0 .. g use. , supp 
a man vey I the 
his in wife a r eldes 
for their lives; the wife, upon her I 
marriage, would take the whole use 
. n seve but, the bir f 
a son, e woul h ift to 
and w e exe joint! I 

tween th em; and this is a shifting 1 
UIB. When lands were conveyed to 
the use of a person, and such use 
expired ould no it ret 
or I'es 0 the r, and 
thence sty e a resu tlOg use. us, I' 
if A. conveyed lands to B. to the use 
of C. for life, without adding any 
additio ords, t n the 
of C. t woul or 
to A. granto vided I 
were no circumstances to afford an 
inference that B. was to have the 
land fo h' own u after the d th 
of C. ; his was ed a r 
'ng "'" way 0 itulati 
use is a nght to the beneficial enJoY-I 
ment of land, the legal estate or pos
session of which resides in another 
person s wer 18ed b 
ecclesi in or evad 
statute ortma, ey wer 
terwards commonly resorted 1IO by 

the I propn of th 
dom, er to the b s 
annex to the eu tenures, e 
use or beneficial enjoyment of land 
(or in other words, a UM) not being 
regar y the n law e 
land object ure, an 
sequ not lia its b 
To remedy the evils which arose 
from the existence of this species of 
doubl ershiJ.> , I ds, wh' h the 
doctn uses I ced, th t. 
of H 8 was eel, com y 
called the .tatute of mes, or the sta
tute fOf' tramferring uus into 1"'""
sion; which, after reciting the various 
evils ioned e sys f 
uses, ts that any n 
shall be seised of an S, &c. 0 e 
use of any other person, &c. such 
person, &c. who is entitled to the 
use 0 ands s e con 
as se r poss of the ds 
hims, d tha estate e 
person seised to uses (i. e. in the legal 
possession of lands for another's use), 
shall b d emed t b . him 0 th m 
who the us The ob f 
this was te auf 
ownership, or in other words, to pre
vent the legal estate being in one 
man, and the equitable right to the 
bene njoym it in a 
that preve ds bein 
veye to one man to hold them or 
the use or benefit of another. The 
statute effected this, as will be seen, 
by i ting, t who h e 
use 0 shoul be dee 0 

be se r poss f them n 
other words, that the estate of the 
feoffee to uses should be considered 
to b . h'm who h d the use' th s 
uniti th, an stituti e 
owne in the n of t 
owner, namely, in the cestui que use. 
This is what the enactors of the sta
tute aimed at; but, as we shall pre-
senti their was d d 
by a cial co tion p n 
the wor of the s by the J g 
who presided in our courts of judica-
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ture at that period. It may be as 
well to observe, previously to enter
ing further upon the subject, that 
when the above statute annexed the 
legal estate in the lands to the Ule of 
the lands, or, in other words, united 
the legal estate of the feoffee to UIeI 

to the use of the celtu; que 't 
erecute the me.· T 
ortant to be e1ea 
as the nature of a 
rtIy going to be c 
be explained witho 
his expression. So 
tute effected its 

g a unity of owners Ip y an
nexing the legal estate or possession 
to the use, the statute was then said 
to erecute the use. Thus, before the 
statute, if A. conveyed lands to B. to 
the use of C., B. would have the legal 
estate, that is, he would be regarded 
in law as tbe legal owner of the lands, 
and C would merely have the u 

itable right to the 
and, 80 that there 
wo distinct species 
hat of B.'s, and t 
er the statute, if A 

B. to the use of C 
ould not, as was th 

ore e statute, remain in ., u y 
the operation of the statute would 
pass immediately to C., unite itself 
with the use, and constitute one sin
gle ownership. In this instance the 
statute would be said to erecu/e the 
use in C.; that is, it would unite the 
possession and the use in the person 
f th e8tui que use, viz. i th 

.; and hence it i 
is said to tranife 

n. We will now 
how this statute w 
consequences of i 

ges, in our courts 
construing the statu 

regar ed words more than lOgs, 
the form of the statute more than its 
spirit, and laid it down, that a use 
could not be limited upon a use. 
Thus, on A.'s conveying lands to B. 

USE 

to the use of C. to the use of D. 
(which is termed limiting a use upon 
a use), they held that the statute 
executed only the first use, and that 
the second was a mere nullity. This 
artificial decision of. the judges gave 
birth to the mOlt important conse-

ces; it revived th d . f 
under a new deno 
r tbat of trusts. 

instance, it was 
as not intended to 
aI enjoyment of th 
ourts of equity, i 
he use of D. was 

y e statute, yet regar e It 10 t e 
nature of a tJ"Ult, which in conscience 
C. was bound to perform. Hence 
then the judges evaded the statute, 
and out of their evasion arose tbe 
doctrine of trusts. Thus, if A. con
veys lands to B. to the use of C., to 
the use of (or in trust for) D., the 
stat te, as before constru d 

se in C., that is, 
upon the first use, 

to have no inftue 
f D. Thus was 
d, and uses cont" 
d under the new d 
sts; the feoffee to 

enceforth termed the rus e, t e 
cestui que use being termed the celtu; 
que trult, and the use itself a trust. 
Hence will be perceived the truth of 
the common remark, that uses were 
before the statute what trusts are 
now; in short, that the words uses 
and trusts are convertible terms. The 
read r who is desirous f 

r information on 
bj ect, is referred to 
nd Trusts, and to 

to Conveyancing. 

ER. Is the act of 
any profit or 11 

from or upon the ,r any 
easement to be enjoyed upon or over 
any land or water. And in law, the 
effect of such user, (if continued for 
a period sufficiently long and under 
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circumstances which indicate a right I pendiary priest, and the like.-23 
on the part of the pel'llOll80 Wltl the H. 8, c. 10. 
land,) is to establish a preecriptive 
claim ever after to enjoy the aame VIBBa (from the Fr. lauiuier, a. 
profit or eaaement -Co. Lilt. liS a; door keeper of a court). A sub
CoIDp. 108; 10 Ea", 476; 11 Ea." ordinate officer in the courts of law. 
372; It. 2 & 3 W. 4, c. 71; 4 Ad. "r The chief usher in the Court of 
El. 869; 6 M. "r W. 795; 11 Ad. I!r King'a Bench holds hie office by let
El. 581, 688, 788; 8 Ad 8r EL 161, ters patent under the great seal for 
778; 4 Tyr. S09; 2 Sr.pia. HI. U- two lives, and executes it by three 
40. See al80 tit. Praeriplio". deputies.-I A rclt. Pract. 26. 

UIBa DB ACTION. The pur
auing or bringing an action,- Bro. 
61,; Cowl. 

VIBI, - COVBNANT TO ITAND 
IB11BD TO. A sllecies of conveyance 
80 called, by which a man seised of 
lands, covenants, in consideration of 
blood or marriage, that he will stand 
seised of the same to the use of his 
child, wife, or kinaman, for life. in 
tail, or fee.-2 HI. 338; 4 CruiN, 24. 

UIBS,-DBBDS TO LBAD OR DB
CLARB. Deeds made to declare or par
ticularize the uses to which lands are 
designated, of which a fine haa been 
levied and a recovery suffered; for 
fines and recoveries could not have 
been made to answer the purpose of 
family settlements (wherein a variety 
of uses and designations is very often 
expedient) unless their force and 
effect had been subjected to the 
direction of other more complicated 
deeds, wherein particular uses might 
be more particularly expressed. 
These deeds, when made previous 
to the fine or recovery, are called 
deeds to kad the uses, if subsequent, 
deeds to de~lare them.-2 Bt. 363; 4 
Crui.!e. See also tit. Leadi"l a UN. 

USBS, SUPBaITITIOUS. A devise 
of lands or goods is said to be to 
,upe1','itioul we. when they are de
aignated or appropriated to the 
maintenance of a chaplain or priest 
to pray for the souls of the dead, or 
of a lamp in a chapel, or a sti-

V IBBa OP TBB BLACIt ROD. The 
Gentleman Usher of the BIsek Rod 
is an officer of the House of Lords 
appointed by letters patent from the 
crown. His duties are, hy himself 
or deputy, to desire the attendance 
of the Commons in the House of 
Peers when the royal assent is given 
to hills either by the queen in person 
or by commission; to execute orders 
for the commitment of persona guilty 
of breach of privilege; and also to 
assist at the introduction of peers 
when they take the oaths and their 
seats. 

U IUCAPTION (uucaptio). The 
enjoying a thing by long continu
ance of time, or receiving the profits 
thereot Also a long possession or 
prescription.-Cowet. 

VlupaucT (UIl!fruelu). An usu
fruct haa been defined to be that real 
right in another's property which 
entitles a party to reap all the fruits 
of the thing, and in general to have 
the whole use and enjoyment of it, 
as far as is practicable, without in
jury to its Bubstance. He who is 
so entitled to enjoy the fruits of ano
ther's property is termed the u,,
fructuary, 10 contradistinction to the 
actual proprietor of the thing:-J ult. 
In.t. 2, 4, Dig. 7; DoucUi Comm. Jur. 
C;Il. lib. 10; MaclulJy', Cill. LaID, 11y 
Kauffman. 

VlupaUCTUAay. See tit. U,,,
!ruet. 
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USURA MARITIMA. See tit. 
Fam.u Nauticum. 

USURIOUS CONTRACT. See tit. 
UIUry. 

USURPATION OP ADVOWSON. 
An injury consisting in the absolute 
ouster or dispossession of the patron, 
and happens wben' a stranger who 
bas no ngbt, presents a clerk, and 
be is thereupon admitted and insti
tuted.-3 BI. 242. 

USURPATION OP FRANCHISBS 
OR OPPICBS. The unjustly claim
ing or usurping any office, franchise 
or liberty.-3 Bl. 262. 

USURY (wura). An unlawful 
contract on tbe loan of money to re
ceive the same again with exorbitant 
increase; that is, not only to receive 
the principal sum again, but also an 
ezorbitant interelt by way of compen
sation for the use of such principal 
sum.-2 Bl. 464; 4 Bl. 167; Cowel. 

UTAS (octava). The eighth day 
following any tenn or feast: as the 
Utal of St. Michael, the Uta, of St. 
Hilary, &c.- 61 H. 3; Cowel. 

UTBRINUS FRATBR. A brother 
by the mother's side.-2 BI. 232-

UTPANGTHBP (Fur edra captw, 
.ei/icet IZtra dominium wi jurildic
tionem.) An ancient privilege or 
royalty granted by the king to a lord 
of a manor, empowering him to pu
nish a thief dwelling out of his li
berty, and committing theft out of 
the same, if be be taken within his 
fee.-Bract. lib. 2, tract. 2, c.36. See 
tit. InfangtheJ: 

UTLAGATO CAPIBNDO QUANDO 
UTLAGATUR IN UNO COMITATU 
BT POSTBA PUGIT IN ALlUM. A 
writ to take an outlaw who has been 
outlawed in one country and after-

wards flees to another.-Beg. Orig. 
133; Cowel •• 

UTLAGATUS, UTLAGH. See tit. 
Outlawry. 

UTLAWRY. See tit. Outlawry. 

UTLBPB. The escape of a robber 
or felon.-Fleta, lib. I, c. 47; 18 H. 
6, par. 2, m. 22. , 

UTRUM. See tit. Ju';" Utrum. 

UTTBR, To. In law, signifies to 
put in circulation, to oft'er or tender 
to another man; and is used in re
ference to forged instruments or 
counterfeit coin. Thus, by statute 
11 Geo. 4 & 1 WilL 4, c. 66, it is 
enacted, that the forging or uttering 
of any Exchequer bill, Bank of 
England note, bill of exchange, 
deed, transfer of stock, &c. &c., 
knowing it to be forged and with 
intent to defraud, shall be felony; 
and by 2 Will. 4, c. 34, B. 7, it is 
provided that "if any pe~on shall 
tender, utter or put 011' any false or 
counterfeit gold or silver coin, know
ing the same to be counterteit, he 
shall be guilty of a misdemesnor and 
be imprisoned for any tenn not ex
ceeding a year.-See Be" v. Jone., 9 
Car. "r P. 761; 7 Car. "r P. 122. 

UTTBR BAR (or Outer Bar). Is 
the bar at which those barristers, 
practise who have not been raised to 
the dignityofqueen's counsel. These 
junior barristers are said to plead 
wilMut the bar, while those of the 
higher rank are admitted to seats 
wilkin the bar, and address the court 
or a jury from a place reserved for 
them and divided oft' by a bar. See 
tit. Utter Barrilter •• 

UTTBR BARRISTBRS (juri, COR

,ulti). Barristers at law 10 general 
who plead without the bar. They are 
called utter barristers, i. e. pleaders 
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wi out e b to··ng· h tb 
fro th n~ I, or oBe w 0 have 
been readers, and who are sometimes 
ad tted 0 pi w, n tb l1li", e 
same as lung's and queen'B counsel 
are-C,.....L 

v. 
VACATION (tItlea!" Th in 

v betw ne ter ist ed e 
vacation; that is, between the end of 
on tenn nd e b ·nni of e 
ne ti whlc elapses e
tween the death of a bishop or other 
Bp ual reo nd api ntm t 
of hlB succe880r 18 also called vaca
tion -3 BI. 276· W tm. 1 . 21 

V A;DIUM MORTUUM (dead pledge). 
S It. tga 

VADIUM PONERE. To take se-
cu y, or led fo he 
pearance of a delinquent in some 
court of ·ustic -Caw I 

VADIUM VIVUM. A living pledge. 
W na n ow su f 
ney of another (suppose £200), and 
grants him an estate, as of £20 
an m, old th ents d p 
~ts s~all repay the sum so borrowed; 
m IS et Ian r dge· 
~ to b ving, It s ists d sur
vives the debt; and immediately on 
th . sch e 0 hat, ver ack 
the borrower. It is called a vivum 
vadium, or livi pled e, in contr 
di cti to ·tga -2 . 1 
See tit. Mqrtgage. 

AGABONDS and V AGRANT5. 
For the .offences which bring ersons 
un ell of ese no ati 
the reader is referred to .5 Geo. 4, 
c.83 B8. nd 

VAGRANTS. See tit. Vagabonds 
an agr I. 

V A BA T UN s tit. 
Quantum meruIt. 

VA M IT IC eo ar-
riage). The meaning of this may be 

lec fro he lowi po .ge. 
ring he p val e 0 e eudal 

tenures the guardian was at liberty 
exe se r h nfa war the 

nght of marriage (mantagium, as 
co~tradis~in iBhed from mat,.i y), 

Ich Its dal se ifi the 
power which the lord or guardian in 

·val had di sin f h· in
twin atri ny. or w ile 

the infant was in ward, the guardian 
th ow of der h or 

her a sUitable match, without dlSpa
To ement or inequalit ; wh·ch ·f the 

ants fuse the rfe th a-
lue of the marriage (valorem mari-

·i) the· guar . an ; at· so 
ch a j ry wo assess, or any 

one would bonafide give to the guar-
n fo uch all ce nd he 

mfants mamed themselves without 
the guardian's con ent, they f r-

ed bl eve, lice va-
lorem maritagii.-Litt. no; 2 BL 70. 

VA AB 51 RATION. 
The distinction between a good and 

lua co der n tha he 
former consists of such as blood, or 
of natural love and aft' tion· as 

n man an an te a 
near relation from motives of gene
r .ty, ude e, a na al ; 

th he ter consis of suc a 
consideration as money, marriage, or 
t lik hi the w eem an 
equivalent gIven for the grant.-2 
Bl296 

VARIANCE (variantia). In its most 
c pre nsi ign· ati sign· es 
a isa., men betw n mgs at 
ought to agree. ThuB a disllf!Tee-

t i any ate fa be n 
the affidavit of debt and the wnt of 
ca iaB, or between tb writ and he 
d ara n, ter ed varia 

G )~ 
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i. e. they DGry or disagree. But it is 
perhaps more frequently applied to 
a discrepancy or disagreement in 
some particular point or points be
tween the allegation of a party in 
his pleadings, and on which issue 
has been taken, and the evidence 
producl'd by him in support of it. 
Silch disagreement is termed a N

riance, and is as fatal to the party on 
whom the proof lies, as a total failure 
of evidence; the jury being bound 
upon a flariance to find the issue 
against him. For example, A. 
brought an action of covenant 
against B. for not repairing the 
premises demised to him, pursuant 
to the covenant in the lease; and 
stated the covenant in his decla
ration, as a covenant to "repair when 
lVId a. nted should require;" and issue 
was joined on a traverse of the deed 
alleged. The plaintiff at the trial 
produced the deed in proof, and it 
appeared that the covenant ran thus 
- to repair "when and as need 
should require, and at farth"t after 
notice;" the la£ter words having been 
omitted in the declaration; and this 
was held to be a wrianu, because 
the additional words were material, 
and qualified the legal effect of the 
contract. - Stephen on Pleading, 93, 
94; 9 G. 4, e. 15. 

V A.SBA.L (flassalus). Originally 
signified a feudal tenant or grantee 
of land. It seems doubtful what the 
exact relationship was that sub
sisted between lord and vassal: some 
writers are of opinion that they stood 
to each other in the relation of land
lord and tenant, and to a certain ex
tent were the companions of each 
other; while others affirm that the 
vassal was little better than the slave 
or bondman of his lord. The state 
or condition of a vassal is termed 
wssalage.-2 Chitty'. Bl. 52, n. 6. 

V A.SSA.LA.GB. See tit. Vassal. 

V ASSA.LBRIA.. Vassalage or the 
tenure of vassals.-Cowel. 

V A.STO (tIIIJIte). See tit. Waste, 
Writ of. 

V A.BTUM. A waste or common 
lying open to the cattle of all tenants 
who have a right of commoning.
Cowl. 

VEA.L MONBY. A yearly rent 
paid by the tenants within the ma
nor of Bradford, in the county of 
Wilts, to their lord in lieu of veal, 
which was formerly paid in kind.
Cowe'. 

VBCTIGA.L JUDICIA.RIUM. Is 
applied to money or fines paid to 
the king to defray the expenses of 
maintaining the courts of justice 
and protection of the people. - 3 -
Salle. 33; Cunningham. 

VB.JOURS (flUores, from the French 
wir, to see). Those persons who are 
sent by the court to take a view of 
any place in question for the better 
decision of the right. Those also are 
80 called who are sent to view those 
who esIOin themselves de maW leeti, 
in order to see whether they be really 
so ill that they cannot appear, or 
whether they only counterfeit illness. 
- Cowel; Bract. lib. 5, tract. 2, e. 10, 
14. 

VENDITIONE EXPONA.S. A ju
dicial writ directed to the sheriff, 
commanding him to sell goods which 
he has taken into his h.ands by virtue 
of a former writ (but to which writ 
he had returned that he had taken 
the JlOO{is, but that they remained in 
his hands for want of buyers), in 
order to satisfy a judgment against 
the defendant.-I Arch. Pmct.594; 
Reg. Jut!.. 33. 

VBNDOR and VBNDEB. A wndor 
is the seller of anything, and a vendee 
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the purchllSf'l' of any thiDg.-2 CIua •• 
C .... 6; Cunllillgluata. 

VBlURB PACIA.8. A judicial 
writ directed to the aherift" of the 
county in which a cause is going to 
be tried, commanding him to cu_ 
a jury of twelve men to come from 
the body of his county to try the 
iaaue between the litigating parties. 
-I ArcA. Pract. 399; 3 BL 362. 

VBNIRB DB NOVO. A fresh or 
""" venire, which the court grants 
when there haa been some impro
priety or irregularity in returning the 
jury, or where the verdict is 80 im
perfect or ambiguous that no judg
ment can be given on iL-l.A,-cA. 
Praet. 447; Smitla', .AeCion at Law, 
103. 

VBNIRB PACUS TOT MATRO
NA8. See tiL D. Ymw. impie~ndo. 

VBNTBR (th. MUy), Is used in 
law as designating the maternal pa
rentage of children. Thus, where 
in orilinary phraseology we should 
say that A. was B.'s child by his first 
wife, be would be described in law as 
II by the first _Iter," e. g. II A. died 
seised, leaving two infant daughters 
by different !1e7ItB7" • ."-Doe d. Bamett 
v. Keen, 7 T. R. 886. 

VBNTBR INSPICIBNDO. See tiL 
De Yenlr. impiciendo. 

VBNUB (from t>icinetum or vici.ia). 
The county in which an action is in
tended to be tried, and from the body 
of which the jurors are accordingly 
to be summoned, is so called. This 
county or 1ImlUl, as it is termed, when 
fixed upon and determined by the 
plainti1F, is always inserted in the 
margin of his declaration, which is 
termed II laying the _ue" in such 
a couno/; and the action itself is 
then sud to be "laid" or brought 
II within that county." 

VBaDBBOR (viridariua, from the 
French wrdum). An officer of the 
king's forest, who is sworn to main
tain and keep the assises of the fo
rest, and to VIew, receive and enrol 
the attachments and presentments of 
all manner of trespasses of vert and 
venison in the forest. - MaJltDOCld, c. 6, 
.. 6. See also tiL Ii' ert. 

VBRDICT (t>eredictum). A verdict 
is the unanimous judgment or opi
nion of the jury on the point or issue 
submitted to them. A verdict is 
either g.neral or special. It is said 
to be general when it is delivered in 
general words with the issue; as if 
the issue be on a plea of ROt guilty, 
then a general verdict would be that 
the defendant if guilty, or if tlo! guilty, 
as the case may be. It is said to be 
apecial when the jury instead of find
ing the "er1ive or affirmative of the 
issue, as m the case of a general 
verdict, declare that all the facts of 
the case as disclosed upon the evi
dence before them, are in their opi
nion proved, but thatJhey are igno
rant m point of law on which side 
they ought upon these facts to find 
the issue; that if upon the whole 
matter the court shall be of opinion 
that the issue is proved for the plain
tiff, they find for the plaintiff accord
ingly, and aaaess the damages at such 
a Bum, &c.; but if the court are of 
an opposite opinion, then vice versa. 
This special verdict is then, together 
with the whole proceedings on the 
trial, entered on record; and the 
question of law, arising on the facts 
found, is argued before the court in 
bank, and decided by that court as 
in case of demurrer. A verdict is 
called a privy Wl'dict when the judge 
has left or adjourned the court; and 
the jury being agreed, in order to be 
delivered from their confinement, ob
tain leave to give their verdict privily 
to the judgeoutofcourt; which privy 
verdict, however, is of no force, un
less afterwards affirmed by a public 
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verdict given openly in court.
Boote', Suit at Law, 273 j Stephen on 
Pleading, 100 j 3 BI. 377. 

VERECUNDIUM. Injury, trespass, 
damage, &c.-Som.1e7' Inl Gavelkind, 
174. 

VERGE (vergata). The court of 
marshalsea had jurisdiction within 
the verge of the court, which in this 
respect extended for twelve miles 
round the king's place of residence. 
The word l>erge is also used to signify 
a rod or stick by which one is ad· 
mitted tenant to a copyhold estate, 
by holding it in one's hand and 
swearing fealty to the lord of the 
manor.- 3 Bl. 76 j Old Nat. Brav. 
17. 

VERIPICATION. Is a certain 
formula with which all pleadings 
containing new affirmative matter 
must conclude. I t is in itself an 
averment that the party pleading is 
ready to establish the truth of what 
he has set forth. It is either com
mon or special. The common veri
fication runs in the follovying form : 
" And this the plaintiff (or defend
ant) is ready to verify." A special 
"Verification is used only when the 
matter pleaded is to be tried by re
cord or by some other method than 
the ordinary mode of trial by jury j 
and in the case of a trial by the re
cord, would be in the following form : 
"And this the plaintiff (or defend
ant) is ready to verify by the said 
record." When new matter is intro
duced into a pleading, it must always 
conclude with a verification.-Steph. 
Plead. 479 j Statute 10 Edw. 3, 23 j 

Finch', Law, 369. See also tit. Et 
hoc paratus e,t verificare. 

VERT (Fr. green). In general 
signifies every thing that grows and 
bears green leaf within the forest. 
There are two sorts of vert in every fo
rest, viz. over vertandnealAerver!. Over 

vert, sometimes also called hault bay" 
is all manner of ~eat wood, as well 
such as bear frUlt as do not. Old 
ash and holly trees are accounted 
ovtr vert. N lUther vert, sometimes 
also called south bay., comprises all 
kinds of underwood, bushes, thoms, 
gorse and such like. Whether fern 
and heath are included under the 
term neather vert, seems doubtful. 
Manwood argues that they are not j 
Fleetwood and Hesket maintain the 
contrar, opinion. The vert which 
grows 10 the king's demesne woods 
is termed .pecial vert. From this 
word vert, a viridate, is derived the 
word verderor, being him who takes 
charge of the vert in the forest.-See 
Manwood, c. 6, IS. 2, 4, 6. 

VERY LORD and VBRY TBNANT 
(verus dotninul et verus tenem). Those 
who stand in the immediate relation 
of lord and tenant, and hetween 
whom there exists a privity of estate. 
- Cowel; Old Nat. Brav. 

VBST (ve.stire). To invest, to de
liver possession, to give seisin, to 
enfeoff, &c.-Spelman. 

VBSTBD INTBRBST. An intere.t, 
property or estate in possession, or 
in which a person has a ,Present and 
immediate mterest, as distinguished 
from an interest whose existence is 
dependant upon a contingency, and 
which may never vest in the party 
expecting it. Thus a vested remamder 
is that description of remainder by 
the creation of which a present in
terest passes to the party j and though 
the remainder itseIt~ ex vi termini, can 
only be enjoyed in futuro, yet a pre
sent, immediate and disposable in
terest, as remainder. man, is at once 
conveyed, and therefore the remainder 
is called a vested remainder.-See tit. 
Remainder. See also 6 Jur. 619, and 
tit. Vested Legacy. 

VBSTBD LBGACY. A legacy is 
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laid to be _ted wben tbe words of 
tbe testator, making the bequest, 
convey a preeent or an immediate 
interest to tbe legatee in the legacy. 
Tbus a legacy to one, ID H paid wben 
he attains the age of twenty-one 
yean, i. a WItad legacy, because it is 
given unconditionally and absolutely, 
and tberefore vests an immediate in
terest in the legatee; and if sucb le
gatee die before tbat age, bis repre
sentatives shall receive it out of the 
testator'. personal estate at tbe time 
that it would bave become payable 
had tbe legatee bimself lived. But 
if the legacy were given IDMII or if 
the legatee attain a certain age, It 
would not be ""ted; and if the le
gatee were to die before that age, tbe 
legacy would lapse, and bis repre
sentatives could make no claim to it. 
For in this case the bequest is a kind 
of conditional one, depending upon 
the happening of a certain event, 
viz. upon tbe legatee'S attaining the 
specified age.-2 Bl. S13. 

VB8TBD RBlU.INDBR. See tit. 
Remainder. 

VBSTURB (ve'tura). Is meta
phorically used in the law to signify 
admittance into posseBBion or seisin. 
-Cowl. 

VBTITUlII NAlIIIUlII (a forbiddm 
dulr, .. ). Tbe phrase is applied to 
a distress of beasts or goods made 
by the bailiff of a lord, and tbe lord 
forbids bis bailiff to deliver them 
when tbe sheriff comes to replevy 
them, and to that end drivel them to 
places unknown.-COWfII. 

VI BT ARlIIIS. See tit. Strong 
Hand. 

VI LAICA. RBlIIOVBNDA. A writ 
that lies where two persons contend 
for a church, and one of them enters 
into it with a great number of lay
men, and keep. out tbe other IIi e' 

armb; then he wbo is 80 kept out 
sba1l have this writ directed to the 
sheritr, by virtue of wbich he shall 
remove sucb lay force. But the she
riff must not remove the incumbent 
out of the churcb, whether he is 
rightfully there or not, but only the 
force or laymen tbat accompanied 
bim.-lAs Terma de "'Ley; Cunning
ham. 

VICAR (llicari",). The priest or 
parson of every parish is termed a 
reclDr, unleBS the predial ti thea be 
appropriated, and tben he is called 
a "icar, that is, has the part of a vic. 
rector. 'l'he distinction, therefore, 
between a parson and vicar is this, 
that the parson has for the most part 
the whole right to all the ecclesi
astical dues in his pariah; but a vicar 
has generally an appropriator over 
him, entitled to tbe best part of the 
profits, and to wbom he is in effect 
perpetual curate, with a standing sa~ 
lary.-l Bl. 388; C_l. 

VIOAR-GBNBRAL. Is an eccle
siastical officer in each diocese, ap
pointed by and acting under the au
thority of the bisbop. He fonnerly 
was only occasionally constituted 
during the bisbop's absence from his 
diocese; but now he is the perpetual 
representative of the bisbop in cer
tam matters, sucb as the granting of 
licences, &c., wbere there is nothing 
of contention or litigation between 
the parties. He appears to bave no 
criminal jurisdiction, and therefore 
cannot inquire, in the place of the 
bishop, into sucb offences as quar
relling, brawling or smiting, &c.
Roger.' Eccl. Law, 143, 144; Giba. 
In trod. 23; Thorpe v. Man .. ', 1 Hag. 
Con. 4, ill nolil. 

VICARIAL TITHBS. Those titbes 
to which vicars are entitled, and 
wbich are generally called privy or 
small tithes.-l Bl. 338; see title 
Tithtl. 
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VICARIO DBLIBBRANDO OCCA
SIONB CU.rUSDAM RBCOGNITIONIS, 
&c. A writ that lay for a spiritual 
person who was imprisoned on for
feiture of a recognizance without the 
king's writ. - Reg. of Writ., 147; 
CowL 

VICR-CHAMBBRLAIN. See tit. 
Chomberlain. 

• VICB-COIlBS. The ancient title 
for a sheriff.-Cowet. 

VICINAGB (from the Fr. voiriMge, 
neighbourhood). Common because 
of vicinage or neighbourhood, sig
nifies the right exercised by the in. 
habitants of two townships which 
lie contiguous to each other, of inter
commoning one with another; the 
beasts of the one straying mutually 
into the other's fields without any 
molestation from either.-2 BI. 33 ; 
see tit. Common. 

VICINBT,UIl. See tit. Y'aciMge. 

VICIS BT VBNBLLIS MUNDAN
DIS. A writ that lay against a mayor 
or bailiffs of a town, &c. for the clean 
keel'ing of their streets. - Reg. of 
WrIts, 267; Cowel. 

VICONTIBL. Of or belonging to 
a sheriff. Thus vicontiel writs are 
such as are triable in the county or 
sheriff's court: vicontiel jurisdiction, 
that jurisdiction which belongs to the 
officers of a county, as to sheriffs, 
coroners, escheators and the like.
Old Nat. Brav. 109; 3 BL 238. 

VICOUNT or VISCOUNT (vice
com .. ). Sheriff. - See tit. Vice-comu. 

VICOUNTIBL JUlUSDICTION.
See tit. Vicontiel. 

VIDBLICBT or SCILICBT. The 
words to wit, or that is to ltJy, so fre
quently used in pleading, are tech· 

nically called the videlic" or Jeilied ; 
and when any fact alleged in plead
ing is preceded by or accompanied 
with these words, such fact is, in the 
language of the law, said to be laid 
under a videlicet. The use of the vi
delicet or scilicet is to point out, par
ticularize or render more specific that 
which has been previously stated in 
general language only; also to ex
plain that which is doubtful or ob
scure. It has been called by Loru~ 
Hobart an " handmaiden to another 
clause." As to the effect of laying 
fact under a vi.ulicet in pleading, see 
Dakin', caN, 2 Wm •• Saund. 290 d, 
and notes, ed.1824.; Stulce/ey v. Butler, 
Hob. 171, 172; 1 Chit. Pl. 317, edt 
1836; 3 M. 8r Set. 173; 2 Ad. 8r E. 
+83; 7 Ad. 8r E. 1; Cro. Eli,. 8+8 ; 
2 Co. Lit. 180 b, 11. 1. 

VIBW (from the Fr. voir, to see). 
In real actions a defendant may de
mand a view, that is, a sight of the 
thing, in order to ascertain its identity 
and other circumstances. As if a 
real action be brought against a te
nant, and such tenant does not ex
actly know what land it is that the 
demandant asks, then he may pray 
the view, which is that he may ~ the 
land which the demandant claims.-
3 BI. 299; F. N. B. 178. 

VIBW OP FRANXPLBDGB (vil111 
frallci plegii). The office which the 
sheriff in his county court, or the 
bailiff in his hundred, performed in 
looking to the king's peace, and see
ing that every man was of some 
pledge.-Bract. lib. 2, c. 5, 1Ium.7; 
4. BI. 279; see tit. Fra1lkpledge. 

VIBW OP AN INQUBST. Is a 
view or inspection taken by a jury, 
summoned upon an inquisition or 
inquest, of the place or property to 
which the inqUIsition or inquiry re
fers. See tit. View. 

VILL. Seems to bear the same 
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signification in law as a town or 
tithing, and each of them is aaid to 
have had originally a church and ce
lebration of divine service, sacra· 
ments and burials; though this seems 
to be rather an ecclesiastical than a 
civil distinction, and hence it is that 
the word viII has by some .riters 
been described as a parish or a manor. 
It appears to have some dill'erent 
significations; but its more ordinary 
meaning was that of a town; and 
the StatutE' of Exeter (14 Edw. 1) so 
uses it, in making frequent mention 
of viI", demivill, and hamlets. Sir 
HE'nry Spelman conjectures entire 
villI to have consisted of ten freemen 
or frankpledges (hem'e tithing), and 
d""ivill. of five. - Co. Litt. 116 b; 
.tat. 14 Edw. I; S",I. G'-. 274; I 
l,lIt. liS; Bract. lib.4, c. 31; 1 Bl. 
IU; 1 Stqh. Bl.llS. 

VILLAINS or VILLBINS (villallus). 
Were a sort of pE'ople under the 
Saxon government in a condition of 
downright servitude, who were used 
and employed in the most servile 
works, and are even said to have be
longed to the lord of the soil, like 
the cattle or stock upon it. They 
seem to have been those who held 
what was termed the folk-land, from 
which they were removable at the 
lord's pleasurE'. These villeins, be
I onging principally to lords of manors, 
were either villeins ,.,gordant, that is, 
annexed to the manor or land; or 
else they were in gross, or at large, 
that is, annexed to the person of the 
lord, and transferable by deed from 
one owner to another. The tenure 
by which villeins held their land, 
and their condi~ion in general, was 
termed villenage.-2 Bl. 92 j COIIIeI; 
Le. Terme, d8 la Ley. 

VILLANIS RBGIS SUBTRACTIS 
RBDUCENDlS. A writ that lay for 
tbe restoring the king's bondmen, 
who had been carried away by others 

out of his manors to which they be
longed.-&g. Orig, 87; Cowel. 

VILLANOUS JUDGMBNT (vilZanum 
judicium). Such a judgment as threw 
the reproach of villany and sbame on 
those against whom it was given; 
and by which they were discredited 
and disabled as jurors or witnesses; 
forfeited their goods and chattels and 
lands for life; had their lands wasted, 
their houses razed, their trees rooted 
up and their bodies committed to 
prison.-I Hawle. P. C. 193 j Lamb. 
Eiren., 4 Bl. 136. 

VILLB. See tit. ViII. 

VILLBIN. See tit. Villain,. 

VILLENAGE. See tit. Villai .... 

VINCULO MATRIMONIl, Divor" 
II. A divorce from the bond of ma
trimony. See tit. Diwrce. 

VIOLBNT PRESUMPTION. See 
tit. PresnmptuI1I. 

VIRGB, Tenant by. See tit. Verge. 

VIRIDARIO BLIGBNDO. A writ 
that lay for the choice or ,kction of a 
verwor in the f"rest. - Reg. Orig. 
177 j Cowel, 

VIRTUTE CUI us (by reason where
of). That part of the declaration in 
an action which, after setting forth 
the various grievances complained 
ot proceeds to point out the injurious 
results which have flowed therefrom, 
is frequently technically spoken of 
as the "virtute cn,;os," from the words 
employed therem, which are .. by 
reason whereof." Thus, in an setion 
for diverting water from the plain
till"s mill, the declaration, after stat
ing the plaintiff's right to the water, 
and particularizing the injurious act 
coml?lained ot proceeds to point out 
the mjury which the plaintill' has 
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sustained in consequence, in the fol
lowing manner: "and the plaintiff, 
by rtllron tf the prerni"'," hath been 
prevented from working his said mill 
In so beneficial a manner as he here
tofore has, and otherwise could and 
would have done, &c. &c.- See Doc"'. 
Pl. 3liI; 11 Rep. 106; Steph. l'lIad. 
221, 6th edit. 

VISCOUNT (vi_). See tit. 
Viscount. 

VISITATION (visitatio). The office 
performed by the bishop of every 
diocese once in every three years, or 
by the archdeacon once in every 
year, of visiting the churches and 
their rectors. These vi.italion, were 
instituted for the purpose of correct
ing any abuses or irregularities that 
might arise therein; and the persons 
who perform such visits are termed 
the visitor •• -3 BI. 480; COWl/I. 

VISITOR. See tit. Visilation. 

VISNB (vicenetum). Neighbour
hood, &c. See tit. Vetlue. 

VIS US. See tit. View. 

V IV A.RY (vivarium). Is generally 
used in law to signify a warren, park, 
piscary, or the like.-2 Ins'. 100. 

VIVA VOCB. A viva voce exa· 
mination means an oral examination. 

VIVUM V ADIUlII:. See tit. Va
dium Vivum. 

VOIDA.NCB (vocatio). This word 
is applied to a benefice void of an 
incumbent. See tit. Avoidance. 

VOIRB DIRE. To examine a wit
ness upon his oath of voire dire is to 
examine him on oath to speak the 
truth touching matters in which he 
is thought or suspected to be an in
terested witness. Formerly, it ap-

pears to have been necessary, for the 
party making objection to the witness 
on this ground, to enter uJlOn this 
voire dire examination prevIously to 
the examination of the witness in 
chief; and it seems that he would 
have been too late to take the objec
tion after the witness WRS sworn in 
chief: Now, however, it seems that 
a witness may be examined on his 
t>nir dire at any time during the trial. 
-See 1 T. R. 719; 4 Burr. 2261; 
2 Campb. 14; Holl, N. P. C. 314; 
Phil. on Ev. 149, 8th ed.; 11 M. IIr 
W. 68/j; 3 Dowl. N. S. 362; Moo. I!r 
M.320. 

VOLUMUS. The first word of a 
clause in the king's writs of protec
tion and letters patent. -COWl/I. 

VOLUNTARY CONVBYANCES. 
Conveyances are termed t'olunlary 
when they are made without any 
good or valuable consideration. See 
tit. Val"abt. Cmllideralion. 

VOLUNTARY CURTBSY. A vo
luntary act of kindness. An act of 
kindness perfonned by one man to
wards another, of the free will and 
inclination of the doer, without any 
previous request, or promise of re
ward made or offered by him who is 
the object of the curtesy. From such 
a voluntary act of kindness, the law 
implies no promise on the part of him 
who is benefited by such act, that he 
will make any remuneration or re
turn for the same; for if it were 
otherwise, one man might impose a 
legal obligation upon another against 
his will. If however the curtesy or 
act of kindness was performed at the 
instance or request of the party be
nefited, then the law implies a pro
mise on the part of tbe latter to make 
a remuneration or return for such act. 
Hence, the meaning of tbe phrases 
that a "voluntary curtesy will not 
support an RSsumpsit," but that a 
" curtesy moved by a previous re-
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qUHt wilL" - See Lampleigh v. Bnai,"_i,. Hob. 106; Smith', Ltladi"g 
Ca." 67; 3 Boto Sf P. 260, in 7IOt;,; 
Dum/urd Vo Melli,.,., 6 M. Sf Set. 446. 

VOLUN°TARY JURISDICTION. 
Those cowU are said to have a vo
luntary jurisdiction which are merely 
concerned in doing or settling what 
no one opposes. and which keep an 
open office for that purpose (as grant
ing dispensations, licenses, faculties. 
and other remnants of the papal ex
tortions). but do not concern them
selves with administering redre88 to 
any injury.-3 BI. 66. 

VOLUNTARY OA.THS. Are such 
88 persons take in extra-judicial 
matters and not regularly in a court 
of justice, or before an officer invested 
with authority to take the same.-4 
BI. 137. 

VOLUNTARY SETTLEMENT. A 
settlement made without good or 
valuable consid"eration is so termed. 
See tit. Valuable Conlithration; also 
tit. Voluntary Clmveyallce,. 

VOLUNTARY WASTE. See tit. 
Was". 

VOTES AND PROCEEDINGS. In 
the houses of parliament the clerks 
at the table make brief entries of all 
that is actually done; and these mi
nutes. which are printed from day to 
day for the use of members. are 
called the "Votes and Proceedings 
of Parliament." The votes and pro
ceedings of the House of Commons 
are published by the speaker's autho
rity. and sold to the public as well as 
distributed among the membersthem
selves; but those of the House of 
Lords are not published nor sold, al
though they can be obtained as a fa
vour by persons desiring them. From 
these "votes and proceedings" the 
journals of the house are subsequently 
prepared by making the entries at 

greater length; but in neither is any 
notice taken of the speeches of a de
bate. 

VOUCHE, VOUCHBB, VOUCHBR. 
See tit. RlCOWry. 

VOL This word is used by Fleta 
and Bracton, to si$Dify an infamous 
person, or one who IS not admitted to 
be a witness.-Cowel. 

VULGARIS PURGATIO. See tit. 
Ordeal. 

w. 
W ADSBT. In the language of 

Scotch law is the conveyance of land 
in pledge for or in satisfaction of a 
debt or obligation, with a reserved 
power to the debtor to recover his 
lands on payment or perfonnance. 
The lender is called the wadsettw, and 
the borrower the reverser. It is some
what analogous to our mortgage. 
See Bell'. Diet. 1030. 

WAGE (vadiare). The giving a 
pledge or security for the perform
ance of anything; as to tDdge deliv","
ance, to tDtJge /aw, &c.-Lu Term" de 
la Ley. 

WAGER OP BATTLE. A pledge 
given by the delimdant to try the 
cause by battle; by which the party 
accused fought hIS accuser. under 
the apprehension and hope that hea
ven would give the victory to him 
who had the right.-3 Bl. 337. 

WAGER OP LAW (vadiatio legil). 
Trial by tDdgw af law is a species of 
trial by which the defendant puts in 
sureties that at such a day lie will 
make his law, that is, take the bene
fit which the law has allowed him. 
For our ancestors considered that 
there were many cases in which an 
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innocent man, of good credit, might 
be overborne by a multitude of false 
witnesses, and therefore established 
this species of trial, by the oath of 
the defendant him8el~ for if he abso
lutely swore himself not chargeable, 
and appeared to be a l;'erson of re
putation, he was acqUltted.-3 Bl. 
341; Cowel. 

W .lGBR POLICT. A policy of 
inaurance, in which the party whose 
life or property is insured, has no 
interest. It is so called because in 
elfect it amounts simply to a wager 
between the insurers and the insured, 
upon the contingency mentioned in 
the policy. Wager p"liciea, though 
for some time permitted in our law, 
are now forbidden to be made on 
ships by 19 Geo. 3, c. 37, and upon 
other matters by 14 Geo. 3, c. 48; 
the latter act declaring " that no 
insurance shall be made by any per
son or persons, &c. on th, lif' or /iV//. 
of any other person or persons, or on any 
other ,vent or ev,ntl whatloever, wherein 
the person or persons for whose use, 
benefit, or on whose account such 
policies shall be made, shall have no 
Interelt, or by way of gaming or wager. 
ing." - Godlall v. Boldero, 9 Ea." 72 ; 
2 Smith, L. C. 166, 167, 166; 1 M. 
~ W. 32; Cowp. 737; 9 Bing. 320. 

W .lGBRING POLICIBS. The 
practice of insuring large sums, with
out having any l;'roperty on board, 
which were called lnaurances, interest 
or no interest, and also of insuring 
the same goods several times over, 
were denominated _gering policiel. 
-2 Bl. 460; see tit. Wager Policy. 

W.lIPS (bona wlliata). Such goods 
as a thief has feloniously stolen, and 
from apprehenaions of being taken, 
or for his own ease, throws them 
away, or leaves them behind; that is, 
he waiV//1 them. This species of pro
perty usually belongs to the king, or 
to the lord of the manor, by prescrip-

tion or grant.-Britton, cap. 17; 1 
Bl. 296; Le. T,rm" d, fa Ley. 

W.lIVE (walliar,). To forsake. 
But this word is said to belong more 
properly to a woman, who is said to 
be waived as a man is said to be out
lawed.-Staundf. Pl. Cor. 26; R'g. 
Orig. 132. See also the two follow
ing titles. 

W .lIVBR. The waiving, passing 
over, or omitting to take advan~e 
of anything. I t is frequently used 10 

reference to irregularities in legal 
proceedings; thus, a waiver of irre
gularity signifies an intention not to 
take any advantsge of such irregu
larity.-l K,b. 226; 1 Arch. Pract. 
149. 

W.lIVING A. TORT. Is the act of 
passing over or omitting to take ad
vantage of or to obtain redress for a 
tort or injury. This is frequently 
done in cases where the tort or injury 
is accompanied with an illegal pos
session or detention of another's 
goods. Thus, where the sherilf, un
der a writ of execution, has seized 
the goods of a bankrupt after the is
suing ofthe fiat, the assignees ofsuch 
bankrupt can bring trover againat tbe 
sh~rilf for the wrongful conversion 
of goods; but they are not bound to 
sue him in trover; for they may 
waiV// the tort and bring an action for 
money had and received for the pro
ceeds of the goods."-1 Smith, L. C. 
240 ; 3 Will. 304; 8 Bing. 43; 2 
Bing. N. C. 343; 1 B • .!r C. 97, per 
Abbott, C. 1. 

W .lPBNT.lICB (from the Sax. 
_pen, armour, and tac, moved or 
taken). The same as the word hun
dred, viz. -a certain district or division 
of territory.-Cowe/; 1 BI. 116. 

WAED (cUltodia). In its most or
dinary legal signification signifies an 
infant under the guidance and pro-
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tection of a guardillJl. So during the 
prevalence of the feudal tenures, the 
heir of the king's tenant, who held 
in capite, was termed his tDlJrd during 
hi. nonage or minority. - See tit. 
Warcw.ip. 

WARDEN OP THE FLEET PRISON. 
Was an officer who took charge of 
the prison, and in whose custody and 
under whose care the prisoners were. 
By Il & 6 Vict. c. 22, the Fleet prison 
was consolidated with the Queen's 
Bench, and the office of the warden 
abolisbed. 

W A.BDJlOTE (tDlJrdmohn). A court 
belonging to every ward in London, 
commonly denominated the tDlJrd· 
mow·court.-41nat.249. 

W ABDIIHIP. A right which the 
feudal lord claimed, when anyone 
of his tenants in C/Jpite died, leaving 
an heir under the age of twenty-one, 
being a male, or fourteen, being a 
female, of having the custody of the 
body and lands of such heir, without 
accounting for the profits until such 
heir had attained the age of twenty
one in males, and sixteen in females; 
and the lord was then called guardian 
in chivalry. -2 Bl. 67; Litt. 103. 

W A.BDB AND LIVERIBB, CllUrt of. 
A court instituted by stat. 32 Hen. 8, 
c. 46, to superintend injuries respect
ing reliefs, wardships, p";m.r oi,in, 
and other advantages which accrued 
to the king on the death of any of his 
tenants during the continuance ofthe 
military tenures.-3 El. 21l7; Cowel. 

W ARRANDICB. In the Scotch 
law signifies the obligation by which 
a party conveying a subject or a right 
is bound to uphold that subject or 
right against every claim, challenge, 
or burden arising from circumstances 
prior to the conveyance. It is either 
personal or real. Personal is that by 
which the grantor and his heirs are 

personally bound. Real, is that by 
which cE'rtain lands, called warrandice 
lands, are made over eventually in 
security of the lands conveyed. War
ran dice is also either .impk or alMolute. 
Simple, when the grantor sball do 
nothing inconsistent with tbe grant; 
absolute, contra om_ morlala, by 
which the grantor is liable for every 
def~ct in the subject or right which 
he has granted.-Btll', &. Law Diet. 

W ABBANT. An authority or pre
cept under the hand and seal of some 
justice, setting forth the time and 
place of making, and the cause for 
which it is made, and directed to 
some constable or other peace officer, 
requiring him to apprehend some 
offender; or to search for some pro
perty in case of stolen goods, &c. and 
the like.-Hawlc. P. C.; 4 Bl. 290, 
291. See also the following titles. 

W ABRANT IN CHANCBRY. Is 
an order directed to the parties in a 
chancery suit requiring them to per
form various acts incident to or in 
relation to the suit, as a warrant to 
consider the decree, a warrant to pro
ceed, a warrant to settle the report, 
&c. Warrants are usually issued by 
one of the masters of the Court of 
Chancery.-2 Smith', Ch. Prac. 111l. 

WARRANT OP ATTORN BY. A 
written power or authority directed 
to an attorney or attomies, empower
ing them to appear for the party 
executing it. and to receive a decla
ration for him in an action, at the 
suit of a person therein mentioned, 
and thereupon to confess the same, 
or to suffer judgment to pass by de
fault. This instrument ia commonly 
given by a defendant to a plaintiff 
when he acknowledges the right of 
the plaintiff's action, but is unable 
from pecuniary embarrassments to 
satisfy the demand.-2 Arch. Prad. 
717. 
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WARRANT TO SUB AND DBPBND. 
Formerly the parties in an action 
were obliged to' appear in court in 
perwn, unless permitted by a special 
wa7Tllnt from the crown, called a de
dimu. potatatem de altomato facimdo, 
to appoint an attorney to me or defend 
for them; or unless, after appearance, 
they had appointed a deputy called 
a Reaponaalu, to act for them, and 
which in some instances the court 
allowed them to do.-1 Arch. Prado 
61. 

WARRANTIA. CHARTAI. A writ 
that lay for a man who was enfeoft"ed 
of lands with warranty, and he was 
afterwards sued for the same in an 
assize or other action in which he 
could not vouch against the warrant
or, to compel him to assist him with 
a good pfea or defence, or else to 
render damages and the value of the 
land if recovered against the tenant. 
F. N. B. 136; Les TerRIe. de la Ley. 

W ARRANTIA CUSTODIlB. A ju
dicial writ that lay for him who was 
challenged to be a ward to another, 
in respect of land said to be holden 
by knight service, which, when it 
was bought by the ancestors of the 
ward, was warranted to be free from 
such thraldom; and therefore this 
writ lay against the warrantor and 
his heirs.-Reg. Indo 36; Cowel. 

W ARRANTIA. DIBI. A writ di
rected to the justices requiring them 
not to record a man as a defaulter, 
who, after having had a day assigned 
him to appear in court to an action, 
was in the meantime, by command, 
employed in the king's service, so as 
to be prevented appearing on such 
day in court. - Glan. lib. 1, C. 8; 
Cowel. 

WARRANTY (warrantia). A co
venant by which the grantor of lands 
or tenements for himself and his 

heirs wa7Tllnt. and secures them to 
the grantee. So that when either an 
ancestor, being the rightful tenant of 
the freehold, conveyed the land to a 
stranger and his heirs, or released 
the right in fee .simple to one who 
was already in possession, and super
added a warranty to his deed, it was 
held that such warranty not only 
bound the warrantor himself to pro
tect and assure the title of the war
rsntee, but it also bound his heir. 
Warranty, as applied to land, was 
either linBaI or collateral to the title 
of the land. Lineal warranty was 
where the heir derived, or mi~ht by 
possibility have derived, his title to 
the land warranted either from or 
through the ancestor who made tile 
warranty: as where the father or an 
elder son, in the life of the father, 
released to the disseisor of either 
themselves or the grandfather with 
warranty, this was lineal to the 
younger son. Collateral warranty was 
where the heir's title to the land nei
ther was nor could have been derived 
from the warranting ancestor; as 
where a younger brother released to 
his father's disseisor with warranty, 
this was collateral to the elder bro
ther. The word warranty, as applied 
to goods and chattels, is termed a 
personal warranty. Thus an implied 
warranty is annexed to the sale of all 
goods and chattels, so that a pur
chaser mar. have a satisfaction from 
the seller, if he sells them as his own, 
and his title proves deficient, without 
any express warranty for that purpose. 
-1. CruUe, 27; 2 Bl. 300, 461. 

WAR R B N (warrena). A place 
privileged by prescription or grant 
of the king for the preservation of 
game. The franchise ofjree-warren, 
which was introduced to protect game, 
gave the grantee a sole and exclusive 
power of killing such game so far as 
his warren extended, on condition of 
his preventing other persons from 
killing it. This franchise has now 

II 
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fallen into disregard.-La TtrlllIS de 
Ita Lay; 2 BI. 88. 

W,uTB (lHI.tum). The destroying, 
by a tenant for life or years, any of 
those things which are not included 
in the temporary profits of the land, 
and which would tend to the injury 
or 1088 of the person entitled to the 
inheritance. W ute is distinguished 
into voluntary and permisrive wute; 
the former being an act of commis
aion, the latter of omission. Yolun
tary waste chiefly consistB in felling 
timber-trees, pulling down houses, 
opening mines or pitB, changing the 
course of husbandry, destroying heir 
looms, &c. Permil.iw wute chiefly 
consists in permitting or suffering the 
buildings on an estate to decay, and 
such like acts of omiBBion. The 
word 1D41141 is also used to si~ify that 
portion of a lord's manor which being 
uncultivated, served for public roads, 
and for common of puture to the 
lord and his tenants.-l Crui .. , lI8, 
122; 2 BI. 282. 

W A8TE, WRIT OP. A writ or ac
tion which lies for him who hu the 
immediate estate of inheritance in re
version or remainder against the te
nant in pOBBession, for committing 
waste on the lands which he holds, 
to the injury of such remainder-man 
or reversioner. This action is, how
ever, seldom brought, having given 
way to a much more expeditious and 
easy remedy, by an action on the case 
in the nature '!f waate.-8 Chitty', Bl. 
227, n. 6. 

W A8TOR8. A kind of thieves so 
called.-4 H. 4, c. 27; Cowel. 

W ATER-BAILIPP8. Officers in 
port towns, whose duty it is to search 
ships, &c. Also an officer belonging 
to the city of London, who has the 
supervising and search offish brought 
thither, and the collecting of the toll 
arising from the Thames, and arrest-

ing men for debt, or othe!; personal 
or criminal matters, on the river 
Thames.-Cowel. 

W ATBR ORDEAL. See tit. Or
deal. 

W' A VE80N. See tit. Flotlam. 

W A Y8. A specieS of incorporeal 
hereditaments, and consist in the 
right of going over another man's 
ground. A way may be defined to 
be a private road or pusage through 
another man's ground; but when 
considered as a species of heredita
ment, it signifies rather the interest 
or right which a man POBBCBseS in 
such way, arising out of his title to 
use it.-2 Bl. 36; Cowel, tit. Chemin. 

W AY8 AND MEANS, CommittBe '!f. 
After the House of Commons has 
voted a supply tq. his maJesty, and 
settled the quantum of that sup
ply, they usuaUy resolve themselves 
lOto what is termed a committee of 
way. and means, wbichis a committee 
formed for the purpose of devising 
by what ways and means the supply 
voted is to be raised.-l BI. 807. 

WEDBEDRIP (from the Saxon 
wed, a covenant, biddan, to pray or 
desire, and rippan, to rl'ap or mow). 
A customary service wluch inferior 
tenants performed for their lord, by 
cutting corn or doing other harvest 
duties.-Cowel. 

WELSH MORTGAGE. Those mort
gages are so called by which the pro
viso for redemption does not oblige 
the mortgagor to pay the money on 
a particular day, but allows him to 
do it at any indefinite time, thus 
giving him a perpetual right of re
demption.-2 Cruise, 88. 

WERA or WERB. A pecuniary 
mulct, fine, or amerciament.-COIIHII. 
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WEREGILDUS (tDft"gildu.). The 
price or value of a man who was 
killed; part of which was paid to 
the king for the loss of his subject, 
part to the lord whose vassal he was, 
and part to the next of kin of the 
deceased.-Cowel; 4 BL 188. 

WHIrR RENTS (reditul albi). 
Rents reserved in silver or white 
money were anciently called white 
rents or blanch-faNTII, in contradis
tinction to rents reserved in work, 
grain, or baser money, which were 
called rsditu. nigri or blaclcmaiL-2 
BL 42; 21n.t. 19. 

WHOLE BLOOD. A kinsman of 
the whole.blood is he who is derived 
not only from the same ancestor, 
but from the same couple of ances
tors. For as every man's own blood 
is com}?ounded of the bloods of his 
respective ancestors, he only is pro
perly of the whole or entire blood 
with another who has (so far as the 
distance of degrees will permit) all 
the same ingredients in the compo
sition of his blood that the other 
had.-2 BL 227. 

WIDOW OP THE KING (vidua 
regi.). The widow of the king's 
tenant in capite, who after her hus
band's death was obliged to recover 
her dower by the writ de dote a"i~
fl4nda, and could not marry agam 
without the king's consent.-F. N.B. 
263. 

WIDOW'S CHAMBER. The 
widow's apparel and the furniture of 
her bed chamber, which by the cus· 
tom of London she is entitled to on 
the death of her husband, is deno
minated widow'. chamber.-2 RI. 618. 

WIDOW'S QUARENTINE. See 
tit. Quarantine or Quarentaine. 

WILL and TESTAMENT. A will 
or testament is a written instrument 

by which a person expresses what he 
willi or wishes to be performed after 
his death. Wills are technically 
divided into willi or deviIeI and vlills 
or testaments. A will or devise is 
applied to the disposal of real estate, 
to take effect after the death of the 
owner. A will or testament is ap
plied to the disposal of a perlOnal 
estate, to take effect after the death 
of the owner. A codicil is an instru
ment by which a person having made 
his will adds something to it, or 
modifies his former disposition, and 
is considered as part of the will it
selfwhich it so alters or modifies.-
2 BL 11, 12; 9 Byth. Convey. Par. 8r 
Stew. 17. 

WILL, ESTATE AT. An estate at 
will is the interest which a person 
has in lands or tenements during the 
will or permission of another; and 
such person is called, in reference to 
the estate which he so holds, a 'enant 
at will. What was formerly consi
dered as a tenancy at will has how
ever in modem times been construed 
to be a tenancy from year to year, 
and from a ~eneral occupation such 
a tenancr wlll be inferred unless a 
contrary mtention appear.-l Cruiae, 
267; 2 Chitty's BL 146, 147, n. 11. 

WIT, To. See tit. Videli~et. 

WITE. A Saxon word signifying 
punishment, penalty, mulct, fine, &c. 
-CoweL 

WITENA-GEMOT or WITTENA
GEMOT (conventlU lapisntum). A 
great council or convention of wise 
men among the Saxons, correspond
ing with our parliament.-Cowel; 1 
Bl. 147, 148. 

WITH COSTS. When an apJllica
tion to the court or to a judge 18 dis
missed" with costs," it means that 
the party, whose application was so 
dismissed, is to bear his own, and 
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also luch coats as the opposite party 
has been put to in reference to such 
application. So where, in the Court 
of Chancery, the Lord Chancellor 
orders the dismissal of the defendants 
in the suit "with coats," it signifies 
that the defendants who are so dis
miSBed from the subject matters of 
the suit, are to have their coats paid 
them by the opposite or unsucceaaful 
parties. 

WITHBRNAM (from the Sax. 
vtyther, altero, and Mm, captio). A 
forbidden taking or driving a distress 
to some hold, or out of the county, 
so that the sheriff upon a repkvin 
cannot re-deliver them to the party 
distrained. In wbich case the writ 
of withernam or de vetito namio is di
rected to the sheriff for the taking as 
many of the beasts or goods of him 
who did thus unlawfully distrain, 
into his custody until he makes de
liverance of the things he so dis
trained. The word is said by Brac
ton to signify an unlawful distress 
made by him who has no right to 
distrain. Smith in his Republ. An
glor. says that it signifies the same 
as reprilal; and hence it would ap
pear that the word signifies a taking 
by way of reprisal other cattle or 
goods from the distrainor in lieu or 
place of those which he has unlaw
fully taken and withheld from the 
party who seeks to replevy them.
Smith de R,publ. Angl. c. 10; Britton, 
c. 27; Le. TerN. de la Ley. 

WITHOUT DAY, Going. When 
judgment is given for the defendant 
in an action, he is said" to go thereof 
without day;" that is, he is finally 
dismissed the court without any fur
ther day being appointed for his re
appearance. 

WITHOUT PRB.JUDIOB. Is a me
morandum or condition frequently at
tached to the communications which 
pass between attorneys or solicitors 

in the conduct of a cause or other 
legal proceedings. The phrase is 
employed to intimate that any state
ment made by the solicitor is in no 
respect to pejudic, or to be used 
against such solicitor's client. 

WITHOUT THIS, THAT &0. See 
tit. 4tb.que hoc j also tit. Special Tra
ver". 

WITTBNAGBMOTB. See tit. 
Wilena-gemot. 

WOOD-GBLD(tDOOd-geldum}. Mo
ney paid to the foresters for the cut
ting of wood within the forest. The 
immunity or freedom from this pay
ment by the king's grant is also 
sometimes so called.-Crompton, 167; 
Ltl Terme. de la Ley. 

WOODMOTB. The ancient name 
of a forest court which since the sta
tute of Charta de FllTata has been 
called the court of attachment, and 
held every forty days; but was for
merly held at the will of the chief 
officers of the forest at no specified 
periods.-MantDOOdj Cowel. 

WOOD-PLBA-COURT. A court 
held twice in the year in the forest 
of Clun in the county of Salop, for 
determining all matters of wood and 
agistment there.-Cowel. 

WOODWARD (troOdwardUl). An 
ancient officer of the forest whose 
duty it was to prevent offences being 
committed against vert and venison, 
or to/resent the same when com
mitte to the forest court.-Crilmp. 
J"r.201. 

WORDs OP LIMITATION. See 
tit. Limit. 

WORTHIBST OP BLOOD. In the 
law of descents sons are considered 
more worthy than daughters, that is, 
they take precedence of them, and 
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art' called worthiest of blood.-2 Bl. 
313. 

WRBCK (wrect'Um maris). The 
goods and cargo which are thrown 
upon the land from any ship which 
has been wrecked or lost at sea. In 
order to constitute a legal wreck the 
goods must come to land. These 
goods or wrecks are a portion of the 
king's revenue, although they are 
frequently granted out to lords of 
manors as a royal franchise.-2 In't. 
126; 1 Bl. 290. 

WRBCKPRBBorWRBCKPRY. An 
exemption from the forfeiture of ship
wrecked goods and vessels to the 
king. This immunity was granted 
by charter of King Edward I. to the 
barons of thc Cinque Ports.-Cowel. 

WRIT (breve, or Sax. wl'itall, i. e. 
,cribere). A writ is a sort of manda
tory letter from the king, directed to 
some person or persons, commanding 
them to do BOme particular act. 
Writs are distinguished into original 
and judicial writs. They are termed 
original when they issue out of the 
High Court of Chancery and are 
tested (i. e. witnessed) in the name 
of the king himself. Writs are termed 
judicial when they issue out of a 
court of common law and are tested 
in the name of the chief justice of 
the court out of which they issue. 
Until within the last few years per
sonal actions in the courts of common 
law were commenced by an original 
writ, and all other writs or process 
issued during the pending of the suit 
(that is, between the issuing of the 
original and the termination of the 
suit), were denominated mesne P"o
cess, . that is, intermediate process, in 
contradistinction to the original pro
cess, and what was denominated 
the final process, that is, writs of 
execution. Notwithstanding, per
sonal actions are now no longer com
menced by original, but by a writ 

called a writ of lummona, yet the word 
mesne is frequently applied to such 
writ of summons, as though it were 
still a subsequent or intermediate writ, 
instead of being, as it in fact is, the 
first and in effect the original process 
in the action.-Boot,', Suit at Law, 
54; Stephen 011 Pleading, 21. 

WRIT OF ASSISTA.NCB. A writ 
issuing out of the exchequer, to au
thorize any person to take a constable 
or other public officer to seize goods 
or merchandize prohibited and un
customed. 

WRIT OF CAPIAS. See tit. Ca
pial. 

WRIT OF ENTRY. See tit. Entry, 
Writ of. 

WRIT OF ERROR. See tit. Error. 

WRlT OF INQUIRY. A judicial 
writ, directed to the sheriff, com
manding him to inquire the amount 
of damages which a party who has 
recovered judgment in another court 
ought to have assessed. The nature 
and use of this writ mar be further 
elucidated by the followmg observa
tions~ When a judgment has been 
recovered in an action, but such 
judgment is not final, but establishes 
the right of the plaintiff only, leaving 
the amount of damages sustained by 
him to be yet ascertained, then such 
amount must be assessed by a jury. 
The judgment pronounced by the 
court in such a case is, that the 
plaintiff ought to recover his da
mages; but because the court knows 
not what damages he has sustained, 
the sheriffis commanded that, by the 
oath of twelve honest and lawful men 
of his county, he diligen!1y i.n?~ire 
the same, and rerunl the mquISltion 
into court; and the process or writ 
directed to the sheriff for this purpose 
is thence called a writ of inquiry.-2 
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.Arch. PrtUt. 789 i Smilla', .Action lit 
LaID, 89, 90. 

WRIT OP RBBBLLION. See tit. 
Commiuioll of lUbeliion. 

WRIT OP RIGHT (brew de recto). 
A writ of right is a writ that lay to re
cover Janda in fee Bimple and unjustly 
withheld from the true proprietor i 
and was the great and final remedy 
for him who was injured by Oillter or 
privation of his freehold. I t is fre
quently termed a mere writ of right, 
to distinguish it from other writs of 
a somewhat similar character. It 
was considered the highest writ in 
the law, and lay only for an estate in 
fee-simple, and not for him who had 
a less estate. When this writ was 
brought in the court baron of the 
!ord of whom the lands were bolden, 
It was called open or ll11unt; but, if 
he held no court, or had waived his 
right, it might be brought in the 
courts by writ of precipe originally, 
and then it was called a writ of right 
clou, being directed to the sheriff, 
and not to the lord. There was also 
a little writ of right ciON, .ecuRdu." 
conlueludiMm manerii, which lay for 
the king's tenants in ancient de
mesne, and others of a similar na
ture, to try the right of their lands 
and tenements in the court of the 
lord exclusively.-8 Bt. 193, 194. 

WRIT OP RIGHT CLOSB. See 
tit. Writ of Right. 

WRIT OP RIGHT OP ADVOWSON. 
A writ to try the right to an advow
Bon when the rightful owner had 
been ousted or dispossessed of the 
same. This was a peculiar writ of 
right, framed for tbe special purpose, 
and if a man recovered therein, he 
regained the possession of his advow
son, and was entitled to present at 
the next avoidance.-F. N. B. 30 i 3 
Bt. 243. 

WRIT OP RIGHT OP DoWER. A 
writ that lay for a widow, who Willi 
deforced of her dower, to recover the 
aame.-F. N. B. 147 i 3 Bt. 183. 

WRIT OP RIGHT P A.TBNT. See 
tit. Writ of Right. 

WRIT OP SUHHONS. See tit. 
Summon., Writ of. 

WBIT OP TRIAL. By the stat. 
3 & 40 Wm. 40, c.42, s. 17, when an 
action is depending in any of the 
superior courts of law for any debt 
or demand, in which the sum sought 
to be recovered and indorsed on the 
writ of summons does not exceed 
twenty pounds, the court or a judge, 
ueon being satisfied that the trial 
Will not involve any difficult question 
of fact or law, may direct that the 
issue or the issuesjomed shall be tried 
before the sherifi' of the county where 
the action is brought, or before any 
judge of a court of record for the re
covery of debt in such county. When 
a cause is tried before the sheriff or 
local ju~e under the above sta
tute no Dlsi prius record is neces
sary, but a writ, termed a writ of 
trilll, issues, directed to the sheriff or 
judge, commanding him to try the 
issue or issut's by a jury to be sum
moned by him, and to return such 
writ, with the finding of the jury 
thereon indorsed, at a day certain, in 
term or vacation, to be named in 
such writ; and thereupon such she
rifi' or judge shall summon a jury, 
and shall proceed to try such issue or 
issues accordingly.-Arch. Pr.; Bag. 
Pr.; 3/1r 4 Wm. 4, c. 42, I. 17. 

WRITS CLOSB. See tit. Clou 
Rolls. 

WRONG (i'duria). See tit. Tort. 

WYDRA.UGHT. A word frequently 
used in leases, signifying a gutter, 
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waterspout, or aqueduct.-Cunning
ham. 

WYTE. See tit. Wit •• 

Y. 
YBAR. The space of a year is a 

determinate and well-known period, 
consisting commonly of 365 days (or 
one solar revolution); for though in 
bissextile or leap-years it consists 
properly of366 days, yet, by the stat. 
21 Hen. 3, the increasing day in the 
leap-year, together with the pre
ceding day, shall be accounted for 
one day only. With the word" year," 
a twelvemonth is synonymous, and 
therefore a lease for a twelvemonth 
is good for the whole year; but if 
the lease were for twelve months, it 
would only hold for forty-eight weeks. 
Usually, the law takes no notice of 
the fractional parts of the recognized 
and ordinary periods or divisions of 
time. Thus, half-a-year consists of 
182 days, and a qulll"tE'r of a rear of 
91, the remaining hours bemg in 
either case rejected.-6 Rep. 62 a; 
Co. Litt. 13Sh; Cro. Jac. 167; Yelv. 
100; Dy. 345 a; 1 Stephen, Bl. 264; 
Impey, Mod. PI. 139. 

YBAR AND DAY (annul d diu). 
A time that in many cases determines 
a right, and in some cases works a 
usucaption, in others a prescriJ!tion." 
Thus, in the case of an estray, If the 
owner, after proclamations having 
been made, does not challenge it 
within that time, it is forfeited; so it 
is with respect to wrecks and various 
other cases. So in cases of appeals, 
a year and a day is given to prose
cute them, &c. A person wounded 
must die within a year and a day in 
order to constitute the oft'ender who 
inflicted such wound guilty of mur
der.-1 BI. 292,297; Cowel; 4 BI. 
197. 

YEAR, DAY, AND W ASTB (annUl, 
diu .t valtum). A privilege which 
the king formerly had of taking into 
his hands all the lands and tenements 
in fee-simple belonging to persons 
attainted of petit treason or felony, 
for the period of a year and a day, 
and committing therein what tIJIlst. 
he pleased during that time: as by 
pulling down their houses, extir
pating their gardens, ploughing their 
meadows, cutting down their woods, 
and the like.-2 Inrt. 37; COUH!I. 

YEAR-BOOXS. Are books contain
ing the reports of cases adjudged or 
determined in the courts of law from 
the beginning of the reign of Edw. 
2 "to the end of Edw. 3, and from 
the beginning of Henry 4 to the end 
of Henry 8. They are called year
book, because they were published 
annually from the notes of certain 
persons who received a stipend_from 
the crown for this employment.-2 
Reevu. Hi". E. L. 357. 

YEARS, ESTATE POR. An estate 
for years is defined by Blackstone to 
be "a contract for the possession of 
lands or tenements for some deter
minate period." This definition, how
ever, it is presumed, is not strictly 
accurate. An estate for years may 
rather be defined to be the interest 
which a person has in lands or tene
ments for some determinate period. 
Thus supposing A. to grant B. a 
lease of certain lands for twenty
one years; here the interest which B. 
acquires in such lands, by virtue of 
the lease granted him by A. is the 
"tate; and such interest or estate, 
having a determinate duration, viz. 
twenty-one years, constitutes it an 
"ta,. for year.; so that the contract 
is not properly speaking the estat.; 
but is only the instrument by virtue 
of which the estate is created. The 
person who holds, or is in possession 
of an estate for years, is called in 
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reference to his estate a teunt 
fttr y .. r •. -2 BL ItO. See tit. El
toN. 

YBVBN,orYBoVBN(giwn). These 
are words frequently used at the end 
of old indentures: B8 "yeooen (i. e. 
given) the day and year first above 
written." It is derived from the 
Saxon c.oriall, i. e. to give.
C.-L 

YIBLDING and PAYING. See tit. 
RHUndum. 

YORE, Ctutom c1. A custom which 
prevails there in reference to the 
effects of an intestate, which, after 
payment of his debts, are in general 
divided according to the ancient 
universal doctrine of the par. rationi
bilil.-2 BL illS. See tit. R_able 
Part. 
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APPENDIX. 

OUTLINE OF AN ACTION AT LAW. 

-
AN action is defined to be the means provided by law for obtaining 
redress for a civil injury: it consists in various formal proceedings 
which have been introduced from time to time, and the nature and 
meaning of which it is the object of the present outline to explain. 
There are various kinds of actions, which are distinguished, according 
to their nature, by the terms real, personal, and mixed. Real actions 
are such as are brought for the recovery of real property only; that 
is, for lands, tenements, or hereditaments. Personal actions are such 
as are brought for the recovery of personal property; that is, for the 
recovery of goods and chattels, or for some pecuniary satisfaction, or 
other redress for an injury done to a party. Mi.red actions are such 
as partake in some degree of the nature of both the former species of 
actions, and yet caunot be said to belong e.rclmillely to either of them. 
Such actions are usually brought for the recovery of lands, tenements, 
or hereditaments, and also for a pecuniary compensation in the nature 
of damages for the injury sustained by being withheld from them; so 
that with reference to the recovery of the lands, they partake of the 
nature of real actions, while with reference to the recovery of the 
pecuniary compensation or personal recompense, they partake of the 
nature of personal actions, and hence are properly called mi.red. 

As it is our intention to sketch the outline of only one of these 
species of actions, we shall select for that purpose a personal action, 
because this species of action being of more frequent occurrence than 
the other two, is likely to be of more practical use. There are various 
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kinda of pel'l!Onal actions, distinguished according to their peculiar 
characteristics by corresponding terms. The most common are those 
of cOl1tnunt, nlSUmp.it, debt, detinue, replevin, tre'JHlII and trupau 071 Ike 
cau. The action of cOl1t1li1ll1 is brought to recover damages for the 
breach of a cm:enunt, i. e. a contract entered into by deed. The action 
of alSUmp.it for thc recovery of damages for the non-performance of a 
promise not made by deed, and this is termed a simple contract. The 
action of tkbt for the recovery of some debt. The action of detinue for 
the recovery of any goods or chattels, or deeds or writiugs, which are 
tktained from the party so seeking the recovery of them. The action 
of rep/eoin is brought for the recovery of damages for the illegal 
taking and tktaininc any goods or chattels. The action of treapaaa 
for the recovery of damages for some treapaaa committed; that is, for 
some wrong or injury done to a party accompanied with violence; 
which violence may be either actual or implied; thus, an assault upon 
a man is an actual violence, but an illegal entry upon a party's land, 
even though done peaceably, is considered as an implied violence in 
law; an action of trespall on the cale is brought for the recovery of 
damages for some wrong or injury done to a party to which the other 
actions do not exactly apply, and it is therefore called an action of 
trespass on the caae, that is, an action of trespass brought on the 
peculiar circumstances of the case; and as these circumstances are 
very various, this kind of action is of a very comprehensive nature, 
including in it many other species, which it would be foreign to the 
present subject to enumerate. We will now endeavour to trace the 
proceedings in an ordinary action of assumpsit from its commencement 
to its termination, first of all premising that the person who brings or 
prosecutes an action is termed the plaintiff, and the pel'l!On against 
whom it is brought, the difendant. We will suppose then, that 
one John White, a printer, of Fleet Street, wishes to recover fifty 
pounds from one William Stephens, a bookseller, of Farringdon 
Street, and that he has applied to his attorney, whom we will name 
(for the sake of illustration) James Blackstone, to commence an action 
against him for that purpose. Mr. Blackstone, after having written 
to Mr. Stephens, requesting payment of the fifty pounda to no effect, 
immediately commences the action. This he does by inainB a writ of 
rummans, which is a judicial writ proceeding out of the court in which 
the plaintiff intends prosecuting his action, directed to the defendant, 
commanding him to appear in court, &c. The following is a form of 
the writ of summons which the plaintiff's attorney, Mr. James 
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Blackstone, would issue against the defendant, William Stephens. 
In the following form and in all the subsequent proceedings which 
we are about to illustrate, we have supposed the plaintiff to have 
brought his action in the Court of Queen's Bench. The form is as 
follows:-

Victoria, by the grace of God of the united kingdom of Great Britain 
and Ireland Queen, defender of the faith, to William Stephens, of Farring
don Street, in the city of London, bookseller, - greeting: We command you 
that within eight days after the service of this writ on you, inclusive of the 
day of such service, you do cause an appearance to be entered for you in our 
Court of Queen's Bench, in an actIon on promises at the Buit of John 
White: And take notice that in default of your so doing, the said John 
White may cause an appearance to be entered for you and proceed therein 
to judgment and execution. Witness, Thomas Lord Denman, at West
minster, the - day of --, in the year of our Lord --. N. B. This 
writ is to be served within four calendar months from the date thereof, in
cluding the day of such date and not afterwards. 

The following indorsements must be made on the writ. 

This writ was issued by James Blackstone, of No. 20, Cheapside, in the 
City of London, attorney for the said John White. 

The plaintiff claims fifty pounds for debt, and one pound fourteen shil
lings for costs. And if the amount thereof be paid to the plaintiff or his 
attorney within four days from the service hereof further proceedings will be 
stayed. 

The mode of issuing a writ of summons is simply by taking it to 
the proper officers and getting it signed and sealed, which are done as 
a matter of course by the officers appointed for that purpose on pay
ment of the fees. This signing and sealing give efficacy to the writ, 
by stamping it with the authority of the court, and thus communi
cating to it the virtue of a judiciQl mandate. When this writ is 
issued, a copy of it is made, and such copy is delivered to (or sen:ed 
on, as it is called) the defendant. When the writ has been so sen:ed 
or delivered to the defendant, the party who made such service or 
delivery is required to signify the same by making an indorsement on 
the writ in the following form:-

This writ was served by me William Davis on William Stephens, on 
- [the day of rervice] day of -, 1846. 

- Although it is usual to insert the trade or profession of the defendant in 
the writ, it is not ~ry. 
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The next step in the proceedings is the defendant's appearance in 
court in pUlluance of the terlllB of the writ, which, on reference to the 
form above given, will be seen to contain a command to the defendant 
to enter an appearance within eight days. We will now endeavour 
to explain the meaning of the phrase mtering an appearance. It must 
be obvious that when a party seeks redress for an injury committed by 
another, and requires the interference of a court of judicature thereon, 
that such court cannot adjudicate upon the injur.y alleged to have 
been sustained, or upon the subject-matter of dispute between the 
contending parties, without hearing what such parties have respec
tively to say for themselves. Hence then it becomes necessary that 
the parties should appear in court, in order that the plaintiff may be 
enabled to make his allegations, and that the defendant may have an 
opportunity of answering them. This would evidently be the natural 
COUrBe of procedure even in a primitive state of society; but then the 
question must occur to every one, how is the offending party (that is, 
the defendant) tb be compelled to make his appearance in court? 
The party who seeks redress (i. e. the plaintiff) would, we may 
readily imagine, appear in court without any compulsory process ; 
but the defendant, who in many cases fearB the result of the legal 
conflict, would gladly absent himself from the tribunal before which 
the plaintiff wishes to arraign him. Hence then a compulsory process 
becomes necessary in the shape of a mandate, issuing under the autho
rity of the court, by which the defendaut is commanded to make his 
appearance in court at a certain day under peril of the court's displea
sure in the event of disobedience. The writ of summons is a 
mandate of this nature, and issued expressly for the above purpose, 
viz. to compel the defendant to make biB appearance in court. Before 
legal proceedings had arrived at their present degree of refinement, 
the point in dispute, instead of being subjected to the preparatory 
ordeal of the present machinery of an action at law, was at once 
brought before the judicial tribunal and disposed of. For this purpose 
the plaintiff and defendant usually appeared in court personally, and 
made their respective allegations and answers until the subject-matter 
of dispute had arrived at something like a definite point. Now how
ever the case is very different, the plaintiff and defendant no longer 
appear personally in court to make their allegations and answers, but 
they usually appoint an official pelion to represent them (i. e. an 
attorney), through whom they appear in court (not literally but in an 
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artificial manner as will be explained), and through whom they make 
their respective allegations and answers, not oraUy as of old, but 
according to prescribed forms in writing. Having premised thus 
much we will proceed to show how the defendant appears in court 
now, and the meaning of the phrase entering an appearance. A de
fendant is now considered as appearing in court when he recognises 
the authority of the court by obeying the command contained in the 
writ of summons; which he does by leaving a memorandum termed 
an appearance with one of the officers of the court appointed to receive 
the same, who enter. it in a book kept for that purpose, and the entry 
of this memorandum is thence termed the entering qf an appearance. 
It may be as well to observe that throughout this outline, when it is 
said that the plaintiff and the defendant do such and such a thing, it 
must be understood that they do it through their attomies. So that 
when a defendant in an action is said to have entered an appearance, it 
signifies that his attorney has deposited a memorandum so ·termed with 
the proper officer of the court, who has made an entr!! of it in a book 
kept for that purpose. The following is the form of an appearance, 
which we will now suppose the defendant to enter. 

In the Queen's Bench. 

John White Plaintift; 11 . " h against C, John Irvln.g, Attorney .or t e Defendant, 
William Stephl1ll, Defendant. i appears for hlDl. 

Entered the -- dayof--, 1846. 

It was before observed, when alluding to the early state of liti
gation, that it might readily be conceived that the plaintiff, who was 
himself the promoter of the action, would cheerfully appear in court 
without requiring any compulsory process to enforce him; hence, in 
the present machinery of an action at law, the plaintiff is not required 
to enter an appearance. When then the plaintiff has issued and 
served his writ, and the defendant has appeared to it, both parties are 
considered in law as being in court, and may therefore be deemed 
ready to commence the legal conflict. At this stage of the action, 
the pleadings commence, which are not, as might reasonably enough 
be supposed, delivered viv" voce in open court, as was originally the 
case, but, like the appearance, are of an artificial character, consisting 
of prescribed forms drawn up on paper and delivered between the 
litigating parties. It is hardly within the scope of this outline to 
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trace the gradual decay of the ancient formularies aud the equally 
gradual development of those which characterize our present forensic 
proceedings: suffice it to say, that those writers who treat of our legal 
antiquities, fix the date at which oral pleading was abandoned, about 
the middle of the reign of Edward the Third, and hence we may 
infer, that about this period the present mode of delivering pleadings 
in the shape of written instruments was introduced. We must now 
return to the practice as it is. The plaintiff and defendant then we 
have left in tourt (i. e. conllruttively) ready to commence their alter
cation; this, as might naturally be supposed, commences with the 
plaintiff, who begins the pleadings by delivering to the opposite party 
his DEOLARATION. This consists of a formal written statement of 
his cause of complaint, of which the following would be the form: 

.. In the Queen's Bench. 

On the -- day of --, in the year of our 
Lord 1846. 

[London to wit.] John White, the plaintiff in this suit, by James Black-' 
stone, his attorney, complains of William Stephens, the defendant in this 
suit, who has been summoned to answer the said John White in an action 
on promises. For that whereas the defendant heretofore, to wit, on the -' -
day of --, in the year of our Lord 1846, was indebted to the plaintiff in 
1201. for the price and value of goods then sold and delivered by the plain
tiff to the defendant, at his request; and in 120/. for money found to be 
due from the defendant to the plaintiff on an account then stated between 
them. And thereupon the defendant afterwards, on the day and year afore
said, in consideration of the premises respectively then r.romised the plaintiff 
to pay the said several Bums respectively to the plaintIff on request; yet he 
has disregarded his promises, and has not paid any of the said monies, or 
any part thereof, to the plaintiff's damage of 1201. and thereupon he brings 
his suit, &c." 

Before proceeding further it is as well to observe, that all the forms 
which are here introduced are made applicable to the particular 
action of which we are now giving a sketch; at the same time they 
possess the same general features which characterise the forms made 
use of in all actions at law. We will now endeavour to explain the 
various parts of a declaration as illustrated by the above form. It 
commences with the title of the court in which the action is brought; 
then comes the date, which is that on which the declaration is deli
vered to the opposite party; next comes the venue, which is that part 
in the above form inclosed in brackets, viz. "London to wit." The 
word venue, as at present understood in law proceedings, merely 

DigitIZed by Google 



ACTION AT LA. W. 447 

signifies the county in which the action is intended to be tried. As 
it was, and still is to a certain extent, an important part of the decla
ration, it will be desirable to ascertain its meaning with some degree 
of precision, and with this view we must shortly trace its origin. 
Formerly the constitution of a jury was very different from what it 
is now; the individuals of which it was composed, instead of being 
indifferent persons, unacquainted with the facts of the case to be sub
mitted to their decision, were usually persons who, from residing in 
the neighbourhood where the point in dispute arose, were personally 
cognizant of them, and in a manner were at the same time witnesses 
as well as jurors, and gave their verdict not as in the present day, 
from the evidence which was elicited from other witnesses, but from 
facts which they themselves previously knew. Hence at this period 
the jurors were summoned from the immediate neighbourhood wherein 
the facts arose, and it was therefore necessary, in order to give the 
defendant an opportunity of properly constructing his defence, and 

. the sheriff the means of knowing from what neighbourhood to summon 
the jury, to show it in the pleadings. The place or neighbourhood 
was called the venue, or v"ne, and the alleging such place in the de
claration was thence termed laying the venue; and until the alterations 
introduced by the Rule of Court, Hil. 4 W. 4, it was the practice to 
lay a venue to every material fact that occub'ed in the pleadings, as 
well as that which is still inserted in the margin of the declaration. 
When, however, jurors assumed the character which they at present 
maintain, viz. that of being judges of'matters of fact elicited from 
other witnesses, there was no longer any occasion for summoning them 
from the immediate neighbourhood wherein the facts arose, because 
now their verdict was to be deduced not from what they previously 
knew themselves of the circumstances, but, as before observed, from 
facts attested by other witnesses. From the above circumstance the 
venue became comparatively of little importance, and now instead of 
laying a venue to each traversable or material fact that occurs in the 
pleadings, the name of a county is merely stated in the margin of the 
declaration, which is called the venue in the action, being the county 
in which the action is to be tried, and out of which the jurors are to 
be summoned. The next part of the declaration, which it may be as 
well to explain, is the count. The word count, from the French conte, 
a narrative, signifies an allegation of fact made in pleading, but as 
applied to a declaration, it signifies one of those sections in a declara-
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tion which embodies some distinct ground of complaint. Thus, in the 
form of the declaration above given there are two counts, each con
taining an allegation that the defendant is indebted to the plaintiff in 
the sum of one hundred and twenty pounds. Having thus endea
voured to explain some of the most prominent parts in a declaration, 
we will now proceed with the action. The plaintiff then has declared, 
that is, he has delivered his declaration to the defendant; and it is 
now the part of the defendant to answer such declaration (or plead to 
it, as it is termed). This, however, he is not bound to do uutil the 
plaintiff has done three things, viz. given a notice to plead, entered a 
rule to plead, and made a dellla71d '!f plea. The notice to plead, and 
the demand of plea, are usually indorsed on the declaration previously 
to delivering it, which render the trouble of a separate delivery of 
them unnecessary. The rule to plead is entered by taking a prmcipe 
of it to the proper officer of the court, who enters it in a book kept for 
that purpose, and this must be doue after the declaration is actually 
delivered. The following are forms of them: 

Fqrm of None, to Plead. 

The deCendant is to plead hereto in Cour days, otherwise judgment. 

Precipe fqr a Rulli to Plead. 

In the Queen's Bench. 

John White "} • 
against ~ Rule to Plead. 

William Stephen •• .J 
J AMES BLACKSTONE, 

Plaintift's Attorney. 
-- day of-, 1846. 

Ftrrm ofa Demand of Plea. 

The plaintift' demands a plea herein by 

JAMES BLACKSTONE, 
Plaintiff's Attorney. 

The plaintiff having delivered his declaration together with the 
notice and demand of plea, and entered his rule to plead as explained 
above, now waits for the defendant's plea. 

From the terms of the above notice and demand of plea it will be 
seen that the defendant has four days to plead i that is, he has the 
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space of four days to deliver his answer to the plaintiff's declaration. 
It may be as well to observe that in a country cause the defendant has 
eight days to plead, and in either a town or country cause the defend
ant cau generally obtain an extension of his time by applying to a 
judge for that purpose. We will suppose, however, thatthe defendant 
is prepared with his defence, and that it simply consists of a denial of 
the causes of action alleged in the declaration. In such case it would 
be delivered in the following form : 

In the Queen's Bench. 

The - day of - in the year 
of our Lord 1846. 

Stephen. "} And the defendant by John Irving, his attorney, says that 
at tIte suit of ~he did not promise in manner and form as the plainti1F has 

White. ~ above complained against him, and of this the defendant puts 
himself upon the country, &c. 

This, then, is the defendant's answer (or plea, as it is termed,) to 
the plaintiff's declaration; and on referring to the declaration itself, 
it will be observed that the plea is neither more nor less than a direct 
denial of the substance of the declaration. What does the plaintiff's 

. declaration allege as the object of the suitt-recovery of damages for 
non-performance of a promise. What does the defendant's plea say 
in reference to that allegation ?-it denies that the defendant ever 
made such a promise, and consequently impliedly denies the plaintiff's 
claim to any damages in respect thereof. Hence then we see the 
parties have arrived at something like a definite point; the plaintiff 
having made an allegation, which is met by the actual denial of the 
defendant. This plea, from its general character in denying, or in 
technical language traversing, the whole of the declaration, or the 
greater part of it, instead of only oue portion or section of it, is called 
the general issue in this form of action; and when a defendant pleads 
a plea of this description, he is said "to plead the genl:ral issue." 
When the defendant concludes his plea with the words " and rif this 
difendant puts himself upon the country, 4-c." it means that he submits 
the point in dispute to be tried by ajury: and a plea concluding in 
this form is said to "("onclude to the country;" and the defendant in 
such case is said to tender issue. If the plaintiff accepts such tender, 
that is, if he also expresses himself willing to submit the point in issue 
to be tried by ajury, he signifies his intention either by delivering to 
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the opposite party a rtpiicGtiora (that is, a repl!J to the plea,) called a 
.inri/iter or joinder ira Wue; or else (as is the more usual practice) he 
adds the ,imi/iter to the defendant's plea, and delivers it with, and as 
a Part of the iaaw. The following is a form of the similiter or joinder 
ira Wut, when delivered separately as a replication to the defendant's 
plea: 

In the Queen's Bench. 

The -- day of -, in the year of our Lord 
1846. 

Wliite J The plaintiff as to the plea of the said defendant above 
against pleaded, and whereof he has put himself upon the country, doth 

Stephnl.. the like. 

This is called a similiter, because by it the plaintiff signifies his in
tention of doing the same, or the like, with the defendant j viz. of put
ting himself upon the country, or in other words, of submitting the 
disputed point to the decision ofajury • 

.As was observed before, however, the. most usual manner in which 
the plaintiff signifies his intention of IJCcepting iuue, is not by deliver
ing a similiter in the above form, but merely by annexing an abridg
ment of it to the end of the defendant's plea, and delivering it at the 
same time with and as part and parcel of the issue, of which we shall 
presently have occasion to speak. 

The defendant, we have seen, has pleaded to the plaintift"s decla
ration, and at the same time has tendered issue. It now remains with 
the plaintift'to proceed, which he does either by delivering a repli
cation to the defendant's plea, or else by joining iBBue. In this instance 
we will suppose the plaintiff to join issue j that is, to accept the tender 
made by the defendant at the end of his plea, by agreeing to submit 
the point in dispute to the decision of a jury. The plaintiff, as was 
before observed, signifies his intention of accepting issue by delivering 
to the defendant a set form of words, called a .imiliter, or joinder ira 
iBBue, and it was also observed that it was the more usual course to 
deliver it at the same time with the issue, as part and parcel of the 
same. We will, therefore, now proceed to explain the nature of the 
iBBue. 

The issue is a copy or transcript of all the pleadings that have been 
delivered between the litigating parties, from the declaration down to 
the joinder in issue. It is called the iBBUe because it contains the 
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material point which has issued out of the mutual pleadings of the 
parties. 

The word iuue, however, is not only applied to the formal transcript 
of the pleadings, but is also used to signify the question of fact, or the 
specific point itself, which has arisen out of the pleadings, and which 
the parties have mutually agreed to submit to the decision of a jury. 
This, indeed, is the real aud proper meaning of the word. Before 
giving a form of the issue, it may be observed, that when the plaintiff 
and defendant have arrived at this stage of the action, the pleadings 
are at an end, and the remaining steps that are taken are merely pre
paratory to the trial. For the only object of the pleadings is to bring 
the Ilarties to issue; or, in other words, to ascertain the real point in 
dispute between them j and consequently, when this object is effected, 
their instrumentality is no longer required. We will now suppose the 
plaintiff to proceed, which he does by delivering to the defendant the 
issue, of which the following is a form. 

In the Queen's Bench. 

\ On the [dale of declaration] day of --, in the year of our 
Lord 1846. 

[London to wit.] John White by James Blackstone, his attorney, com
plains of Williams Stephens, who has been summoned to answer the said 
John White, by virtue of a writ issued on the -- day of --, in the year 
of our Lord 1846, out of the court of our Lady the Queen, before the Queen 
herself at Westminster. For that whereas the defendant heretofore, to wit, 
on the 20th day of November, in the year of our Lord 1846, was indebted to 
the plaintiff in 1201. for the price and value of goods before then sold and 
delivered by the plaintiff to the defendant, and at his request. And in 1201. 
for money found to be due from the defendant to the plaintiff, on an account 
then stated between them; and thereupon the defendant afterwards, on the 
day and year aforesaid, in consideration of the premises respectively, then 
promised the plaintiff to pay the said several sums respectively to the ~lain
tiff on request. Yet he has disregarded his promises, and has not paid any 
of the said monies 01' any part thereof, to the plaintiff's damage of 1001., and 
thereupon he brings his suit, &c. 

PLEA. 
The [date ofplea] day of -, in the year of oUI' Lord 1846. 

And the defendant, by John Irving his attorney, says that he did not 
promise in manner and form as the plaintiff has above complained against 
him, and of this the defendant puts himself upon the country, &0. .And 'he 
plaintiff doth the like. Thereupon the sheriffs are commanded that they cause 
to come here on the -- day of --, 1846, twelve, &c. by whom, &c. and 
who neither, &c. to recognise, &c. because as well, &c. 
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It will be seen from the above form that the issue is little more than 
a transcript of the pleadings, together with the addition of the similiter 
(which is that clause printed in italics), and the award f!f the venire, 
which consists of the whole of the concluding clause, commencing with 
the word" Thereupon." 

Without enlarging further on the subject of the similiter, it may be 
observed, that the only reason for delivering it with the issue, instead 
of delivering it in a separate form, is to save trouble; as whether it 
were delivered separately or not, it ,,,,at be delivered with the issue, 
because it forms a component part of it, and as it is not necessary to 
deliver it twice, the previous delivery of it is thus ordinarily rendered 
useless. The concluding part of the issue before alluded to is called 
the atDard oj 'lie venire, because it is the formal mandate of the court, 
by which it awarth a writ called a venire facias, directed to the sheriff 
of the county wherein the "enue is laid, commanding him to summon a 
jury to try the point in dispute, i. e. the issue. The words of the award 
in its unabbreviated form are as follow :-" Thereupon the sheriff is 
commanded that he cause to come here on the --..:- day of--, --, 
twelve good and lawful men of the body of his county, qualified ac
cording to law, b!l wllom the truth of the matter may be better known, 
and wllo are in nowise of kin either to John White the plaintiff, or 
William Stephens the defendant, to recognise upon their oath the whole 
truth of the premises, because as well the said John White as the said 
Willinm Stephens, between whom the matter in variance is, have put 
themselves upon that jury." 

When the plaintiff has made this transcript of the pleadings, or, as it 
is termed, has made up the issue, he usually, previously to delivering it, 
indorses thereon a notice of trial, which informs the defendant when 
and where the trial is to take place. The following is a form of such 
notice when indorsed on the issue:-

Take notice of trial in this cause for the sittings in [or" for the first day 
of the sittings after," or " for the adjournment day of the sittings after," as 
.he case may IHI] this present -- term, to be holden at the Guildhall of the 
city of London. Dated this -- of -, 1846. 

Yours, &c. 
JAMES BLACKSTONE, 

Plaintiff's Attorney. 

Before we proceed to the next step, it will be desirable, in order to 
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explain the language of some parts of the issue, to revert for a moment 
to the ancient mode of procedure. 

At a very early period of our history it was usual for the king to sit 
in his court in person; and hence all the acts of the court were com
monly performed immediately under his own cognizance; and at the 
present day the king is frequently (by a fiction of law) supposed to be 
personally sitting in court, aud to exercise his authority therein. Hence 
the meaning of the language at the commencement of the issue, which 
states the writ to have been issued" out of the court of our lady the 
queen, ~fore the queen herself, (It WllItminsler." 

The only other unintelligible part of the issue appears to be the aloard 
Q[ the tJenire, which may be thus explained. When the pleadings in 
an action, instead of being delivered (as at present) in writing and out 
of court, were vivti voce altercations delivered by the parties in court, 
entries of them were made on a parchment roll by the clerks who sat 
in court for that purpose, and when the parties arrived at issue the 
court awarded a writ called a venire to compel a jury to ('olRe to try 
such issue. All this was entered on the roll by the prothonotaries or 
entering clerks, but when the business of the courts increased it became 
impossible for the prothonotaries to enter all those proceedings on the 
rolls, and therefore the attorneys were permitted to deliver them in 
paper one to another. Hence the award cif the vellire is still supposed 
to be the act of the court, although it is entered on the paper copy of 
the issue by the attorney as a matter of course. 

We will now proceed with the action. The plaintiff, we have seen, 
has delivered his issue and given notice of trial, and his next step is to 
issue out the venire, in pursuance of the award of the court to that 
effect, signified at the end of the issue. The "enire is a writ which is 
issued out and directed to the sheriff of the county wherein the venue 
is laid, commanding him to send to W estmin~ter a jury to try the 
matter in variance between the parties. It is obvious that in order to 
bring twelve jurors into court, some compulsory process is necessary. 
It cannot be supposed that men in no way allied either to the plaintiff' 
or defendant would be willing to relinquish their own vocations, and 
to attend in court for the purpose of putting an end to the point in 
dispute between the parties. Hence then the reasonableness ofa process 
of some kind in order to compel the attendance of jurors. 

The 'l)enirewas formerly the only writ required for returning a juror, 
but owing to an alteration in practice, which we shall shortly have 
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occasion to mention, another writ, called a distringas, * is now also used 
for this pwpoee. 

Before proceeding to explain the nature of the "enire and the dis
tringas, and the manner in which they operate in compelling the at
tendance of jurors, we shall give a fonn of each, in order to illustrate 
what we are about to say respecting them. 

F_ ttj Yenirefacitu Juratora in t1ae QUHrI" Bench. 
Victoria, by the grace of God of the united kingdom of Great Britain and 

Ireland Queen, defender of the faith, to the sheriffs of London greeting: 
We command you that you cause to come before us at Westminster on -
[_ particular day befare th, lrial] twelve good and lawful men of the body 
of your county, qualified according to law, by whom the truth of the matter' 
may be the better known, and who are in nowise of kin either to John White, 
the plaintiff, or to William Stephens, the defendant, to make a certain jury 
of the country between the ~arties aforesaid in an action on promises [or .. of 
debt," &c. culh, CCUI may beJ, because as well the said John White as the said 
William Stephens, between whom the matter in variance is, have put them
selves upon that jury; and have there then the names of the jurors and this 
writ. Witness, Thomas Lord Denman, at Westminster, the -- day of --, 
in the -- year of our reign. 

F_ ttj a Di.'ringcu Juralor". 
Victoria, by the grace of God of the united kingdom of Great Britain and 

Ireland Queen, defender of the faith, to the sheriffs of London, greeting: 
We command you that you distrain the several persons named in the panel 
hereunto annexed [or if il be a 'plcial jury, tM j_ Mre iI ralher diferenl] 
jurors summoned in our court before us, between John White, plaintiff, and 
William Stephens, defendant, by all their chattels in your bailiwick, so that 
neither they nor any of them do lay hands on the same, until you shall have 
another command from us in that behalf, and that you answer to us for the 
issues of the same, so that you have their bodies before us at Westminster, 
on --, -- [,urne parlicular day after 1M trial], or before our right trusty 
and well beloved Thomas Lord Denman, our Chief Justice, assigned to hold 
pleas in our court before us, if he shall first come on --, the -- day of 
-- [Ihe day ttj trial], at the Guildhall of the city of London aforesaid [or if 
in Middla,z " at Westminster Hall, in the county of Middlesex aforesaid," 
or if al tM a8liu." before our justices assigned to take the assizes in ¥our 
county, if they shall first come on -- [Ihe rommi8lion day af 1M alBius J, at 
- [1M place where 1M as.ire. are Mid], in your said county,"] according to 
the form of the statnte in such case made and provided, to make a certain 
jury between the said parties in an action on promises [01· " of debt" as Ih' 
caU may be], and to hear their judgment thereupon of many defaults; and 
have there then the names of the jurors and this writ. Witness, Thomas 
Lord Denman, at Westminster, the -- day of --, in the -- year of 
our reign. 

• In the Common Pleas the dWringas is not used, but a writ similar in its 
nature and effect, called a Habea. Corpora Juratorum. 
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The above two writs, on account of their being the process which 
compel the attendance of jurors, are commonly denominated the jury 
process, and we shall now endeavour to explain their meaning, and the 
manner in which they operate ; and, in order to do this, we must again 
revert to the ancient mode of procedure in our courts. 

Formerly causes of almost every description were tried in the curia 
regis, or Court of King's Bench, at Westminster, but the inconve
niences arising from this were numerous, and hence we find, at a very 
early period, that our judges were commissioned by the king to make 
circuits through various parts of the kingdom, in order to hear and 
determine such causes or matters as occasion required. Such was the 
commission of gaol delivery, which used to be issued occasionally, em
powering certain justices named in the commission to make a deliver!! 
qf the gaol specified in the commission; that is, to inquire into the of
fences of all the prisoners in such gaol, and to deal with them according 
to their respective merits. Such also was the cOlllmissinn qf assize, which 
in the reign of Henry the Third empowered certain judges to go circuits 
once every year to take Qssires, that is, to take and determine such 
causes as related to seisin of land. Such was the practice until the 
reign of Edward the First, when the statute of nisi prius was passed, 
by which the justices of assize were empowered to try various other 
matters not immediately relating to land, in order to prevent the great 
expense which suitors were at in bringing up witnesses from distant 
parts of the country to Westminster Hall. From this time the judges 
were commissioned to go circuits twice in every year, viz. in the va
cations before Easter and Michaelmas terms, in order to dispose of 
Buch causes as were ready for trial. 

At this period the venire was the only writ used for summoning a 
jury, and by the aforesaid statute a clause of nisi prius (so called because 
the clause commences with those words) was directed to be inserted 
in the writs of venire facias, thus: "that the sheriff should cause the 
jurors to come to Westminster on such a day in Easter or Michaelmas 
terms, nisi prius, that is to say, unless btfore that day the justices as
signed to take the assizes should come into his said county,!' By 
virtue of this nisi prius clause, the sheriff sent the jurors to the court of 
assize, which would be held in some town or city within his county, 
instead of sending them to Westminster; because he was commanded 
to send them to Westminster only in the event of their not coming into 
his county before Buch day in Easter or Michaelmas term, and they 
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were Bure to do this in order to take the assizes, which were always 
held in the vacations before Easter and Michaelmas terms. 

The reader may naturally ask wiry the nisi pri'" clause was inserted 
in the venire at aU; or, in other words, why the court commands the 
sheriff to return the jurors to Westminster, unless before that day the 
justices should come into his county, when it is known at the time the 
command is given that the justices will come into his county. From 
the wording of the wnire it is evident that the court gave the sheriff 
room to infer that there was some probability of the justices not coming 
into his county to take the assizes at the appointed period; but this 
probability, so far as we are enabled to judge from the experience of 
the past, was extremely remote. We cannot therefore give any rational 
explanation why the niai pri'" clause was introduced into the venire, 
nor why it should still be introduced into the distringasjuratores. 

There was one inconvenience which arose from the nisi pri'" clauSe 
being inserted in the venire, t1iz., that, as the sheriff made no return of 
the jury to the court at Westminster, and in no way gave the suitors 
an opportunity of knowing who the persons were that were to form the 
jury, until the trial was just about to come on, they were not prepared 
with their challenges or exceptions, which they were entitled to make 
against any of the juron whom they had reason to suspect of partiality 
or incompetency, &c. In order to obviate this, the stat. 42 Edw. 3, 
c. II, was passed, by which it was enacted, that no trials at nisi prius 
should be taken until qfler the sheriff had returned the names of the 
jurors to the court at Westminster; thus giving the suitors an oppor
tunity of ascertaining beforehand who the persons were who were to 
constitute the jury. From this period the ni,i pri", clause was left out 
of the writ of venirefocias, and inserted in another writ, called a dia
tringa" which was introduced about this time, and which the framers 
of the statute seem to have deemed necessary in order to compel the 
attendance of jurors. 

As the practice which this statute introduced has remained unal
tered to the present day, we will now endeavour to show how these 
two writs operate in compelling the attendance of jurors. 

A venire facias, without any nisi pri'" clause, is directed to the 
sheriff of the county wherein the cause is to be tried,· commanding 
him to send forthwith (or at some particular speeified day bifore the 

• See the form of this venire as introduced, IJllff, p. 4S4. 
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trial) to Westminster twelve jurors, to make a jury between the 
parties: by virtue of which command the sheriff returns the names of 
the jurors on a panel (i. e. a small oblong piece of parchment), but the 
jurors themselves the sheriff does not summon, and consequently they 
do not appear at the specified day, but make default, whereupon an
other writ is directed to thc sheriff, called (in the Queen's Bench) a 
distringtll, - commanding him to have the bodies of the jurors in court 
at a specified day (usually at some day tifler the trial) unless the jus
tices of assize shall first come, &c. (here comes the nili prius clause), 
or to distrain them by aU their goods and chattels, &c. In pursuance 
of this writ, the sheriff returns the jury to the assizes, which he knows 
will be held before the return of the distringas, i. e. before the day 
on which he is commanded to have the bodies of the jurors at West
minster • 

.As the jury process is generally considered one of the most unin
telligible parts of the machinery of an action at law, and as it is par
ticularly important that it should be clearly understood, we will en
deavour further to illustrate it. 

Supposing, on the 10th of June, 1845, a plaintiff in a country 
cause, say, for example, a cause arising in the county of Bucking
ham, is ready to proceed to trial at the summer assizes of the same 
year, which would be held at the town of Buckingham about the 
20th of July, that is, in the vacation preceding Michaelmas term: in 
such case the jury process would be managed thus. 

The plaintiff would issue out a venire facias tested (i. e. witnessed) 
on the day on which it was issued, say the 10th of June, 1845. This 
writ would be directed to the sheriff, commanding him fu cause ta come 
to Westminster on the 11 th, twelve jurors to make a jury between the 
parties, &c. The sheriff (according to the practice) would not sum
mon the jurors, and consequently they would not come to Westminster 
on the 11 th, but would make default; in the meanwhile, however, 
the sheriffretnrns the names of the jurors (who by a legal fiction are 
supposed to have been summoned) on the panel before mentioned. The 
jurors, as was observed before, are supposed to have been actually 
summoned by virtue of the venire, and to have either purposely or 
through negligence disregarded the summons, and made default. On 
this supposition the writ of distringtll is grounded, which, in the 

- See the form of this writ as introduced, IInte, p. 454. 
x 
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example we are now giving, would, in consequence of the jurors' 
default, be issued out and tuted on the day they made such default, 
that is, on the 11 th, being the return day of the «nire. This writ, in 
conformity with the supposition before alluded to, would command 
the sheriff to distrain the goods of the jurol"8 already returned on the 
venire (i. e. in the panel), 80 that they might be compelled to attend 
in court at Westminster on the 2nd of November, (then would come 
the nisi prilll clause,) unlm bifore that time the justices assigned to take 
the assizes should come into his (the sheriff's) county. Now, it was 
said before, that the justices would hold the assizes at Buckingham 
about the 20th July, consequently the sheriff neither distrain8 thejurors, 
nor sends them to Westminster on the 2nd of November; because he 
was to do this onl!J in the event t!f tAe juatices not coming into his county 
byore that time, which we see they would do; and hence the sheriff 
would send the jurOl"8 to Buckingham, where they would attend the 
court, and try the cause. 

From what has been said on the subject of the venire and distringas, 
it is to be hoped that the reader will now undel"8tand the meaning of 
a trial at nisi priua. 

Before proceeding to the next step in the action, it will be as well 
in this place to say a few words on the subject of trials at the assizes, 
and trials at nisi priu., in order to explain the distinction between the 
two; and for this purpose we must shortly recapitulate what has been 
said in a former page. 

At a very early period of our legal history actions could only be 
tried in the court where they were brought, and as the greater number 
of actions were brought in the Curia Regis, (i. e. what is now called 
the Queen's Bench at Westminster,) and the Exchequer, the judges 
of those courts lOon found themselves overburdened with business. In 
order to relieve themselves from this increasing pressure, and in order 
al80 to relieve suitors from the heavy expenses which they incurred, 
by being obliged to come to the courts at Westminster from the most 
distant parts of the country, it was judged necessary to establish lOme 
other tribunal of a similar nature. Accordingly we find that justices 
were appointed to make circuits through the kingdom, and by virtue 
of the king's commission were empowered, during these circuits, to 
dispose of various causes which otherwise would have been tried at 
Westminster. The causes which these itinerant justices tried in the 
different counties through which they passed were of various kinds; 
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but the most important, and apparently the most numeroos, were 
those called assi.es of nOllel disseisin, and fIIort d'ancestor. From the 
circumstance of these said assi.es being the most numeroos and im
portant class of canses tried on the circuits, the jostices who performed 
these circuits were called justices of ossize, the tribunals themselves 
court' qf assize, and the county towns where these tribunals were 
periodically held, assi.e towns. 

Such was the constitution of this species of provincial courts, until 
the important statute of 18 Edw. 1, c. 30,· introduced various altera
tions, which we shall now endeavour to trace. 

At the period when this statute was passed, the causes which the 
justices were empowered to try on their circuits were of a limited 
nature, being principally such as related to the seisin (i. e. p0S8e88ion) 
of land, and other important questions of a local nature. But, by this 
statute, the justices were empowered to try matters of less importance, 
and, instead of performing their circuits only once a year, they now, 
in order to discharge their additional business, performed them twice, 
viz. in the respective vacations before Easter and Michaelmas terms. 

We may easily imagine, that when the justices were thus em
powered to try ordinary actions on their circuits, the bulk of their 
business greatly increased, and that the assizes of nOfJeI disseisin and 
mOl't d'anrestor then formed a comparatively small portion of it. Still, 
however, th~ provincial tribunals continued to be called courts of 
aBlize, the judges justices of assize, and the towns in which they were 
held assize towns. 

As the constitution of the courts of assize, after the passing of the 
statute of nisi priu., was much the same as at the present day, we shall 
endeavour to explain their nature and character as now constituted, 
in ordcr to show the distinction between the words assize and nisi 
prius as applied to trials. 

England is divided into eight circuit. or divisions, each compre
hending several counties; and these circuits are called, in reference to 
their geographical position, the Home, Midland, Oxford, Norfolk, 
North Wales, South Wales, Western and Northern circuits. Twice 
in the year, "i •• in the vacations preceding Easter and Michaelmas 

• It was through the operation of this statute that the "iii prius clause was 
introduced into the venire facial, and it is thence commonly called the Slat"," 
of nili prius. 

x2 
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tenna, the judges (two of whom are usually appointed to each circuit) 
visit the different counties and dispose of such causes as are ready for 
trial. 

London- and Middlesex, however, are not included in anyone of 
these circuits j for the proximity of these counties to the courts at 
Westminster enables the judges to visit them at any time as occasion 
may require. Besides, on account of their immense population and 
the proportionate quantity of litigation which thence arises, these 
counties would require the attendance of the judges much more fre
quently than the others. Accordingly there are certain fixed days 
(bolh in lerm and fJlJCotion) on which the judges sit in these counties to 
di~pose of those causes which are ripe for trial. 

'I'hese sittings of the judges are held respectively in Guildhall and 
in Westminster Hall, and are called litting. at nisi prim, and the trials 
there had are called tria" at nisi prius, for the reasons we have stated 
in a former page. 

The principal difference between the sittings at nisi prius and the 
auize. is, that the business transacted at the former is merely of a civil 
nature, while that transacted at the latter is both of a civil and crimi
nal character. The reason of this difference is, that the judges of nisi 
prim sit merely by virtue of one commission, 1Iiz. the commission of nisi 
prius, whilst the justices of oIBize sit by virtue of no less than five dif
ferent commissions, viz. 1. A commission of the peace. 2. A commis
sion of oyer and terminer. 3. A commission of general gaol delivery. 
4. A commission of assize. 5. A commission of nisi prim. Hence we 
see that the justices of assize are empowered by these commissions to 
try not only nisi prius causes, but also almost every other ... pecies of 
cause, whether civil or criminal. The reader will now probably be 
enabled to understand why the language of the distringos is not the 
same when it is issued to summon a jury from Middlesex or London, 
and when issued to summon a jury from the other counties. Thus 
when issued to summon a jury from London or Middlesex, it com
mands the sheriffs to have the bodies of the jurors at Westminster, or 
before the chief justice alSigned to hold pleas, &c., if he shall first come, 
&c. But when issued to summon a jury from any other county, it 
commands the sheriff to have the bodies of the jurors at Westminster, 
or before the justices assigned to take the assizes, if they shall first come, 

- London is here spoken of as a county of itself distinct from Middle~ex. 
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&C. The reason of this difference is obvious, when we remember that 
the nisi prius judge is not commissioned at all to take assizes, but 
merely sits by virtue of his commission of nisi prius. Before we dis
miss this subject, it may be as well to observe that the day on which 
the justices of assize open their commission is called the commission day 
rif the ulSizes. 

Having thus endeavoured to explain the meaning of the words 
assize and nisi prius, we shall now resume the proceedings in the ac
tion. 

We have seen that the plaintiff has made up and delivered the 
issue, given notice of trial, and issued his jury process. His next 
step is to enter the proceedings on record. This he does by making a 
transcript of the proceedings on a parchment roll in the following 
form:-

In the Queen's Bench. 

The -- day of --, in the year of our Lord --, [the date 
which is here imertea is that of tlie declaration.] 

[London to wit.] John White, by James Blackstone, his attorney, com
plains of William Stephens, who has been summoned to answer the plaintiff, 
by virtue of a writ issued on the - day of -, in the year of our Lord 
--, out of the court of our Lady the Queen, before the Queen herself at 
Westminster [here is inserted the declaration and plea as ante, p. 451]. And 
the said plaintiff does the like. Thereupon the sheriffs are commanded that 
they cause to COIne here on the -- day of --, twelve, &c., by whom, 
&c., and who neither, &c., to recognize, &c., because as well, &c. 

Afterwards, on the -- day of --, in the year of our Lord --, [the 
date '!f the teste '!f the distrillgasJ the jury between the· parties aforesaid is 
respited here until the -- day of --, [the date on which the distringas is 
returnable] unless [the judGe or judges '!f nisi prill' and assiu] shall first come 
on the -- day of --, L the first day of the sittings at nisi prius, or the com
mission day of the auires. a. the case may be] at --, according to the form of 
the statute 1D such case made and provided, for default of the jurors, because 
none of them did appear; therefore, let the sheriff have the bodies of the 

. said jurors accordingly. 

When he has thus entered the proceedings on the record, it is taken 
to one of the public offices of the courts and sealed and passtd, as it is 
termed, and this is then termed the nisi prius rerord, from the circum
stance of its containing the clause before alluded to. It will be per
ceived on referring to the above form, after having filled up the 
omitted matter as directed by the instructions given in italics, that 
the nisi prius record contains !l regular historical summary of the suit, 
from the issuing of the wri~ of summons down to the time when the 
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parties have arrived at jaue, and have agreed to put themselves upon 
the country; or, in other words, have agreed to submit the point in 
dispute to the decision of a jury. The remarks which have been 
made at a former page rel'pecting the origin and meaning of the nisi 
prius clause as it occurs in the d;atr;nga, is equally applicable to the 
,.;,; pr;w record, and therefore we shall not enlarge upon it here. 
One of the most important uses of this record is to supply the judge 
who tries the cause with such information as is necessary for his 
guidance, and for this purpose it is always taken to the sittings or to 
the assize town, at whichever the trial takes place. 

It may also be observed that this record is a sort of commission 01' 

warrant for the judge to try the cause. In the action of which we 
have been giving an outline, the trial would come on at the nisi prius 
sittings at Guildhall, on account of its being a London cause; and 
accordingly thc nisi prius record would be carried down to that court. 

The next step the plaintiff would take, provided he had determined 
on bringing the cause into court, would be that of entering it for trial, 
in order that it may come on in its proper turn. This the plaintiff 
does by taking the record, with the distringas and the panel annexed, 
to the judges' marshal, where it is entered in a book kept for that 
purpose. 

The parties now get ready for trial, which they do by preparing 
their briefs and evidence. A briif consists of an abstract of the plead
ings which have been delivered betweeu the parties, a concise history 
of the circumstances which gave rise to the action, and a statement of 
the facts which can be proved by the different witnesses who are to 
give their evidence on trial, together with the names of the witnesses 
themselves who can attest to such facts. These three departments of 
the brief are respectively called the pleading., the rase, and the proofs. 
After the parties have prepared their briefs, they deliver them to the 
counsel whom they intend to employ on the trial; and it may be as 
well to observe that the usual mode is to retain two counsel, a junior 
and a senior. 

The parties now subpana their witnesses in order to compel them to 
attend in court to give their evidence on the trial of the cause. The 
mode of doing this is by issuing out writs of subpreua, making copies 
of them, and delivering such copies to the persons whose evidence you 
~quire, together with a tender of their necessary expenses. 

'-
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The following is a form of the subpcena. 

Subprena ad TUlificandum. 
Victoria, by the grace of God, of the united kingdom of Great Britain and 

Ireland Queen, Defender of the Faith. To -- [name. of the wilneslI/Is] 
greeting: We command you, that, laying aside all and singular business and 
excuses, you, and every of you, be and appear in your proper persons before 
our right trusty and well beloved Thomas Lord Denman, our Chief Justice 
assigned to hold pleas in our Court before us, at the Guildhall of the city of 
London, on tlte -- day of -- instant, [or "next,"] by -- of the clock 
of the forenoon of the same day, to. testify all and singular those things 
which you, or either of you, know in a certsin cause now depending in our 
Court before us at Westminster, between John White, plsintiff, and William 
Stephens, defendant, in an action on promises, on the part of the plaintiff, 
[or "defendant," as the case may be] and on that day to be tried by a jury of 
the country; and this you, or any of you, shall by no means omit, under the 
penalty upon each of you of £100. Witness, Thomas Lord Denman, at 
Westminster, the -- day of -, in the -- year of our reign. 

This would be the form of the subpama issued out where the action 
was brought in the Queen's Bench, and was to be tried at the nisi 
prius sittings at Guildhall. Had the action been brought in another 
court, or had it been the intention of the parties to try it at the assizes, 
the form would slightly. vary from the above. 

When it is necessary not only to have oral evidence, but also docu
mentary, then 0. subprena, called a subpoma dUfes lerum, is issued, 
framed partly as the one given above, but with some additional 
clauses containing a statement of the documents the witness is re
quired to bring with him j and a copy of this is served as in the case 
of an ordinary subpama. 

We will now suppose that the day on which the trial is to take 
place has arrived j that the sheriff has returned the jurors to Guild
hall j and that the witnesses, counsel, and attorneys are all in court 
ready to fulfil their respective {)ffices. But the reader may perhaps 
inquire, how are the parties to know the exact day when the trial will 
take place? 

Thi.~ we will endeavour to explain. It was before stated that the 
cause was entered for trial in the book of a public officer called the 
judge'S marshal. When the sittings commence, about thirty or forty 
of these causes are daily taken out of the book by rotation, entered 
on a slip of paper, and affixed on the outside of the court: and such 
list is intended as notice to the parties who may have causes therein, 
that such causes are (if time permit) to be tried during that day. 
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They are usually entered on the list in the order in which they are 
taken from the marshal's book; thus-

James Blackstone, 20, White w. Stephens, John Irving. 

It will be observed that first of all comes the name of the plaintiff's 
attorney; then the number of the cause as it stood in the marshal's 
book; then the name of the cause; and lastly the name of the defend
ant's attorney. 

We will now suppose that our cause has been duly entered on the 
list ; and that it is called on for trial; and that all the parties 
are in readiness, that is, the attorneys for the plaintiff and defendant, 
the counsel on both sides, and the witnesses. The first thing to be 
done when the cause is called on, is for the record to be handed to the 
judge, in order to inform him of the natul'f' of the cause to be tried. 
Thl' next step is to impanel and swear the jury, which is done in the 
following manner. The name, condition, and place of abode of each 
person summoned and impaneled to serve on the jury are written on 
a separate piece of card or parchment, and put into a box provided 
for that purpose, out of which the alBociate draW8 twelve of these 
pieces of parchment or card, and if any of the jurors whose names are 
so drawQodo not appear when called, or are not allowed to sit upon 
the jury on account of being clllIlienged, * then the lI.!'Sociate draws 
other names until the number required (viz. twelve) shall have been 
procured. These twelve persons are then sworn, their names marked 
on the panel, and form the jury to try the cause. It may be as well 
to remark, that the .ame jury frequently tries a number of causes ; 
and in such case the associate does not on the trial of each cause go 
through the same tedious process; but the jurors, if not objected to, 
are merely re-sworn without being re-drawn at all. 

When the jury has been sworn as described above, the junior coun
sel for the plaintiff opens the pleadings; that is, he concisely states 
the substance of them to the jury, together with the points upon 
which issue has been joined; after which, if the onus probandi, or 
proof of the issue, lay with the plaintiff, (as would be the case in the 
action which forms the subject of this outline,) the senior or leading 

* For an explanation of this word the reader is referred to title Chalknge, 
in the Dictionary. 
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counsel then states the facts and circumstances of the case to the jury, 
together with the substance of the evidence he means to adducE', and 
its effect in proving the case. The plaintiff's counsel, after having 
thus opened the pleadings and addressed the jury, proceed to call and 
examine their witnesses in due order, each counsel examining a wit
ness in the order of his precedence. When the plaintiff's counsel has 
finished examining his witness, the counsel of the opposite party is 
then entitled to cross-examine him, and thus they proceed until all the 
plaintiff's witnesses have been examined and cross-examined. 

When the plaintiff- has thus gone through his evidence, and 
examined all his witnesses, his case is closed; and it is then for the 
senior counsel of the opposite party to state his case to the jury, and 
to call and examine his witnesses (if he has any), and to allow them 
to be cross-examined exactly in the same manner as above described. 
It is now the place for the plaintiff's senior counsel, who addressed 
the jury in the first instance, to reply (that is, if the defendant's 
counsel had called any witnesses of his own in support of his case ; for 
if he had called no witnesses of his own, then the plaintiff's counsel is 
not entitled to reply); after which the case both of the plaintiff and 
defendant is considered as closed. The judge now BUlliS up the evidence, 
that is, he informs the jury of the matters really in dispute between 
the pames-recapitulates to them the evidence which has been pro
duced upon the trial-and makes such directory observations to them 
as are neceBSary for their guidance in the forming of their verdict. 

After the judge has thus summed up, the jury deliberate between 
themselves upon the verdict they ought to give, and either deliver it at 
once, without leaving the jury-box; or, if the case is a difficult one, 
and there is any difference of opinion among them which cannot be 
immediately reconciled, they retire into a room provided for them, 
and there remain until they have determined on their verdict. When 
they have so determined and returned into court, the foreman of the 
jury, in the presence of the other jurors, delivers his verdict accord
ingly. The verdict is either general or .pecial. General, when the 
jury give their verdict in general terms either "for the plaintiff''' or 

- We have sup]lOlled, for the sake of illustration, that the plaintiff was the 
party who opened the cause, and sUliported the affirmative of the issue, 
although in many cases the defendant 1S the party who does this. . 

xli 
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"for the defendant;" stating at the same time (when the verdict is 
for the plaintiiF, and the object of the action is damages) the amount of 
damages which they find. 

A verdict is called special, when the jury, instead of simply finding 
the negative or affirmative of the issue, as they do in a general ver
dict, find all the jud' t!f the rUle III prO"lJed by the elJidence, and request 
the advice of the court thereon, in the following language: "that they 
are iguorant in point of law on which side they ought, upon these 
facts, to find the issue; that if, upon the whole matter, the court shall 
be of opinion that the issue is proved for the plaintiiF, they find for the 
plaintift' accordingly, and 8IISe8S the damages at such a sum, &c.; but 
if the court are of an opposite opinion, then "ire t1/l1'B4." When the 
form of the special verdict is settled, it is entered on record, and the 
question of law arising out of the facts so found, is argued and decided 
by the court in bank. 

The verdict is afterwards drawn up in due form, and entered on the 
back of the nisi prins record, and such entry is called the postea, from 
the word (" afterwards") with which it begins. This postea is made 
out by the attorney of the successful party from minutes of the ver
dict which the judges' associate made on the back of the panel at the 
trial at nil; prius. It purports to be the return of the judge, before 
whom the cause was tried, of what was done at the sittings (or at the 
assizes, as the case may be) in reference to such record, and is the 
proper instructions for entering up judgment. The. following is a form 
of the postea as adapted to the particular action which forms the sub
ject of this outline. 

Furm of Poatea. 

" Afterwards, that is to say, on the day and at the place within contained, 
before the Right Honorable Thomas Lord Denman, the Chief Justice within 
mentioned, -- --, Esquire,. being IJlSociat4ld to the said Chief Justice, 
according to the form of the statute in such case made and provided, come 
as well the within-named plaintiff as the within-named defendant, by their 

• This blank is intended for tbe name of the judges' associate. Tbis 
officer appears to bave been introduced by the statute of nisi prius, which 
enacts "that from henceforth two justices sworn shall be assigned, before 
wbom and none otber, assizes of novel diueisin, &c. shall be taken; and they 
shall associate unto themselves one or two of the discreetest knights of the 
shire into which they shall come and shall take the said awes, &c." Now, 
however, the associate is not strictly speaking a di.creet knight, but is usually 
some gentleman of the legal profession. 
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respective attomeys within mentioned; and the jurors of the jury, whereof 
mention is within made, being summoned, also come; who, to speak the 
truth of the matters within contained, being chosen, tried, and sworn, say 
upon their oath that the defendant did promise in manner and form as the 
plaintift'hath within complained against him, and they assess the damages 
of the plaintiff, on occasion of the not performing the promise within men
tioned, over and above his costs and charges, by him about his suit in this 
behalf expended, to £--, and for those costs and chargeS to forty shillings. 
Therefore, &c." 

The v~ict having been given, and the postea entered on the back 
of the record as above described, the next step is thejudgment. 

The judgment is the sentence of the law pronounced by the court 
upon the matter contained in the record, and varies in form according 
to the nature of the action; in the action we are now treating of (i. e. 
the action of QlI$umpsit), in case the verdict were given for the plaintiff, 
the form of the judgment would simply be, that the plaintiff do re
cover his damages and costs. 

The judgment, like the pleadings, was formerly actually pronounced 
by' the judge in open court, and eveu now it is supposed to be so, 
although in fact such is not the case. According to our present prac
tice, however, when the plaintiff or defendant is entitled to judgment, 
the fact of his being so entitled, instead of being openly pronounced 
so by the judge in court, is acknowledged or signified to be so by the 
mere signature of one of the officers of the court, expressive of the 
fact that judgment is given in his favour. This is what is denominated 
signing judgment, being simply substituted for the former mode of oral 
delivery of judgment by the judge. . 

The next proceeding is the entr!l C!fjudgmel1t on record. This is done 
by entering all the proceedings up .to the judgment inclusive on a 
parchment roll, thence called the judgment roll. This also is supposed 
to be the act of the court, although in fact it is performed by the attor
ney of the successful party, and by him it is afterwards carried to the 
proper officer, who deposits it in the treasury of the court for safe 
custody. It may be as well to observe, however, that this entry of 
the proceedings on the judgment roll is in practice commonly omitted, 
excepting in particular cases, where it is essential that it should be 
done. The following is a form of the entry of judgment. 

Entry of Judgmmt. 

[Firll of aU, cl1fIY the issue to the end of the award of the venire (which see 
p. 4tH, ante) and the'll proceed asfollow.]. 

Afterwards the jury between the parties is respited until the -- day of 
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--, [eM rftvna dtJy oj eM distringas] unleaa -- shall first come on the 
-- day of - -, [day oj litting 01 nisi prius] at Guildhall, according to the 
form of the statute in that case made and provided, for default of the jurors, 
because none of them did appear. Afterwards on the -- day of --, 
[day oj .iping judgnN"t] came the parties aforesaid by their respective 
attorneys aforesaid, and the said --, before whom the issue was tried, hath 
sent hither bis record had before him in these words [here infert the postea 
41 Killen 01 p. +66J. Therefore it is considered that the said plaintiff do 
recover against the said defendant his said damages, costs, and charges hy 
the jurors aforesaid in form aforesaid assessed; and also £-- for his costs 
and charges by the court here adjudged of increase to the said plainti1f, with 
bis assent; which said damages, costs, and charges in the whole amount to 
1.--. And the said defendant in mercy, &c. 

The party who prevails in an action is usually entitled not only to 
the principal object which he sought, but also to have all the expenses 
(technically called costs) which he has incurred in the action, paid him 
by the other party. Before, however, he can demand the payment of 
such cod" he must submit his bill of coat. to be examined (or lared as 
it is termed) by an officer of the court appointed for that purpose. 
The process of taxing costs is usually performed at ·the saine time 
judgment is signed; a bill of such costs being previously delivered to 
the opposite party together with an appointment to tax; i. e. a time 
fixed by the taxing officer for the parties to attend before him for the 
purpose of such taxation. They accordingly attend the officer at the 
specified time, who examines or taxes the bill of costs, and disallows 
such items as he thinks proper; after which he deducts the amount of 
such disallowed items, aud the remaining sum which he certifies as the 
proper amount to be allowed, and which is termed the allocatur, is 
included in the judgment, and is paid to the successful party together 
with the damages recovered; or unot paid may be recovered by virtue 
of a writ of execution. 

Erecution is the final step in the ordinary proceedings of an action 
at law, and is intended to enforce or carry into effect the sentence of 
the law, when the defeated party will not otherwise obey it. This is 
effected by issuing Ol1t a writ of execution, adapted to the nature of 
the case, addressed to the sheriff of the county wherein the defendant 
resides, commanding him to levy for the plaintiff the damages and 
costs recovered against the defendant, or to do such other acts as the 
nature of the case demands, and the law permits. 

Such then are the ordinary proceedings in an action at law, brought 
to recover damages for the non-performance of a promise. To have 
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endeavoured to explain the nature of the numerous interlocutory pro
ceedings which occur in an action would not only have obliged us to 
exceed the limits which we had prescribed to ourselves on commenc
ing the outline, but would in all probability have only bewildered the 
reader, instead of giving him a clear idea of the general nature of an 
action. The object of the foregoing outline has been simply to convey 
to the reader's mind a general but definite idea of the ordinary steps 
in an action, and at the same time to explain to him the meaning of 
the words, phrases, and formularies, which, when unexplained, render 
these proceedings so difficult to be understood. 

DigitIZed by Google 



OUTLINE 
OF 

A SUIT IN EQUITY. 

-
A ,uit, in its most comprehensive sense, is defined to be the form of 

application to the judicial power of the state for the redress of injuries 
alleged to be sustained. 

The manner in which suits are prosecuted, or in othf'.r words the 
formuiaril' that are made use of in 8uits in order to effect the objects 
they have in view, vary more or less in different countries, and in 
different courts; but the leading features of suits are the same in all 
countries and in all courts. Thus in all suits it is necessary that the 
party complained of should be compelled to appear in court, in order to 
answer the allegations of the complaining party; and hence arises the 
necessity of some compulsory means to secure his attendance in court, 
and this is effected by what is generally denominated process. So, in 
all suits where there are parties complaining, and parties complained 
against, or, in other words, where there are plaintiffs and defendants, 
it is obvious there must be allegations on one side, and answers to 
those allegations on the other; hence arise what are denominated the 
pleadings, which are neither more nor less than these allegations and 
answers framed in recognized forms, and through whose instrument
ality the real point in dispute between the parties is ultimately elicited. 
Lastly, in all suits there must be a mode of determining the point be
tween the parties-evidence adduced-the judgment of the court
and effective means of enforcing the judgment :-hence arise the trial, 
the proofi, the judgment, and execution. 

Having shown what are the leading characteristics of suits in 
general, it will now be our task. to give a sketch of the various 
proceedings in a suit in chancery, from its commencement to its ter
mination. 

DigitIZed by Google 



OUTLINE OP A. SUIT IN EQUITY. 471 

BILL. 

The first step in commencing a suit in chancery is to file a bill. A 
bill is a petition in writing addresse4 to the Lord Chancellor, or other 
person or persons who for the time ''being have the custody of the great 
seal, wherein the petitioner sets forth the subject of complaint, and 
adds such circumstances by way of allegation, (which are technically 
called" charget,") as tend to corroborate his statement, ortO anticipate 
and controvert the claims of his adversary, and finally he prays such 
relief, as the nature of his case demands, and also process of subprena 
against the defendant to compel him to answer npon oath to all the 
matters charged against him in tlie bill. A bill, the form of which is 
derived from the civil law , is commonly described as consisting of nine 
parts. The first part contains the address of the bill to the Lord 
Chancellor, or other person or persons who have the custody of the 
great seal. The second part contains the names and descriptions of the 
plaintiffs. The third part is termed the stating part of the bill, which 
consists of the plaintiff's case, or in other words, the facts upon which 
he rests his title to relief. Thefourth part consists of a general charge 
of confederacy again~t the defendant. The fifth part consists of alle
gations of the defendant's pretences and what are called cllarges in 
corroboration of them. The sirth part consists of an averment that 
the acts of the defendant complained of are contrary to equity, and 
that his only complete remedy is through the mediation of a court of 
equity. The lelJenth part consists of interrogations, and a prayer that 
the defendants may answer the matters alleged against them in the 
bill. The eighth part contains the prayer for relief. The ninth part 
consists of a pray.er of process, that is, that a writ of subprena may 
issue against the defendant to compel him to answer upon oath to all 
the matters charged against him in the bill. 

When a party is desirous of filing such a bill, he communicates the 
facts of his case to his solicitor, who then prepares instructions, and 
these are laid before counsel for the purpose of enabling him to draw 
the bill. Bills and other pleadings' in chancery are usually drawn by 
junior counsel, who, from the circumstance of their devoting a great 
portion of their time to drawing draft pleadings in equity, are deno
minated equity drcift.men. When counsel has drawn the draft of the 
bill and signed it, (for no bill can be put on the file of the court with
out being previously signed by counsel,) the solicitor, after comparing 
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it with the instructions he had received from the plaintift~ in order to 
see that it is conformable with them, gets it engrossed on parchment 
and files it at the record and writ clerks office, from which time it is 
said to be a record of the court, and bears date from the day on which 
it is brought into the office. 

The bill having been filed, the next step for the plaintiff's solicitor 
is to su ubpama, common er to distin-
guish i ts of the same n 0 appear and 
IIn.wer. atory writ or pro f and under 
the seal ected to the def ding him to 
appear 

The 
bill-( sub pl17la ce 
m of such subpre 

Subpama to appear and answer. 

Victoria, by the grace of God of the united kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, To -- [the name of the defendant or 
defendantl) greeting: We command you, [" and every one of you," if mm-e than 
one difenda .. t] that within" eight days" after the service of this writ on you, 
exclusive of the day of such service, laying all other matters and excuses 
aside, you do cause an a pearance to be entered for ou in our High Court 
of Chan against you by laintiff, "and 
another more plailltiffs tha u do answer 
concerru shall then and the nst you and 
observe urt shall direct i pain of our 
attachm t your person, and for contempt 
as the Witness ourself a e -- day of 
--,i our reign. 

DEVON. 

Memm-andum to be .ub.cribed at Foot of Subprena. 

Appearances are to be entered at the Record and Writ Clerk's Office, 
in Chancery Lane, London, and if you do not cause your appearance to be 
entered within the time limited by the above writ, the plaintiff will be at 
liberty to enter an appearance Cor you at your expense, and you will be sub
ject to an attacbment against your person, and such other process as tbe 
court s such order or deere· . nst you as the 
court s n the plaintiff's ow 

A co na is made and d ud on, as it 
is term nt, who on such d to appear 
within the defendant re to do so, he 
is said , and the plaillti rtain process 
against him, thence called process qf contempt, or adopt any of the pro
ceedings mentioned in the notice at the foot of the subprena. 

Before, however, this process can be issued against a defendant, the 
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plaintiff's solicitor must procure an affidavit of the service of the-sub
pama from the person who served the defendant, which is then left 
with the record clerk, who then forthwith seals what is termed an 
attachment against the defendant, or enters an appearance at the option 
of the plaintiff. 

The issuing of the attachment is the first step in the process of con
tempt; it is a kind of writ, directed to the sheriff or other ministerial 
officer of the county wherein the defendant resides, commanding him 
to attach or take up the defendant, in order that he may have him 
before the court on a day therein specified, to answer for his contempt 
in not appearing to the subprena. If the sheriff cannot find the 
defendant he then returns non est inventus, whereupon another attach
ment issues, called an attachment with proclamations, which commands 
the sheriff to have proclamations made in the county, summoning the 
defendant upon his allegiance to appear and answer according to the 
previous command of the court as signified to him by the subprena. 
If the defendant still remains in contempt, and the sheriff again returns 
non est inventus, then a commission is awarded agaiust him ternled a 
commission '!f rebellion, directed to four or more commissioners, named 
by the plaintiff or his solicitor, who are directed to attach him where
soever he may be found. If to this commission of rebellion a non est 
inventus is also returned, then the court sends an officer, termed a 
seJjeant at arms, in quest of the defendant, whom, if he finds, he 
brings to the bar of the court to answer for his contempt; but if he does 
not find him, he also makes a return of non est inventus, whereupon a 
sequestration issues, which is a commission directed to certain commis
sioners therein named, empowering them to seize his goods and 
chattels and to receive the profits of his real estate, and to keep the 
same in their hands until the defendant appears, and answers the bill 
filed against him, and otherwise clears his contempt. * 

Such is the mode which may be adopted by the Court of Chancery 
in order to enforce obedience to its commands. Recent alterations in 
the practice of the court will, however, rarely render it necessary for 
a plaintiff to resort to all these proceedings to enforce appearance. 

APPEARANCE. 
We will now suppose that the defendant, either 1JOluntarilyor by 

• The proceedings for contempt are now regulated by the general orders 
of the court of the 8 May, 1840. 
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means of the process above described, appear.. His appearance is 
eiFeded by his solicitor filing the same with the record and writ 
clerks. 

The defendant now bespeaks an office copy of the bill and prepares 
his defence. Before proceeding further it will be proper to remind 
the reader that whenever we represent the defendant or the plaintiff 
as acting in the suit, we mean that he does so by his solicitor, and not 
literally himself. Thus when we say that the plaintiff files his bill, we 
do not mean to say that the plaintiff himself performs this manual 
operation, but that it is done throUlJh the medium I!f his solicitor. 

The defendant now peruses the bill and constructs his defence ac
cordingly. This defence, according to its nature, will either be what 
is termed a demurrer, a plea, a disclaimer, or an a7l8Wer. These terms 
we shall now endeavour to explain. 

A demurrer is that species of defence which a defendant avails him
self of by showing some defect on the face of the bill itself, or in the 
matter contained in it ; as in the case of a bill not being framed cor
rectly; or in case of the facts therein stated being insufficient to 
found a decree upon j or in case the plaintiff, on his own showing, 
appears to have no right; or in case the bill seeks the discovery of a 
thing which would occasion a forfeiture to the defendant, or convict 
him of criminal misbehaviour: tbese all form grounds of demurrer; 
that is, grounds upon wbich the defendant may demur to, or find fault 
with the bill, and, instead of answering it, may appeal to the judg
ment of the court wbether he can be compelled to answer it or not. 
So tbat a demurrer does not deny the truth of the plaintiff's bill, but 
merely objects to it on the grounds of its being, from some cause or 
other, insufficient to compel an answer. 

A plea is that mode of defence by which a defendant endeavours to 
state some new fact as a reason for the cause being dismissed, delayed 
or barred: as a plea to the jurisdiction, which endeavours to show 
that the court has no cognizance of the cause; or to the person, as by 
showing some disability in the plaintiff, as outlawry, excommunication 
and the like; or by showing some matter in bar of the suit, and in 
consequence of which the plaintiff can demand no relief. So that a 
plea is not, like a demurrer, a defence arising from some defect on the 
face of the bill itself, but a defence arising out of new matter brought 
forward by tbe plaintiff. 

A disclaimer is a mode of defence which a defendant resorts to when 
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he has no interest or concern in the subject-matter of the Buit, and 
defends himself by ,"lelaiming all right or title thereto, and pray\! the 
court to dismiss him accordingly. 

An anllDtr, which is the most usual defence ofall those enumerated, 
is that by which the defendant controverts the case stated by the 
plaintiff, or denies some parts of it, or admits the case as stated by the 
plaintiff in his bill, and submits to the judgment of the court thereon. 

DEMURRER. 

It may be as well to observe that a defendant is not confined to any 
one of these forms of defence, for he may put in either one, two or 
more of them to different portions of the same bill. When the de
fence to the bill is by demurrer only, a draft of the demurrer is usually 
either drawn, or settled, and signed by counsel, after which it is tran
scribed on parcbment and filed with the record and writ clerks. A 
demurrer may be put in without either the oath or the Signature of 
the defendant, because as it advances no new fact, it requires no oath 
to establish it, a demurrer relying simply upon matter which is appa
rent on the face of the bill itself. 

A period of twelve days, exclusive of the day of appearance, is 
allowed a defendant to put in a demurrer, being a much shorter period 
than is allowed for putting in an answer. The reason of this is, that 
a defendant is supposed to be able, with the advice of his counsel, to 
construct his demurrer immediately, as it is a mode of defence sug
gested by the mere perusal of the bill. A demurrer may be put in 
after the expiration of the twelve days, provided it is not put in to 
the whole bill, and a plea or answer is put in at the same time with it 
to such part of the bill to which the demurrer does not apply. 

With reference to the time which a defendant has to put in a plea 
or to demur, not demurring alone, this is the same as that allowed a 
defendant to put in his answer, and we shall therefore proceed to con
sider the time allowed for putting in answers. 

The defendant is allowed six weeks from the time of his appearance 
to put in his answer, either to an original bill or a supplemental bill, 
and four weeks to put in his answer to an amended bill. It may be 
as well to observe, that an original hill means a bill filed in the first 
instance by the plaintiff for the purpose of commencing the suit: a 
IUpplemental hill is a bill wherein the plaintiff sets forth any new matter 

DigitIZed by Google 



476 OUTLINB OP A. 

that may have arieen since the filing of the original bill and the plain-" 
tiff's reply thereto: a bill qf rtl1illOr is a bill to rtl1i1Je or set the pro
ceedings in motion when the suit has abated or stopped from some 
cause or other, as by death of any of the parties. 

ANSWER. 

We will now suppose the defendant to put in his answer to the 
plaintiff's original bill. For this purpose the defendant furnishes his 
counsel with instructions to enable him to prepare the answer. These 
instructions consist of the plaintiff's bill, together with the defend
ant's answers to the interrogatories contained in such bill. The de
fendant usually does or ought to give a separate and distinct answer 
to each interrogatory, which by the note at the foot of the bill he is 
rt>quired to answer, writing such answer opposite the interrogatory 
in the margin of the bill, left blank for that purpose. This being 
done, the bill, together with the defendant's answers given as above 
described, are sent to counsel in order to enable him to prepare the 
answer, which, when he has done and signed, is tntnscribed on parch
ment, and the defendant then signs it, and swears to the truth of its 
contents before one of the masters at the public office in Southampton 
Buildings. A memorandum of such swearing, called the jurlltll, is 
then made on the top of the answer, to the following effect: 

Sworn at the Public Office, Southampton Buildings, in the county of 
Middlesex, this -- day of --, 1846, before me -. 

When the answer is SW01'll, it is tiled with the record and writ 
clerks, and notice is forthwith given to the plaintiff's solicitor. 

The bill and answer being now filed, it is for the plaintiff to con
sider what step he next meaus to adopt. At this stage of the pro
ceedings it is usual for the plaintiff to lay a copy of the bill and 
answer before counsel, to advise as to the sufficiency of the answer, 
or generally as to the best mode of proceeding in the suit. If the 
defendant's answer admits the allegations made by the plaintiff in his 
bill, then there is no necess~ty for a reply, for the parties being in a 
condition to proceed at once to a hearing, Bet down tile cause to be heard 
on bill and answer, as it is termed; that is, all that the court would 
have to hear in such case would be disclosed by the plaintiff's bill 
and the defendant's answer; no other pleadings having been found 
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necessary to bring tbe matter before tbe court. In sucb cue it is 
evident that nothing further is required but the adjudication of the 
court as to the effect of the matter contained in the plaintiff's bill ; 
and it is also obvious that in such case neither party would require 
the testimony of witnesses, the defendant having admitted the truth of 
the facts alleged by the plaintiff, and thus dispensed with the necessity 
of adducing evidence in support of them. 

If, however, the defendant's answer, instead of admitting the truth 
of the allegations in the plaintiff's bill, traverses or denies them, we 
may naturally enough suppose that the plaintiff would reply to the 
defendant's answer j and accordingly such is the case, the plaintiff 
joins issue by a replication, and proves his case, as stated in his bill, 
by the evidence of witnesses. In this case it is also evident, that as 
the defendant denies the allegations of the' plaintiff, he must also 
bring witnesses in support of such denial. 

REPLICATION AND REJOINDER. 

We will now suppose, then, that the plaintiff replies to the defend
ant's answer. This he does by leaving the same with the record and 
writ clerk in whose division the cause is, and notice is given to the 
solicitor of the defendant. This replication was formerly a general 
reply to the defendant's answer, and by which he averred his bill to 
be true, certain and sufficient, and the defendant's answer to be 
directly the reverse, and which he was ready to prove as the court 
should award: upon which the defendant rejoined, averring the like 
on his side, and hence issue was joined upon the facts in dispute.· 
This brings the pleadings to a termination, and the next step is the 
ezaminati01I of witnesses upon the facts in dispute between the parties. 

INTERROGATORIES AND DEPOSITIONS. 

When the parties have arrived at issue, the next step is for them to 
collect the best evidence they can in snpport of their respective cases. 

For this purpose they instruct their counsel to prepare interrogatOl'itJs 
for the examination of their witnesses. For it must be observed that 
in Chancery the witnesses of the respective parties are not examined 

• The form of the replication, as recently altered, is now simply to the 
effect that the plaintiff joins issue with the defendant. 
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vit'a ~ore in open court, aa at common law, but upon written interro
glltorits, framed by counsel and submitted to the witnesses out of court, 
and their answers or dtpolitions taken in writing, after the manner of 
the civil law. When counsel haa prepared these interrogatories, and 
t.igned them (according to practice), they are engrossed on parchment, 
aud left to be filed with an officer of the court termed an Eraminer, 80 

called because it is his office to examine the witnesses upon the inter
n.gatories above mentioned. 

The plaintiff's solicitor then makes an appointment with the exa
miner for the witnesses to attend at a certain day and hour, in order 
to be examined. 

The witnesses are accordingly apprised of this appointment, and if 
it is thought that anyone of them may be likely not to attend, or to 
willingly make default, a 1U6p«na should be issued out, and a copy 
!<f'rved on him, together with a notice signed by the examiner. The 
following are the forms of the 1U6pama and the nIltire which would be 
fcrved on the witness on such an occasion. 

Subp/llRQ ad tutificandum. 

Victoria, by the grace of God, of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, To -- greeting: We command 
you [if morB than ane " and every of you"] that laying all other matters aside, 
and notwithstanding any excuse, you personally be and appear before Mr. 
--, one of the examiners of witnesses in our High Court of Chancery, at 
his office in Rolls Yard, Chancery Lane, London, at such times as the bearer 
hereof shaH by notice in writing appoint, [or if a country CIlIUe, "before 
-- and other commissioners appointed for the examination of witnesses in 
our Chancery, at such times and places as the bearer hereof shall by notice 
iu writing appoint,"] to testify the truth according to your knowledge in a 
certain cause depending in our said Court of Chancery, wherein -- [if 
more than 0118 "and another," or "others,"] are plaintiffs, and -- [" and 
another," or " others,"] are defendants, on the part of the -- [" ~laintift"· 
(>r " defendant," III the"" may be] and hereof fail not at your pent Wit
ness &c. 

DEVON. 

Notice to be liped by Ezaminer. 

I,n Chancery. 
Mr. -- take notice that by a writ of subpama issuing out of and under 

the seal of the High Court of Chancery, to you directed and herewith served, 
you are hereby required to appear personally before --, Esq., one of the 
Examiners of the said Court, on --, the -- day of -- instant, by -
of the clock in the forenoon of the same day, in the Examiner'S Office, in 
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Rolls Yard, Chancery Lane, in. the county of Middlesex, to testify the truth 
according tOJour knowledge in a certain cause now depending between -, 
plaintiffs, an -- defendants, on the behalf of the saId --. 

To C. D. A. B. Examiner. 

When a witness attends at the examiner's office, he is first of all 
sworn before such examiner. Before the examination of the witness 

es, the party at e attends to be e 
he solicitor of th of the attendanc 
by leaving at his 

description of th 
an opportunity 
uch witness, and 

ing his personal identity. 

in writing, conta 
er that the oppos 
ore the examiner 
n opportunity of 

When the witness has been sworn as above explained, his examina
tion then commences. Each interrogatory is proposed to him seriatim, 
and he is not permitted to read over or to hear read any other inter
rogatory until the one in hand is entirely finished. During the exa
mination of a witness no one is permitted to be present excepting the 

himself. When been examined 
tories, the deposit hich he has given 
im, and if he is sa correctness he si 
mpletes the exam depositions are t 
and may be read of the cause. T 
on of a witness the same manne , 

the examiner submitting to him the cross-interrogatories framed for 
that purpose, and taking his depositions or answers in the Ban1e manner 
as on the examination in chief above described. 

Deeds, letters, copies of records, and other instruments, when proved 
by the examination, are permitted to be read in court at the hearing 
of the cause; and these are in technical language called exhibits be-

y have been exhi esses, and must be 
if the party wish benefit from the 

as been said her the examinatiOl 
applicable only to live within twe 

, when the witne that distanc~ t 
mination, instead of being taken before the examiner, is taken before 
two commissioners appointed for that purpose, the first named of whom 
acts in the execution of the commission, and who proceeds to examine 
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the witnesses upon interrogatories in the same manner as has been 
already described. 

PUBLICATION. 

When all the witnesses have been examined before the examiners, 
the depositions made to the interrogatories by the witnesses are kept 
private in the office of such examiners until the time of public-ation as 
it is termed, that ill, until the time arrives when they are permitted to 
be made public. 

Publication passes, that is, they are made public, on the expiration 
of two months after the filing of the replication, after which the de
positions are open for the inspection of all parties. Sometimes, how
ever, publication passes by consent of the parties, and sometimes by 
the expiration of the time to which publication has been enlarged by 
order. The meaning of publication being enlarged by order is, that 
the time within which publication ought to pass has been extended by 
order of the court; and when the court thus grants an order for such 
extension of time, it is termed enlarging public-ulian. 

SETTING DOWN CAUSE FOR HEARING. 

When publication has passed, the parties usually take copies of the 
depositions, for the purpose of being enabled to produce them in court 
at the hearing of tbe cause. We may now consider the cause as being 
in a proper condition to be set down for hearing, and accordingly either 
the plaintiff or defendant may procure the cause to be so set down for 
hearing. If the plaintiff sets it down, he obtains, the record and writ 
clerk's certificate that the pleadings in the cause have been regularly 
filed, and takes sllch certificate to the senior clerk of the registrar of 
the court where the hearing is to take place, and by him it is entered 
in a book kept for that purpose. The day on which the cause is fixed 
for hearing is signified to the party so setting down the cause by the 
registrar's clerk giving him a note to that effect, which note, however, 
he is not at liberty to give without the record and writ clerk's certifi
cate before alluded to; this certificate being in the nature of an autho
rity to the registrar to set down the cause. The cauee is set down for 
hearing either before the Lord Chancellor, the Master of the Rolls, or 
one of the Vice Chancellors, as may have been previously determined 
at the time of filing the bill. 
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SUBP<ENA TO HEAR JUDGMENT. 

When the cause has thus been set down for hearing, and a note 
thereof obtained from the registrar's clerk to that effect, the next step 
is to sue out a subpama to hear judgment, to be served on the opposite 
party, in order that he may attend in court on the hearing of the 
cause to hear the judgment of the court; for the court is unwilling to 
pronounce its decree in the absence of any of the parties to be affected 
by it, unless after having been regularly subprenaed they neglect to 
appear, in which case the court, considering such absence as a sort of 
abandonment of the cause, will make a decree against them. On 
suing out the subprena the party must make a minute of it, termed a 
prtZcipe, which must be left at the proper office, by way of instructions 
for issuing it. The form of such pnecipe is as follows:-

Subpama for -- to appear in Chancery, returnable the -- day of --, 
to hear judgment on the -- day of --, [tIle day mentioned in the registrar', 
note] at the suit of -- [" and another," or " others," as tlte case may be.] 

-- [Solicitor" name and date.] 

The subprena itself is accordingly sued oui and served on the parties 
whose attendance is required in Court. 1'he following is the form of 
the subprena. 

Stlbprena to hear Judgment. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith, To --, greeting: We com
mand you lif more than one" and every of you,"] that you appear before our 
Lord High Chancellor, [or" before hIS Honour the Master of the Rolls," as 
the case may be,] on the -- day of -- next, or whenever thereafter a cer
tain cause now depending in our High Court of Chancery, wherein -
[" and another," or" others," ~fmore thunone] are plaintiffs, and --[" and 
others," or "another,"] are defendants, shall come on for hearing, then and 
there to receive and abide by such judgment and decree as shall then or 
thereafter be made and pronounced, upon pain of judgment being pronounced 
against you by default. Witness, &c. 

DEVON. 

HEARING OF THE CAUSE. 

The day before the cause is to come on it is put into a list among 
others, a copy of which is fixed up in the Registrar's Office. This list 
usually contains twelve causes, and is termed the paper 0/ ('ames; it is 
made up from the Registrar's cause book before mentioned, the causes 

y 
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being taken according to their priority as they stand in that book. 
Before the day of hearing arrives, brieft should be delivered to the 
counsel whom the parties intend to employ in court, accompanied, if 
nece8lllU'Y, with Buch observations as may be thought fit for their 
guidance. The bri~/; consist of a copy of the pleadings and evidence, 
arranged in the following order. The title of the cause, the prayer 
of the bill (the introduction and interrogatories being omitted), and 
the defendant's answer (the formal words and the schedules being 
omitted); then come the depositions of the witne88eB, and the names 
of the different witnesses themselves written at the side of the depo
sitions to which they respectively deposed. The use of the briefs, as 
the reader probably knows, is to furnish counsel with the necessary 
instructions respecting the cause. 

We will now suppose that the day has arrived on which the hearing 
of the cause is to take place. Each CIlUse is called on in the order in 
which it stands in the paper of causes for the day, and hence the 
parties are enabled to judge about the time their cause will come on. 
When the cause comes on it is conducted in the following manner. 
The case is opened by the senior counsel of the plaintiff, and then the 
junior counsel follows on the same side, stating the matters in i88ue 
between the parties, and the points of equity arising therefrom, and 
the evidence in support of the plaintiff's case; that is, the depositions 
of his witne88eB, the admissions made by the defendant's answer (if 
any), and anyezhibill that may be necessary are produced. On the 
plaintiff's counsel having concluded their arguments, the defendant's 
counsel then addre88eB the court, and brings forward his evidence in 
much the same manner as we have represented the plaintiff to have 
done; after which, the plaintiff's counsel is heard in reply, and this 
concludes the argnment on both sides. 

DECREE. 

After the court has heard the arguments on both sides, . it then pro
ceeds to pronounce its sentence or decree. A decree has been defined 
to be the order of the court pronounced on hearing and understanding 
all the points in issue between the parties, and determining all the 
rights of the parties in the suit according to equity and good con
science. The decree being usually very long, minutes of it are taken 
down in court, from which it is afterwards drawn up in proper form,_ 
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in the following manner. The party in whose favour the decree was 
made, leaves his senior counsel's brief with the registrar, who was in 
court on the day of the hearing, who prepares the minutes, and de
livers copies of them to such of the interested parties as require them. 
When the minutes have been examined by the parties, in order to 
ascertain their correctneSB, and are agreed upon, they are returned to 
the registrar for the purpose of having the decree drawn up. The 
decree itself is then drawn up, according to the judgment pronounced 
by the court. The next step is to puu tile decree, as it is termed; this 
is done by the parties attending before the registrar, and after being 
satisfied with the correctneSB of the decree, procuring the registrar'S 
initials to the foot of the same; after which, it is left with the entering 
clerk to be entered, which being done, it is then considered as paued, 
and may be forthwith acted upon.-

A decree is either final or interlocutory. It very seldom happens 
tbat a decree can be final in the first instance, and conclude the cause; 
for if any matters of fact are strongly controverted, the court being 
sensible of the inadequacy of a trial by written depositions will not 
frequently bind the parties at once, but will direct such controverted 
matter to be tried in a court of law on what is termed aftigned "sue: 
or a point oflaw may arise during the suit, which it may be necessary 
to have determined before the court can pronounce a final decree, in 
which case such point is referred to the common law judges to decide: 
or there may be long accounts to be settled, incumbrances and debts 
to be inquired into, and a variety of other facts to be cleared up, before 
afinal decree can be pronounced. 

For these reasons a decree is usually only interlO<'Utory or qualified 
until the impediments are removed, when the cause is again brought 
on forfurther direction. as it is termed, and upon the matters of equity 
reserved, and afinul decree pronounced. 

EXECUTION TO ENFORCE DECREES, &c .. 

The decree may be considered as the completion of the suit, and all 
that remains now to be said is as to the mode of enforcing such decree 
or carrying it into execution. It may be observed, however, that in 
many instances a compulsory proCeSB to compel a party to perform a 
decree is not requisite, as parties frequently, and indeed generally, 
obey it voluntarily. When, however, the act decreed to be done is 
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endeavoured to be evaded, it is then necessary to resort to some com
pulsory process in order to compel him to perform it. 

The mode which was formerly adopted was, after the decree had 
been signed and enrolled, to issue a writ of execution against the de
fendant, which recited the decree and commanded the performance of 
it. This was under the seal of the court, and was served personally 
on the defendant, and if after being served therewith the defendant 
still refused to perform the decree, he was then in contempt, and the 
usual proceu f!f ~ontempt issued against him. It may be asked, why 
was not the process of contempt issued out against the party at on~e on 
his disobeying the decree, instead of previously i88uing this writ of 
execution. The reason was this. Proce88 of contempt could only be 
issued against a party when he had disobeyed the commands of tbe 
court, signified to him under the seal of the court, and a decree not 
being under the seal of the court could not therefore subject a party to 
such proce88. This writ of execution of the decree could not be sued 
out until the decree had been signed and enrolled, and this being in 
most cases an unneceBBary expense, and the occasion of considerable 
delay, was found extremely inconvenient, and hence this writ bas 
fallen into disuse j and now, when any compulsory measures are neces
sary to enforce the decree, the following mode is generally pursued. 
The party who seeks to have the decree performed obtains a short 
order of the court, requiring the other party to comply with the terms 
of the decree within a certain period, and a copy thereof is served on 
the party against whom the decree is to be enforced. If the party 
disobeys this order he is then in contempt, and the ordinary process of 
contempt may then be resorted to in order to enforce the decree. 

Such are thc general features of a suit in equity, from its commence
ment to its termination j and the reader, on calling to mind the 
various parts of which it consists, will find that what we stated at the 
commencement of this outline in reference to the characteristics of suits 
in general is applicable to a suit in equity. We there stated that in 
all suits of whatever denomination the following characteristics would 
be observable: viz. prOCeBI of some sort to compel the appearance of 
the offending party; mutual allegations between the litigating parties, 
or, in technical language, pleadings; a mode of determining the point 
in dispute, i. e. the triol; prooft, or in other words evidence for the 
contending parties to support their respective cases; judgment, or tbe 
conclusion of the judge, from the matter brought before him on the 
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trial; and, lastly, erecution, or the compulsory means of enforcing the 
judgment of the court. 

In the foregoing outline, we have confined ourselves to a mere out
line of the ordinary proceedings, and have avoided dwelling upon any 
of those interlocutory matters which particular circumstances give rise 
to; our object being not to enter into the practical details of a suit, 
but simply to convey to the reader's mind a general idea of its most 
prominent parts. 

THE END. 
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